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Alabami.  -  (SS)  8;  (84)  8;  (85)  7;  (86)  U;  (87)  18;  (88)  18;  (89)  18;  (90^ 
91)  84;  (92)  88;  (93)  80;  (94)  88;  (96)  88;  (96^  97)  88;  (98)  88;  (99) 
48;  (lOQ,  101)  48;  (102)  48;  (103)  49;  (104,  105)  68;  (106, 107, 108)  54{ 
(101^  110)  65;  (111)  88;  (118)67;  (118)69;  (114)  88;  (115^  116)  87» 
<118b  119)  78;  (120)  74;  (121)  77;(12i;  123.  124^  125)  88. 

Abkaxbas.  —  (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  80;  (53)  88;  (54)  88; 
(55)  89;  (56)  86;  (57)  88;  (58)  41;  (59)  48;  (60)  46;  (61,  62)  64; 
(63)  68;  (64)  88;  (66)  67;  (66)  74;  (67)  77;  (68)  88. 

CAtnoBNiA.  —  (72)  1;  (73)  8;  (74)  6;  (75)  7;  (76)  0;  (77)  U;  (7*  79)  18;  (80) 
18;  (81)  15;  (82)  16;  (88)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88; 
(89)  88;  (90,  91)  85;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  88} 
(96)  86:  (99)  87;  (100)  88;  (101)  40;  (102)  41;  (103)  48;  (104)  48; 
(105)46;  (106)46;  (107)  48;  (108)49;  (109)  60;  (110.  Ill)  68;  (112| 
68;  (113)  64;  (114)  55;  (115)  66;  (116)  68;  (117)  69;  (118)  88;  (119)  88| 
(120)  66;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (126)  78;  (126)  77; 
(127)  78;  (128,  129)  79;  (130)  80;  (131)  88;  (132)  84. 

CoLORADa  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (15)  88;  (16)  86| 
(17)  81;  (18)  86;  (19)  41;  (20)  48;  (21)  68;  (22)  55;  (23)  68;  (24)  86| 
(25)  71;  (26)  77;  (27)  8a 

OovNionooT.— (54)  1;  (55)  8;  (56)  7;  (57)  14;  (68)  18;  (69)  81;  (OC))  86| 
(61)  89;  (62)  88;  (63)  88;  (64)  48;  (65)  48;  (66)  60;  (67)  68;  (68)  67; 
(69)  81;  (70)  66;  (71)  71;  (72)  77;  (73)  84. 

Delawahs.— (5  Honst.)  1;  (6  Honat)  88;  (7  Hontt)  40;  (9Hoatt.)48| 
(1  M&rv.)  66;  (2  Manr.)  69;  (1  PannMrill)  78;  (2  P«nnewill)  88. 

FtORiDA.  —  (22)  1;  (23)  U;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (S9)  80| 
(80)  88;  (31)  84;  (32)  87;  (33)  88;  (34)  48;  (35)  48;  (36)  61;  (87)  68| 
(38)  66;  (39)  68;  (40)  74;  (41)  79. 

QttmoiA.  —  a6)  8;  (77)  4;  (78)  6;  (79)  U;  (80,  81)  18;  (82)  14;  (81^  84)  88; 
(86)  81;  (86)  88;  (87)  87;  (88)  80;  (89)  88;  (90)  86;  (91,  9^  93)  44; 
(94)  47;  (95,  96)  61;  (97)  64;  (98)  68;  (99)  69;  (100)  88;  (101)  86; 
(102)  66;  (103)  68:  (104)  69;  (105)  70;  (106>  71;  (107)  78;  (108)  76} 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84. 

InAua  ->  (2)  86. 
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— (ISl)  B;  a»)  8)  OXn  0}  (IM)  V|  (ISQ  8|  026)  •!  (IST)  U| 
PSQ  Uh  (1»)  16;  (1301  17;  (ISl)  19;  (IIQ  M;  (ISa^  134)  88;  (135) 
88;  (ISQ  8tf;  (137)  81|  (138L  1S9)  88;  (140t  141)  88;  (142)  84;  (14^ 
144k  14»)  86;  (1^  H7)  87;  (148)  88;  (149, 100)41;  (161)  48;  (158)  48; 
a04)  46;  (103^  155)  46;  (150)  47;  (167)  48;  (158)  49;  (159)  60;  (160, 
101)  68;  (102)  68;  (163)  64;  (104, 105)  66;  (100)  67;  (107)  69;  (168, 100| 
81;  (170)  68;  (171)  68;  (17S;  173)  64;  (174)  66;  (175)  67;  (170)  68} 
(177.  178)  69;  (179)  70;  (180^  181)  78;  (189  74;  (183^  184)  76;  (1S0| 
76;  (180)  78;  (187)  79;  (188)  80;  (189)  88;  (190)  8& 

ImAirA.— (112)  8;  (113)  8;  (114)  6;  (115)  7;  (110)  9;  (117,  118)  10;  (119) 
18;  (120t  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (120, 127)  88| 
(128)  86;  (129)  88;  (180)  80;  (131)  81;  (132)  88;  (133)  86;  (134)  89| 
(135)  41;  (130)  48;  (137)  46;  (138)  46;  (139)  47;  (140)  49;  (1,  %  8 
fwLApp.;  141)60;  {i,b,9  Ind.  App.;  142)  61;  (7,8  Ind.  App.;  143)68; 
A  10  Ind.  App.)  68;  (11  Ind.  App.)  64;  (13  lod.  App.;  144)  66;  (U 
lad.  Appw)  66;  (15  lod.  App.;  145)  67;  (140)  68;  (10  Ind.  App.)  69;  (17 
lad.  App.)  60;  (147,  148)  68;  (18  Ind.  App.;  149)  68;  (150;  19  Ind. 
App.)  66;  (20  Ind.  Appu)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71| 
(22  lad.  App.)  78;  (159)  74;  (23  Ind.  App.;  164)  77;  (24  Ind.  Appw 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  88;  (26  Ind«  App.)  84. 

IMTA.— (72)  8;  (78)6;  (74)  7;  (75)9;  (7«»77)14;  (78)16;  (79)18;  (80)  80| 
(81)  86;  (82)  81;  (83)  88;  (84)  86;  (85)  89;  (86)  41;  (87)  48;  (88)  46| 
(g9,  90),  48;  (91)  61;  (92)  64;  (93)  67;  (94,  95)  68;  (96, 97)  69;  (98)  60; 
(99)  61;  (100)  68;  (101,  102)  68;  (103)  64;  (104)  66;  (105)  67;  (106)  68t 
(107)  70;  (108)  76;  (109)  77;  (110)  80;  (111)  88;  (112)  84. 

CiimAB.  —  (37)  1;  (38)  6;  (89)  7;  (40)  10;  (41)  18;  {42)  16;  (43)  19;  (44)  81| 
(45)  88;  (46)  86;  (47)  87;  (48)  80;  (49)  88;  (50)  84;  (51)  87;  (62)  89; 
(63)  48;  (54)  46;  (55)  49;  (56)  64;  (57).  67;  (58)  68;  (59)  68;  (60)  78; 
(61)  78;  (62)  84. 

Ibruckt.  —(88,  84)  4;  (85)  7;  (80)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89| 
(91)  84;  (92)  86;  (93)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  68;  (98)  66| 

(90)  69;  (100)  66;  (101)  78;  (102)  80;  (103)  88;  (104)  84. 

UufliUBi (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  Ui 

Am.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.)  88;  (45  La.  Ann.)  40i  (40» 
47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  68;  (50  La.  Ann.)  6^ 
(61  La.  Ann.)  78;  (52  La.  Ann.)  78;  (104)  81;  (105)  8a 

—  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)88;  (84)  80;  (85)86;  (86)  41; 
(87)  47;  (88)  61;  (89)  66;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  8a 

—  (67)  1;  (68)  6;  (69)  9;  (70)  14;  OD  17;  (72)  80;  (73)  86;  (74) 
(;aO)88;aO)86;  (77)89;  (78)  44;  (80)  46;  (79)47;  (81)48;  (82)61; 
(89)  66;  (84)  67;  (85)  60;  (80)  68;  (87)  67;  (88)  71;  (89)  78;  (90)  78; 

(91)  80;  (92)  84. 

MAflUOBUSBn.— (145)1;  (140)4;  (147)9;  (148)18;  (149)14;  (150)16;  a01> 
81;  (102)  88;  (153)  86;  (154)  86;  (155)  81;  (156)  88;  (157)  84;  (158)  86f 
(169)  88;  (160)  89;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  68; 
(160)  66;  (107)  67;  (108)  60;  (109)  61;  (170)  64;  (171)  68;  (172)  70| 
1178)  78;  (174)  75;  (175)  78;  (170)  79;  (177)  8& 
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limnoAH.- (00,61)1;  (02)4;($a)  6;  (64^  66)  8;  (66,  67)  U;  (68^  69, 75)  1&» 
(70)  14;  (71,  76)  15;  (72.  73^  74)  16;  (77,  78)  18;  (79)  10;  (80)  80|  (81, 
82,  83)  SI;  (84)  S8;  (86,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  80;  (92> 
81;  (93)  88;  (94)  84;  (96,  96)  86;  (97)  87:  (98)  80;  (99)  41;  (100V48; 
(101)  46;  (102)  47;  (103)  60;  (104)  68;  (105)  65;  (106)  68;  a<>7)  tit 
(108)  68;  (109)  68;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 
60;  (116,  117)78;  (118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123) 
81;  (124)  88;  (125)  84. 

MoNBaoTA.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  10; 
(44)  80;  (45)  8ltf;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (50)  86;  (51,  52> 
88;  (53)  80;  (54)  40;  (55)  48;  (56)  45;  (57)  47;  (58)40;  (59)  50;  (60)51; 
(61)  58;  (62)  54;  (63)  66;  (64)  58;  (65)  60;  (66)  61;  (67,  68)  64;  (69> 
65;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (75)  74;  (16.  77)  77; 
(78,  79)  70;  (80)  81;  (81,  82)  8a 

MiaszaBiPPi.— (65)  7;  (66)  14;  (67)  10;  (68)  84;  (69)  80;  (70)  85;  (71)  48; 
(72)  48;  (73)  65;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84. 

MlMOUBi.  — (92)  1;  (93)  8;  (94)  4;  (96)  6;  (96)  0;  (97)  10;  (98)  1^  (99)  17; 
(100)18;  (101)80;  (102)88;  (103)  88;  (104^  105)  84;  (106)87;  (107)  88; 
(108^  109)  88;  (110, 111)88;  (112)84;  (118,  114)  85;  (115)  87;  (11^  117) 
88;  (118)  40;  (119, 120)  41;  (121)  48;  (122)  48;  (123)  45;  (124, 125)  46; 
(126)  47;  (127)  48;  (128)  40;  (129)  50;  (180)  51;  (131)  58;  (132)  58; 
(183)  54;  (134)  66;  (135,  136)  58;  (137)  50;  (138)  60;  (139)  61;  (140) 
68;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)60;  (147, 148)71; 
(149,  150)  78;  (151)  74;  (152)  75;  (153,  154)  77;  (165)  78;  (156)  70; 
-  (157)  80;  (158,  159)  81;  (160)  88;  (161)  84. 

MinrrANA.  — (9)  18;  (10)  84;  (11)  88;  (12)  88;  (18)  40;  (14)  48;  (15)48; 
(16)  50;  (17)  58;  (18)  56;  (19)  61;  (20)  68;  (21)  60;  (22)  74;  (23)  75; 
(24)  81. 

Vdeaska.  —  (22)  8;  (23,  24)  8;  (26)  18;  (26)  18;  (27)  80;  (28;  29)  86;  (SQ 
87;  (31)  88;  {92,  33)  80;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (88)  41; 
(89, 40)  48;  (41)  48;  (42^  48)  47;  (44)  48;  (45,  46)  50;  (47)  58;  (47,  48) 
58;  (49)  50;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  60;  (55)  70;  (66)  71; 
(57)  78;  (58)  76;  (59)  80;  (60)  8a 

Nbyada.  — (19)  8;  (20)  10;  (21)  87;  (22)  58;  (23)  68;  (24)  77;  (26)  88. 

Nsw  Hampshibs.  —  (64)  10;  (62)  18;  (65)  88;  (66)  49;  (67)  68;  (68)  78; 
(69)  7a 

Kiw  Jbrskt.^(43  N.  J.  Eq.)  8;  (44  K.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Bq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  10;  (47  N.  J. 
Eq.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  81;  (54 
K.  J.  L.)  83;  (60  N.  J.  Eq.)  35;  (55  N.  J.  L.)  80;  (51  N.  J.  Eq.)  40;  (66 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  56;  (59  N.  J.  L.)  50;  (55  N.  J.  Eq.)  68;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (57  N.  J.  Eq.) 
78;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (69,  60  N.  J. 
Eq.)8a 

Haw  Yowc  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (118)  10; 
(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
10;  (123)  80;  (124,  125)  81;  (l26)  88;   (127)  84;  (128,  129)  86;  (130. 
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f  130)  M;  (140)  87;  (141)  8S|  (14Q  40}  (la)  48;  (144)  48|  (145)  45| 
(140)48;  (147)48;  (148)61;  (149)68;  (160)60;  (161)68;  (168)67; 
(163)  80;  (164)  81;  (166)  88;  (166)  88;  (167)  88;  (168»  169)  70;  (160) 
98;  (101, 102)  78;  (163^  104)  78;  (166)  80s  (166^  167)  88. 

Kons  CiMLDiA.— (97,  90)  8;  (9«,  100)  8;  (101)  8;  (102)  U;  (103)  14;  (104) 
17;  (106)  18;  (100)  18;  (107)  88;  (106)88;  (109)  88;  (110)88;  (HI)  88| 
(112)  84;  (113)  87;  (114)  41;  (116)  44;  (116)  47;  (117)  68;  (118)  64; 
(119)  68;  (120)  68;  (121)  81;  (122)  86;  (123)  88;  (124)  70;  (126)  74; 
(126)  78;  (127)  80;  (128)  8& 

NoMH  Dakota.— (1)88;  (2)88;  (3)44;  (4)60;  (6)67;  (4,7)88;  9)98; 
(9)  8L 

Ohxol  —  (460liio  81)  4;  (46  Ohio  81)  16;  (47  Ohio  81)  81;  (48  Ohio  81)  80; 
(49  Ohio  81)  84;  (60  Ohio  81)  40;  (61  Ohio  81)  48;  (62  Oh«o  81)  48; 
(63  Ohio  81)  68;  (64  Ohio  Si)  68;  (66,  66  Ohio  81)  80;  (67  Ohio  8l)  88; 
(58  Ohio  81)  86;  (69  Ohio  81)  80;  (60  Ohio  81)  71;  (61  Ohio  81)  78; 
(02  Ohio  81)  78;  (63  Ohio  St)  81;  (64  Ohio  8l)  8& 

Obbqov.— aS)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  (20)  88;  (21)  88;  (22) 
89;  (23)  87;  (24)  41;  (26)  48;  (26)  48;  (27)  60;  (28)  68;  (29)  64;  (30) 
80;  (31)  86;  (32)  87;  (33)  78;  (34)  76;  (36)  78;  (36)  78;  (37)  88;  (38) 

84. 

FtamsTLTASLL  —  (116^  116,  117  F^  81)  8;  (118,  119  Pa.  81)  4;  (120^  121 
P^  81)  8;  (122  Fa.  81)  8;  (123, 124  Pa.  81)  10;  (126  Pa.  81)  U;  (120 
P^  81)  18;  (127  Pa.  81)  14;  (128,  129  Pa.  81)  16;  (130,  131  Pk  81)  17; 
(ISi;  133^  134  Pa.  81)  19;  (136,  136  Pa.  81)  80;  (137,  138  Fa.  Si)  81; 
(139. 140,  141  Fa.  81)  88;  (14^  143  Pa.  81)  84;  (144,  146  Fa.  81)  87; 
(140  Pa.  81)  88;  (147,  160  Pa.  81)  80;  (161  Fa.  81)  81;  (148  Pa.  81) 
88;  (149,  16%  163  Pa.  Si)  84;  (154,  166  Pa.  Si)  86;  (166  Pa.  81)  88; 
(157  F^  81)  87;  (158  Pa.  Si)  88;  (169  Pa.  Si)  88;  (160  Pa.  Si)  40; 
(101  Fa.  81)  41;  (102  Fa.  81)  48:  (163  Pa.  81)48;  (164,  166  Pa.  Si)  44; 
(100  Fa.  81)  46;  (107  Pa.  Si)  48;  (168,  169  Fa.  81)  47;  (170,  171  Fa. 
81)  60;  (172,  173  Pa.  81)  61;  (174,  176  Pa.  Si)  68;  (176  Pa.  8l)  68; 
(177  Pa.  81)  55;  (178  Fa.  Si)  68;  (179.  180  Fa.  Si)  67;  (181  Fa.  Si) 
68;  (182  Fa.  81)  81;  (183,  184  Fa.  St.)  88;  (186  Fa.  81)  84;  (186  Pa. 
81)  86;  (187  Pa.  81)  87;  (188  Fa.  81)  68;  (189  Pa.  Si)  08;  (190  Pa. 
81)  70;  (191  Pa.  8l)  71;  (192  Pa.  81)  78;  (193  Pa.  St)  74;  (194  Fa. 
81)  76;  (196  Pa.  81)  78;  (196  Pa.  81)  70;  (197  Pa.  8l)  80;  (198  Pa. 
81)88. 

Bhods  IsLAHix  — (15)  8;  (16)  87;  (17)  88;  (18)  49;  (19)  81;  (20)  78;  (21) 
79;  (22)  84. 

Gaboliha.— (26)  4;  (27,  2g,  29)  18;  (30)  14;  (31,  32)  17;  (33)  88; 
(84)  87;  (36)  88;  (36)  81;  (37)  84;  (38)  87;  (39)  80;  (40)  48;  (41)  44; 
(42)  48;  (43)  49;  (44)  61;  (46)  55s  (46)  67;  (47)  68;  (48)  69;  (49)  81; 
(50)  88;  (61)  84;  (62)  88;  (63)  89;  (64)  71;  (66)  74;  (60.  67)  78;  (68)  70; 
(60)88. 

Dakota. —(1)  88;  (S)  89;  (3)  44;  (4)  48;  (6)  49;  (Q  56;  (7)  68t 
(B)  69;  (9)  88;  (10)  88;  (11)  74;  (12)  78;  (13)  79. 
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..(86)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  M;  (00)  W;  (91)  9th 
(9986;  (93)48;  (94)45;  (96)  40;  (96)64;  (97)  M;  (98)  60;  (99)  6S| 
(Mm  66;  (101)  90;  (102)  78;  (108)  76;  (104)  78;  (106)  80;  (106)  88. 

Tkzia.  —(68)  8;  (69;  94  Tex.  App.)  5;  (70;  88b  96  Tax.  App.)  8;  (71)  10| 
(97  Tax.  App.)  U;  (72)  18;  (78^  74)  15;  (76)  16;  (76)  18;  (77;  98  l^x. 
Appi)  10;  aV  88;  (79)  88;  (S9  Tex.  App.)  85;  (81^  81)  86;  (82)  87; 
(80  Tex.  Appw)  88;  (88)  80;  (84)  81;  (86)  84;  (81  Tex.  Or.  Rep.;  86)  87| 
(86;  82  Tex.  O.  Rep.)  40;  (87;  88  Tte.  Or.  Bep.)  47;  (84  Tex.  Cr. 
Rep.;  88)  58;  (89,  90)  59;  (86  Tex.  Or.  Bep.)  60;  (86  Tto.  <V.  Bep.)  61| 
(91;  87  Tex.  Or.  Rep.)  66;  (88  Tex.  Or,  Bep.)  70;  (92)  71|  (89  Tex.  Gb 
Bep.)  78;  (40  Tex.  Or.  Bepw)  76;  (93)  77. 

iyriH.H18)  57;  (14)  60;  (16)  68;  (16)  67;  (17)  70;  (18)  78;  (19)  75;  (28) 
77;  (21)  81;  (22)  8& 

▼nKOMT.  —(00)  6;  (61)  15;  (62)  88;  (68)  85;  (64)  88;  (66)  86;  (66)  44| 
(67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  (72)  88. 

VnwDilA.— 02)  8;  (83)  5;  (84)  10;  (86)  17;  (86)  10;  (87)  84;  (88)  80;  (89) 
87;  (90)  44;  (91)  50;  (92)  58;  (gS)  57;  (94^  96)  64;  (96)  70;  (97)  75; 
(98)  8L 

Washinoiok.- (1)  88;  (2)  86;  (8) 88;  (4)  81;  (6) 84;  (6)  86;  (7)  88;  (8) 
40;  (9)  48;  (10)  45;  (11)  48;  (12)  50;  (13)  58;  (14)  58;  (16)  56;  (16)  58| 
(17)  81;  (18)  68;  (19)  67;  (20)  78;  (21)  75;  (22)  70;  (23)  8a 

Wmt  YiBOiiiu.— (29)  6;  (30)  8;  (81)  18;  (32,  33)  85;  (84)  86;  (36)  80; 
(36)  88;  (37)  88;  (38,  39)  45;  (40)  58;  (41)  56;  (4S}  57|  (43)  64|  (44) 
67;  (46)  78;  (46)  76;  (47)  8L 

Wnoovmi.  —  (69)  8;  (70^  71)  5;  (72)  7;  (73)  9;  (74, 76)  17;  (76^  77)  80|  (78| 
88;  09)  84;  (80)  87;  (81)  80;  (82)  88;  (83)  85;  (84)  86;  (86,  86)  80| 
07)  41;  (88)  48;  (89)  46;  (90)  48;  (91)  51;  (92)  58;  (93)  57;  (94)  50| 
(96)  60;  (96,  97)  65;  (98,  99)  67;  (100)  60;  (101)  70;  (102)  78|  a<W  74| 
(104, 106)  76;  (106)  80;  (107,  108)  81;  (109)  88;  (110)  8C 

^(B)81|  (4)68|  (6)68|  («71}  (7)75;  ff) 
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SCHBOEDEB  t.  IMPEBIAL  INSUBAlfCB  COMPANY. 

[1S2  CaL  1&  63  Fftc  1074) 

INSURANOB-CONSTRUOTION  OF.— A  contract  of  Inmir* 
ance  is  to  be  interpreted  by  the  ume  roles  as  are  other  contracts, 
■0  as  to  give  effect  to  the  mutual  Intention  of  the  parties.  This 
Intention  Is  to  be  deduced.  If  possible,  from  the  language  of  the 
contracts 

INSURANOB  — OONDITION  AGAINST  FORBOLOSURB -- 
KNOWLBDGB  OF  INSURED.— A  condition  that  a  policy  shall 
be  Toid  "unless  otherwise  provided  by  agreement  indorsed  there* 
on  or  added  thereto,  if,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced,  or  notice  given  of  sale  of  any 
property  covered  by  this  policy  by  virtue  of  any  mortgage  or 
trust  deed,**  Is  directed  to  the  fact  of  knowledge  on  the  part  of  the 
Insured  of  the  commencement  of  foreclosure  proceedings,  and 
not  to  the  time  that  he  may  obtain  such  knowledge.  The  reason- 
able construction  to  be  given  to  the  clause  is,  that  whenever  he 
Shan  have  knowledge  of  the  proceedings,  and  not  before,  and 
diall  fall  to  obtain  the  ocmsent  of  the  Insurer  thereto^  the  policy 
diall  be  avoided. 


Thomas  ft  Oregory,  for  the  appeDaiii; 
Van  Ness  ft  Bedman,  for  the  respondent 

^  HABBISON,  J.  Action  npon  a  policy  of  fire  Insurance. 
The  plaintiff's  right  of  recovery  depends  npon  the  constmc- 
tkm  to  be  given  to  the  following  clanse  in  the  policy:  ^his 
entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void,  .  .  .  .  ^,  witb  the  knowl- 
edge of  the  infiored,  foreclosure  proceedings  be  commenced,  or 
notice  given  of  ssle  of  any  property  covered  by  this  poliqr,  by  ** 
virtue  of  any  mortgage  or  trust  deed.'^    The  policy  waa 
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N'oYemb^  6^  1893^  for  the  term  of  three  years.    At  that  time 
tlie  dwelling-house^  which  was  a  portion  of  the  insured  prop- 
erty, together  with  the  land  upon  which  it  stood,  was  subject 
to  the  lien  of  a  mortgage,  and  on  April  30, 1895,  the  mortgagee 
conmienced  an  action  for  its  foreclosure^  and  made  the  insured 
one  of  the  defendants  therein.    The  insured  and  the   other 
defendants  were  duly  served  with  process  in  the  action^  and 
on  May  18,  1895,  a  judgment  was  rendered  therein  for  the 
amount  of  the  mortgage  debt,  and  directing  a  sale  of  the  prop- 
erty in  satisfaction  thereof.    Under  this  judgment  the  property 
was  sold,  June  15,  1895,  to  the  plaintiff  in  the  action.     The 
dwelling-house  was   destroyed  by   fire,   Noyember    15,    1895. 
The  insured  gave  no  notice  of  the  foreclosure  proceedings  to 
the  defendant,  nor  did  the  defendant  haye  any  knowledge 
thereof  until  after  the  property  was  destroyed.    The  superior 
court  held  that  the  above  clause  did  not  have  the  effect  to  avoid 
the  policy,  unless  the  insured  had  knowledge  of  the  foreclosure 
proceedings  before  or  at  the  time  of  their  commencement,  and 
that  as  it  does  not  appear  herein  that  she  had  any  knowledge 
thereof  until  the  service  upon  her  of  the  process  in  the  action> 
the  policy  remained  unaffected  by  the  proceedings.    Judgment 
was  therefore  rendered  in  favor  of  the  plaintiff,  and  the  defend- 
ant has  appealed. 

A  contract  of  insurance  b  to  be  interpreted  by  the  same 
niles  as  are  other  contracts,  and  is  to  be  so  interpreted  as  to 
give  effect  to  the  mutual  intention  of  the  parties;  and  this 
intention  is  to  be  deduced,  if  possible,  from  the  language  of  the 
contract:  Civ.  Code,  sees.  1635,  1636;  Wells,  Fargo  ft  Co.  y. 
Pacific  Ins.  Co.,  44  Cal.  397;  Yoch  v.  Home  Mutual  Ins.  Co.^ 
Ill  Cal.  503,  44  Pac  189.  The  above  clause  in  the  policy  is 
included  in  that  portion  which  enumerates  many  grounds  for 
avoiding  it,  and  it  is  manifest  that  the  parties  intended  by  these 
several  clauses  to  agree  that  the  defendant  should  not  be  liable 
upon  the  policy  in  case  the  risk  that  it  assumed  should  be 
thereafter  increased,  unless  its  consent  to  such  increased  risk 
should  be  indorsed  upon  the  policy.  The  provision  above 
quoted  is  directed  to  the  fact  of  knowledge,  on  the  part  of 
the  insured,  of  the  commencement  of  foreclosure  proceedings^ 
and  not  to  the  time  at  which  he  may  obtain  such  knowledge, 
and  the  reasonable  construction  to  be  given  to  the  clause  is^ 
that  whenever  he  shaU  have  knowledge  of  the  proceedings,  and 
shall  fail  to  *®  obtain  the  consent  of  the  insurer  thereto,  the 
policy  shall  be  avoided.    That  the  risk  assumed  at  the  date  of 
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the  policy  ^wx>iild  be  increased  by  f oredosnre  proceedings  against 
the  insured  property^  was  a  fact  well  recognized  in  matters 
of  insuiBneety  and  it  has  been  held  that  a  proYiso  in  the  policy 
that  it  shall  be  avoided  by  the  commencement  of  foreclosure 
proceedings  has  that  efiFect^  even  though  the  insured  is  ignorant 
thereof:  Titus  v.  .Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  Meadows 
V.  Hawkeyo  Ins.  Co.,  62  Iowa,  387,  17  N.  W.  600.  It  was, 
doubtlessi,  for  the  purpose  of  oyercoming  the  harshness  of  this 
rule  that  the  standard  form  of  policy  limits  this  effect  to  those 
proceedings  of  which  the  insured  has  knowledge.  This  limitar 
tion  is  for  the  benefit  of  the  insured,  and  that  he  may  have  an 
opportunity  to  obtain  the  consent  of  the  insurer  to  the  increased 
risk  and  pay  an  additional  premium  therefor,  if  it  shall  be 
demanded.  The  object  of  the  clause  is  to  provide  against  an 
increase  of  the  risk,  but  such  increased  risk  would  not  be  varied 
by  the  knowledge  or  ignorance  of  the  insured,  and  it  may  be 
assumed  that  the  parties  deemed  it  just  that  the  insured  should 
have  an  opportunity  to  procure  the  consent  of  the  insurer  there- 
to, and  therefore  provided  that  the  policy  should  not  be  for- 
feited if  the  proceedings  were  had  without  his  knowledge. 

It  would  be  a  solecism  to  speak  of  the  insured  having  '^knowl* 
edge"  of  proceedings  yet  to  take  place.  He  might  be  informed 
of  the  purpose  of  the  mortgagee  to  commence  proceedings,  and 
he  might  have  a  belief  that  they  would  be  commenced,  but  this 
information  or  belief  could  not  be  termed  his  'knowledge"  of 
their  conmiencement.  It  is  equally  unreasonable  to  assume 
that  the  parties  intended  by  this  clause  to  limit  the  provision 
avoiding  the  policy  to  proceedings  of  which  the  insured  has 
knowledge  at  the  identical  moment  of  their  commencement. 
These  views  find  support  in  Quinlan  v.  Providence  etc.  Ins.  Co., 
133  N.  Y.  356,  28  Am.  St  Bep.  645,  31  N.  K  31;  Woodside 
Brewing  Co.  v.  Pacific  Fire  Ins.  Co.,  11  N.  Y.  App.  Div.  68,  42 
N.  Y.  Supp.  620;  Gibson  Electric  Co.  v.  Liverpool  etc.  Ins.  Co., 
10  N.  Y.  App.  Div.  225,  41  N.  Y.  Supp.  675;  affirmed,  159  N. 
Y.  418,  54  N.  B.  23;  Norris  v.  Hartford  Iris.  Co.,  55  S.  0. 
450,  74  Am.  St  Bep.  765,  33  S.  £.  566;  Merchants'  Ins.  Co.  v. 
Brown,  77  Md.  79,  25  AtL  992. 

A  contrary  construction  was  given  by  the  supreme  court  of 
Idaho,  in  Bellevue  Boiler  Co.  v.  London  etc  Fire  Ins.  Co.,  39 
^  Pac.  196;  but  the  reasoning  of  the  court  thereon  does  not 
commend  itself  to  our  judgment  It  urges,  in  support  of  its 
conclusion,  that  it  would  not  be  a  reasonable  construction  of 
the  dause  to  so  construe  it  as  to  require  a  party  to  give  notioa 
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of  a  fact  of  which  he  has  no  infonnation  or  knowledge;  but  as 
the  danae  makes  no  provision  requiring  any  notice  to  be  giyen 
to  the  insurer,  the  reason  thns  given  is  inapplicable.  The 
policy  merely  provides  that  it  shall  be  avoided  if  the  consent 
of  the  insurer  is  not  obtained.  The  case  in  Idaho  was  cited  in 
one  of  the  district  courts  of  appeals  in  Texas  (North  British 
etc  Ins.  Co.  t.  Freeman,  33  &  W.  1091),  but  the  decision 
therein  does  not  appear  to  have  rested  upon  this  authority. 
In  another  district  court  of  the  same  state  the  clause  seems  to 
have  received  a  different  construction:  Hartford  Fire  Ins.  Ca 
w.  Clayton,  17  Tex.  Civ.  App.  744,  43  S.  W.  910. 

The  judgment  is  reversed,  and  the  court  is  directed  to  render 
judgment  in  favor  of  the  defendant  upon  the  facts  stipolated 
by  the  parties. 

Gazoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


nxe  Ihsnrancs. — ^Notfee  of  foreclosure  proceedings,  as  avoiding 
Insurance  c^mtracts*  is  discussed  in  Springfield  Steam  Laundry 
Go.  V.  Traders'  Ins.  Ck>.,  151  Mo.  90,  74  Am.  St  Rep.  G21,  Iffi  &  W. 
288;  Norris  v.  Hartford  Fire  Ins.  Co.,  66  &  a  460»  74  Am.  8t  Bcp. 
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McOBEW  ▼•  MUTUAL  LIFE  INSURANCE  OOMPANT. 

[132  CaL  86,  04  Pac  108.] 

MARRIAQB  AND  DIVORCE— FOREIGN  JUDQMBNT— 
COMITY.— A  valid  decree  rendered  in  a  foreign  country,  permit- 
ting the  guardian  of  an  incompetent  husband  to  maintain  an  action 
for  divorce  against  his  wife,  must,  by  comity,  be  given  fuU  force 
and  effect  in  the  courts  of  this  country. 

MARRIAGE  AND  DIVORCE-CONSTRUCTION  OF  FOB- 
BIGN  STATUTE.— The  construction  given  by  the  courts  of  a 
foreign  country  to  a  statute  thereof  permitting  an  action  for 
divorce  to  be  maintained  by  the  guardian  of  an  Incompetent  per- 
son cannot  be  assaUed  to  defeat  a  Judgment  of  divorce  granted 
thereunder. 

MARRIAGE  AND  DIVORCE— FOREIGN  STATUTE  FOR- 
FEITING PROPERTY  RIGHTS.— A  statute  of  a  foreign  country 
declaring  that  if  divorce  is  decreed  for  the  adultery  of  a  wife 
her  husband  shall  hold  her  separate  estate  forever*  has  no  opera- 
tion until  the  entry  of  the  Judgment  of  divorce. 

MARRIAGE  AND  DIVORCE— FOREIGN  DECREE— EF- 
FECT ON  PROPERTY  RIGHTS— DOMICILE  OF  WIFE.— Al- 
though a  wife  may  be  bound  by  a  decree  of  divorce  rendered  ia 
a  foreign  country,  yet  if  such  decree  does  not  purport  to  deter- 
mine any  property  rights,  and  she  is  domiciled  in  another  country 
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Kter  to  Its  reBdition  and  •ntry*  a  statute  of  such  f orolgi^  coontry 
declaring  a  forfeiture  of  h^  personal  property  to  ber  husband 
does  not  operate  in  the  country  of  ber  domicile  to  forfeit  to  her 
koBband  a  policy  of  insurance  payable  to  her,  and  at  the  time  of 
the  decree  goyemed  by  the  law  of  her  domicile. 

DOMXCILB— PROPERTY  RIGHTS.— The  law  of  the  domi- 
cile Koverns  the  ownership  and  right  to  personal  property. 

MARRIAGB  AND"  DIVORGB— DOMIGILB  OF  WIFE.— If  a 
bnsband  discards  Ills  wife  by  instituting  proceedings  for  divorce^ 
the  theoretical  unity  of  husband  and  wife  is  dissolyed,  her  doml> 
cQe  ceases  to  be  that  of  the  husband,  and  she  may  acquire  another 
and  separate  domicile  by  s^cliange  of  residence. 

ACTIONS— BYIDBNCB  OF  PAYMBNT  AS  DBFBNSB.— In 
an  action  by  a  divorced  wife  to  recover  upon  a  policy  of  insur* 
ance  payable  to  her,  it  is  no  defense  that  the  insurer  has  paid  a 
judgment  recovered  against  him  by  the  administrator  of  her 
deceased  husband  upon  the  same  policy,  and  evidence  of  such 
payment  la  prop^ly  excluded. 

Chickering^  Thomas  &  Gregoiy  and  E.  L.  Short,  for  the 
appellant. 

Piatt  ft  Bajne^  for  the  respondeni 

^  McPAKLAND,  J.  Action  on  a  life  insurance  policy. 
Judgment  was  for  plaintiff  in  the  court  below^  and  from  the 
judgment  defendant  appealed. 

The  respondent  is  a  resident  of  California^  where  this  action 
was  commenced,  and  the  appellant  is  a  resident  of  the  state  of 
New  York.  The  defense  is  rather  a  remarkable  one;  it  rests 
upon  a  decree  of  divorce  rendered  by  a  court  of  the  Bepublic  of 
Hawaii  in  an  action  brought  there  against  the  present  respond*- 
^t  by  the  guardian  of  her  husband — ^a  decree  which  could 
not  have  been  obtained  here — and  upon  a  Hawaiian  statute 
which  has  no  force  here,  except  by  comity. 

The  material  facts  in  the  case  are  these:  On  September  14, 
^  1892,  the  respondent  was  the  wife  of  one  Henri  G.  McGrew, 
end  she  and  her  husband  were  then  residing  and  domiciled  in 
Honolulu,  Hawaiian  Islands.  On  that  day  the  policy  of  in« 
(lurance  sned  on  was  executed,  by  which  defendant  promised 
to  pay  five  thousand  dollars  to  the  respondent  herein,  Alphon- 
nne  HcOrew,  upon  the  death  of  her  husband,  Henri,  provided 
that  she  should  be  living  at  the  time  of  such  death.  Henri 
^ed  on  the  twenty-second  day  of  October,  1894,  leaving  the 
despondent,  his  wife,  surviving  him.  In  1893,  Henri  and  re- 
spondent made  a  trip  to  California  for  the  benefit  of  the  health 
of  the  former;  and  in  .the  latter  part  of  Decemb^,  1893,  they 
returned  to  Honolulu,  he  being  then  in  a  very  feeble  mental 
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oondition  from  Boftening  of  the  bram.    When  they  landed  aC 
Honolulu  they  were  met  by  one  Carter,  who  assumed  contrcA 
oter  them,  and  ordered  them  not  to  go  to  the  hcmie  in  whidi 
Ihey  had  been  living,  but  to  go  to  a  hoteL    It  appears  thai 
soon  afterward  Carter  was  the  legally  appointed  guardian  of 
the  person  and  estate  of  Henri,  who  had  then  been  judicially 
declared  to  be  non  compos  mentis ;  but  it  does  not  appear  when 
he  became  such  guardian.    A  few  days  after  respondent  and 
her  husband  went  to  the  hotel,  Henri  was  removed  by  Carter 
from  the  hotel  to  a  hospital.    Bespondent  wanted  to  go  back 
to  the  home  where  they  had  formerly  lived,  but  Carter,  who 
had  the  key  and  control  of  the  house,  would  not  let  her,  and 
he  sold  all  the  furniture  in  it,  except  a  piano,  which  plaintiff 
claimed  as  her  own.    Carter  would  not  furnish  her  a  home  or 
any  money,  and  Henri  was  an   imbecile,  incapable  of  under- 
standing the  situation.    On   February   8,   1894,   Carter,  as 
guardian  of  Henri,  brought  an  action  on  behalf  of  the  latter  to 
obtain  a  divorce  from  respondent,    alleging    adultery  as  the 
ground  of  divorce.    Service  of  process  was  served  on  respond- 
ent  in  Honolulu,  and  she  appeared  in  the  action  by  an  attor- 
ney, end  filed  a  demvrrer,  and  afterward  an  answer  denying 
the  charge.    On  April  5,  1894,  respondent  left  the  Hawaiian 
Islands,  with  the  intention  of  not  returning  there  again,  but 
intending  to  come  to  California  and  make  her  home  here.    She 
obtained  the  funds  to  pay  the  expense  of  the  journey  by  the 
sale  of  her  piano.    She  said  that  she  came  to  California  to 
make  her  home  here,  and  also  through  fear  that  ^^they"  would 
take  her  infant  child  away  from  her.    She  arrived  here  in  the 
same  month — April,  1894 — ^and  has  since  then  constantly  re- 
sided in  California,  intending  it  as  her  place  of  residence.    ^ 
On  August  25,  1894,  the  Hawaiian  court  entered  a  decree  of 
divorce  in  the  said  action  brought  by  Carter,  dissolving  the 
bonds   of  matrimony   between  this   rebpondent  and    the  said 
Henri  (and  it  is  not  improper  to  say  that  the  evidence  in  the 
oase  was  conflicting).    There  was  nothing  in  the  pleadings  in 
said  case  about  property,  and  the  decree  was  simply  one  of 
divorce,  without  any  disposition  of  any  other  matter  whatever. 
But  there  is,  and  at  that  time  was,  a  statute  of  Hawaii  which 
declares  that  'Vhen  a  divorce  is  decreed  for  the  adultery,  or 
other  offense  amounting  thereto,  of  the  wife,  the  husband  shall 
hold  her  personal  estate  f orever.'^ 

Bespondent  contends  that  the  judgment  in  the  divorce  sail 
ahould  be  held  invalid  because,  in  the  absence  of  an  express 


Feb.  1901.]     McQbkw  i^.  Mutual  Live  Ins.  Ca  28 

ftatate  on  the  subjecty  an  action  for  a  diYOice  cannot  be  main- 
tained by  a  guardian,  and  there  is  no  such  statute  in  Hawaii-^ 
the  only  one  relied  on  being  the  general  provision  that  the 
guardian  of  an  insane  person  ^shall  appear  for  and  represent 
faJB  ward  in  all  legal  suits  and  proceedings^  unless  where  another 
person  is  appointed  for  that  purpose'';  but,  admitting  these 
legal  propositions  to  be  correct,  the  courts  of  Hawaii  have  held 
otherwise,  and  their  construction  of  the  statutes  of  their  own 
country  cannot  be  here  assailed:  McOrew  y.  McOrew,  9  Ha- 
waii, 478.  Full  effect  must  therefore  be  given  to  the  judgment 
in  the  divorce  suit. 

It  is  also  contended  by  respondent  that  the  judgment  in  the 

divorce  suit  was  never  absolute  and  final,  because  certain  ex« 

eeptions  taken    by  defendant's  attorney  therein    have  never 

been  disposed  of,  and  it  is  provided  by  the  Hawaiian  statutes 

that  '^o  order  or  decree  for  a  divorce  shall  be  made  absolute 

until  such  exceptions  shall  have  been  disposed  of."    The  tran« 

script  contains  many  things  about  the  law  of  Hawaii  touching 

the  taking  of  exceptions  in  a  trial  court,  and  having  ihem  cer« 

tified  up  to  the  appellate  courl^  which  are  somewhat  difficult 

to  understand;  but  as  the  supreme  court  of  that  country  scans 

to  have  held  that  the  judgment  in  McOrew  v.  McOrew,  9  Ha* 

waii,  476,  had  become  absolute  (Carter  v.  Insurance  Co.,  10 

Hawaii,  117),  and  as  there  is  no  express  finding  on  the  subject 

in  the  case  at  bar,  we  are  compelled  to  hold  that  the  said  judg« 

ment  was  final  and  conclusive  as  to  the  matter  therein  adjudi* 

eated« 

Under  our  views  of  the  case,  it  is  not  necessary  to  determine 
the  point  made  by  respondent  that  the  Hawaiian  statute  has 
no  force  here,  on  the  ground  of  comity,  because  it  is  penal,  ®^ 
works  a  forfeiture,  and  is  contrary  to  the  public  policy  of  this 
state,  etc. 

As  the  plaintiff  herein  was  served  in  Hawaii  with  process  in 
the  divorce  suit,  and  appeared  therein  by  attorney,  the  court 
there  had  jurisdiction,  and  the  judgment  therein  rendered  con- 
eludes  her  as  to  the  one  thing  adjudicated  therein.  But  the 
judgment  is  merely  a  decree  of  divorce;  it  does  not  deal  with 
^7  property  rights;  and  tf,  as  claimed  by  appellant,  all  the 
personal  property  of  respondent,  including  the  policy  sued  on, 
passed  to  her  husband,  that  result  must  have  flowed  from  the 
^d  Hawaiian  statute  providing  for  the  forfeiture  of  the  wife's 
property,  and  not  from  anything  decreed  in  the  judgment    It 
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wtm  not  t  ease  whexe  tbe  adjndicfttion  by  final  judgment  af 
property  rights  asserted  in  the  pleadings  relates  back  to  fl» 
commencement  of  the  action;  for  in  that  case  thero  were  ne 
property  rights  averred^  or  considered,  or  adjudicated*  The 
(respondent's  right  to  her  property  was  not  affected  by  the  mere 
pendency  of  the  suit  for  divoroe,  and  the  statute  ,had  no  apidi* 
cability  until  the  entry  of  the  judgment.  The  question,  there- 
fore, is.  What  was  the  right  of  respondent  to  the  property 
involved  at  the  time  when  the  said  statute  could  be  invoked? 
And  it  is  clear  that  if  at  that  time  she  was  domiciled  in  Cali- 
fornia, the  Hawaiian  statute  had  no  operation  upon  her  or  her 
personal  property  here ;  for  the  law  which  governs  personal  prop- 
erty  is  the  law  of  the  domicile :  See  Whitney  v.  Dodge,  105  OaL 
192,  88  Pac.  636,  and  authorities  dted. 

In  our  opinion,  the  respondent,  at  the  time  when  the  Ha- 
waiian statute  took  effect,  was  domiciled  in  California.  This 
is  clearly  so,  unless  we  must  ignore  her  actual  residence  on 
account  of  the  maxim  (or  'Action,''  as  it  is  sometimes  called) 
that  the  domicile  of  the  husband  is  the  domicile  of  the  wife* 
We  think  that  the  reason  of  the  rule,  and  of  course  the  rule 
itself,  ceases  when  the  husband  discards  his  wife  by  instituting 
proceedings  for  the  dissolution  of  the  bonds  of  matrimony. 
The  theoretical  unity  of  husband  and  wife  dissolves  in  the  prea* 
ence  of  a  legal  proceeding,  the  direct  and  only  purpose  of 
which  is  to  destroy  that  unity.  This  is  admitted  to  be  so  where 
the  wife  brings  the  suit  for  divorce;  but  the  reason  of  the  rule 
applies  to  her,  whether  she  be  plaintiff  or  defendant;  her  in- 
terests and  rights  as  defendant  are  frequently  more  serioxta 
than  any  she  could  have  as  plaintiff.  It  is  not  the  law  that  a 
husband  who  is  a  plaintiff  in  a  divorce  suit  can — ^as  in  ®^  the 
case  at  bar — actually  put  his  wife  out  of  his  home,  and  at  the 
same  time  successfully  claim  that,  by  operation  of  law,  she  ia 
still  in  it  We  think  that  the  correct  principle  is  stated  in  the 
decisions  hereinafter  noticed.  In  some  of  them  it  was  held  that 
the  divorce  itself  was  invalid  outside  of  the  state  in  which  it 
was  granted,  because  founded  upon  the  theory  that  the  domi- 
cile of  the  husband  was  the  domicile  of  the  wife,  contrary  to 
the  actual  fact;  but  the  principle  applies  much  more  strongly 
to  the  case  at  bar,  where  the  question  is,  not  as  to  the  validity 
of  the  divorce,  but  as  to  the  operation  of  a  foreign  statute  upon 
her  and  her  personal  property  at  a  time  when  she  and  the  prop- 
«rty  irere  in  this  state. 
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In  Iikj  ▼.  WilBon,  1  Dev.  ft  B.  Eq.  568,  the  parties  had 
married  in  South  Carolina,  where  they  were  then  domieiled,. 
had  afterward  remoTed  to  and  eetabliahed  a  reddence  in  Tenoe^^- 
W0t,  and  then,  after  a  separation,  the  wife  had  gone  to  North 
Carolina  and  permanently  resided  in  the  latter  state,  and  af- 
terward the  husband  had  obtained  a  decree  of  divorce  in  Ten* 
neoseo.  The  opinion  of  the  court  contains  interesting  discns-^ 
siona  of  the  doctrine  of  the  extraterritorial  force  of  laws  and 
Indgments;  bnt  the  decision  turned  on  the  single  point  that 
the  domicile  of  the  wife  at  the  time  of  the  divorce  was  in  North 
Carolina,  and  not  in  Tennessee,  where  the  domicile  of  the- 
hneband  was.  The  conrt,  among  other  things,  say:  ''The  aphor- 
ism that  the  husband  and  wife  are  but  one  person  has  been 
allnded  to  as  founding  the  argument  that  his  domicile  is  nec^ 
essarily  hers.  •  •  •  •  Bnt  it  is  a  mere  fiction,  which  is  never 
allowed,  even  in  the  common  law,  to  obscure,  much  less  defeat,. 
jnatice.  They  are  two  persons  to  make  a  marriage  contract. 
They  must  also,  necessarily,  be  two  persons  to  litigate  between 
themselves  upon  any  subject,  and,  above  all,  upon  the  obliga^ 
tion,  continuance,  or  dissolution  of  that  contract  They  are^ 
not,  therefore,  so  identified  that  they  cannot  have  opposing  in- 
terests; that  they  cannot  have  separate  existences  and  separate 
residences  and  homes.  If  the  argument  of  the  counsel  were 
well  founded,  it  would  prove  that  the  husband  might  sue  his 
wife  for  a  divorce,  enter  her  appearance,  and  in  her  name  con-^ 
fes8  his  own  allegation.'^  In  Mellen  v.  Mellen,  10  Abb.  N. 
C.  329,  the  court  declare  the  law — ^we  quote  for  brevity  from* 
the  syllabus — as  follows:  ''Although,  prima  fade,  the  domicile 
of  the  wife  is  the  same  as  that  of  the  husband,  the  law  rec- 
ognizes an  exception  to  the  rule  when  the  husband  begins  ^^ 
an  action  to  dissolve  the  marriage  contract.  In  such  case,  the 
theoretical  identiiy  of  person  and  interest  ceases  to  exist,  the- 
legal  fiction  of  one  domicile  no  longer  operates,  and  the  juris* 
diction  of  the  court  to  entertain  the  action  depends  upon  the 
aetual  existing  facts.''  In  Golvin  v.  Beed,  65  Pa.  St  375,  the 
question  involved  was  that  of  the  domicile  of  parties  to  a  di-^ 
vorce  suit,  and  the  court  said :  "But  the  unity  of  person  created 
by  the  marriage  is  a  legal  fiction,  to  be  followed  for  all  useful 
and  just  purposes,  and  not  to  be  used  to  destroy  the  rights  of 
either,  contrary  to  the  principles  of  natural  justice,  in  proceed- 
ings which  from  their  nature  make  them  opposite  parties.  It 
required  their  mutual  consent  to  establish  the  relation  front 
which  the  unity  arises;  and  the  same  law  of  right  demands  them» 
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to  be  Tiewed  in  their  aeparate  natural  condition  when  either 
proceeds  against  the  other  to  destroy  this  relation.  It  is  Uio 
neeessary  eflCect  of  their  being  opposite  parties  in  the  same  pro- 
ceedings'' :  See,  also,  Derby  t.  Derby,  14  HI.  App^  647 ;  Hewea 
▼.  Hewes,  16  N.  Y.  Supp.  119    61  Hun,  625. 

The  principle  declared  in  the  above  cases  is  recognized  and 
restated  in  section  129  of  the  Civil  Code  of  this  state,  as  follows: 
^n  actions  for  divorce,  the  presumption  of  law  that  the  domi« 
<sile  of  the  husband  is  the  domicile  of  the  wife  does  not  apply. 
After  separation,  each  may  have  a  separate  domicile,  depending 
for  proof  upon  actual  residence,  and  not  upon  legal  presump- 
tions/' There  is  no  reason  for  limiting  this  broad  provision 
to  cases  where  the  wife  is  plaintiff.  In  the  case  of  Wickes'  ESs* 
tete,  128  CaL  270,  60  Pac  867,  cited  by  appellant,  there  was  no 
question  as  te  the  law  of  domicile  as  between  husband  and  wife 
when  they  are  hostile  parties  te  a  suit  for  divorce.  There  had 
been  no  divorce  nor  action  for  divorce  in  that  case,  and  no 
question  touching  any  phase  of  the  subject  of  divorce  was  befoiB 
the  court.  There,  a  married  woman  had  been  living,  at  the 
time  of  her  death,  in  a  county  different  from  the  one  in  which 
her  husband  was  living,  and  in  which  she  formerly  lived  with 
him;  and  it  was  merely  held  that  under  those  circumstances  the 
jurisdiction  of  the  administration  of  her  estete  was  in  the  coun- 
ty where  her  husband  resided. 

Our  conclusion  is,  that  at  the  date  of  the  decree  of  divorce 
the  respondent  was  domiciled  in  California,  and  had  been  since 
she  came  here  in  April,  1894;  and  that  therefore  the  Hawaiian 
stetute  under  which  the  forfeiture  of  her  personal  property  is 
claimed  had  no  effect  upon  her  or  her  property  in  ••  Califor- 
nia. It  is  not  necessary,  therefore,  to  consider  the  point  made 
by  respondent,  that  even  if  her  domicile  continued  to  be  that  of 
her  husband  until  the  date  of  the  decree,  yet  upon  the  entry  of 
the  decree  her  actual  residence  instently  became  her  legal  res- 
idence, and  that  if  the  decree,  the  legal  change  of  residence, 
and  the  taking  effect  of  the  stetute  were  simultaneous,  the  cour^ 
under  the  rule  that  a  forfeiture  will  always  be  defeated  if  poeai- 
ble,  will  give  precedence  to  the  change  of  domicile. 

The  court  did  not  err  in  excluding  evidence  of  the  fact  that 
appellant  had  satisfied  a  judgment  recovered  against  it  by  the 
administrator  of  Henri  G.  McQrew  on  the  policy  here  sued  on, 
in  an  action  to  which  the  respondent  here  wss  not  a  party^ 
The  fact  that  appellant  paid  the  policy  to  the  wrong  party, 
would  be  no  defense  to  an  action  brought  by  the  right  party.    ' 
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TTnder  the  views  which  we  have  taken  of  the  case,  the  oQiar 
exceptions  argued  by  appellant  are  of  no  importance. 
The  judgment  appealed  from  is  afiSrmed. 

Oaroutte,  J.,  Van  Dyke,  J.,  and  Henshaw,  J.,  ooncnned. 

Behearing  denied. 


:geptiok8  to  buub  that  the  DOMIOILB  07  A  HUS- 

BAHD  IS  THB  DOMIGZLE  OF  HIS  WIFE. 

Z.    After  Actual  and  Apparently  Permanent  Separation. 
n.    After  Agreements  for  Separation. 
Zn.    After  Husband  has  Given  Oause  for  Divoree. 
XV.    Forfeiture  by  Wife  of  Bight  to  the  Benefit  of  Her  Hus- 
band's Domicile. 
V.    Gases  Denying  that  Wife  can  hare  a  Different  Domicile. 
VI.    In  Proceedings  for  DiTorce. 
VH.    After  DiTorce  a  Hensa  et  Thoro. 

VJJJL    General  Besume  of  the  Cases  Haintaining  the  Bight  of  a 
Wife  to  Establish  a  Separate  Domicile. 

X  After  Actual  and  Apparently  Permanent  Separation*— There 
are  some  well-recognized  exceptions  to  the  genmil  rule  that  the  dom- 
Icfle  of  the  wife  is  determined  by  that  of  her  husband.  This  rule 
Is  founded  on  a  legal  fiction,  and  results  from  the  legal  identity 
of  husband  and  wife,  constituting  them  one  person  in  law,  and 
from  her  duty  to  dwell  with  him.  While  identity  of  domicile  of 
husband  and  wife  is  always  presumed,  the  presumption  may 
always  be  rebutted  in  cases  where  the  duty  that  they  dwell  to- 
gether has  ceased  to  exist  Thus,  where  there  has  been  a  final 
separation  between  husband  and  wife,  and  they  haye  their  actual 

permanent  residence  in  different  states,  the  domicile  of  the  husband 
cannot  be  regarded  as  fixing  that  of  his  wife,  in  a  case  where 
their  inttfests  are  in  confiict,  as  in  actions  for  divorce:  Jenness 
▼.  Jenness,  24  Ind.  355,  87  Am.  Dec.  335.  While,  as  a  genend 
rule,  the  residence  of  the  wife  is  fixed  by  that  of  her  husband* 
yet  it  is  not  true  that  a  wife  living  separate  and  apart  from  her 
husband  cannot  establish  an  independent  residence.  Thus,  where 
there  is  a  permanent  separation  between  husband  and  wife,  he 
contending  that  she  deserted  him,  and  she  that  he  declared  his 
purpose  not  to  live  with  her  if  she  went  to  a  particular  place« 
they  at  that  time  living  elsewhere,  her  residence  no  longer  fol- 
lows his,  and  she  may  thereafter  acquire  a  residence  in  a  state 
oth^  than  that  of  her  husband:  Chapman  v.  Chapman,  129  111. 
886,  21  N.  B.  806.  This  same  exception  to  the  general  rule  was 
applied  in  a  peculiar  case  In  New  York  wbeie,  in  an  application 
made  to  the  surrogate  of  the  county  of  New  York  by  the  husband 
of  a  decedent  to  vacate  and  set  aside  a  decree  admitting  her  will 
to  probate  on  the  ground  that  she  was  a  resident  of  Philadelphia 
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to  tbm  slate  of  FomsjdTuila,  n  appcftred  tlMit  sHboiiigli  no  Bogal 
wpttimtlon  bad  taken  place  between  the  decedent  and  lier  hmibmaA^ 
they  bad  Toliintarllj  Hfed  apart  for  twelTe  jrean,  diirii^  whicb 
lime  the  decedent  with  her  three  children  had  made  their  home  ta 

the  cltj  of  New  Tork,  while  her  husband  remained  In  Phlladd- 
phla.  whofte  thej  had  both  lived  prior  to  the  time  of  their 
aeparatlon,  that  dorlng  an  of  that  time  he  had  not  contributed 
anythlnc  toward  the  anpport  of  hlo  wife  and  childr«»,  althoogb 

he  had  neyer  refvaed  to  proTlde  a  home  for  them  In  Philadelphia* 
and  it  waa  held  that  such  deceased  wife  was  a  resident  of  New 
York  for  the  pnrpoee  of  the  probate  of  her  will,  and  that  the  old 
mle  In  reference  to  a  married  woman's  domicile  can  no  longer 
prevail  lor  view  of  the  rights  which  have  been  conferred  upon 

her  by  statnte:  Matter  of  Florence,  &4  Hnn,  828,  7  N.  Y.  Sopp.  67&. 

n.  After  Agreements  for  Separation.— "The  rule  Is  now  weU  es» 
tablisbed  that  a  wife  may  acquire  a  domicile  s^Mirate  from  that  of 
her  hasband  whenever  It  Is  necessary  for  her  to  do  so,  and  whea 
the  hnsband  and  wife  have  separated  and  agreed  to  live  apar^ 
the  wife's  domicile  cannot  be  drawn  to  that  of  her  hnsband  with- 
out her  consent  or  without  her  actual  presence  at  the  place  of 
the  husband's  residence":  Bundle  v.  Van  Innegan,  9  Civ.  Proc 
Rep.  330. 

m.  After  Husband  has  Qlven  Cause  for  IMvorce.— If  a  husband 
Is  guilty  of  such  act,  or  dereliction  of  duty,  in  his  relation  as  husband 
as  entitles  his  wife  to  have  the  marital  relation  partially  or  totally 
dissolved,  she  may  establish  a  separate  Jurisdictional  domicile  of 
bar  own:  Ditson  v.  Ditson,  4  R.  I.  87;  Harteau  v.  Harteau,  14 
Pick.  181,  25  Am.  Dec.  872.  ** Although,  as  a  general  role,  the 
domlcUe  of  the  husband  is,  by  law,  that  of  the  wife,  yet,  when  he 
commits  an  offense,  or  is  guilty  of  such  dereliction  of  duty  in  the 

relation  as  entitles  her  to  have  it  either  partially  or  totally  dla- 
solved,  she  not  only  may,  but  must,  to  avoid  condonation,  estab- 
lish a  separate  domicile  of  her  own.  This  she  may  establish^ 
nay,  when  deserted  or  compelled  to  leave  her  husband,  necessity 
frequently  compels  her  to  establish,  in  a  different  Judicial  or  state 
jurisdiction  than  that  of  her  husband  according  to  the  residence 
of  her  family  or  friends.  Under  such  circumstances  she  gains  and 
Is  entitled  to  gain,  for  the  purposes  of  Jurisdiction,  a  domicile  of 
her  own,  and  especially    if  a  native  of  the  state  to  which  she 

flies  for  refuge,  is,  vipon  familiar  principles,  readily  redintegrated 
In  her  old  domicile":  Ditson  v.  Ditson,  4  R.  L  107,  108.  Thus^  if 
a  husband  has  forfeited  his  marital  rights  by  misbehavior,  his 
wife  may  acquire  a  separate  domicile  for  all  purposes:  Shute  v. 
Sargent,  67  N.  H.  805,  36  Atl.  282.  ''Doubtless  for  certam  pur- 
poses the  domicile  of  the  husband  is  the  domicile  of  the  wife. 
That  rule,  however,  goes  upon  the  unity  of  husband  and  wife; 
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and  Tery  generalljr,  if  not  alwajs,  Implies  contlaulng,  though 
temporarily  interrnpted,  cohabitation.  It  ezdudea,  or  should  ez« 
^iide»  permanent  separation.  Permanent  separation  implies  sepa« 
rate  domiciles  of  hnsband  and  wife.  If  the  mle  were  to  be  applied 
to  cases  of  desertion,  it  would  imply  something  like  an  absurdity": 
Dntcher  ▼.  Dntcher,  89  Wis.  659.  Hence,  in  cases  where  the  hus- 
band has  wrongfully  deserted  and  abandoned  his  wife^  she  is 
entitled  to  establish  and  acquire  a  domicile  separate  from  his, 

titber  In  the  same  or  another  state:  Harding  ▼.  Alden,  9  Greenl. 
140,  23  Am.  Dec.  549;  Hasten  ▼.  Masten,  15  N.  H.  169;  Hopkins 

T.  Hopkins,  85  N.  H.  474;  Hanberry  ▼.  Hanberry,  29  Ala.  719; 

MoflCatt  T.  Bioffatt,  5  CaL  280;  Payson  y.  Payson,  84  N.  H.  518; 
Tomer  ▼.  Turner,  44  Ala.  437.  In  Lyon  ▼.  Lyon,  80  Hun,  456,  It 
appeared,  in  an  action  brought  by  a  married  woman  against  her 
huetend  to  recover  money  had  and  received,  that  they,  tor  many 
years  b^ore  the  commencement  of  the  action,  had  resided  in 
different  counties,  in  the  same  state,  living  apart  under  an  agree- 
ment of  separation  caused  by  the  ill-treatment  of  the  husband, 
and  It  was  held  that  an  application  for  change  of  the  place  of 

trial  from  one  of  the  counties  to  the  other,  namely,  to  that 
In  which  the  husband  had  his  domicile,  was  pn^erly  denied,  as 
the  wife  had  acquired  a  separate  domicile  in  the  county  in  which 
she  resided  during  the  separation  from  her  husband. 

A  wife.  If  cruelly  treated  by  her  husband,  so  as  to  endanger 
her  health,  or  make  her  life  burdensome,  may  leave  his  domicile, 
and  acquire  one  in  another  state:  Arrington  v.  Arrington,  102  N. 
C.  491,  9  S.  B.  200;  Lyon  v.  Lyon,  80  Hun,  455.  On  the  other 
hand,  it  has  been  held  that  thQ  domicile  of  a  husband  determines 
the  domicile  of  his  wife,  and  her  removal  from  the  state  where 
her  husband  Is  domiciled  does  not  operate  to  change  her  domicile, 
although  she  Is  induced  to  leave  him  by  his  cruelty  and  harsh 
treatment:  Harrison  v.  Harrison,  20  Ala.  029,  56  Am.  Dec.  227. 

If  a  wife  Is  living  separate  and  apart  from  her  husband  without 
aoffldent  cause,  It  has  been  held  that  his  domicile  Is  in  law  her 
domicile  and  she  cannot  acquire  a  separate  domicile:  Cheely  v. 
Clayton,  110  U.  S.  706,  4  Sup.  Ct.  Rep.  828;  Anderson  v.  Watt, 
188  U.  S.  694^  11  Sup.  Gt  Bep.  449;  Loker  v.  Gerale,  167  Mass.  4% 
M  Am.  St  Bep.  252,  81  N.  B.  700. 

ZV.  Foxf eitnre  by  Wife  of  Bight  to  the  Benefit  of  Her  Hus- 
baad^  Dssnldle.— An  exertion  to  the  general  rule  that  the  domi- 
cile of  the  husband  is  that  of  his  wife  exists  where  she  voluntarily 
absents  herself,  under  circumstances  amounting  to  a  wrongful  aban- 
donment of  her  husband,  and  resides  permanently  in  another  state: 
Prater  v.  Prater,  87  Tenn.  78»  10  Am.  St  Bep.  623,  9  S.  W.  861. 
In  each  case  she  Is  precluded  after  her  husband's  death  from 
anerting  a  homestead  right  in  his  estate:  Prater  v.  Prater*  87 
T^BD.  19, 10  Am.  St  Bep.  626,  9  &  W.  861. 
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V.  Omea  I>«n7in|f  that  Wife  eu&  hM;w%  a  BUEore&t  DondgOmf^ 
It  has  been  held  In  a  few  cases  that  a  wife  cannot,  under  any  dr- 
cnrostances,  acquhre  a  domlcUe  by  s^»aratlon  from  her  husband  and 
actual  residence  elsewhere,  that  she  cannot  change  her  domicile  er 
acquire  a  separate  one  without  his  consent:  Maguire  ▼•  Maguire,  7 
Dana,  181;  Jolinson  ▼.  Johnson,  12  Bush,  485;  Greene  ▼.  Greene^ 
11  Pick.  417.  This  latter  case  Is  directly  opposed  to  tbat  of 
Harteau  ▼.  Harteau,  14  Pick.  181,  26  Am.  Dec.  872. 

VX  In  Proceedings  for  BiYoroe.— A  w^-recognlaed  and  general- 
ly accepted  and  applied  exception  to  the  general  rule  that  the  domi- 
cile of  the  husband  Is  tbat  of  the  wife,  U  where  one  Is  suing  the 
other  for  divorce.  A  wlfe^  after  the  commission  by  her  husband 
of  an  offense  or  Injury  which  entitles  her  to  a  diyorce»  Is  under 
no  further  obligation  to  make  his  residence  or  domicile  hefs, 
but  is,  for  all  purposes  of  seeking  redress  by  dlYorce,  at  liberty 
to  acquire  or  establish  for  herself  a  residence  or  domicile  separats 

from  hlB,  and  If  such  residence  has  the  proper  elements  of  per- 
manence, and  is  acquired  in  good  faith.  It  Is  sufficient  to  authorise 
a  decree  of  diyorce.  although  the  residence  and  domicile  of  her 
husband  may  be  in  another  and  foreign  Jurisdiction:  Derby  t.  Derby, 
14  IlL  App.  045;  Harding  ▼•  Alden,  9  Greenl.  140,  23  Am.  Dee. 
549;  Jenness  y.  Jenness,  24  Ind.  855,  87  Am.  Dec.  335;  Dutcher  y, 
Dutcher,  39  Wis.  659;  Ditson  y.  Ditson.  4  B.  I.  87;  Barber  y.  Bar- 
ber, 21  How.  582;  Burlen  t.  Shannon,  115  Mass.  438.    The  matri- 
monial domicile  of  a  wife  is  usually  that  of  her  husband,  but  If 
she  is  Justified  in  leaying  him  because  his  conduct  has  been  such 
as  to  entitle  her  to  a  diyorce^  and  she  thereupon  does  leaye  him 
and  goes  into  another  state  for  the  purpose  of  there  permanently 
residing,  she  acquires  a  domicile  In  the  latter  state:  Atherton  y. 
Atherton,  155  N.  Y.  129,  68  Am.  8t  Bep.  650,  49  N.  B.  933;  Hunt  y. 
Hunt,  72  N.  Y.  217,  28  Am.  Bep.  129-148;  White  y.  White,  18  B. 
I.  292,  27  Aa  506;  Smith  y.  Smith,  43  La.  Ann.  1140,  10  South. 
248.    A  wife's  matrimonial  domicile  does  not  follow  that  of  her 
husband,  for  the  purpose  of  conferring  Jurisdiction   in  diyorce^ 
where  for  his  alleged  infidelity  she  sues  tor  diyorce  and  there 
after  liyes    apart  from  him,  and  where  he,  in  a    counter^ictioD 
for  diyorce  in  another  state  sues  her  as  a  nonresident,  haying 
remoyed  there  for  tliat  purpose  after  the  separation:  Gebhard  y« 
Gebhard,  54  N.  Y.  Supp.  406. 

The  theory  of  the  law  that  husband  and  wife  are  one  person, 
and  that,  whereyer  the  wife  may  be  actually,  she  Is  constroctiyely 
with  her  husband,  is  not  applicable  to  a  wife  who  remains  where 
she  and  h^  husband  last  llyed  together  after  his  desertion,  and 
brings  suit  against  him  for  diyorce  founded  on  his  misconduct 
while  they  llyed  together.  She  may  retain  her  old  domlcU^  se- 
quired  while  they  were  actually  abiding  at  the  same  places  and 
Is  not  compelled  to  follow  him  to  a  place  where  she  neyer  Uyed 
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•Imply  because  before  she  discoTered  bis  offense,  sbe  Intended 
to  go  there  with  him:  Burtis  ▼.  Bnrtis,  161  Mass.  608,  87  N.  B. 
74a  In  speaking  of  the  right  of  a  wife  to  acquire  a  separatcr 
domicfle  from  that  of  her  husband  for  the  purpose  of  suing  for  a 
divorce,  and  also  of  the  application  of  the  maxim  that  the  domi- 
cUe  of  the  husband  is  that  of  the  wife  to  such  cases.  Chief  Justice 
Sbaw,  in  Harteau  y.  Harteau,  14  Pick.  181,  26  Am.  Dec.  876,  said: 
•*Can  this  maxim  be  true  in  its  appUcation  to  this  subject,  where 
the  wife  claims  to  act,  and  by  law  to  a  certain  extent  and  In 

certain  cases  is  allowed  to  act,  adversely  to  her  husband?  It  would 
oust  the  court  of  its  jurisdiction  in  all  cases  where  the  husband 
should  change  his  domicile  to  another  state  before  the  suit  is 
Instituted.  It  is  within  the  power  of  a  husband  to  change  and 
fix  his  domicile  at  his  will.  If  the  maxim  could  apply,  a  man 
might  go  from  this  county  to  Providence,  take  a  house,  live  in 
open  adultery,  abandoning  his  wife  altogether,  and  yet  she  could 
not  libel  for  divorce  in  this  state,  where,  till  such  change  of  domi- 
cile^ they  had  always  lived.  He  clearly  lives  in  Rhode  Island; 
her  domicile,  according  to  the  maxim,  follows  his;  she,  therefore. 
In  contemplation  of  law,  is  domiciled  there  too;  so  that  neither  of 
the  parlies  can  be  said  to  live  in  this  commonwealth.  It  Is  prol^ 
ably  a  Juster  view  to  consider  that  the  maxim  is  founded  upon 
the  theoretic  Identity  of  person  and  of  interest  between  husband 
and  wife,  as  established  by  law,  and  the  presumption  that,  from 

the  nature  of  that  relation,  the  home  of  the  one  is  that  of  the 

other,  and  intended  to  promote,  strengthen,  and  secure  their  inter- 
ests in  this  relation,  as  it  ordinarily  exists  wh^e  union  and  har> 

mony  prevail.  But  the  law  win  recognize  a  wife  as  having  a 
separate  existence,  and  separate  interests,  and  separate  rights.  In 
those  cases  where  the  express  object  of  all  proceedings  is  to  show 
that  the  r^ation  Itself  ought  to  be  dissolved,  or  so  modified  as  to 
eBtabllsh  separate   interests   and   especially   a   separate  domicile 

and  home,  bed  and  board  being  put,  apart  for  the  whole,  as  ex- 
pressive of  the  idea  of  home.  Otherwise,  the  parties,  in  this 
respect,  would  stand  upon  very  unequal  grounds,  it  being  in  the 
power  of  the  husband  to  change  his  domicile  at  vrill,  but  not 
that  of  the  wife.  The  husband  might  deprive  the  wife  of  the 
means  of  enforcing  her  rights,  and,  in  effect,  of  the  rights  them- 
selveSy  and  of  the  protection  of  the  laws  of  the  commonwealth,  at 
the  same  time  that  his  own  misconduct  gives  her  a  right  to  be 
n^BCued  from  his  power  on  account  of  his  own  misconduct  to- 
ward her."  In  Derby  v.  Derby,  14  IlL  App.  647,  the  court  said: 
"'Wuenever  the  law  permits  the  wife  to  bring  suit  against  her 
husband  for  divorce^  It  ceases  to  regard  the  theoreiic  or  ideal 
unity  of  their  persons  and  Interests,  but  recognizes  the  wife  as 
having  a  separate  existence  and  separate  Interests  and  rlghts» 
and  accords  to  her  the  remedies  appropriate  to  the  situation  la 
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whlcb  ate  ii  thoa  pUcad.    Aa  aald  In  ColTin  t.  Beed,  65  Pt  St.  9mi 

^he  unity  of  persona  created  by  tbe  marriage  la  a  legal  Action 
ao  ba  CoUowed  for  all  useful  purposes*  and  not  to  be  used  to  deatroy 
tba  rl^ta  of  either,  or  contrary  to  the  principlea  of  natnxml  Ji» 
tica,  in  proceedings  which,  from  their  natore,  make  them  oppoaita 
parties.  It  required  their  mutual  consent  to  establish  the  relatloa 
from  which  that  unity  arises,  and  the  same  law  of  right  demanda 
them  to  be  yiewed  in  their  separate  natural  condition  when  etther 
proceeds  against  the  other  to  destroy  this  relation.  It  Is  the  necea> 
aary  effect  of  their  being  opposite  parties  to  the  same  proceedingi 
Upon  the  dissolution  of  the  marriage,  therefore,  each  has  a  right 
to  be  heard  as  a  natural  person.'  The  doctrine  has  been  recog> 
nised  in  Wisconsin  in  a  series  of  decisions  that,  for  th^  purpose 
of  bringing  a  suit  for  divorce,  the  wife  may  acquire  a  residence 
•eparate  from  her  husbandt  and  that»  ftom  the  necessity  of  the 
«aseb  this  rule  is  essoitlai  to  make  effectual  her  right  to  maintain 
auch  an  action:  Graven  ▼.  Craven,  27  Wis.  418;  Phillips  ▼.  Phillips 
22  Wis.  256;  HubbeU  ▼.  HubbeU.  a  Wis.  662,  62  Am.  Dec.  702; 
Manley  v.  Manley,  8  Pinn.  88a" 

Although  prima  facie,  the  domicile  ct  a  wife  la  that  of  her 
husband,  the  law  recognises  an  exception  to  the  rule  when  the 
husband  brings  an  action  to  dissolve  the  marriage  contract  In 
such  case,  the  theoretical  identity  of  person  and  interest  ceases 
to  exist,  the  legal  fiction  of  one  domicile  no  longer  operates,  and 
the  Jurisdiction  of  the  court  to  entertain  the  action  depends  upon 
the  actual  existing  facts:  Mellen  v.  Mellen,  10  Abb.  N.  G.  829; 
Hewes  v.  Hewes,  16  N.  Y.  Supp.  119,  40  N.  Y.  St.  Rep.  680. 

VII.  After  Divorce  a  Kensaet  Thoro  a  divorced  wife  is  entitled 
to  establish  a  domicile  for  herself  different  from  that  of  her  hu» 
band,  and  upon  her  removal  to  another  place  or  state,  her  domicile 
does  not  follow  his,  but  remains  wherever  she  chooses  to  leave  or  ac- 
quire it:  Barber  v.  Barber,  21  How.  583;  Bennett  v.  Bennett 
Deady,  299,  Fed.  Gas.  No.  1318;  Yischer  v.  Yischer,  12  Barb.  640; 
People  V.  Dewey,  00  N.  Y.  Supp.  1015,  23  Misc.  Rep.  267;  Willlamai 
port  V.  Eldred,  84  Pa.  St  429;  Hunt  v.  Hunt,  72  N.  Y.  21$,  28  Am. 
Rep.  129;  O'Dea  v.  O'Dea,  101  N.  Y..  87,  4  N.  B.  110.  After  divorce^ 
a  wife  is  at  liberty  to  choose  her  own  domicile^  and  therefore;  if 
parties  living  in  one  state  are  divorced,  and  the  man  removes  ta 
another  state  and  establishes  a  domicile  there,  while  the  woman 
remains  in  the  former  states  they  become  dtizeus  of  different 
states,  and  the  latter  may  maintain  an  action  against  the  formor 
in  the  national  courts  of  tne  state  of  his  domicile  on  account  of 
such  difference  of  citizenship;  Bennett  v.  Bennett^  Deady,  290^ 
Fed.  Gas.  No.  1818.  Thus,  though  the  divorce  Is  a  mensa  el 
thoro  only,  the  divorced  wife  may  sue  her  divorced  husband  in  the 
national  courts  of  the  state  of  his  new  domicile  ta  recover  alimony 
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whieli  ae  has  been  decreed  to  IM17  as  an  incident  of  sach  divorce: 
Barber  ▼.  Bart)er,  21  How.  682. 

vm.    Qeneral  Beanme  of  the  Cases  Maintaining  the  Bight  of  a 
IVif e  to  Establish  a  Separate  I>omicile.^The  decisions  go  very  far, 
we  think,  to  show  that  the  common-law  nnity  of  husband  and  wife 
no  longer  exists,  and  that  while  his  residence  is  presumed  to  be,  and 
orcUoarily  is,  hers  also,  yet,  as  each  has  a  separate  existence  in  law, 
as  'well  as  in  fact,  each  may  have  a  separate  home,  domicile,  or 
residence,   especially  when  they  have  interests  adverse  to  each 
other.    Bxprcssions  In  many  decided  cases  must  necessarily  lead 
to  tills  conclusion.    Thus,  in  Howland  v.  Granger,  22  R.  I.  1,  45 
AtL  740,  it  was  contended  that  a  married  woman,  while  the  unity 
of  the   marriage  relation  existed,   undisturbed,   might  acquire  a 
domicile  other  than  that  of  her  husband,  and  the  court  said:  "The 
contention  rests  on  the  argument  that  the  common -law  status  of 
a  married  woman,  by  which  her  legal  existence  Is  suspended  dur- 
ing the  marriage,  or  merged  in  that  of  her  husband,  has  largely 
ceased  to  maintain  in  modern  times,  and  especially  in  this  state, 
where  the  law  recognizes  her  as  having  a  separate  existence  and 
separate  rights  as  to  her  property,  and  consequently  separate  in- 
terests.   Aftor  a  careful  examination  of  the  authorities,  however, 
we  have  come  to  the  conclusion  that,  though  a  wife  may  acquire 
a  domicile  distinct  from  that  of  her  husband  whenever  it  is  neces- 
sary or  proper  for  her  to  do  so— as,  for  instance,  where  the  hus- 
band and  wife  are  living  apart  by  mutual  consent:  In  re  Florance, 
64  Hud.  328,  7  N.  Y.  Supp.  578;  or  where  the  wife  has  been  aban- 
doned by  the  husband:  Shute  v.  Sargent,  67  N.  H.  305,  36  Atl.  282; 
or  for  purposes  of  divorce:  Ditson  v.  Dltson,  4  R.  I.  87;  or,  in  short, 
whenever  the  wife  has  adversary  Interests  to  those  of  her  hus- 
band, she  cannot  acquire  such  a  domicile,  so  long  as  the  unity  of 
the  marriage  relation  continues  undisturbed,  notwithstanding  that 
from  considerations  of  health,  as  in  the  present  case,  or  of  expe- 
diency, one  of  the  parties,  with  the  consent  of  the  other,  is  actu- 
ally living   in  a  different    place    or  country."    In    Burlington  v. 
Swanville,  64  Me.  78,  it  was  held  that,  though  a  wife  cannot  have 
a  pauper  settlement  different  from  that  of  her  husband,  she  can 
so  establish  her  residence  in  a  town   other  than  that  in  which  he 
resides  00  as  to  have  her  home  separate  from  his,  so  that  in  law, 
as  well  as  in  fact,  her  home  will  not  be  his  home.    In  Smith  v. 
Smith,  43  La.  Ann.  1146,  10  South.  248,  the  court  said  that:  "Al- 
though the  law  fixes  the  domicile  of  the  wife  as  being  that  of  her 
husband,  universal  Jurisprudence  recognizes  an  exception  to  the 
role  where  the  husband's  conduct  has  been  such  as  to  furnish  law- 
ful ground  for  divorce,  which  Justifies  her  in  leaving  him,  and, 
therefore,  necessarily  authorizes  her  to  live  elsewhere^  and  to  ae> 
Am.  SL  bmp^  Vol  uaaiv^ 
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quire  a  separate  domicile.'*  To  the  same  effect:  In  re  Oolebrool^ 
66  N.  Y.  Snpp.  861,  20  Misc.  Rep.  189;  Hunt  ▼.  Hunt,  72  N.  Y.  218^ 
28  Am.  Rep.  129;  O'Dea  ▼.  0*Dea,  101  N.  Y.  87.  4  N.  B.  110;  Athet^ 
ton  y.  Atherton,  156  N.  Y.  129-184,  68  Am.  8t  Rep.  660.  40  N.  BL 
988.  In  Irby  ▼.  Wilson,  1  Der.  ft  B.  Bq.  66M82.  It  was  held  that 
the  fiction  that  the  domicile  of  a  husband  Is  that  of  the  wife  Is 
never  allowed,  even  in  the  common  law,  to  obscure,  much  less  de> 
feat,  justice,  and  where  the  husband  and  wife  have  adyersaiy  In- 
terests.  in  a  suit  between  them,  her  domicfle  is  wh^re  she  actaaOy 
resides.  ''Doubtless,  for  certain  purposes,  the  domicile  of  the  hus- 
band la  the  domicile  of  the  wife.  Tliat  rule^  howevor,  goes  upon 
the  unity  of  husband  and  wife,  and  very  generally,  if  not  always. 
Implies  continuing,  though  temporarily  interrupted,  cohabitation. 
It  excludes,  or  should  exclude,  permanent  separation.  Permanent 
separation  implies  separate  domiciles  of  husband  and  wife'*:  Dutch- 
er  ▼.  Dutcher,  89  Wis.  659.  "The  unity  of  person  created  by  the 
marriage  is  a  legal  fiction,  to  be  followed  for  all  useful  and  Just 
purposes,  and  not  to  be  used  to  destroy  the  rights  of  either,  ctm-^ 
trary  to  the  principles  of  natural  justice,  in  proceedings  which, 
from  their  nature,  malLO  them  opposite  parties.  It  required  their 
mutual  consent  to  establish  the  relation  from  which  the  unity 
arises,  and  the  same  law  of  right  demands  them  to  be  Tiewed  in 
their  separate  natural  condition  when  either  proceeds  against  the 
other.  It  is  the  necessary  effect  of  their  being  opposite  parties  in 
the  same  proceeding":  Golvin  y.  Reed.  65  Pa.  St.  879. 

In  New  York,  it  has  been  said:  ''The  rule  is  now  well  established 
that  a  wife  may  acquire  a  domicile  separate  from  that  of  her  hua- 
band  whenever  it  is  necessary  for  her  to  do  so,  and  when  husband 
and  wife  have  separated  and  agreed  to  live  apart,  the  wlfe^s  domi- 
cile cannot  be  drawn  to  that  of  her  husband  without  her  consent 
or  without  her  actual  presence  at  the  place  of  the  husband's  reai^ 
dence":  Bundle  v.  Van  Innegan.  9  Glv.  Proc.  Rep.  8da  And  that 
*the  domicile  of  the  husband  is  prima  facie  the  domicile  of  the 
wife.  There  are,  however,  exceptions  to  the  rule,  one  of  which 
is  invoked  by  the  plaintiff  in  this  suit,  so  that  in  certain  cases  a 
married  woman  may  have  a  domicile  in  another  jurisdicton  ttom 
that  of  her  husband.  This  is  so  when  they  are  living  apart,  under 
a  Judicial  decree  of  separation,  or  when  the  conduct  of  the  hus> 
band  has  been  such  as  to  entitle  the  wife  to  an  absolute  or  a  llm* 
ited  divorce,  she  may  acquire  a  separate  domicile  whenever  it  Is 
necessary  for  her  to  do  so.  But  the  right  to  do  so  springs  from 
the  necessity  for  its  exercise*':  Hunt  v.  Hunt.  72  N.  Y.  242.  28  Am. 
Rep.  129.  This  language  has  been  quoted  with  approval  in  the 
subsequent  cases  of  O'Dea  v.  O'Dea,  101  N.  Y.  37,  4  M.  B.  110.  and 
Atherton  v.  Atherton,  155  N.  Y.  129,  63  Am.  Bt  Rep.  650.  49  N. 
B.  933. 
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In  New  York,  the  qveetlon  arose  what  was  the  domicile  of  the 
wife  with  reepect  to  the  place  or  county  wherein  an  actton  eonld 
be  tried.  It  was  not  a  suit  for  divorce,  bnt  was  by  a  wife  to  re- 
coYer  hei^  interest  in  her  father's  estate,  wliich  she  claimed  to  have 
Intmsted  to  her  husband  for  safekeeping.  The  snit  was  bronght 
in  Orange  county,  wherein  she  lived,  and  he  claimed  the  right  to 
transfer  it  to  Kings  county,  on  the  ground  that  that  was  the 
county  of  his  residence,  and,  in  contemplation  of  law,  hers.  The 
court  said  that  thero  was  a  distinction  between  residence  and' 
domicile;  the  domicile  of  a  person  might  be  in  one  place,  and  his 
residence  in  another;  that»  as  the  wife,  at  the  commencement  of 
the  action,  was  living  in  Orange  county  apart  from  her  husband 
imder  an  agreement  of  separation,  she  had  the  right  to  commence 
her  action  in  that  county:  Lyon  v.  Lyon,  80  Hun,  466.  In  another 
case  in  New  York,  the  question  was  presented  respecting  the  pro- 
bate of  a  will  in  that  state  executed  by  a  married  woman  who 
had  died  therein.  She  had,  however,  during  a  portion  of  her  mar- 
ried life^  lived  with  her  children  in  Philadelphia,  wherein  his  resi- 
dence was  and  ever  after  remained.  They  separated  from  each 
other,  he  ronaining  in  Philadelphia,  and  she  going  to  reside  with 
ber  three  children  in  New  York,  where  she  afterward  cared  for 
and  maintained  them,  and  accumulated  a  large  amount  of  prop- 
erty. The  husband  claimed  that,  as  no  legal  separation  had  taken 
place  between  them,  although  they  had  lived  apart  for  many  years, 
ber  residence  was  the  same  as  his,  in  Pennsylvania,  and  that  the 
estate  was  to  be  distributed  by  the  laws  of  that  state.  The  court, 
bowever,  held  that  her  residence  was  in  New  York:  Matter  of 
Florance,  54  Hun,  328,  7  N.  Y.  Supp.  57& 

In  New  York,  in  proceedings  in  habeas  corpus,  the  court  again 
beld  that  the  domicile  of  the  wife  might  be  different  from  that  of 
ber  husband*  and  was  so  where  she  went  to  another  state  with 
Intent  to  thero  permanently  reside:  In  re  Colbrook,  65  N.  Y.  Supp. 

861,  26  liisc  Bep.  13d. 

Tiiere  Is  no  doubt  that  husband  and  wife  may  have  »  separate 
^lftpif<*fto  for  the  purpose  of  maintaining  actions  of  divorce,  and 
fhto  wan  placed  upon  the  broad  ground  that  '*the  rule  is  that  she 
may  acquire  a  separate  domicile  whenever  it  is  necessary  or  proper 
ttmt  She  should  do  so.  The  right  springs  from  the  necessity  for 
tts  exercise,  and  endures  as  long  as  the  necessity  continues"; 
Cflbeever  t.  Wilson,  9  WalL  128. 

80^  where  it  is  proper  for  a  wife  to  maintain  a  dvU  action  against 
ber  husband,  and  they  reside  in  different  states,  she  may  sue  him 
tai  the  state  of  his  residence  in  the  national  courts  therein,  though 
she  is  not  entitled  to  do  so  if  they  can  be  regarded  as  residents 
of  the  same  state.    In  this  casoi  however,  thore  was  a  decree  of 
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dfroree  t  mensa  et  thoro,  and  the  husband  bad  probably  gone  teto 
another  state  to  prevent  the  wife  from  collecting  alimony  from 
liim:  Barber  ▼.  Barber,  21  How.  606;  Bennett  ▼•  Bennett*  Deady, 
209,  Fed.  Gas.  No.  131& 

In  Illinois,  where  it  was  claimed  by  a  married  woman  that  she 
was  not  a  resident  of  that  state  at  the  time  of  the  commission  of 
an  offense,  but  was  necessarily  a  resident  of  New  lork,  becauee 
that  was  the  residence  of  her  husband,  it  being  admitted  that  they 
lived  separate  and  apart,  he  having  declared  his  purpose  of  not 
living  with  her  if  she  went  to  Illinois,  the  court  said:  "Under 
these  facts,  her  residence  was  no  longer  the  samei  as  his,  and  she 
might  thereafter  lawfully  acquire  a  residence  in  a  state  different 
from  that  in  which  he  resided  within  the  meaning  of  our  divorce 
statute,  provided,  of  course,  the  change  was  made  in  good  faith, 
and  not  merely  for  the  purpose  of  instituting  divorce  proceedlngiT*: 
Chapman  v.  Chapman,  129  IIL  386.  21  N.  E.  806. 

In  Shute  v.  Sargent,  67  N.  H.  305,  36  Atl.  282,  it  appeared  that 
a  husband  and  wife  were  residing  together  in  Massachusetts,  where 
he  abandoned  her,  and  subsequently  procured  her  ejectment  by 
legal  process  from  the  house  in  which  they  had  been  living.  Snb- 
sequently  she  removed  to  New  Hampshire,  where  she  remained 
until  her  death,  the  husband  retaining  a  domicile  in  Massachusetta. 
In  proceedings  respecting  the  probate  of  her  will,  the  question 
arose  as  to  whether  for  that  purpose  her  domicile  was  in  New 
Hampshire,  whither  she  had  gone,  or  in  Massachusetts,  where  her 
husband  remained.  The  court  held  that  by  the  laws  prevailing  in 
New  Hampshire  the  ancient  unity  of  husband  and  wife  had  be- 
come dissevered,  and  the  theory  of  her  servitude  superseded  by 
the  theory  of  equality,  and  that  since  tue  law  put  her  upon  equal- 
ity, so  that  he  had  no  more  power  or  authority  over  her  than  she 
over  him,  no  reason  remained  why  she  might  not  acquire  a  sepa- 
rate domicile  for  every  purpose  known  to  the  law,  and  that  "when- 
ever it  is  necessary"  or  proper  for  her  to  acquire  a  separate  d(Miil> 
die,  she  may  do  **so**;  and  further,  that  she  must  be  regarded  aa 
domiciled  in  New  Hampshire  at  the  time  of  her  decease,  so  as  to 
Justify  the  distribution  of  her  estate  therein  according  to  its  law& 

In  this  case,  the  court  said:  "But  the  common-law  theory  of  mar- 
riage has  largely  ceased  to  obtain  everywhere,  and  especially  in 
this  state,  where  the  law  has  Ions  recognized  the  wife  as  having 
a  separate  existence,  separate  rights,  and  separate  interests.  In 
respect  to  the  duties  and  obligations  which  arise  from  the  contract 
of  marriage  and  constitute  its  object,  husband  and  wife  are  stiU, 
and  must  continue  to  be,  a  legal  unit,  but  so  completely  has  the 
ancient  unity  become  dissevered  and  the  theory  of  the  wife's  aer- 
vitude  superseded  by  the  theory  of  equality  which  has  been  estab- 
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Jlahed  by  tlie  l^^lature  and  adjadlcations  of  the  last  half  century 
that  she  now  stands,  almost  without  exception,  upon  an  equality 
with  tha  husband,  as  to  property,  torts,  contracts,  and  civil  rights. 
And  Bince  the  law  puts  her  upon  an  equality,  so  that  he  now  has 
no  more  power  and  authority  over  her  than  she  has  over  him,  no 
reason  would  seem  to  remain  why  she  may  not  acquire  a  separate 
domicile  for  every  purpose  known  to  the  law.  If,  however,  there 
are  exceptional  cases,  when,  for  certain  purposes,  it  might  be  held 
otherwise,  there  can  be  in  this  jurisdiction  no  reason  for  holding 
that  when  the  husband  has  forfeited  his  marital  rights  by  his 
misbehaTior,  the  wife  may  not  acquire  a  separate  aomicile,  and 
exercise  the  appertaining  rights  and  duties  of  citizensliip  with 

which  married  women  have  become  invested The  good  sense 

of  the  thing  is,  that  the  wife  cannot  be  devested  of  the  right  of 
sufTrage,  or  be  deprived  of  any  civil  or  legal  right,  by  the  act  of 
her  husband,  and  so  we  take  the  law  to  be.  Whenever  it  is  neces- 
sary or  proper  for  her  to  acquire  a  separate  domicile,  she  may  do 
so.  This  is  the  rule  for  the  purposes  of  divorce,  and  it  is  the 
true  rule  for  all  purposes":  Shute  ▼•  Sargent,  67  N.  H.  306,  86  AtL 


ESTATE  OP  LIVERMOEE. 

[132  OaL  99,  64  Pac.  113.] 

GUARDIAN  AND  WARD— DEATH  OF  WARD  TERMI- 
NATES JURISDICTION.— The  superior  court  is  without  jurisdic- 
tion after  the  death  of  a  ward  to  order  a  sale  of  his  real  estate, 
though  to  pay  an  indebtedness  due  from  him  to  his  guardian,  upon 
the  settlement  of  the  latter's  accounts. 

GUARDIAN  AND  WARD— DEATH  OF  WARD— EXECU- 
TION OF  DEED  AFTER.— A  guardian  can  execute  a  deed  only 
in  the  name  of  a  living  ward.  After  the  ward's  death,  this  power 
to  gone. 

GUARDIAN  AND  WARD— DEATH  OF  WARD—REMEDY 
OP  GUARDIAN  FOR  DEBT  DUE.— The  remedy  of  a  guardian  to 
enforce  an  indebtedness  due  from  hi&  deceased  ward  is  to  admin- 
ister upon  his  estate. 

Hetcalf  ft  Metcalf  and  Johnson  ft  Shaw,  for  the  appellant 

W.  B.  Davis  and  G.  W.  Langan,  for  the  respondent. 

*••  GAROXJTTB,  J.  This  appeal  is  taken  from  an  order 
dlowing  a  guardian  to  sell  real  estate  which  formerly  belonged 
to  the  ward.  Prior  to  the  application  for  the  order  the  ward 
had  died^  being  at  the  time  over  the  age  of  majoriiy.    After 
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her  death  the  guardian  filed  her  accounts,  and  upon  the  settle- 
ment thereof  it  was  found  and  decreed  by  the  court  that  the  es- 
tate of  the  ward  was  indebted  to  her  in  a  considerable  sum  of 
money.  Thereupon  this  application  for  a  sale  of  the  real  es- 
taia  of  the  late  ward  was  made  by  the  guardian,  and  ordered 
granted  by  the  court 

The  foregoing  proceeding  is  unique  in  this  state,  and  the 
order  made  by  the  trial  court  canuQt  find  support  in  the  law. 
The  title  furnished  to  a  purdiaser  at  the^  sale  by  the  deed  of 
the  guardian  would  not  be  worth  a  dollar.  The  proceedings 
here  taken  for  the  sale  were  had  under  the  code  proTisions  ^^^ 
pertaining  to  guardianship  matters,  and  as  to  a  sale  of  real 
^estate,  those  proceedings  only  contemplate  a  case  where  there 
lis  a  living  ward — a  living  ward  not  only  when  the  proceedings 
are  inaugurated,  but  up  to  and  including  the  moment  the  deed 
is  made.  When  the  guardian  executes  the  deed,  he  executes  it 
for  and  in  the  place  and  stead  of  his  ward,  and  the  moment 
that  ward  is  dead,  his  power  to  execute  the  deed  is  gone.  He 
has  no  more  power  to  execute  a  deed  under  these  circumstances 
than  would  an  attorney  in  fact  after  the  death  of  his  principal. 

It  is  unnecessary  to  consider  here  what  a  court  of  equity 
might  do  under  the  circumstances  presented  by  the  facti  of 
this  case,  in  aid  of  the  probate  jurisdiction  of  the  superior  court 
For  here  the  statutory  procedure  laid  down  in  the  code  in  guard* 
ianship  proceedings  alone  has  been  followed,  and  the  sale  is 
asked  imder  that  procedure.  The  guardian,  as  such,  is  attempt- 
ing to  make  the  sale,  and  the  court  is  well  assured  it  cannot  be 
done.  In  Alford  ▼.  Halbert,  74  Tex.  354,  12  S.  W.  76,  a  caae 
similar  in  principle  to  the  one  at  bar,  the  court  said,  in  speaking 
of  the  efforts  of  a  guardian  to  recover  from  the  ward's  estate  the 
amount  found  due  T^^t"  by  the  probate  court:  ''We  think  tfaa 
only  course  left  her  was  to  administer  in  the  proper  court  upon 
the  estate  of  the  deceased  ward.'' 

For  the  foregoing  reasons  the  order  is  reversed  and  the  cause 
remanded. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  bank  denied. 

A  Guardian's  Powers  and  Duties  Cease  when  his  ward  attains 
the  age  of  majority;  Overton  v.  Beavers,  18^  Ark.  628,  70  Am.  Dee; 
610. 
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PEOPLE  T.  BOTKIW. 

[182  GaL  281,  64  Pac.  286.1 

CRIMINAL  LAW— INSTRUGnON8.-A  charge  glTen  hf 
tiie  court  containing  dedaratlonB  which  have  been  held  nnaonnd 
1>7  the  soprenie  court  in  another  case  is  ground  for  the  rerereal  of 
a  Judgment  of  conviction* 

CRIMINAL  LAW— SENDING  POISON  BY  MAIL— DBATH 
IN  ANOTHER  STATE-VENUE  OF  CRIME.-t7nder  a  atatnte  pro- 
Tiding  that  ail  persons  who  commit,  in  whole  or  in  part,  any  crime 
"Within  the  state  are  liable  to  punishment  under  the  laws  thereof, 
one  who,  within  the  state,  mails  poison  with  intent  to  take  the  life 
of  a  person  in  another  state,  is,  if  such  person  received  and  took 
such  poison  and  died  therefrom,  guilty  of  murder  committed,  iif 
I»art,  in  the  state  from  which  the  poison  was  sent,  and  is  punish- 
able under  the  law  of  that  state,  as  if  the  crime  were  committed 
entirely  therein. 

O.  A.  Knight,  Knight  ft  Heggerty,  F.  McOowan,  and  0.  M. 
Wheeler,  for  the  appdlant 

T.  L.  Ford,  attorney  general,  and  H.  A«  Melvin,  for  ihe  re- 
spondent 


OABOTJTTE,  J.  Defendant  haa  heen  convicted  of  the 
crime  of  murder,  and  prosecutes  this  appeaL  The  charge  of 
the  court  given  to  the  jury  upon  the  law  contained  declarations 
which  were  held  to  be  unsound  in  People  y.  VeieneBeneekockock- 
hoff,  129  CaL  497,  68  Pac.  156,  62  Pac.  111.  In  yiew  of  the 
decision  in  that  case,  the  attorney  general  concedes  that  th0 
judgment  should  be  reversed  and  the  cause  remanded  to  the 
trial  court  for  further  proceedings.  But  defendant  claims  that 
she  ia  not  triable  at  all  by  the  courts  of  this  state,  and  this  con- 
tention should  now  be  passed  upon.  For,  if  maintainable,  a  seo- 
ond  trial  becomes  a  useless  expenditure  of  money,  time,  and 
lalxNT,  and  necessarily  should  not  be  had. 

For  the  purposes  of  testing  the  claim  of  lack  of  jurisdiction 
in  the  courts  of  California  to  try  defendant,  the  facts  of  this 
case  may  be  deemed  as  follows:  Defendant,  in  the  city  and  coun« 
ty  of  San  Francisco,  state  of  California,  eent  by  the  United 
States  mail  to  Elizabeth  Dunning,  of  Dover,  Delaware,  a  box 
of  poisoned  candy,  with  intent  that  said  Elizabeth  Dunning 
should  eat  of  the  candy  and  her  death  be  caused  thereby.  The 
candy  was  received  by  the  party  to  whom  addressed,  she  par- 
took thereof,  and  her  death  was  the  result.  Upon  these  facts 
may  the  defendant  be  charged  and  tried  for  the  crime  of  mur- 
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der  in  the  courts  of  the  state  of  California?  We  do  not  find 
it  necessary  to  declare  what  the  tme  role  may  be  at  common  Itv 
npon  this  state  of  facts,  for,  in  our  opinion,  the  statute  of  thii 
state  is  broad  enough  to  cover  a  case  of  the  kind  here  disclosei 
There  can  be  no  question  but  that  the  legislature  of  this  state 
had  the  power  to  declare  that  the  acts  here  pictured  constitute 
the  crime  of  murder  in  this  state,  and  we  now  hold  that  the 
legislative  body  has  made  that  declaration. 

Section  27  of  the  Penal  Code  reads  as  follows: 

'^he  following  persons  are  liable  to  punishment  under  tiw 
laws  of  this  state:  1.  All  persons  who  commit,  in  whole  or  in 
part,  any  crime  within  this  state ;  2.  All  who  commit  larceny  or 
robbery  out  of  this  state,  and  bring  to,  or  are  found  with  the 
property  stolen,  in  this  state;  3.  All  who,  being  out  of  this  state, 
cause  or  aid,  advise,  or  encourage,  another  person  to  commit  a 
crime  within  this  state,  and  are  afterward  found  therein.** 

•^  Subdivision  1  covers  the  facts  of  this  case.  The  acts  of 
defendant  constituted  murder,  and  a  part  of  those  acts  were 
done  by  her  in  this  state.  Preparing  and  sending  the  poisoned 
candy  to  Elizabeth  Dunning,  coupled  with  a  murderous  intent, 
constituted  an  attempt  to  commit  murder,  and  defendant  could 
have  been  prosecuted  in  this  state  for  that  crime,  if,  for  any 
reason,  the  candy  had  failed  to  fulfill  its  deadly  mission.  That 
being  so — ^those  acts  being  sufiBcient,  standing  alone,  to  oon- 
atitute  a  crime,  and  those  acts  resulting  in  the  death  of  the  per- 
son sought  to  be  killed — ^nothing  is  plainer  than  that  the  crime 
of  murder  was  in  part  committed  within  this  state.  The  mur- 
der being  committed  in  part  in  this  state,  the  section  of  the 
law  quoted  declares  that  persons  committing  murder  under  those 
circumstances  ''are  liable  to  punishment  under  the  laws  of  this 
state.'*  The  language  quoted  can  have  but  one  meaning,  and 
that  is:  A  person  committing  a  murder  in  part  in  this  state  is 
punishable  under  the  laws  of  this  state,  the  same  as  though  the 
murder  was  wholly  committed  in  this  state. 

Counsel  for  defendant  insist  that  this  section  contemplates 
only  offenses  committed  by  persons  who,  at  the  time,  are  with- 
out the  state.  This  construction  is  not  soimd.  For  as  to  sub- 
division 1,  it  is  not  at  all  plain  that  a  person  without  the  state 
could  commit,  in  whole,  a  crime  within  the  state.  Again,  if 
the  crime  in  whole  is  conmiitted  within  the  state  by  a  person 
without  the  state,  such  a  person  could  not  be  punished  under 
the  laws  of  this  state,  for  the  state  has  not  possession  of  his 
body,  and  there  appears  to  be  no  law  by  which  it  may  secure  that 
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posaesrioii.  Indeed^  all  of  the  stibdiTifiions  of  the  section  neo- 
esamlj  contemplate  a  case  where  the  person  ia^  or  comee^  within 
the  state.  If  the  fiameis  of  the  section  had  intended  by  snb- 
division  1  to  cover  the  case  of  persons  only  who  were  without 
the  state  when  the  acts  were  committed  which  constitute  the 
crime,  they  would  have  inserted  in  the  section  the  contingency 
found  in  the  remaining  subdivisions^  which  subdivisions  con* 
template  a  return  to  the  state  of  the  person  committing  the 
crime.  It  is  plain  that  the  section^  by  its  various  provisions, 
was  intended  to  embrace  all  persons  punishable  under  the  laws 
of  the  state  of  California.  The  defendant,  having  committed 
a  murder  in  part  in  the  state  of  California,  is  punishable  under 
the  laws  of  the  state,  exactly  in  the  same  way,  in  the  same 
courts,  and  under  the  same  procedure,  as  if  the  crime  was  com- 
mitted entirely  within  the  state. 

^'^^  For  the  foregoing  reasons  the  judgment  and  orders  are 
reversed  and  the  cause  remanded. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Beatty,  0.  J-,  and 
Temple,  J.,  concurred. 


Where  Committed.^It  bas  been  beld  that  If, 
a  shot  Is  fired  in  one  state  at  a  person  in  another,  resulting  in 
his  death,  the  crime  is  deemed  to  be  committed  in  the  state  where 
the  shot  takes  effect,  and  not  where  it  is  fired.  Therefore,  the 
courts  of  the  latter  state  have  no  jurisdiction  to  try  and  punish 
the  party:  See  the  monographic  note  to  Simpson  v.  State,  44  Am.  St. 
Bep.  80,  SL 


COUNTY  OP  YOLO  v.  COGLAN. 

[132  Gal.  265,  64  Pac.  403.] 

8TATUTBS-CONCLTJSTVB  BVIDBNOB  OP  PASSAGE— 
COLLATERAL  IMPEACHMENT  —  RESORT  TO  JOURNALS. 
The  validity  of  a  statute,  duly  certified,  approved,  enrolled,  and  de- 
posited In  the  office  of  the  secretary  of  state,  is  conclusively  pre- 
flumed  to  have  been  properly  passed,  and  cannot  be  impeached  by  a 
resort  to  the  Journals  of  the  legislature  to  show  that  it  dfd  not  re- 
ceive the  concurrence  of  a  majority  of  the  members  thereof  as  re- 
quired by  the  constitution. 

STATUTES— PASSAGE  OP— FUNCTION  OP  LEGISLA- 
TURE.—A  constitutional  mandate  that  the  yeas  and  nays,  upon 
the  passage  of  a  bill,  shall  be  entered  upon  the  Journals  of  the 
legislature,  does  not  change  the  rule  that  it  is  the  exclusive  func- 
tion of  the  legislature  to  determine  by  proper  authentication  that 
the  bill  has  been  properly  passed.  The  power  to  determine  wheth- 
er these  formalities  have  been  complied  with  Is  necessarily  vested 
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iB  tt%  leflfllatnr*  alono,  alnoiL  otherwlM^  U  would  be  powerl«»  U 
enact  a  statnta. 

8TATX7TBS— REPBAL.-43tatatea  authorlsinir  coniitj  offleoa 
to  collect  and  withhold  from  the  state  commtatona  for  the  ooDe^ 
tlon  of  the  revenue  of  the  atate,  and  pcoTidlng  that  all  fees  or 
eommlialona  allowed  to^  or  received  hj,  county  officers  for  anch 
aerrtcca  shall  be  iiald  into  the  county  treasury  and  apportioned  to 
the  salary  fund,  are  repealed  by  a  later  statute  aboUshinir  all  cooi- 
missions  or  fees  paid  by  the  state  to  the  offlcera  of  any  county  for 
aervlces  in  the  collection  of  taxes. 

STATUTBS.— REPEAL  of  an  '^boUshing^  statute  does  not 
rerive  the  statutea  abolished  by  ita  paaaage. 

E.  B.  Bush,  district  attomej,  and  Berlin  ft  Dedia,  for  the 
appellant. 

T.  L.  Ford^  attorney  general,  and  0.  A.  SturtsTant^  deputy 
attorney  general,  for  the  respondent 


THE  COURT.  When  this  case  was  in  department  an 
opinion  was  prepared  and  submitted  by  the  conmussionen^  and 
after  oral  argument  in  bank,  and  full  consideration  of  the  csaae, 
wo  are  satisfied  with  that  opinion  and  the  conclusion  theran 
reached.    The  opinion  is  as  follows: 

HAYNESy  C.  The  county  of  Yolo  petitioned  the  superior 
court  for  a  writ  of  mandate  to  compel  the  respondent  to  allow 
the  petitioner  to  retain  out  of  any  moneys  belonging  to  the  state 
of  California  which  might  be  in  the  hands  of  the  treasurer  of 
said  county  at  its  settlement  with  the  respond^it  in  Decem- 
ber, 1899,  the  sum  of  twenty-six  thousand  seven  hundred  and 
seventy-one  dollars  and  twenty  cents,  and  such  other  sum  as  may 
have  accrued  to  the  county  upon  said  December  settlement,  ^for 
commissions^  charges,  and  fees  directed  and  fixed  by  law  to 
be  allowed  to  it  for  services  of  its  auditor  and  assessor  in  con- 
nection with  the  state  taxes''  for  the  fiscal  year  1893-94^  and 
for  each  successive  fiscal  year  since  that  date. 

An  alternative  writ  was  granted,  the  respondent  answered, 
and  upon  the  hearing  the  writ  was  denied  and  the  petition  dia- 
missed,  and  from  the  judgment  of  dismissal  the  petitioner  ap- 
peals upon  the  judgment-rolL 

Said  fees  and  commissions  are  claimed  by  the  petitioner  to 
have  accrued  to  it  under  section  107  of  the  g^ieral  revenue  acli 
of  1861  (Stats.  1861,  p.  453),  and  under  sections  13  and  16  of 
the  act  of  March  5,  1870 :  Stats.  1869-70,  p.  148. 

^^  The  respondent  contends  that  said  statutes  were  super- 
,seded  and  rendered  inoperative  by  the  county  government  act  of 
1883 ;  or  if  not,  that  they  were  directly  repealed,  so  far  as  aaid 
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tees  and  cominiseions  are  ooncemed,  by  an  act  approved  Feb* 
maiy  23,  1893  (Stats.  1893,  p.  5),  except  as  to  commiseioiis 
paid  to  the  aflsefisors  of  the  seyeral  coimtiea  for  serrices  in  the 
collection  of  personal  propoiy  taxes,  as  proyided  by  chapter 
8  of  the  Political  Code,  and  except,  also,  as  to  the  mileage 
allowed  the  county  treasurer  in  making  settlements  with  the 
state,  under  section  387^  of  the  same  code,  and  as  to  which 
there  is  no  controversy. 

The  petitioner — ^appellant  here — contends  that  said  repeal* 
Ing  act  never  became  a  law,  because  it  did  not  receive,  in  the 
senate,  the  number  of  votes  required  by  the  constitutional  pro* 
▼ision  that  ''no  bill  shall  become  a  law  without  the  concur* 
lence  of  a  majority  of  the  members  elected  to  each  house/' 

The  court  found  that  the  journal  of  the  senate  showed  that 
the  vote  on  said  bill  was,  ayes,  twenty,  noes,  three,  twenty-one 
being  a  majorily  of  the  senators  elected. 

The  question  whether  the  validity  of  a  statute  duly  certified, 
approved,  enrolled,  and  deposited  in  the  o£Sce  of  the  secretary 
of  state  can  be  impeached  by  a  resort  to  the  journals  of  the 
legislature  has  been  long  controverted,  and  the  conclusions 
reached  in  the  courts  of  last  resort  of  the  different  states  are 
inharmonious  and  conflicting,  and  this  want  of  harmony  is 
frequently  found  in  the  different  decisions  in  the  same  state, 
and  this  remark  is  not  entirely  inapplicable  to  the  state  of 
California. 

In  Fowler  v.  Pierce,  2  Cal.  165,  it  was  held  that  the  court 
may  go  behind  the  record  evidence  of  a  statute,  and  inquire 
whether  it  was  passed  or  approved  in  accordance  with  the  con* 
atitution« 

The  case  of  Sherman  t.  Story,  30  Cal.  253,  89  Am..  Dec.  93, 
decided  in  1866,  overruled  Fowler  v.  Pierce,  2  Cal.  165,  and  it 
was  held  that  '^neither  the  journals  of  the  legislature,  nor  the 
bill  as  originally  introduced,  nor  the  amendments  attached  to  it, 
nor  parol  evidence,  can  be  received  in  order  to  show  that  an  act 
of  the  l^^ature  properly  enrolled,  authenticated,  and  depos* 
ited  with  the  secretary  of  state  either  did  not  become  a  law  in 
accordance  with  the  prescribed  forms,  or  did  not  become  a  law 
as  enrolled.'' 

*^  The  opinion  of  the  court  in  that  case  was  delivered  by  Mr. 
Justice  Sawyer.  It  is  too  long  to  be  quoted  here,  and  any  at- 
tempt at  condensation  would  weaken  its  force.  In  it  will  be 
found  not  only  cogent  arguments  in  support  of  the  conclusions 


44i  Ambbioav  Siatb  Bbfosts,  Vol.  84.    [Oalifonk, 

leached,  but  many  anthoritiea  entitled  to  the  higheat  consider- 
ation* 
In  Oroville  etc  B.  R.  Co.  t.  Plumas  Conniyy  37  CaL  855,  the 

invalidity  of  an  act  of  the  legislature  was  alleged,  npon  tiie 
ground  that  its  paasage  was  procured  by  fraud.  The  court,  by 
Bhodes,  J.,  said:  '^An  act  of  the  legislature  is  not  subject  to 
attack  on  that  ground;  and  it  ia  sufficient  on  thia  point  to 
refer  to  Sherman  v.  Story,  30  CaL  266,  89  Am.  Dec.  93." 

In  Harpending  y.  Haight,  89  Cal.  189,  2  Am.  Bep.  432,  the 
question  was  presented,  whether  the  motive  of  the  mover  of  a 
resolution  to  adjourn  the  senate  was  to  prevent  thereby  the  ex- 
ecutive from  returning  the  bill  with  his  vote.  Wallace,  J.,  held 
the  evidence  incompetent:  Citing  Sherman  v.  Story,  30  CaL  266^ 
89  Am.  Dec.  93. 

In  People  v.  Burt,  43  CaL  660,  the  court,  by  Belcher,  J.,  said : 
'^f  an  act  is  properly  enrolled,  authenticated,  and  deposited 
with  the  secretary  of  state,  it  is  conclusive  evidence  of  the  will 
of  the  legislature  at  the  time  of  its  passage'^ :  Citing  Sherman 
V.  Story,  30  Cal.  266,  89  Am.  Dec.  93. 

In  Oakland  Paving  Co.  v.  Hilton,  69  CaL  480,  11  Pac.  3,  a 
proposed  amendment  of  the  constitution  was  referred  to  in  the 
journal  of  the  senate  and  assembly  as  Senate  Bill  No.  10,  but 
was  not  copied  at  large  in  the  respective  journals.  It  was  held 
by  Thornton,  J.,  and  McKee,  J.,  that  the  failure  to  enter  tiie 
proposed  amendment  at  large  in  the  journals  was  in  violation  of 
section  1  of  article  18  of  the  constitution,  and  that  the  amend- 
ment never  took  effect  The  opinion  was  written  by  Thornton, 
J.,  who  said:  ''There  is  nothing  here  in  conflict  with  what  is 
said  in  Sherman  v.  Story,  30  CaL  266,  89  Am.  Dec.  93.'* 

In  People  v.  Dunn,  80  CaL  211, 13  Am.  Si  Bep.  118,  22  Pac 
140,  it  was  contended  by  the  respondent  that  "every  act  not 
shown  in  the  journals  to  have  taken  place  must  be  presumed  not 
to  have  been  done.''  The  court  said  that  this  contention  cannot 
be  upheld  by  reason  or  authority,  and  that  the  question  as  to 
the  power  of  the  court  to  go  behind  the  enrolled  bill  in  order 
to  determine  from  the  journals  whether  the  bill  was  properly 
passed  was  not  presented. 

»^  Hale  V.  McGettigan,  114  Cal.  112,  45  Pac  1049,  was  sim- 
ilarly disposed  of.  It  was  said  (114  Cal.  114, 116,  54  Pac  1049) : 
**It  is,  however,  unnecessary  for  us  to  determine  in  the  present 
case  whether  the  journals  of  either  branch  of  the  legislature  may^ 
under  any  circumstances,  be  examined  for  the  purpose  of  im- 
peaching the  validity  of  an  act  that  has  been  duly  enrolled  and 
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depodied  iriih  flie  aecretary  of  state^  sinoe  we  are  of  iiie  ojoa* 
ion  that  it  does  not  appear  from  those  joumalB  that  the  aet  in 
^eation  was  not  constitutionally  passed." 

It  ia  dear^  even  npon  the  anthority  of  those  cases  whicli 
hold  that  the  journals  may  be  looked  into  to  determine  whether 
a  bin  has  been  passed  in  conformity  to  the  requirements  of  the 
constitution,  that  the  validity  of  the  statute  does  not  depend 
upon  the  failure  or  omission  of  the  journals  to  show  affirma- 
tively that  such  requirements  were  in  fact  complied  with,  and 
hence  the  correctness  of  the  decisions  in  People  v.  Dunn,  80  CaL 
211, 13  Am.  St  Eep.  118,  22  Pac.  140,  and  Hale  v.  McGettigan, 
114  CaL  112,  45  Pac.  1049,  cannot  be  questioned;  yet  it  is 
equally  clear  that  if  the  enrolled  statute  in  the  office  of  the 
secretary  of  state  is  conclusive,  and  unimpeachable  by  the  legis- 
lative journals,  each  of  those  cases  could  have  been  decided  with 
equal  propriety  npon  that  ground.  These  cases  have,  therefore, 
been  regarded  as  somewhat  weakening  the  force  of  Sherman  v. 
Story,  30  CaL  266,  89  Am.  Dec  93,  and  People  v.  Burt,  43 
Cal.  660, 

Weill  V.  Kenfield,  54  Cal.  Ill,  is  cited  with  much  confidence 
by  appellant  The  report  of  that  case  contains  no  statement 
of  the  points  or  authorities  of  counsel,  nor  is  any  decision  of 
this  court,  or  any  other,  cited  in  the  opinion.  The  question 
we  are  now  considering  is  not  even  suggested  in  it.  There  was 
no  controversy  in  that  case  as  to  what  transpired  in  the  assem- 
bly in  relation  to  the  passage  of  the  act,  it  being  conceded  that 
only  the  title  and  the  first  few  words  of  the  bill  were  read,  the 
question  considered  being  whether  such  reading  fulfilled  the 
requirement  of  the  constitution  in  that  regard.  Here,  what 
transpired  in  the  senate  is  the  very  point  in  controversy- 
appellant  contending  that  the  journal  contains  the  only  compe- 
tent evidence,  while  respondent  insists  that  the  enrolled  act,  duly 
signed,  approved,  and  filed  with  the  secretary  of  state,  is  the 
conclusive  evidence  that  the  bill  did  receive  the  vote  of  a  ma- 
jority of  the  members  elected  to  each  house.  If  it  were  here 
conceded  that  the  bill  in  question  received  but  twenty  votes  in 
the  senate,  Weill  v.  Kenfield,  54  Cal.  Ill,  would  be  in  point  In- 
deed, in  such  case  there  could  be  no  controversy. 

*^^  The  learned  justice  (McEinstry)  who  wrote  the  opinion 
in  Weill  v.  Kenfield,  64  CaL  111,  in  a  later  case  (People  v. 
Thompson,  67  CaL  628),  though  placing  the  decision  upon  a 
different  ground,  made  some  remarks  tending  strongly  to  sustain 
the  proposition  that  the  enrolled  statute  should  be  held  con* 


•^ 
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dnalTe.  That  waa  a  petition  for  a  writ  of  mandate  directing  fiie 
aecretaiy  of  state  to  certify  that  the  petitioners  had  heen  dnlj 
elected  as  members  of  Congress  in  congressional  districts  created 
by  the  act  of  187S,  claiming  Ihat  the  act  of  1883,  nnder  wbidi 
the  election  was  proclaimed  by  the  goTemor,  waa  inyalid  because 
of  noncompliance  by  the  legislature  with  certain  fonnalities 
required  by  the  constitution,  the  petitioners  haying  received  a 
few  Totes  each  in  the  old  districts,  while  the  great  mass  of  the 
people  observed  the  new  law  and  voted  in  the  new  districts. 
The  decision  was  based  upon  the  ground  that  the  proclamatioD 
giving  notice  of  the  election  according  to  the  law  must  control, 
whether  it  was  valid  or  not  It  was  there  said:  ''Courts  of 
justice  in  this  state  take  judicial  notice,  perhaps,  of  the  con* 
tents  of  the  journals  of  the  two  houses  of  the  legislature;  the 
citizens  at  large  are  not  required  to  take  legal  notice  of  the 
entries  of  the  journals.  The  people  had  not  been  actually 
notified  of  such  entries  when  the  election  was  held.  They  had 
before  them  (let  us  assume)  the  statute  of  1883,  approved  by 
the  governor,  and  published  as  statutes  are  required  to  be  pnb* 
lished,  and  the  governor's  proclamation.  We  are  asked  to  decide 
that  all  the  voters  should  have  inquired  whether  the  statute 
was  invalid  by  reason  of  matters  of  which  they  had  not  been 
notified;  that  the  duty  waa  imposed  upon  th^n  to  make  in* 
vestigation  into  the  history  in  the  legislature  of  the  bill  for 
the  act  of  1883,  and  to  consider  questions  as  to  the  validity  of 
the  law  arising  out  of  the  proceedings  in  the  legislature  whidi 
preceded  its  final  passage.'' 

Here  is  an  actual  case  practically  illustrating  the  confn- 
•ion  and  uncertainty  which  must  inevitably  result  from  the 
doctrine  contended  for  by  appellant 

Appellant  also  cites  Stevenson  v.  Colgan,  91  CaL  649,  25  Am. 
St  Bep.  230,  27  Pac.  1089,  and  Popper  v.  Broderick,  123  CaL 
456,  56  Pac.  68.  The  first  of  these  cases  is  distinguished  by 
the  court  from  those  cases  where  it  has  been  held  that  the  court 
may  look  into  the  journals  of  the  legislature  for  the  purpose  of 
determining  whether  a  statute  was  in  fact  passed  by  the  reqoiaita 
vote  required  by  the  constitution ;  ^^  but  the  court  said :  ''While 
the  courts  have  undoubted  power  to  declare  a  statute  invalid 
when  it  appears  to  them,  in  the  course  of  judicial  action,  to  be 
in  conflict  with  the  constitution,  yet  they  can  only  do  so  when 
the  question  arises  as  a  pure  question  of  law,  unmixed  with  mat* 
ters  of  fact,  the  existence  of  which  must  be  determined  npon  a 
trial,  and  as  the  result  of,  it  may  be,  conflicting  evidence.''  This 
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iKTopofiition  utterly  destroys  appellants  contention^  since  whether 
WL  bill  was  passed  by  a  majority  vote  is  a  qnestion  of  fact  whid> 
could  only  he  established  by  evidence  of  what  took  place  in 
the  legislature.  In  the  case  of  Popper  v.  Broderick,  123  CaL  466, 
-56  Pac.  53^  no  qnestion  here  involved  was  presented  or  discussed. 

From  this  review  of  the  cases  in  this  conrt  it  appears  that  the 
case  of  Sherman  v.  Stoiy^  30  Gal.  266,  89  Am.  Dec.  93^  has  not 
been  followed  in  some  cases  where  it  might  have  been,  the  de-^ 
eision  being  reached  npon  other  grounds ;  that  it  has  been  quoted 
«nd  followed  in  two  cases,  distinguished  in  another,  and  that 
in  the  only  case  directly  conflicting  with  it,  the  opposite  doctrine 
iFas  assumed  without  discussion,  upon  conceded  facts,  and  with- 
oat  reference  to  that  case  or  any  other. 

We  are  referred  by  appellant  to  County  of  San  Mateo  w. 
Southern  Pacific  Co.,  8  Saw.  238,  294,  13  Fed.  722,  767,  where 
the  same  learned  justice  who  wrote  the  opinion  in  Sherman  t. 
Story,  30  Cal.  266,  89  Am.  Dec.  93,  afterward,  as  United  States 
eircuit  judgej  said:  ''While  we  think  the  case  of  Sherman  v. 
Story  correctly  decided  under  the  constitution  as  it  then  was, 
we  are  of  the  opinion  that  the  change  in  the  constitution  re» 
quires  a  change  in  the  rule,  and  such  seems  to  be  the  view  of 
"Uie  supreme  court  of  California  in  Weill  v.  Kenfield,  54  CaL 
111'';  and  cites  Spangler  v.  Jacoby,  14  111.  297,  58  Am.  Dec* 
671,  and  note,  and  Prescott  v.  Board  of  Trustees,  19  111.  326, 
saying  that  California  adopted  the  said  provision  in  its  present 
constitution  substantially  as  found  in  the  constitution  of  Illi« 
nois.  But  this  change  in  the  constitution  does  not  affect  the 
rule  that  the  record  consisting  of  the  enrolled  statute  in  the 
ijf&ce  of  the  secretary  of  state  cannot  be  impeached  by  evi- 
dence of  any  fact  outside  of  such  record,  as  was  clearly  shown 
in  the  opinion  of  the  same  justice  in  Sherman  v.  Story,  30  CaL 
266,  89  Am.  Dec  93.  If  it  could  be,  then,  before  it  can  be  de» 
termined  what  the  law  is  in  any  given  case,  resort  must  be  had 
to  the  journals  of  the  legislature,  which  are  often  imperfect 
and  erroneous,  and  different  courts  might  readily  differ  in  their 
conclusions  as  to  ^^  whether  the  evidence  obtained  from  the 
journals  did  or  did  not  show  that  the  reqidrements  of  the  consti* 
tution  had  been  complied  witL  We  are  not  bound,  however^ 
by  this  decision  of  a  federal  court,  not  only  because  our  conclu* 
aion  upon  the  question  cannot  be  reviewed  by  that  court,  but 
because  the  supreme  court  of  the  United  States  has  xeached  a 
different  conclusion. 
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In  Field  ▼.  Clark,  143  IT.  S.  649,  12  Sup.  Ct  Bep.  4^5^  il 
iru  said  (148  IT.  S.  668,  18  Sup.  Ci  Rep.  496):  'The  con- 
tention  of  the  appellants  is,  that  this  enrolled  act  in  the  coatody 
of  the  secretary  of  state,  and  appearing,  npon  its  face,  to  hate 
become  a  law  in  the  mode  prescribed  by  tiie  constitntion,  is  to  be 
deemed  an  absolute  nullity  in  all  its  parts  becanse — snch  is  tbe 
allegation — ^it  is  shown  by  the  congressional  record  of  proceed- 
ings, reports  of  committees  of  each  honse,  reports  of  committees 
of  conference,  and  other  papers  printed  by  authority  of  Congress, 
and  haying  reference  to  House  Bill  9416,  that  a  section  of  the 
bill  as  it  finally  passed  was  not  in  the  bill  authenticated  by  the 
signatures  of  ihe  presiding  officers  of  the  respective  houses  of 
Congress,  and  approved  by  the  President.''  After  quoting  the 
alleged  omitted  section,  the  opinion  proceeds:  'The  argument  in 
behalf  of  appellants  is,  that  a  bill  signed  by  the  speaker  of  the 
house  of  reprcBentatives  and  by  the  president  of  the  senate, 
presented  to  and  approved  by  the  President  of  the  United  Statee, 
and  delivered  by  the  latter  to  the  secretary  of  state  as  an  act 
passed  by  Congress,  does  not  become  a  law  of  the  United  States, 
if  it  had  not  in  fact  been  passed  by  Congress.  In  view  of  ihe 
express  requirements  of  the  constitution,  the  correctness  of  this 
general  principle  cannot  be  doubted.  There  is  no  authority  in 
the  presiding  officers  of  the  house  of  representatives  and  the 
senate  to  attest  by  their  signatures,  nor  in  the  President  to  ap- 
prove, nor  in  the  secretary  of  state  to  receive  and  cause  to  be 
published,  as  a  legislative  act,  any  bill  not  passed  by  Congress, 
But  this  concession  of  the  correctness  of  the  general  principle 
for  which  the  appellants  contend  does  not  determine  the  precise 
question  before  the  coiirt;  for  it  remains  to  inquire  as  to  the 
nature  of  the  evidence  upon  which  a  court  may  act  when  the 
issue  is  made  as  to  whether  a  bill,  originating  in  the  house  of 
representatives  or  the  senate,  and  asserted  to  have  become  a 
law,  was  or  was  not  passed  by  Congress.  It  has  received,  as  ita 
importance  required  that  it  should  receive,  the  most  deliberate 
consideration.  We  recognize,  on  the  one  hand,  the  duty  of  thia 
court,  from  the  performance  of  ^"^  which  it  may  not  ft>iriT>|f^ 
to  ^ive  full  effect  to  the  provisions  of  the  constitution  relating 
to  the  enactment  of  laws  that  are  to  operate  wherever  the  au- 
thority and  jurisdiction  of  the  United  States  extend.  On  the 
other  hand,  we  cannot  be  unmindful  of  the  consequences  that 
must  result  if  this  court  should  feel  obliged,  in  fidelity  to  the 
constitution,  to  declare  that  an  enrolled  bill,  on  which  depend 
public  and  private  interests  of  vast  magnitude,  and  whidi  haa 
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been  auihentieated  by  the  aignatnves  at  the  pradding  oflBceis  of 
ihe  two  houses  of  Congress,  and  by  ibe  approval  of  the  President^ 
and  been  depodted  in  the  public  archives  as  an  act  of  Oon« 
gretx,  WBS  not  in  fact  passed  by  the  house  of  representatives 
and  the  senate,  and  therefore  did  not  become  a  law/'  After 
quoting  from  article  1,  section  6,  of  the  constitation,  the  conrt 
proceeded:  '?t  was  assumed  in  argument  that  the  object  of 
tliis  dause  was  to  make  the  journal  the  best,  if  not  conclusive, 
evidence  upon  the  issue  as  to  whether  a  bill  was  in  fact  passed 
by  the  two  houses  of  Congress.  But  the  words  used  do  not  re- 
<iaire  such  interpretation.  On  the  contrary,  as  Mr.  Justice  Story 
kas  well  said,  ^e  object  of  the  whole  cUuse  is  to  insure  pub- 
licity to  ihe  proceedings  of  the  legislature^  and  a  correspondent 
responsibility  of  the  members  to  their  respective  constituents. 
And  it  is  founded  in  sound  policy  and  deep  political  foresight. 
Intrigue  and  cabal  are  thus  deprived  of  some  of  their  main 
reBOxttcea,  by  plottmg  and  devising  measures  in  secrecy.  The 
pfoblie  mind  is  enlightened  by  an  attentive  examination  of  the 
public  measures;  patriotism,  and  integrity,  and  wisdom  obtain 
their  due  reward,  and  votes  are  ascertained,  not  by  vague  con- 
jecture, but  by  positive  facts.'  •  •  •  •  The  signing,  by  the  speaker 
of  the  house  of  representatives,  and  by  the  president  of  the 
senate  in  open  session,  of  an  enrolled  bill  is  an  official  attesta- 
tion, by  the  two  houses,  of  such  bill  as  one  that  has  passed 
Congress.  It  is  a  declaration  by  the  two  houses,  through  their 
presiding  officers,  to  the  President  that  a  bill,  thus  attested,  has 
reeeived  in  due  form  the  sanction  of  the  l^islative  branch  of  the 
government,  and  that  it  is  delivered  to  him  in  obedience  to 
the  constitutional  requirement  that  all  bills  which  pass  Con- 
gvees  shall  be  presented  to  him.  And  when  a  bill  thus  attested 
receives  his  approval,  and  is  deposited  in  the  public  archives, 
its  authentication  as  a  bill  that  has  passed  Congress  should  be 
deemed  complete  and  unimpeadiableL  As  the  ^^'^  President  has 
no  authority  to  approve  a  bill  not  passed  by  Congress,  an  en- 
rolled act  in  the  custody  of  the  secretary  of  state  carries  on  its 
face  a  solemn  asrarance  by  the  legislative  and  executive  depart* 
menta  of  the  government,  charged,  respectively,  with  the  duty 
of  enacting  and  executing  the  laws,  that  it  was  passed  by  Con- 
gress. The  respect  due  to  the  coequal  and  independent  depart* 
menta  requires  the  judicial  departm«it  to  act  upon  that  assur* 
anoe^  and  to  accept,  as  having  passed  Congress,  all  bills  authen* 

ticated  in  the  manner  stated,  leaving  the  oouts  to  detemunsh 
ask  at  B«9w.  Vol  ulxxiy^ 
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when  fhe  question  properly  arisee,  whether  the  act  so  anthenti* 
eated  is  in  conformity  with  the  constitution.'' 

The  court  in  that  case  cited  Sherman  t.  Story,  SO  CaL  266, 
89  Am.  Dec.  93,  and  quoted  extensively  from  it,  and  also  died 
and  approved  Pangbom  v.  Young,  32  N.  J.  L.  29,  and  State 
▼.  Swift,  10  Nev.  176,  21  Am.  Bep.  721.  The  opinion  in  the 
latter  case  was  delivered  by  Mr.  Justice  Beatty  (now  chief  jus- 
tice of  this  court).  In  it  tiie  question  here  under  consideration 
was  very  fully  discussed  and  numerous  authorities  cited  and  re> 
viewed. 

It  is  true,  the  supreme  court  of  the  United  States,  in  the  case 
above  cited,  referred  to  the  case  in  8  Sawyer,  supra,  quoting 
the  remark  of  Judge  Sawyer,  that  the  constitution  had  beoi 
changed  since  Sherman  v.  Story,  80  Gal.  266,  89  Am.  Dec  93, 
was  decided;  but  that  court  did  not  specify  or  comment  upon 
change.  It  is  also  true  that  the  court  said :  'In  regard  to  cer- 
tain  matters,  the  constitution  expressly  requires  that  they  shall 
be  entered  on  Ihe  journal.  To  what  extent  the  validity  of  leg* 
islative  action  is  affected  by  the  failure  to  have  those  matters 
entered  on  the  journal,  we  need  not  inquire.''  The  reasoning 
of  the  court,  however,  in  Field  v.  Clark,  143  IT.  S.  649,  12  Sup. 
Ct  Rep.  495,  is  equally  as  conclusive  in  the  case  at  bar  as  undef 
fhe  facts  there  stated.  The  mandate  of  our  constitution,  that 
the  yeas  and  nays  shall  be  entered  on  the  journal,  in  the  absence 
of  a  further  provision  making  the  journal  higher  evidence  of  the 
due  passage  of  a  bill  than  the  approved  and  enrolled  statute^ 
does  not  affect  the  question.  Such  provision  would,  in  effect, 
empower  the  courts  to  correct  the  journals  of  the  l^slature^  and 
declare  that  a  bill,  certified  by  it  to  have  been  passed,  was  not 
passed — a  power  that  is  nowhere  in  the  constitution  either  ex* 
pressly  or  impliedly  given  to  the  judicial  department. 

The  law-making  power  of  the  state  is  vested,  by  the  consti- 
tution, ^^^  in  the  legislature;  and  while  the  constitution  has  pre- 
scribed  the  formalities  to  be  observed  in  the  passage  of  biUa 
and  the  creation  of  statutes,  the  power  to  determine  whether 
these  formalities  have  been  complied  with  is  necessarily  vested 
in  the  legislature  itself,  since,  if  it  were  not,  it  would  be  power* 
less  to  enact  a  statute.  The  constitution  has  not  provided  that 
this  essential  power  thus  vested  in  the  legislature  shall  be  subject 
to  review  by  the  courts,  while  it  has  expressly  provided  that  no 
person  charged  with  the  exercise  of  powers  properly  belonging 
to  one  of  the  three  departments — ^the  legislative,  executive  and 
judicial — into  which  the  powers  of  the  government  are  divided, 
ahall  exercise  any  functions  appertaining  to  either  of  the  others* 
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In  Pangborn  t.  Youngs  32  N.  J.  L.  29,  the  conrtitiition  pro* 
Tided,  88  to  the  form  of  enacting  billa,  'Hhat  fhe  yeaa  and  nays 
of  the  members  voting  on  snch  final  passage  shall  be  entered  on 
fhe  jonmal,''  and  is  iherefoze  directly  in  point  here.  For  a  cita- 
tion of  nnmerons  anthorities  for  and  against  the  rule  laid  down 
in  Sherman  y.  Story,  80  CaL  266,  89  Am.  Dec  93,  see  2  Notes 
on  California  Beports,  573. 

It  18  further  contended  by  appellant  that  said  act  of  1893 
^does  not  purport  to  abolish  the  fees  and  percentages  allowed 
to  the  county  by  section  15  of  the  act  of  March  6, 1870  (Stats. 
1869-70,  p.  164),  or  the  commissions  allowed  to  the  treasurer 
for  the  disbursement  of  public  money  by  section  107  of  the  act 
of  1861:  Stats.  1861,  p.  453.'^ 

Under  the  acts  of  March  5,  1870,  and  March  1,  1874,  the 
county  offioeiB  were  authorized  to  collect  and  hold  from  the 
state  the  commissions  for  the  collection  of  the  revenue;  but  a 
later  act  (Stats.  1873-74,  p.  420)  provided  that  all  fees  or  com- 
missions allowed  to  or  received  by  these  county  officers  for 
these  services  in  collecting  the  revenues  of  the  state  shoidd  be 
paid  into  the  county  treasury  and  apportioned  to  the  salary 
fund;  so  that  while  the  counties,  and  not  the  officers,  received 
the  benefit  of  these  fees  and  commissions  (except  those  pro- 
Tided  for  in  the  Political  Code,  and  which  are  not  affected  by 
the  repealing  act),  the  moneys  thus  accruing  to  the  counties 
were  the  '%e8  and  commissions  allowed  to  or  received  by  the 
auditor,  assessor,  collector,  or  treasurer.^'  The  intention  of  the 
repealing  act,  when  considered  in  connection  with  the  prior 
statutes,  is,  therefore,  to  relieve  the  state  from  the  payment  of 
all  fees  and  commissions,  except  those  allowed  by  the  Politioal 
Code. 

^^  It  is  further  contended  by  appellant,  that  ''assuming  that 
iSbe  'abolishing  act  of  1893'  became  a  law,  it  was  repealed  by 
the  county  government  act  of  1893.'^ 

The  act  in  question  was  approved  Februaiy  23,  1893,  and 
took  effect  the  first  Monday  in  May  of  that  year.  The  county 
government  act  of  1893  was  approved  March  24,  1893.  It  is 
not  daimed  that  the  first-mentioned  act  was  expressly  repealed 
by  the  second,  nor  that  the  second  expressly  provided  for  the 
payment^  by  the  state,  of  the  fees  and  commissions  here  in  con- 
troversy, but  the  contention  is,  that  the  first  act  was  repealed 
by  implication.  We  see  no  ground  upon  which  a  repeal  by 
implication  can  be  sustained;  but  a  repeal  of  the  "i 
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aet,"  if  it  were  repealed  by  fhe  ooii]ity.goTeni]iieiit  act^  whether 
axpreedy  or  by  implication,  would  not  reyiTo  the  aets  repealed 
by  the  ^abolishing  act^';  and  if  the  county  goyemment  act  re- 
established these  fees  and  commissions,  it  must  hare  done  so 
by  express  enactment  The  case  of  San  Luis  Obispo  County  ▼. 
!Felts,  104  CaL  60,  37  Pae.  780,  cited  by  appellant,  referred 
only  to  fees  or  percentages  allowed  by  the  Political  Code^  and 
whidi  were  expressly  excepted  from  the  <qmnttion  <tf  the  jabol- 
ishing  act;  nor  does  the  case  of  Goodwin  t.  Bnddey,  54  OaL 
295,  have  any  application,  since  the  county  goyemmoit  set-  did 
not  provide  for  the  fees  and  commissions  which  appellant  liere 
seeks  to  recoy^. 

In  appellant's  brief  we  find  a  statem»t  of  the  amounts 
directed  by  the  legislature  to  be  raised  for  state  purposes  for 
five  fiscal  years  there  named,  ending  with  that  of  1897-98,  and 
of  the  amounts  actually  collected  and  paid  into  the  state  treaa- 
nry  for  the  same  years,  from  which  it  appears  that  the  amount 
collected  exceeds  the  amount  directed  to  be  raised  by  one  millioii 
two  hundred  and  forty-four  thousand  eight  hundred  and  forty* 
seven  dollars  and  fifty-four  cents  and  the  question  is  ask^ 
*T)oe8  not  this  surplus  money  belong  to  the  counties?"  Whetiier 
it  does  or  not  is  immaterial  in  this  proceeding,  as  it  was  not  in* 
eluded  in  petitioner's  demand. 

Appellant  also  refers  to  ''An  act  authorising  the  allowance, 
settlement,  and  payment  of  claims  of  counties  against  fhe 
state,"  approved  March  9,  1893:  Stats.  1893,  p.  109.  This 
statute  did  not  create  or  fix  any  fees  or  charges  against  the  state, 
but  provided  for  the  allowance  of  fees  and- commissions  whichy 
having  been  paid  into  the  state  treasury,  might  be  allowed  in 
the  next  setliement.  There  is  no  inconsistency  between  this 
act  and  the  abolishing  act  previously  passed,  since  *^^  claims 
which  had  accrued  to  the  counties  prior  to  the  repeal  were 
not  affected  by  it,  and  besides,  ^^the  abolishing  acf '  expressly 
excepted  from  its  operation  certain  fees  or  commisaoiia  therein 
named,  to  which  the  later  act  might  properly  apply. 

Bespondent  refers  to  an  act  approved  February  M,  1899 
(Stats.  1899,  p.  9),  to  prevent  the  maintenance  of  any  action 
for  the  recovery  of  the  fees  and  commissions  sudi  aa  are  hen 
in  question,  which  provides  that  ^all  such  actions  and  pro- 
ceedings heretofore  commenced  and  now  pending,  and  all  BaA 
actions  or  proceedings  that  may  hereafter  be  instituted,  shall 
be  dismissed  by  the  court  in  which  the  same  may  be  pending^ 
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vpoa  its  own  motion'';  but  tbis  act  excepts  the  fees  anjl  com- 
missions  which  were  excepted  by  the  said  ''abeMBhiii^  acf 

In  Tiew  of  the  eonclnsion  reached  as  to  the  validity  of  said 
"Ubolishing  act,'*  this  act  need  not  be  considered. 

We  think  the  conrt  below  did  not  err  in  denying  the  wrii>  and 
advise  that  the  judgment  appealed  from  be  affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  flie  judgment 
appealed  from  is  affirmed. 

Garoutte,  J.,  Henshaw,  J.,  McFarland,  J.,  Van  Dyk^  J, 

Temple,  J.,  and  Harrison,  J.,  dissented. 

Behearing  denied. 

Statatea— Evidence  of  Enactment.— It  Is  held  In  State  t.  Swan, 
7  Wyo.  leCK  76  Am.  St  Rep.  869,  51  Pae.  209,  that  a  conrt  has  an* 
thority  and  it  is  its  duty  to  examine  the  legislative  Journals  to  d^ 
termine  whether  a  statute  was  passed  by  a  majority  of  the  mem- 
bttv  elected  to  each  house  as  required  by  the  constituti<ML  For  an 
extttided  discussion  of  this  question,  see  the  note  to  Canr  y.  Colce^ 
47  Am.  St  Bep.  814-823. 

The  Bepeal  of  a  EepeallniT  Aet  Bevives  the  Aet  or  common* 
law  rule  repealed:  Baum  y.  Thorns,  150  Ind.  878,  06  Am.  St  B^pu 
SeOi  00  N.  EL  857;  note  to  Wharton  t.  State,  94  Am.  Dea  219,  220. 
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PLEADING  —  AMENDMENTS  —  LIMIT  TO  BIGHT.- AQ 
that  la  required  In  allowing  amendments  to  pleadings  is,  that  a 
wholly  different  cause  of  action,  entirely  foreign  to  the  original, 
cannot  be  introduced  thereby,  and  that  a  party  cannot  be  allowed 
to  strike  out  the  entire  substance  and  prayer  of  his  pleading,  and 
Insert  a  new  case  by  way  of  amendment. 

AOnONS-OAUSS)  OF— DBFINITION.-A  cause  of  action 
Is  Simply  a  right  to  enforce  an  "obligation,"  regardless  of  whether 
the  action  is  ez  contractu  or  ez  delicto,  or  for  compensation,  or 
damages,  or  for  restitution,  or  in  rem,  or  in  personam.  The  "cause 
ef  action"  Is  to  be  dlstingoisfaed  from  the  "remedy,"  which  is 
merely  the  means  by  which  the  "obligation"  is  effectuated,  and  it 
Is  also  to  be  distinguished  from  the  "relief"  sought 

PLEADING  —  AMENDMENT  —  CHANGE  OF  BEMEDY. 
'An  amendment  to  a  pleading,  not  changing  the  "obligation"  sought 
to  be  enforced,  and  only  calling  for  an  additional  remedyt  does 
not  change  the  "cause  of  action." 
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PLBADING  — AlfBNDMBlNT  — MOBTGAGBS.— An  ame«l> 
ment  of  a  complaint  In  an  action  upon  a  note  so  aa  to  set  up  a 
mortgago  fflven  aa  aecnrltj  for  the  note,  and  to  aeek  Ita  f orecloenn^ 
should  be  allowed.  Snch  amendment  does  not  wholly  change  the 
original  cause  of  action,  but  merely  cures  a  statutory  defect  la 
the  complain^  ahd  gives  the  plaintiff  an  additional  remedy  to  en- 
force the  obligation  of  the  notew 

PLEADINGS  —  AMENDMBNT-STATUTB  OF  LIMITA- 
TIONS.—If  an  amendment  to  a  complaint  does  not  change  the 
cause  of  action,  the  trial  to  which  the  statute  of  limitations  mns 
Is  the  filing  of  the  original  complaint. 

ACTIONS  — PLEADINGS  —  MORTGAGES  —  FORECLOS- 
URE.— In  an  action  on  a  note  secured  by  mortgage,  the  plalntlfl 
is  compelled  by  the  statute  to  set  up  the  mortgage,  unless  the  d^ 
fendant  waives  the  privilege  of  insisting  upon  the  statute. 

MORTGAGES— LIEN  OF— WHEN  NOT  BARRED  AS  TO 
MORTGAGOR.— Although  the  lien  of  a  mortgage  is  barred  lusd 
extinguished  as  to  the  grantee  of  the  mortgagor  through  the  mort- 
gagee's negligence,  the  obligation  of  the  mortgage  is  not  thereby 
extinguished  as  to  the  mortgagor,  if  the  right  of  action  is  not 
barred  as  to  him,  and  Judgment  may  be  taken  against  him  on  tbm 
principal  obligation. 

APPELLATE  PRACTICE— REFUSAL  OF  OONTINUANGHL 
If  It  appears  from  the  bill  of  exceptions  that  there  was  no  error 
In  refusing  a  continuance  to  the  defendant,  his  affidavit  cannot  Im 
resorted  to  on  appeal  to  show  otherwise. 

APPELLATE  PRACTICE— REFUSAL  OF  REP0RTB:R*8 
SERVICES.— If  the  case  is  one  in  which  a  reporter's  serricea 
could  have  been  dispensed  with  without  prejudice  or  inconvenience^ 
and  no  reporter  could  be  found,  there  is  no  error  In  refusing^  a 
motion  for  such  services. 

EVIDENCE-ASSIGNED  NOTE.— The  admission  of  an  aa- 
slgned  note  in  evidence  against  its  maker,  as  to  whom  it  is  not 
barred,  is  not  error,  although  the  assignment  thereof  Is  not  dated. 
All  objection  to  such  assignment  Is  waived  when  it  is  not  urged 
that  it  was  not  made  before  the  commencement  of  the  suit. 

NEGOTIABLE  INSTRUMENTS  —  EQUITABLE  ASSIGN- 
MENT.- If  a  note  Is  made  payable  to  the  cashier  of  a  bank,  and 
presumably  to  Its  use,  upon  his  ceasing  to  be  connected  with  the 
bank  there  is  an  equitable  assignment  of  the  note  to  the  tiank, 
and  any  subsequent  formal  assignment  must  relate  to  the  time 
of  the  equitable  assignment 

E.  GraveSi  0.  F.  Witter,  Jr.,  and  R.  IL  Bigelow,  for  the  ap> 
{reliant 

W.  H.  Spencer,  for  the  respondent 

**^  SMITH,  C.  Appeal  from  a  judgment  for  foreclosure  of 
mortgaged  premises  and  from  an  order  denying  defendanfa 
motion  for  new  triaL 

The  original  complaint  counted  on  a  promissory  note  made 
4^s  by  the  defendant  to  one  Speyer,  March  14,  1894,  payaUa 
six  months  after  date,  and  assigned  to  plaintiff.  It  was  filed  Sq^ 
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famber,  12^  1898,  {wo  days  before  the  lapse  of  four  yean  from 
file  maturity  of  the  note.  An  amended  complaint  was  filed 
September  16, 1898,  which,  in  addition  to  the  matter  alleged  in 
the  original  complaint,  counted  also  on  a  mortgage  of  eyeii 
dat^  executed  by  the  defendant  to  secure  the  note,  and  also 
made  one  W.  G.  Witter  a  party,  as  claiming  some  interest  in 
the  mortgaged  premises,  etc 

The  defendants  each  moved  to  strike  the  amended  complainf 
from  the  files,  on  ^the  ground  that  [it]  wholly  changes  the 
cause  of  action,^  and  the  motions  were  denied.  The  amended 
complaint  was  then  demurred  to  on  general  grounds,  and  on 
the  ground  that  the  action  was  barred  by  the  provisions  of 
section  337  of  the  Code  of  Civil  Procedure,  and  section  2911 
of  the  Civil  Code.  The  demurrer  of  the  new  defendant,  W.  G. 
Witter,  was  sustained  on  the  latter  ground;  that  of  the  origiual 
defendant,  overruled. 

The  answer  of  the  remaining  defendant,  besides  a  general  de« 
nial  and  the  plea  of  the  statute,  pleads  affirmatively  that  by  deed 
of  date  June  20, 1898,  he  had  conveyed  the  mortgaged  properly. 
to  W.  G.  Witter,  subject  to  the  mortgage,  and  ''that  the  plain- 
negligently  and  without  the  consent  of  [the]  defendant 
•  permitted  the  statute  of  limitations  to  run  on  said  mort- 
gage,'' etc.  On  this  plea  it  is  found  that  defendant  deeded  the 
land  to  W.  G.  Witter  as  alleged ;  and  it  appears  from  the  rul- 
ing on  demurrer  that  as  to  him  the  action  was  barred.  On  the  is* 
sues  raised  by  the  general  denial  and  the  plea  of  the  statute,  the 
findings  are  for  the  plaintiff.  Judgment  in  the  usual  form 
was  accordingly  rendered  for  the  foreclosure  of  the  mortgage 
and  for  the  docketing  of  a  deficiency  judgment. 

The  principal  questions  involved  relate:  1.  To  the  refusal 
of  the  court  to  strike  put  the  amended  complaint;  2.  To  the 
overruling  of  the  defendant's  demurrer  and  plea  of  the  statute 
of  limitations;  and  3.  To  the  sufficiency  of  defendant's  affirm* 
Ative  plea. 

1.  In  considering  the  limit  to  the  right  of  amendment,  cases 
of  amendment,  at  the  trial,  for  variance  under  sections  470  and 
471  of  the  Code  of  Civil  Procedure  are  to  be  distinguished  front 
amendments  under  sections  472  and  473.  With  reference  to 
the  former, .an  express  limit  is  established  by  the  statute;  with' 
reference  to  the  latter,  this  is  not  the  case.  It  is  with  the  latter 
'^^  dass  of  amendments  only  that  we  are  concerned  here.  Again, 
same  distinction  is  perhaps  to  be  made  between  amendments  aa 
<rf  conrBep  under  section  472,  and  amendments  allowed  by  the 


•  •  • 
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coQif  tnider  sectioii  4T8«  But,  in  fhe  absence  of  any  reBtrietiott 
or  qualification  to  the  right  of  amendment  nnder  the  former 
oection,  it  may  be  assumed  that  it  is  at  least  as  eztensiTo  ao 
tmder  the  latter.  Whether  or  not  it  is  more  eztensiyey  it  will 
be  nnnecessaiy  in  this  case  to  inquire.  The  question  wfll  bo 
xegarded)  therefore,  as  relating  generally  to  the  limit  or  extent 
to  which  the  complaint  may  be  amended  under  sections  478 
and  473  of  the  Code  of  Civil  Procedure. 

On  this  point  I  find  no  general  rule  laid  down  by  the  deeiaons 
in  this  state.  AU  that  is  said  is,  that  great  liberality  should  bo 
used  by  the  courts  in  allowing  smendments  (Bums  t.  Scoofff, 
98  Cal.  276,  23  Pac  86,  and  cases  cited) ;  and  that  the  allowance 
of  amendments  is  a  matter  within  the  discretion  of  the  courts  r 
Coubrough  r.  Adams,  70  CaL  378,  11  Pac.  634;  Lestrade  t. 
(Earth,  17  Cal.  288.  And  in  practice  the  courts  hare  been  ex- 
tremely liberal — as,  e.  g.,  in  Heilbron  v.  Heinlen,  72  CaL  376, 
where  the  complaint  was  amended  so  as  to  describe  a  different 
tract  of  land  from  that  described  in  the  original  complaint; 
or  in  Walsh  y.  McKeen,  75  Cal.  519, 17  Pac.  673,  where  the  ease 
was  changed  from  an  action  at  law  to  a  case  in  equity;  or  in 
Cox  T.  McLaughlin,  76  Cal.  60,  9  Am.  St.  Rep.  164, 18  Pac.  100, 
where  the  change  allowed  was  from  an  action  on  a  special  con* 
tract  to  an  action  on  a  quantum  meruit;  or  as  in  Castagnino  ▼• 
iBalletta,  82  Cal.  256,  23  Pac.  127,  where  the  change  was  from 
an  action  on  a  mechanic's  lien  to  an  action  on  the  special  con* 
tract,  or  in  assumpsit;  or  in  Bogart  ▼.  Crosby,  80  Cal.  195,  29 
iPac  84,  where  the  principal  debtors,  who  had  been  omitted  from 
the  original  complaint,  were  brought  in  by  amendment 

In  other  states  the  decisions  are  conflicting:  Pomeroy  on 
Code  Pleading,  sec  566.  In  one,  and  perhaps  the  most  numer* 
ous,  class  of  cases,  the  rule  is  established,  says  the  author  cited^ 
{hat  a  party  ''cannot^  under  the  form  of  an  amendment,  change 
the  nature  and  scope  of  his  action'';  or,  rather,  as  he  adds  in  the 
same  breath,  ^e  cannot  substitute  a  wholly  different  cause  of 
action.''  The  latter,  however,  is  an  essentially  different  proposi* 
tion,  and  is  the  form  in  which  the  role  is  commonly  asserted — 
as,  e.  g.,  in  Shields  v.  Barrow,  17  How.  144,  and  the  Alabama 
cases  cited  in  note  to  1  Encyclopedia  of  Pleading  and  Practice^ 
***  463.  And  it  is  obvious  that  the  unqualified  way  in  which 
the  rule  is  sometimes  stated — ^i.  e.,  that  a  new  or  different  cause 
of  action  cannot  be  introduced  by  amendment — cannot  be  ac- 
cepted. For  the  most  common  kinds  of  amendments  are  those 
in  whidi  complaints  are  amended  that  do  not  state  facts  suffi* 
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cfant  to  eoDslitnk  a  cavieof  aetioii;  and  in  llwie,  and  offcn  Ia 
ihft  €U0  of  new  paxties,  a  new  came  of  action  is  in  fact  for  tiie 
(Bnk  tinM  introdneed.  AH  that  can  be  required,  therefore  (to 
Hae  the  language  of  Mr.  Pouiero7),i8,  that  ''a  wholly  different 
CBuae  of  action^  shall  not  be  introdnoed;  c/t,  as  said  by  the  court 
in  ShJdde  y.  Barrow,  17  How.  144^  Ihat  ^a  complainant  [is  not] 
mt  liberfy  to  abandon  the  entire  case  made  by  his  bill,  and 
make  a  new  and  different  case  by  way  of  amendment/'  or  ^to 
•trike  out  the  entire  substance  and  prayer  of  his  bill,  and  insert 
m  new  case  by  way  of  amendmenf';  or,  as  expressed  by  thia 
court  in  an  early  case,  the  matter  of  the  amendment  must  not  be 
^entirely  foreign  to  the  original  complaint":  Nevada  County 
etc.  Canal  Co.  y.  Eidd,  28  CaL  681.  On  the  other  hand,  under 
atatntory  proyisions  sunilar  to  ours,  the  rule  has  been  entirely 
repudiated  by  the  court  of  appeals  of  New  York,  and  it  is  thero 
bdd  to  be  immaterial  whether  the  cause  of  action  set  out  in  the- 
amended  complaint  is  new  or  otherwise:  Brown  y.  Leigh,  1!^ 
Abb.  Pt.,  N.  S.,  193,  and  other  cases  cited;  Pomeroy  <m  Code 
Pleading,  see.  666,  pw  649,  note  1. 

The  rule  has  not  be^i  expressly  adopted  in  any  of  the  decisiona 
in  this  state  though  the  point  that  it  had  been  yiolated  has  often 
been  made,  and  oyerruled  on  special  grounds — ^as,  e.  g.,  that  tho 
amoidment  did  not  ''materially^'  change  the  cause  of  action: 
Louyall  y.  Gridley,  70  Cal.  510, 11  Pac.  777;  or  that  the  amend* 
ment  did  not  atate  an  ''essentially^  different  cause  of  action  i 
Bogart  ▼.  Crosby,  91  Cal.  281,  27  Pac  630;  or  that  the  new 
matter  was  not  ''entirely  foreign  to  the  original  complaint,''  as  in 
Keyada  County  etc.  Canal  Co.  y.  Kidd,28  CaL  681.  But  the  rule 
haa  not  been  affirmatiyely  asserted  in  any  of  the  decisions ;  and  in 
the  case  last  cited  the  court  declined  to  ccmsider  the  question 
whether  a  cause  of  action  could  be  introduced  by  amendment 
different  from  the  one  originally  alleged,  "or,  more  properly 
apeaking,  attempted  to  be  alleged.''  And  this  is  in  accordance- 
with  the  cases  cited  supra,  in  each  of  which  the  cause  of  action 
aet  up  in  the  amended  complaint  was  more  or  less  widely  differ-^ 
ent  from  the  originaL  For  tiie  purposes  of  this  case,  howeyer,. 
it  may  be  assumed  that  the  rule,  in  its  ^^  more  liberal  f orm-^ 
as  stated  in  the  cases  cited — ^has  been.tacitiy  recognized ;  and  tho 
question  to  be  omsidered  will  be  regarded  as  relating  simply  to 
its  application. 

In  applying  the  rule,  some  confusion  has  resulted  from  tho 
neglect  to  define  the  terms»  "cause  of  action''  and  "action^  to 
which,  therefor^  our  attention  must  be  first  directed. 
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The  IMet  term  is  veiy  commonly  oonf  oimded  witli  the  aniC 
{litis)  in  which  the  action  is  enforced.  Bnt  this  is  not  the  tech- 
nical meaning  of  the  term,  according  to  which  an  action  is  simply 
the  right  or  power  to  enforce  an  obligation.  ''An  action  la 
nothing  else  than  the  right  or  power  of  prosecating  in  a  judicial 
proceeding  what  is  owed  to  one*' — ^which  is  but  to  say,  an  obliga- 
tion. (Actio  nihil  alind  est  qnam  jus  perseqnendi  in  jadido 
•quod  sibi  dd>itiir.)  The  action,  therefore,  springs  from  the 
obligation,  and  hence  the  ''cause  of  action"  is  simply  the  obliga- 
tion. This  is  in  accordance  with  the  view  of  Mr.  Pom^ray, 
though  expressed  by  him  in  new  and  somewhat  awkward  terms: 
Pomeroy  on  Pleading  and  Practice,  sec.  453. 

The  obligation  thus  constituting  the  cause  of  action  maj  be 
either  ex  contractu  or  ex  delicto;  and  again,  the  latter  may  be 
either  for  compensation  or  damages,  or  for  restitution — as,  e.  g^ 
the  obligation  of  a  wrongdoer  to  restore  the  property  of  anoliier. 
For,  though  there  is  a  distinction  between  actions  brought  for 
the  recovery  of  damages  or  compensation  and  those  brought  for 
restitution — the  latter  constituting  actions  in  rem,  and  the 
former  actions  in  personam — ^yet  in  either  case  the  action  is 
to  enforce  an  obligation;  nor  can  there  be  an  action  for  any 
other  purpose:  1  Austin  on  Jurisprudence,  sec.  527. 

The  "cause  of  action"  is  therefore  to  be  distinguished,  also, 
from  the  "remedy" — ^which  is  simply  the  means  by  which,  tho 
obligation  or  the  corresponding  action  is  effectuated — and  also 
from  the  "relief"  sought:  Pomeroy  on  Pleading  and  Practice^ 
sec.  453. 

Applying  these  definitions  to  the  case  ait  bar,  it  is  clear  that 
the  cause  of  action  set  up  in  the  original  and  that  set  up  in  the 
amended  complaint  was  simply  the  obligation  sought  to  be 
enforced — ^that  is  to  say,  the  obligation  to  pay  the  money  agreed 
to  be  paid — ^and  that  the  only  change  that  took  place  was  in  the 
remedy  by  which  it  was  sought  to  enforce  the  obligation. 

^"^  This  was  flie  yiew  taken  in  Lackner  v.  Tumbull,  7  Wis. 
105  (affirmed  in  BaU  v.  McGeoch,  78  Wis.  369,  47  N.  W.  eiO), 
where  the  original  complaint  was  in  assumpsit  for  work  and 
labor,  and  the  plaintiff  was  permitted  to  set  up  in  an  amended 
complaint  a  mechanic's  lien,  the  court  saying :  "We  do  not  think 
that,  in  strictness,  the  amendment  which  was  made  in  this  case 
did  change  the  cause  of  action.  It  only  changed  the  remedy; 
*  .  .  *  but  the  'cause  of  action,'  or  in  other  words,  the  labor 
performed  and  materials  furnished  [and  it  should  be  added^ 
the  corresponding  obligation]  were  the  same;,  whether  the  plain* 


April,  1901.J  Fbost  v.  WrmB.  60 

tiff  proceeded  under  tbe  original  or  amended  eomplaini  Bj 
amending  his  complaint  he  was  enabled  to  obtain  relief  whidi 
he  wonld  not  have  been  entitled  to  nnder  tbe  original  oomplaini^ 
bat  the  'cause  of  action'  was  not  changed  by  the  amendment 
In  the  present  case,  the  cause  of  action  was  the  obligation  to 
pay  the  note,  to  which  the  mortgage  was  merely  an  incident: 
Storch  ▼.  McCain,  85  CaL  307,  24  Pac.  639.  The  original  com- 
plaint  was  defective  only  by  reason  of  failure  to  set  up  the 
mortgage,  which,  by  a  technical  statutory  rule,  was  necessary. 
The  amendment  simply  cured  this  defect,  and  the  effect  of  the 
judgment  was  simply  to  give  to  the  plaintiff  what  he  originally 
demanded,  and  some  additional  relief,  which,  though  necessary 
under  the  statute,  was  of  no  value. 

The  case,  therefore,  comes  within  the  rule.  Nor  is  this  de- 
cision in  conflict  with  Bamires  v.  Murray,  5  CaL  222,  and 
Hackett  v.  Bank  of  California,  57  Cal.  335,  dted  by  appellant's 
ooonsel.  These  cases  did  not  refer  to  amendments  under  sec* 
tion  472  or  section  473  of  the  Code  of  Civil  Procedure,  but  to 
amendments  at  the  trial  for  variance,  which  are  governed  by 
a  different  rule:  Code  Civ.  Proa,  sees.  470,  471;  Practice  Act, 
579,  71.  Nor  is  the  cause  of  action  here  changed  from  tort  to 
contract,  or  vice  versa,  as  in  those  cases. 

2.  It  follows  there  was  no  error  in  overruling  the  defend- 
ant's demurrer,  or  his  plea  of  the  statute.  Where  the  cause  of 
action  is  not  changed,  the  time  to  which  the  statute  of  limita- 
tions runs  is  the  filing  of  the  original  complaint:  Lorenzana  v. 
Camarillo,  45  CaL  125 ;  Easton  v.  O'Beilly,  63  Cal.  308 ;  Cox 
v.  McLaughlin,  76  Cal.  60,  9  Am.  St.  Hep.  164,  18  Pac.  100; 
Vanderslice  v.  Matthews,  79  Cal.  273,  21  Pac.  748;  Smith  v. 
Bellows,  77  Pa.  St.  441 ;  1  Am.  &  Eng.  Ency.  of  *»®  Law,  551, 
and  note.  The  cases  cited  by  appellant^s  counsel  are  not  in  con- 
flict with  this  view.  In  each  of  them  the  causes  of  action  in 
the  original  and  in  the  amended  complaint  were  different,  or 
assumed  to  be  different;  Anderson  v.  Mayers,  50  Cal.  525; 
Atkinson  v.  Amador  etc.  Canal  Co.,  53  Cal.  105;  Meeks  v. 
Southern  Pac.  R.  R.  Co.,  61  Cal.  149.  The  decision  in 
California  Sav.  Bank  v.  Parrish,  116  Cal.  259,  48  Pac.  73, 
refers  to  the  flling  of  a  cross-complaint  by  the  defendant. 

Nor  is  the  case  affected  by  the  provisions  of  section  2911  of 
ttie  Civil  Code.  A  lien  may  be  extinguished  by  the  extinction 
of  the  principal  debt,  but  the  contrary  does  not  follow.  Nor, 
even  were  it  extinguished,  would  that  prevent  a  judgment  on 
the  principal  obligation.    The  contrary  has  been  expressly  held: 
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Xediiiiiei'  ete.  Abul  r.  Eing,  88  Oil  440,  44t,  444,  2S  Fat. 
876;  Beattj,  C.  J.,  in  Hearn  t.  Kennedy,  86  CaL  S7, 84  Pac  608. 
•Tbe  plaintiff  wai  compelled  by  expreea  statntory  pronrions  t^ 
aet  np  the  mortgage,  bnt  it  was  for  the  defendant  to  waive  tlio 
ptivil^ge,  if  be  desired;  and  the  maxim  wonld  apply,  *T<denti 
non  fit  injuria.''  Bnt  here,  if  there  were  error  in  fcH^loaiiig  the 
mortgage — and  I  hdd  the  contrary — ^no  harm  was  done;  for 
the  defendant  had  parted  with  his  interest 

3.  In  the  afBrmative  defense  set  np  by  the  defendant  it  ia 
claimed  that  by  the  negligence  of  the  plaintiff  in  soffeiin  jf  the 
mortgage  to  be  barred  as  to  the  defendant's  grantee,  the  obli* 
gation  of  the  defendant  was  extinguished;  but  I  know  of  no 
principle  of  equity  on  which  this  daim  can  be  maintained.  A 
surety  may  sometimes  be  released  by  failure  to  pursue  the  prin* 
dpal  with  due  diligence;  but  the  converse  is  not  true.  Tlie 
case  of  Hibemia  Sar.  etc.  Soc  y.  Thornton,  109  CaL  4B7,  50 
Am.  Si  Rep.  62,  48  Pac.  447,  dted  by  appellant^  has  no  appli* 
cation.  In  that  case  the  action  was  brought  on  the  note  alone, 
and  the  decision  was  simply  an  application  of  the  rule  established 
by  other  decisions  in  tiiis  state,  that  the  mortgagee  ''is  not 
authorized  to  waive  the  security  and  to  bring  an  action  on  the 
indebtedness.''  Had  the  mortgage  been  set  up,  whether  it  had 
become  valueless  by  neglect  or  otherwise,  the  result  would  hare 
been  different:  Mechanics'  etc.  Assn.  v.  King,  83  CaL  440,  23 
Pac  376.  It  will  be  observed,  also,  that  the  principal  case,  and 
the  cases  therein  cited,  involve  simply  the  construction  of  section 
1475  and  cognate  sections  of  the  Oode  of  Civil  Procedure,  and 
hence  ^^  have  no  application  to  the  case  here,  where  the  same 
questions  are  involved. 

Other  points  made  by  the  appellant's  counsel  are :  1.  The  re- 
fusal of  the  court  to  grant  a  continuance;  8.  The  denial  of  tlia 
defendant's  motion  for  a  reporter;  3.  The  admission  of  the 
note  in  evidence,  and  the  alleged  insuflSdency  of  the  evidence 
to  show  that  the  assignment  was  made  to  the  plaintiff  bef (»e 
the  beginning  of  the  suit  With  regard  to  the  first  point,  it 
will  be  sufiicient  to  say  that>  on  the  facts  shown  by  the  bill  of 
exceptions,  there  was  no  error,  and  that  resort  cannot  be  had 
to  the  affidavit  of  the  defendant  to  show  the  contrary.  With 
regard  to  the  second,  as  the  reporter  could  not  be  found,  the 
motion  could  not  be  granted.  Whether  it  was  error  in  the 
court  to  proceed  without  the  reporter  need  not  be  determined* 
The  case  was  one  in  which  the  reporter's  service  could  very 
well  be  dispensed  with  without  inconvenience,  and  it  is  at  least 
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detr  {hat  no  harm  could  have  resulted.  As  to  the  admission 
of  the  notey  the  objection,  I  think,  was  not  su£5ciently  definite. 
The  note  was  not  barred  by  the  statute;  and  it  was  immate- 
rial whether  or  not  the  assignment  was  dated.  It  was  not 
objected  that  it  did  not  appear  that  the  assignment  was  not 
made  before  the  beginning  of  the  suit;  nor  was  the  witness 
asked  that  question.  As  to  the  evidence — ^in  the  absence  of 
any  evidence  to  the  contrary — ^it  was  sufficient  to  justify  the 
finding.  The  note  was  to  Speyer,  ^Cashier  of  Paso  Bobles 
Bank/'  and  presumably  for  its  use,  and  on  his  ceasing  to  be 
connected  with  the  bank  in  the  year  1895,  there  was  at  least 
an  equitable  assignment  to  the  equitable  owner.  Inferentiallyy 
the  formal  assignment  was  made  about  that  date,  and  at  all 
events  would  rdate  to  it. 

I  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J*,  Henshaw,  J»,  Temple,  J. 

Hearing  in  bank  denied. 


neadinga— Amendment  of.— The  only  limitation  on  tbe  power 
of  courts  to  allow  amendments  under  the  code  system  of  plead- 
lag  Is,  that  no  vested  right  shaU  be  disturbed,  and  that  the 
cause  of  action  shaU  not  be  changed  substantially:  Brown  v.  Mitch- 
^  102  N.  a  241,  U  Am.  St  Bep.  748,  9  8.  B.  702.  On  amend- 
ments  changing  the  cause  of  action,  see  the  monographic  notes 
to  Flanders  v.  Cobb,  51  Am.  St  Uep.  414-486;  Stevenson  v.  Mudgett» 
34  Am.  Dec  168^162. 

Idmltatlon  of  Aetions.— When  an  amendment  to  a  dedaratioii 
sets  up  no  new  matter  or  claim,  but  merely  restates  In  a  dlCTer^ 
ent  form  tbe  cause  of  action.  It  relates  to  the  commencement 
of  the  suit  and  the  statute  of  limitations  is  arrested  at  that 
polat  When  the  am^dment  introduces  a  new  or  different  cause 
^  action,  it  is  treated  as  a  new  suit  begun  at  the  time  when  the 
amendment  is  filed:  Chicago  etc  B.  B.  Co.  v.  Jones,  1^  lU.  861, 
41  Am.  8t  Rep«  278^  87  N.  B.  247.  8e^  also^  the  note  to  Flanders 
V.  QfMb^  fil  Aok  St  Bepu  430^  4aL 
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APPELLATB  PBACTIGB---TRAN8GRIFT--OBJ1BCIION  TO 
VBBIFIOATION  OF  ANSWER.— If  there  Is  no  motloii  to  strike 
oat  the  answer,  and  the  parties  go  to  trial  on  the  pleadings  with* 
oat  objection,  an  objection  that  the  ansirer  was  not  Tolfled  can- 
not be  made  for  the  first  time  on  appeal,  although  the  clerk's  cer> 
tificate  to  the  transcript  on  appeal  is  insnfflcient  to  show  ttiat  tlie 
answer  was  in  fact  vcaifled 

APPELLATE  PRACTICE— AIXEGATIONS  OP  FBAXTD- 
WAIVER  OF  OBJECTIONS.— If  there  is  no  special  demurrer  to 
the  answer  in  an  action,  in  the  absence  of  which  its  allegations  of 
fraud  are  sufficient,  and  the  case  is  tried  on  the  assumption  that 
thQ  issne  of  fraud  is  properly  pleaded,  an  objection  that  the  aOe- 
gations  of  fraud  were  not  properly  pleaded  is  walTed,  and  can- 
not be  urged  on  appeaL 

FRAUDULENT  CONVEYANCES  —  LIMITATIONS.  —  The 
Statute  of  limitations  does  not  begin  against  one  who  has  acquired 
a  right,  by  ylrtue  of  a  sale  under  execution  against  a  husband,  to 
set  aside  a  preyious  fraudulent  conyeyance  from  such  husband  to 
his  wife,  until  the  date  of  the  sheriff's  deed  unda  the  executioiL 

NEW  TRIAL.— NEWLY  DISCOVERED  EVIDBNGB  whlA 
Is  merely  cumulatiye,  or  designed  to  contradict  a  witness.  Is  not 
ground  for  a  new  trial. 

NEW  TRIAL.— ACCIDENT  OR  SURPRISE,  growing  out  of 
enforced  changes  of  counsel  during  the  progress  of  the  case.  Is  not 
ground  for  the  reyersal  of  an  order  denying  a  new  trial  when  It 
does  not  appear  that  there  has  been  any  miscarriage  of  Justioe 
nor  abuse  of  discretion. 

FRAUDULENT  CONVEYANCES  —  ACTION  IN  TORT. 
One  who  has  a  cause  of  action  in  tort  is  a  creditor  of  the  tort 
feasor  before  the  commencement  of  the  action  thereon,  as  well  ss 
after,  and  as  such  creditor  is,  upon  recoyerlng  judgment,  entitled 
to  ayold  a  fraudulent  transfer  antedating  the  commencement  of 
the  action. 

FRAUDULENT  CONVEYANCES  —  ACTION  IN  TORT- 
HUSBAND  AND  WIFE.— If  a  husband)  makes  a  gift  of  all  of  his 
property  to  his  wife,  pending  an  action  for  slander  against  hin^ 
with  intent  to  defeat  any  judgment  recoyered  against  him,  the 
plaintiff  may»  upon  recoyerlng  such  judgment,  assail  such  gift  ss 
fraudulent 

FRAUDULENT  CONVEYANCES— FRAUD  OF  HUSBAND 
—INNOCENCE  OF  WIFE.— If  a  husband  makes  a  fraudulent 
fflf t  of  all  of  his  property  to  his  wife,  with  intent  to  defeat  say 
fudement  recovered  in  a  pending  action  for  slander*  the  plalntHi; 
uDon  recoyerlng  such  judgment,  may  assaU  the  gift  as  frauds- 
lont  iind  the  fact  of  the  innocence  of  the  wife  from  any  partld- 
Sn  m  the  fraud,  or  that  she  did  not  know  the  coaditioii  o<  — 
husband's  business  affairs,  is  ImmaterlaL 


J.  J.  Dunne,  for  the  appellants. 
SuUiyan  &  Sullivan,  for  the  respondent 
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CHIPMA2T,  C.  Action  to  quiet  tifla  Sheehy  alone  an- 
ered,  and  is  the  eole  defoidant.  The  court  adjudged  that 
plaintiff  Maiy  D.  Chahners  and  defendant  James  Sheehy  were 
ownexBy  as  t^iants  in  common^  of  an  equal  undivided  one-half 
interest  in  and  to  the  premises  in  controyersy,  and  that  plain- 
tiff Ella  T.  Chalmers  had  no  interest  therein.  Plaintiffs 
appeal  from  the  order  denying  their  motion  for  a  new  trial  on 
a  statement  of  the  case.  It  was  admitted  at  the  trial,  and  the 
court  found,  that  plaintiff  Mary  D.  Chalmers  was  the  owner 
of  all  the  interest  claimed  by  her.  We  do  not  see,  theref  ore» 
thai  the  appeal  concerua  her.  The  real  issue  is  as  to  the  owner- 
ahip  of  the  remaining  undivided  one-half  interest  in  the  prop- 
erty. 

Sheehy  commenced  an  action  against  Chalmers  on  March  1, 
189B,  in  the  superior  court  of  the  city  and  county  of  San 
Francisco,  for  an  alleged  slander,  laying  his  damage  at  Mty 
thousand  dollars.  The*  cause  was  tried  in  May,  1894,  by  a 
jury,  and  Sheehy  had  a  verdict  against  Chalmers  for  two  ^^ 
thousand  dollars,  and  judgment  was  accordingly  entered  on 
Hay  18,  1894:.  A  transcript  of  the  judgment  docket  was  filed 
for  record.  May  21,  1894,  in  the  (^oe  of  the  county  recorder 
of  Santa  Cruz  county,  where  the  land  in  question  is  situated; 
execution  duly  issued  on  said  judgment,  and  was  received  by 
{he  sheriff  of  Santa  Cruz  county,  who  duly  levied  upon  Chal- 
mers*  interest  in  the  land  on  June  4,  1896,  resulting  in  the 
sale,  hj  the  sheriff,  to  Sheehy,  on  October  19,  1896,  of  all  the 
title  and  interest  of  Chalmers  in  and  to  the  said  premises  for 
the  amount  of  the  judgment,  costs,  and  accrued  interest. 
There  being  no  redemption,  the  sheriff  duly  executed  his  deed 
of  the  premises  to  Shediy  on  April  21,  1897.  Sheehy  claims 
title  under  this  deed.  Plaintiff  Ella  claims  title  under  deed 
of  gift  from  her  husband,  dated  October  3,  1893,  after  Sheehy 
had  commenced  his  slander  suit  against  Chalmers,  but  before 
judgment  in  that  action.  The  motion  for  a  new  trial  was 
made  on  the  grounds:  1.  Irregularity  in  the  proceedings;  2. 
Accident  and  surprise;  3.  Newly  discovered  evidence;  4.  In- 
fuflSdenqr  of  the  evidence;  6.  Errors  in  law  occurring  at  the 
triaL 

1.  Appellants  make  the  point  Ihat  Ihe  transcript  does  not 
show  that  the  answer  was  verified.  No  verification  appears  in 
Ifae  printed  copy  of  the  answer.  In  the  clerk's  certificate, 
however,  it  is  stated  that  the  transcript  was  correct,  'Srith  the 
exception  of  the  following^  to  wit,  •  •  •  •  the  affidavit  of  James 
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Sheehy,  ferifying  the  answer  in  add  action.'*  There  w«e  ne 
motion  to  atrike  out  ^e  anawer,  and  the  parties  weni  te  tiial 
<m  the  pleadings  without  objection.  Conceding  tiie  dok'a 
eertiflcate  to  be  insufficient  to  diow  that  th«  answer  waa  im  fact 
Teriiledy  it  ia  too  late  to  nige  the  objection  here  for  &e  first 
time.  It  is  also  objected  fliat  the  allegationa  of  trand  in  tiit 
answer,  impeaching  the  deed  from  CSialmars  to  his  wife;,  u§ 
not  sofficienfly  specific  lliere  was  no  demnner  to  the  uiswei^ 
in  the  absence  of  which  llie  allegationa  were  anffideat.  The 
case  waa  tried  on  the  assmnptioA  that  the  lasne  of  inmd  was 
properly  pleaded. 

2.  Appellants  also  make  the  point  that  Shediy'a  right  t0  haw 
the  transfer  to  Mrs.  Chalmers  set  aside  is  barred  by  Ihe  thrsa 
years'  statate  of  limitationa:  Code  Civ.  Proc,  aea  898,  aobd.  4 
This  contention  rests  npon  the  claim  that  the  atatate  begpoa  to 
ran  from  the  date  of  Chalmers^  deed  to  hia  wifs^  October  t, 
1893. 

^^  The  present  canse  of  action  did  not  aeeme  to  Sheehj  wni3 
he  had  obtained  the  judgment  in  the  slander  soit^  and  had  cansed 
the  premises  to  be  sold  in  execution  thereof;  and  hence  the 
statute,  aa  to  him,  did  not  begin  to  run  at  tiie  date  of  Mz^ 
Chalmers*  deed,  but  at  the  date  of  the  sheriff'a  deed  to  Shediy: 
Ilager  t.  Shindler,  29  Cal.  47;  Stewart  t.  Thompson,  32  CsL 
1360;  Gk)odnow  t.  Parker,  112  CaL  437,  44  Pac  738.  The  point 
^as  directly  decided  in  Stewart  t.  Thompson.  The  casea  axe 
reviewed  in  Ooodnow  t.  Parker,  and  Stewart  t.  Thompson  dtsd 
approvingly. 

3.  The  grounds  much  relied  on  for  reversal  are  newly  dis- 
covered evidence,  and  accident  and  surprise.  The  alibied  new- 
ly discovered  evidence  referred  to  in  the  affidavits  is  not  set  oat 
It  is  alleged  to  consist  of  statements  previously  made  by  Shedij 
and  one  Horgan  in  another  action  pending  between  Sheehy  and 
Chahners,  contradictory  of  their  testimony  in  this  aotioii,  but 
of  which  affiants  had  no  knowledge  at  the  latter  trial.  Judging 
from  what  is  stated  in  the  affidavita,  it  is  impeaching  evidoici^ 
for  it  is  stated  to  be  intended  to  contradict  testimony  given  Ij 
Horgan  and  Sheehy  in  the  present  action.  The  rule  ia,  that 
newly  discovered  evidence  which  is  merely  cumulative,  or  do> 
-signed  to  contradict  a  witness,  is  not  of  a  A;K«i>fK?ter  iq  wanant 
4k  new  trial :  Peoide  v.  Anthony,  56  CaL  397. 

Upon  the  question  of  accident  and  surprise,  the  affidavits  and 
•counter-affidavits  are  very  l^igthy,  and  embrace  the  hiatory  not 
•only  of  the  trial  of  the  present  case,  but  much  of  that  relatuoig 
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to  file  aetion  for  defamation  of  ebflancter  out  of  which  flia  do* 
ftsBBO  in  this  action  arose. 

An  examination  of  the  nnmerona  affidavits  shows  that  appel- 
lants lelied  on  the  alleged  fact  that  the  cause  was  not  fairly  or 
folly  or  properly  presented  to  the  courts  on  account  of  the  aban- 
donment of  the  case,  at  a  critical  moment,  byplaintifiPs  attorney, 
Mr.  Engene  Denprey,  who  had  defended  Chalmers  in  the  slander 
suit  and  had  prepared  the  present  cause  tcfr  triaL  It  is  set 
f orUi  in  plaintiffs^  affidavit  that  Mr.  Denpiey  was  folly  paid  for 
bis  services^  but,  because  of  other  important  engagements,  re- 
fused to  attend  to  this  present  case,  and  that  plaintiffs  were  com- 
pelled to  employ  counsel  unfamiliar  wiHi  the  law  and  the  f acts^ 
in  consequence  of  which  the  cause  was  not  tried  as  it  should  have 
been  on  plaintiffs'  behalf;  that  the  finn  of  Smith  &  Murasky 
was  retained  as  substitute  ^^  attorneys,  and  that  Mr.  Smith  of 
that  firm  attended  at  the  trial,  but  that  about  that  time  he  was 
appointed  colonel  of  the  First  Califomia  Infantry  Volunteeis, 
i^ch  made  it  necessary  for  Mr.  Murasky,  his  partner,  to  take 
up  the  case  without  any  previous  knowledge  of  it,  and  prepare 
the  brief  for  plaintiffs  after  the  cause  was  submitted  to  the 
court;  Ihat  Mr.  Murasky  was  a  candidate  for  an  office  about 
that  time,  and  was  elected,  and  he,  too,  gave  up  the  case  after 
he  had  prepared  and  submitted  his  brief,  and  the  stotement  and 
motion  had  to  be  prepared  by  his  successor,  the  present  counseL 

It  is  no  doubt  true  Ihat  enforced  changes  in  counsel  during 
the  progress  of  a  case  sometimes  are  most  unfortunate,  although 
not  always  necessarily  so.  We  think,  however,  that  the  facts 
as  shown  to  the  court  warranted  ite  conclusion  that  no  injury 
resulted  to  plaintiffs'  cause  by  a  change  of  counsel,  and  that 
plaintiffs  were  not  wholly  blameless  for  Mr.  Deuprey's  with- 
drawal from  the  case.  Mr.  Deuprey  made  affidavit  Ihat  the 
trial  was  continued  once  at  his  request,  and  that,  before  the  day 
of  trial  arrived,  he  demanded  a  fee  for  his  services,  which  was 
lefused  on  the  ground  that  he  had  been  amply  paid  in  the  slan- 
der suit,  and  ought  not  to  expect  pay  in  this  action.  He  re- 
fosed  to  take  plaintiffs'  view  of  the  matter,  but  nevertheless 
accompanied  Mr.  Smith  to  Santa  Cms  and  took  part  in  the 
trial  at  the  day  fixed.  He  deposed  that  he  imparted  to  Mr. 
Smith  fully  all  the  facts  relating  to  the  litigation  and  the  law 
involved,  as  he  understood  it>  and  that  Mr.  Smith  was  fully 
equipped  to  conduct  the  case.  A  further  continuance  became 
necessary,  and  because  his  diente  refused  him  any  compensation: 
in  this  action,  Mr.  Deuprey  drew  out  of  the  case  and  Mr.  Smith 
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eonducted  it  to  the  dose  of  the  evidence,  when  it  was  submitted 
upon  briefs  to  be  thereafter  prepared.  It  was  at  this  point  he 
became  colonel  of  the  First  California,  although  his  regiment 
vhA  not  mustered  in  for  several  months  thereafter,  during  which 
tone  it  is  shown  that  he  continued  in  active  practice.  The  first 
day  of  the  trial  was  July  17, 1897,  and  the  cause  was  then  con- 
tihued  to  September  8,  1897,  giving  Mr.  Smith  ample  time  for 
preparation.  The  testimony  was  written  out,  and  placed  in  his 
hands  September  23,  1897,  and  his  regiment  was  not  mastered 
in  until  the  following  ApriL 

In  an  affidavit  by  Matt  I.  Sullivan,  Esq.,  one  of  the  attorneys 
for  defendant,  it  is  stated  that  the  cause  was  continued  the 
cud  time,  by  agreement,  to  July  31st,  and  from  time  to 
time,  for  the  mutual  accommodation  of  counsel,  imtil  Sept4 
ber  8, 1897,  when  ''Colonel  Smith  appeared  alone  as  counsel  for 
plaintiffs,  announced  himself  as  ready  to  proceed  with  the  trial, 
made  no  suggestion  whatever  indicating  surprise  or  accident, 
made  no  motion  for  a  continuance,  but  proceeded  with  the  case 
in  a  manner  indicating  that  he  was  fully  prepared  to  represent 
bis  clients'';  that  the  cause  was  submitted  to  the  court  upon 
the  evidence,  upon  briefs  to  be  prepared  and  sent  to  the  court 
lAffiant  further  stated  that  Colonel  Smith  was  actively  engaged 
in  the  practice  of  law  in  San  Francisco  for  several  months  after 
the  submission  of  the  case,  to  affiant's  personal  knowledge. 

The  briefs  found  their  way  to  the  court  in  July,  1898,  and 
the  findings  were  filed  and  the  judgment  entered  on  August  19, 
1898.  There  is  no  satisfactory  explanation  of  Colonel  Smith's 
Ifailure  to  brief  the  case.  With  the  transcript  before  him,  and 
en  opportunity  to  consult  with  Colonel  Smith  about  the  case 
after  the  trial,  if  not  before,  it  is  not  likely  that  plaintiff's  case 
failed  to  be  well  and  fully  presented  by  Mr.  Murasky.  All  the 
matters,  of  which  the  foregoing  is  a  brief  summary,  were  sub* 
mitted  on  the  motion  to  the  trial  judge,  who  was  in  a  position 
to  determine  whether  there  had  been  any  miscarriage  of  justice. 
A  careful  examination  of  all  the  facts,  the  salient  features  of 
which  have  been  given,  fails  to  convince  us  that  there  was  any 
abuse  of  discretion  in  denying  the  motion. 

4.  The  court  found  that  the  deed  of  Chalmers  to  his  wife  ''was 
without  consideration  whatever,  and  was  made  with  intent  to 
hinder,  delay,  and  to  defraud  said  defendant  Sheehy  of  his  de^ 
mand  against  said  William  P.  Chalmers,  and  was  made  in  an« 
ticipation  of  judgment  that  might  be  rendered  against  said  Will^ 
iam  P.  Chalmers  in  said  action  of  Sheehy  v.  Chalmers"  (tha: 
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fllaiider  rait).  It  was  farther  found  that  at  tha  time  tbe  traiu^ 
f  er  was  made^  Chalmers  owned  no  property^  except  his  inteiest 
in  the  land  in  dispute,  out  of  which  execution  could  be  satia- 
fied  in  whole  or  in  part>  and  that  Chalmers  ^is  now,  and  at  the 
time  the  transfer  was  made,  and  until  said  sherifPs  sale,  was, 
without  any  property  whatever,  other  than  said''  interest,  and 
that  the  deed  to  plaintiS  Mrs.  Chalmere  ''is  void  as  against  said 
defendant  James  Sheehy." 

Appellants  insist  that  the  evidence  does  not  support  these 
findhigs.  Appellants  claim  the  law  to  be,  ''that  no  third  ^^^ 
party  can  question  the  validity  of  a  conveyance  from  the  hus* 
band  to  the  wife,  unless  he  was  a  creditor  of  the  husband  be- 
fore the  conveyance  was  made,  or  was  a  subsequent  purchaser 
without  notice'';  Ihat  the  slander  suit  had  not  been  tried  when 
Chalmers  executed  the  deed,  and  Sheehy,  therefore,  was  not  a 
creditor  within  the  statute  of  frauds.  It  is  also  contended  that 
there  was  no  evidence  of  Mrs.  Chalmers'  participation  in  or 
knowledge  of  the  fraud  of  her  husband,  if  it  be  conceded  that 
be  acted  frauduloitly,  and  therefore  the  decision  was  erroneous. 

Mr.  Freeman  says  "that  one  having  a  claim  for  a  tort  is  a 
creditor  before  the  commencement  of  an  action  thereon,  as  well 
ts  after,  and,  as  such  creditor,  is,  upon  recovering  judgment, 
entitled  to  avoid  a  fraudulent  transfer  antedating  the  com« 
mencement  of  his  action" :  Freeman  on  Execution,  4th  ed.,  sec 
(137a.  See  Bump  on  Fraudulent  Conveyances,  sees.  502,  503; 
iWaite  on  Fraudulent  Conveyances,  3d  ed.,  sec.  90 ;  8  Am.  &  Eng. 
Ency.  of  Law,  p,  750.  See,  also,  sections  3429  and  3430  of  the 
Civil  Code,  as  to  who  are  creditors  and  debtors,  and  Melvin  v. 
State,  121  CaL  16,  53  Pac.  416,  where  it  is  said  that  the  term 
"debt^"  used  in  our  statutes,  "should  be  given  its  modem  legal 
significance,  as  including  any  sort  of  obligation  to  pay  money.'' 
The  cases  are  very  numerous  where  it  is  held  that  a  cause  of 
acticm  based  upon  a  tort  is  within  the  statute  against  fraudulent 
conveyances,  and  that  a  person  having  such  a  cause  of  action  is 
1  creditor  of  the  wrongdoer  before  judgment  is  obtained.  The 
following  are  cases  where  it  was  so  held,  and  where  the  liability 
was  for  slanderous  words:  Walradt  v.  Brown,  1  Oilm.  397,  41 
'Am.  Dec  190;  Lillard  v.  McGee,  4  Bibb,  165;  Langford  v.  Fly, 
7  Humph.  585;  Shean  v.  Shay,  42  Ind.  375,  13  Am.  Bep.  866; 
Jackson  v.  Myers,  18  Johns.  425;  Boid  v.  Dean,  48  N.  J.  Eq. 
193,  21  AtL  618;  Cooke  v.  Cooke,  43  Md.  522;  Miller  v.  Day- 
ton, 47  Iowa»  812. 
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The  prinoiiile  hat  been  applied  to  otker  f onns  of  torts  m 
onaea  of  addon  ariaiikg  as  delkto^  amd  it  ia  held  fiiat  Hm  im- 
jani  party  beoomea  a  ereditor  when  the  eanae  of  actioa  acernei: 
Bangard  t.  Bloek»  81  HL  186»  25  Am.  Bep^  276;  PetzeeT.  Brotth 
erhm,  133  Ind.  692, 82  N.  B.  300;  Wdr  t.  Day,  57  loin,  84, 10 
N.  W.  804;  Schaible  t.  Aidner,  98  Mid.  70,  56  N.  W.  1105. 

Appellanti^  contention  that  participation  in  the  fraud  on  ^^ 
the  part  of  the  grantee,  Mrs.  Chalmers,  mnst  be  shown,  is  oqoat 
ly  untenable,  for  it  is  not  pretended  that  the  deed  to  her 
other  than  a  gif  t^  pure  and  eimple,  and  there  ia  evidence  to 
tain  the  finding  tiiat  Chalmers  was  then,  and  has  been  since^  nn- 
able  to  meet  his  liabilities,  and  owned  no  property  at  the  time 
of  <Nr  since  the  execution,  levy,  and  sale  to  Sheehy,  other  iliaB 
file  land  in  dispute.  The  facts  are  unlike  those  in  Gook  v. 
Cockins,  117  CaL  140,  48  Fae.  1025,  and  other  caaea  cited  Iiy 
appellants. 

It  is  immaterial  that  Mrs.  Chalmers  was  innocent  (Jndaon 
T.  Lyford,  84  CaL  505,  24  Pac  286),  or  that  she  did  not  know 
the  condition  of  her  husband's  affairs:  Threlkdl  t.  Scott  (CaL, 
Nov.,  1893),  34  Pac.  851.  When  on  the  witness-stand,  Chal- 
mers was  unable  to  state  when  he  first  informed  his  wife  that 
he  had  made  the  deed  to  her,  and  was  unable  to  say  that  he  at 
any  time  made  a  manual  dcdivery  of  it  to  her,  and  he  stated 
that  he  did  not  know  who  deposited  the  deed  for  record,  and  ha 
testified  that  he  thought  it  was  prepared  in  the  ofiBce  of  Mr. 
Deuprey,  who  was  his  attorney  in  the  slander  suit.  Aa  a  rea- 
son for  making  the  conveyance,  he  testified  that  he  was  adviaed 
by  another  physician  to  do  so,  ''to  avoid  the  unforeseen  conse* 
quencea  of  a  suit  for  damages,''  which  it  was  explained  was  like* 
ly  to  arise  in  any  physician's  surgical  practice;  but  when  on 
cross-examination  he  was  asked  if  he  had  been  personally  threat* 
ened  with  any  suit  prior  to  October  3,  1893,  on  account  of  any 
operation  performed  by  him,  or  on  account  of  any  medical  treat- 
ment of  any  patient,  he  could  give  but  one  instance,  which  was 
the  threat  of  Sheehy  to  sue  him,  and  that  was,  not  for  alleged 
malpractice,  but  for  falsely  circulating  a  defamatory  report  con- 
oeming  Sheehy. 

It  appeared  that  Shediy  had  loaned  Chalmers  money,  and 
held  his  note  for  one  thousand  and  fifty  dollars;  that,  being 
called  on  for  payment,  Chalmers  informed  Sheehy  that  he  was 
unable  to  pay  it  without  mortgaging  hia  interest  in  the  land  in 
dispute,  and  that  he  did  not  want  to  do  that  Sheehy,  how« 
over,  brought  auit  and  attached  this  land,  and  the  debt  was  afr 
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torwaid  paid.  It  is  in  evidence  thtt^  immediatdy  f oUowing  this 
foi^  which  was  brought  December  1^  1891,  Dr.  Chalmers  made 
threats  that  he  would  blast  the  reputation  of  Sheehy;  he  circu- 
lated the  story  that  he  had  treated  Sheehy  for  a  loathsome  dis- 
ease, and  on  December  3d  brought  suit  against  Sheehy  for  two 
thousand  dollars  for  medical  services,  alleged  to  have  been  ren- 
dered in  ^^^  treating  him  for  a  constitutional  disease,  and  there 
is  evidence  tending  to  show  that  this  was  by  way  of  reprisal, 
and  was  without  merit,  for  a  jury  gave  Sheehy  the  verdict,  and 
he  recovered  judgment  for  costs.  Sheehy  promptly  brought  his 
action  for  defamation  of  character,  upon  learning  of  the  re- 
ported slanderous  statements  by  Chalmers.  A  witness,  who  had 
known  Chalmers  many  years,  and  had  been  his  friend  up  to 
the  commencement  of  the  slander  suit^  testified:  ''I  had  a  con- 
versation with  Dr.  Chalmers  after  the  commencement  of  the 
slander  suit^  and  before  October  3,  1893,  in  relation  to  the 
slander  suit  •  •  •  •  He  came  to  my  office  one  night  at  8  o'clock, 
and  stayed  there  imtil  12  o'clock,  and  we  talked  over  different 
matters,  and  among  other  things  talked  over  this  slander  suit. 
....  I  told  him  he  was  very  foolish,  and  would  have  to  pay 
for  it  in  the  end — ^that  he  had  property — and  then  he  remarked, 
^e  will  never  get  a  damned  cent  of  my  propeorty.  I  will  fix 
it  so  that  he  will  never  get  a  dollar  out  of  it' '' 

Other  facts  appeared,  showing  that  the  court  was  justified 
in  bdieving  that  Chalmers'  intention  was  to  put  the  property 
where  Sheehy  oould  not  reach  it^  should  he  recover;  and  as  it 
was  all  the  property  he  had,  he  would  thus  prevent  Sheehy  from 
collecting  anything  if  he  succeeded  in  obtaining  judgment.  If 
we  oould  assume  the  law  to  be  as  claimed  by  appellants,  Chal- 
men^  deed  to  his  wife  might  have  accomplished  its  evidentiy 
fraudulent  purpose,  but  as  the  law  is  otherwise,  we  must  hold 
the  effort  to  have  been  abortive;  the  deed  was  void,  and  the 
eourt  did  not  err  in  00  finding. 

There  are  no  errors  of  law  alleged  to  have  occurred  at  the  trial 
whidi  seem  to  caU  for  special  notice. 
The  order  should  be  affirmed. 

Haynes,  C,  and  Gray,  C.^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  li 

affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Oaroutte^  J. 

Hearing  in  bank  denied. 


70  AiusioAN  State  Bspobis,  Vol.  &i.     [California, 

Tnodnloit  OoaTarKiuML— WLen  i  detendant.  In  «ii  action  Tot 
■UDder,  after  the  worOm  are  ap<Aan,  bnt  btfore  the  action  li 
brongbt,  convera  hla  land  wltboat  conslderatloa  to  defeat  anj 
judgment  that  tbe  plaintiff  may  recover,  tbe  conTeyance  la  frsnd- 
nlent:  eiiean  t.  Shay,  ffi  Ind.  37S,  18  Am.  Bep.  866.  Se«,  also, 
HelDU  T.  Oraen,  tOS  N.  a  SSI,  18  Am.  8L  Rep.  883,  U  8.  BL  4T0. 

Tntadnlaht  OoBTOTanoa.— The  atatuta  of  Umltatlona  In  an  mctjon 
to  anbject  property  to  the  payment  of  plalatUTs  Jadxment  does  oat 
tMgln  U  mn  at  the  date  of  the  coDveyiDce,  but  only  on  the  recov- 
ery of  tbe  Jiidfment:  Brown  t.  Campbell,  100  CaL  6S6,  38  Am.  St. 
Sw.  Sli  86  Pac.  438.  Bee,  further,  Weaver  t.  HaTlland,  U3  H.  I. 
B8^  40  Am.  St.  Bepb  Ol,  ST  N.  ■■  0tL 


ESTATE  OF  FAIR 
ri82  ObL  628,  00  Pac  4S8,  64  Fae.  1000.] 

TRUSTS,  WHA-i'  rOBBIDDBN.— An  ezpreaa  tn»t  t»  cod- 
Tey  real  propertr  U,  In  Callfomla.  void,  because  forbidden  by  Iti 
OlvU  Coda 

WILLS— CONSTRDGTION.— In  constrnlng  a  will,  technical 
Inform alttlea,  or  grammatical  errora,  or  words  which,  In  Iega.1  lan- 
guage, are  Inapt  to  express  the  evident  Intention  of  the  teetator, 
must  be  construed  as  though  the  proper  l^al  phraseology  bail 
been  employed;  but  there  muat  be  aome  language  to  effectuafl 
that  which  a  litigant  claima  to  have  t>een  the  Intention  of  the  testa- 

WILLS— CONSTRUCTION-INTENTION  OP  TB8TAT0B. 
In  construlDg  a  will  the  Intention  of  the  testator  must  be  found 
In  tbe  will  itsdf,  and  la  not  to  be  collected  by  conjecture  dehora 
the  win.  If  tbe  language  of  the  Inatrnment  Is  unamblgnoos  sud 
perfectly  dear,  there  Is  no  Held  for  the  plsy  of  conatmctloii.  if 
the  testator  has  clearly  expressed  one  intention,  the  court  cannot 
impute  to  him  another,  bnt  the  intention  must  clearly  appear  to 
l>e  lawfnl.  The  court  can,  In  no  Instance,  make  a  new  wlli  for 
the  testatM. 

TRUSTS-SEPARATION  OP  VOID  AND  VALID  PROVI. 
BIONB.— It  an  estate  Is  created  subject  to  several  trusts,  one  o( 
which  iB  void,  and  the  other  valid  and  legally  separable  from  tba 
other,  the  estate  vests,  nuaffected  by  the  void  trust;  but  if  the 
creation  of  the  estate  depends  upon  the  execution  of  a  void  trust, 
It  can  never  come  Into  existence. 

WILLS— CONSTRUCTION— TRUSTS.~Whether  then  to  in 
a  will  a  direct  grant  of  remainders,  or  a  mere  trust  to  convey  si 
a  future  time,  so  that  no  estate  Is  to  vest  untO  the  execution  of 
the  conveyance.  Is  to  be  determined  by  the  Intention  of  tbe  tea- 
tator  as  expressed  In  his  will. 

TRUSTS  AND  USI5S— ESTATE  VESTINO  IN  BBNDFI- 
CIARY- EXECUTION  OF  INVALID  TRUST.— Under  the  Call- 
fomla statute  of  uses  and  trusts,  no  legal  estate  vesta  In  the  bene- 
ficiary, and  under  any  view  of  such  statute  an  Invalid  tmst  ta 
convey  cannot  be  deemed  executed.    The  English  statute  of  uses 
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heiMkg  repugnant  to^  and  Inconsistent  wttb»  the  whole  system  of  con- 
T^yancii^  and  registry  in  force  in  snch  state^  Is  not  In  operation 
therein. 

TRUSTS  IN  WILLS-INVALID  DBYISB  IN  TRUST  TO 
OONVICX.--A  trust  created  by  will  in  trustees  to  transfer  and 
ooDTey  real  property  to  named  beneficiaries  is  Toid,  and  cannot 
be  construed  as  creating  an  estate  in  remainder  in  the  beneflciar 
riee  In  the  alMience  of  other  words  ia  the  will,  which,  without  the 
aid  of  the  inralld  trust,  would  devise  any  estate  to  such  benefl* 


TRUSTS  UNDER  WILLS-INVALID  TRUST  TO  CONVEY 
— BSTATES  IN  REMAINDER.— Rules  appUcable  to  Tested  ie> 
mainders,  under  yalid  devises,  do  not  apply  where  there  Is  no  such 
deTlse,  but  only  a  trust  to  ccmyey.  Testing  no  present  estate  in 
the  tieneflciaries,  who  may  be  allTe  at  the  time  contemplated  for 
the  couTeyance  under  the  trust,  and  who  can  acquire  no  right 
other  than  one  to  enforce  the  execution  of  such  conveyance. 

TRUSTS.— POWER  IN  TRUST  TO  CONVEY  is  a  trust  to 
convey,  within  the  meaning  of  the  Oalifonila  statute  of  uses  and 
trusts,  and,  not  being  within  any  category  of  Talid  trusts  enumer- 
ated in  such  statute^  is  thereby  forbidden  and  TOid. 

TRUSTS-SEPARATION  OF  VALID  AND  INVALID.— An 
InTalid  trust  to  convey  to  certain  beneficiaries  who  shall  be  liTing 
at  the  time  of  the  couTeyance,  after  the  expiration  of  a  trust  for 
the  lives  of  the  testator's  children,  carries  with  it  the  ofiierwise 
▼mild  trust  for  the  lives  of  such  children,  and  renders  the  whole 
trust  void. 

WILLS -^  SEPARATION  OP  VALID  AND  INVALID 
OI^AUSES.— If  there  are  valid  and  invalid  clauses  in  a  will,  the 
valid  ones  cannot  stand  if  the  iUTalid  ones  are  so  interwoTen 
therewith  that  they  cannot  be  eliminated  without;  Interfering  with 
and  changing  the  main  scheme  of  the  testator. 

WILLS-CONSTRUCTION.— If  the  language  of  the  proTi* 
sions  of  a  will  is  plain  and  unambiguous,  courts  are  not  permitted 
to  wrest  it  from  its  natural  import  in  order  to  saTO  it  firom  con- 
demnation. Courts  cannot  force  the  construction  of  a  sentence^ 
or  CTen  a  word,  in  order  that  a  particular  result  may  be  reached. 

WILLS-CONSTRUCTION— EXPRESSED  INTENT  CAN- 
NOT BE  CHANGED.— The  legal  effect  of  the  expressed  intent  of 
a  testator  in  his  will  cannot  be  Taried  under  the  guise  of  correo* 
tion,  because  he  misapprehended  its  legal  effect.  If  only  an  ille- 
gal mode  of  executing  the  intent  Is  expressed,  the  court  cannot 
substitute  a  legal  mode. 

TRUSTS— POWER  TO  CREATB>-VOID  TRUST  TO  CON- 
VEY.—The  power  conferred  by  statute  upon  the  creator  of  a  trust 
to  "prescribe  to  whom  the  real  property  to  which  the  trust  re* 
lates  shall  belong  in  the  event  of  the  failure  or  termination  of  the 
trust,"  and  to  "transfer  or  devise  such  property  subject  to  the  exe- 
cution of  the  trust,"  does  not  authorize  a  void  trust  to  convey 
property  to  be  transformed  into  a  valid  trust  not  otherwise  In  any 
manner  expressed. 

WILLS  —  TRUSTS  DISINHERITING  CHILDREN.— The 
law  does  not  favor  the  tying  up  of  vast  estates  by  will  for  a  long 
period  by  trusts  or  schemes  which  include  the  disinheritance  of 
the  testator's  children. 
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ft  MitcheU,  W.  M.  PieTson,  B.  Y.  Hayse,  Q.  W.  Me- 

Enemey^  V.  R.  Paterson^  Bodgers  ft  Paterson,  and  J.  L.  Bob* 
tamm,  for  the  appellanta. 

Enight  ft  H^gerty,  Oarber,  Boalt  ft  Biahop,  J.  Garber,  GL 
S.  Wheeler,  Wilson  ft  Wilson,  W.  F.  Henin,  H.  L.  Gear,  and 
Lloyd  ft  Wood,  for  the  respondenta. 


GABOUTTE,  J.    This  is  an  appeal  from  a  decree  of 
partial  distribution. 

Upon  the  former  decision  of  this  case,  Mr.  Justice  McFarlaad 
rendered  the  following  opinion,  which  is  now  adopted  as  the 
opinion  of  the  conrt  upon  the  questions  therein  discussed : 

'?t  seems  to  be  necessary,  at  the  expense  of  brevity,  to  state 
the  fifteenth  clause  of  the  will  here  in  full.  By  the  preceding 
clauses  a  large  number  of  legacies  in  money  are  given  to  various 
persons,  consisting  mainly  of  brothers  and  sisters  of  the  dece- 
dent, and  certain  of  their  childroi.  The  said  fifteenth  dause — 
and  we  put  in  italics  the  words  which  are  most  important  in 
arriving  at  a  conclusion — ^is  as  follows: 

**  'Fifteenth*  All  the  rest,  residue,  and  remainder  of  my  es- 
tate, property,  and  effects,  real,  personal,  and  mixed,  whatsoever, 
and  wheresoever  situated,  I  give,  devise,  and  bequeath  unto  my 
trustees  hereinafter  named,  and  to  the  survivors  of  them,  and 
to  their  successors  in  office,  in  inui,  for  Ae  foUomng  uses  mnd 
purposes;  that  is  to  say: 

''^o  have  and  to  hold  the  same,  in  trust,  during  the  lives 
of  my  daughters,  Theresa  A.  Oelrichs  and  Virginia  Fair,  and  of 
my  eon,  Charles  L.  Fair,  and  during  the  life  of  the  survivor  of 
them,  and  upon  the  death  of  such  survivor  to  iransfer  and  eof^ 
vey  to  the  children  or  descendants  of  my  said  daughter  ^'^^ 
Theresa  the  one-fourth  part  of  said  trust  property  and  estate, 
and  to  the  children  or  descendants  of  my  said  daughter  Vir- 
ginia the  one-fourth  part  of  said  trust  property  and  estate,  and 
tiie  remaining  one-half  of  said  trost  property  and  estate  to  trafis-^ 
for  and  convey,  in  equal  shares,  to  my  brothers  and  sisters,  and 
to  the  children  of  any  deceased  brother  or  sister  by  right  of  rep- 
resentation. (The  language  of  this  clause  is  taken  from  the 
Civil  Code  of  the  state  of  California,  section  138^,  subdivision 
8,  as  it  now  existe,  and  shall  bear  the  same  construction  as  said 
subdivision  of  said  section,  subject,  however,  to  the  provisions 
of  paragraph  'sixteenth'  of  this  will.)  In  case  either  of  my 
daughters  die,  leaving  no  children,  or  de8cendante,the  one-fourth 
^art  of  said  trust  propertf  and  estete  herein  directed  to  be 
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frantfmmd  ^nd  cwiMyMi  to  ker  cbildm  or  iSeflemSanii  Atf  ^ 
iramsfmrdd  mnd  confveydd  to  the  children  or  deflcendants  <rf  mj 
#fher  daughter,  and  if  there  be  none,  the  eame  $hdll  h$  tram^ 
f&md  amd  €Mm^^mI  to  my  brotfaere  and  sisters^  and  to  the  chil* 
dren  of  any  deceased  brother  or  sister  by  right  of  representation, 
as  aforesaid. 

^  ^  tmsty  further,  during  the  life  or  lives  of  my  said  dangh* 
iers  and  son,  and  the  soniTor  of  them,  to  hold,  manage,  and  con- 
trol the  said  trost  property  and  estate,  and  monthly  to  pay  over 
the  net  income  derived  therefrom  to  my  said  danghters  and  s<m 
in  eqnal  proportion^  and  npon  the  death  of  either  of  my  said 
daughters^  to  pay  over  the  one^third  of  said  net  income  to  which 
she,  if  living,  would  be  entitled,  to  her  childrra  or  descendants, 
if  any  there  be,  otherwise  to  my  surviving  daughter,  and  upon 
the  death,  during  the  life  of  my  said  son,  of  said  surviving 
daughter,  leaving  children  or  descendants^  then  to  her  said 
children  or  descendants,  and  if  she  leaves  no  children  or  descend- 
ants^ then  said  portion  of  said  net  income  to  become  a  part  of 
the  rest  and  residue  of  my  estate,  and  to  be  disposed  of  as  such 
under  the  provisions  of  this  will,  and  upon  tiie  death  of  my 
said  son,  to  pay  over  the  one-third  of  said  net  income  to  which 
he^  if  living,  would  be  entiUed,  to  my  said  two  daughters,  in 
eqnal  proportions,  or  to  the  survivor  of  them.' 

''One  or  two  of  the  other  clauses  of  the  will  should  be  briefly 
noticed.  By  the  seventeenth  clause  the  appellants  Angus  and 
others  are  declared  to  be  the  trustees  mentioned  in  the  fifteenth 
clause;  and  they  are  authorized  to  sell  any  of  the  trust  property, 
to  invest  and  reinvest  the  proceeds  of  sales,  to  ''^  apply  the 
proceeds  to  the  improvement  of  other  portions  of  the  property, 
to  pnrchaae  or  acquire  other  property,  to  lease  any  portion  of 
the  property,  and  to  borrow  or  lend  such  money  as  they  may 
deem  advisable,  and  to  secure  repayment  of  loan  by  mortgage 
•nd  other  liens,  to  make  compromises  and  settiements,  and  to 
handle  the  property  generally  as  they  may  see  fit  By  clause 
nineteenth,  it  is  provided  that  in  case  of  the  death,  resignation, 
etc.,  of  any  one  of  the  trustees,  the  remaining  trustees,  or  any 
two  of  them,  shall  have  authority  to  fill  the  vacancy  by  a  dec- 
laration in  writing,  'and  the  title  to  the  trust  property  and  es- 
tate shall  vest  in  such  new  trustee,  jointiy  with  the  others,  with- 
out the  necessity  of  formal  or  any  conveyance  to  such  new  trus- 
tee.' By  danae  twenty-one  the  testator  declares  as  follows:  1 
make  no  provision  for  any  children  of  my  son,  Charles  L.  Fair, 
whetbar  bora  before  or  after  this  will,  nor  any  provision  for  my 


74  Ambrican  Staxb  Bbpobts,  Vol.  84    [Califooiii, 


taid  son,  Charles  L.  Fair,  other  than  that  provided  in  tbe  ^Htf- 
ieenth**  (15)  paragraph  hereof/  It  may  ht,  perhaps,  necseeaaiy 
"to  hereafter  mention  some  of  the  other  danses  of  the  wilL 

^n  determining  whether  or  not  the  trasts  declared  in  tiie 
Hfteenth  daose  are  Talid,  the  primary  and  most  important  ocm- 
eideration  is»  that  an  express  trust  to  convey  real  property  to 
4)eneficiaries  is  not  lawful  under  the  statutes  of  this  states  but 
is  by  snch  statutes  forbidden.    The  main  contentions  of  appel- 
lants are  based  upon  the  invalidity  of  such  a  trust,  although  in 
some  of  their  arguments  they  do  contend  that  such  &  troat  is 
Tslid.    Clearly,  howev^,  such  a;  trust  is  made  by  our  code  in- 
valid.   Our  law  upon  the  subject  shows  an  intent  to  avoid  the 
intricacies,  frauds,  and  concealments  whidi  were  possible  under 
the  old  system  of  trasts  and  uses,  whereby  the  title  to  real  prop- 
erty was  allowed  to  be  in  one  person  and  the  beneficial  use  in 
another,  to  such  an  extent  that  the  confusion  following  was  in- 
tolerable; and  the  purpose  of  the  code  provisions  is  deaily  to 
confine  trasts  within  veiy  narrow  limits,  and  to  allow  them  only 
in  a  few  instances  where  they  might  be  specially  used  to  anb- 
eerve  proper  and  necessary  poriKwes.    Section  847  of  title  4  of 
the  Civil  Code  provides  as  follows :  ^ses  and  trusts  in  relatioii 
to  real  property  are  those  only  whidi  are  spedfied  in  this  titled; 
and  section  857,  in  the  same  title,  is  as  follows:  Express  trusts 
may  be  created  for  any  of  the  following  purposes.'    Then  fol- 
low four  subdivisions,  providing  the  purposes  for  which  express 
"^^  trusts  may  be  created,  and  neither  of  them  includes  a  truat 
to  convey  real  property,  except  only  as  it  may  be  an  inddent  to 
the  trust  'to  sell  real  property,  and  apply  or  dispose  of  the  pro- 
ceeds in  accordance  with  the  instrument  creating  the  trust' 
And  as  a  trust  to  convey  real  property  to  beneficiaries  was  one 
well  recognized  by  the  common  law,  it  is  quite  dear  that  thess 
provisions  of  the  code  were  intended  to  abolish,  and  do  abolish, 
such  a  trust    Therefore  the  attempted  declaration  of  trust,  in 
ihe  decedent's  will,  to  'transfer  and  convey/  so  far  as  real  prop- 
erty was  intended  to  be  affected  thereby,  was  void  (and  r«d 
property,  only,  is  involved  in  this  case)  :  Bennalack  v.  Richards, 
116  Cal.  406,  48  Pac.  622;  In  re  Walkerly,  108  CaL  656,  49 
Am.  St  Bep.  97,  and  note,  41  Pac  772. 

'^Our  provisions  about  uses  and  trasts  are  dearly  taken  from 
those  of  New  York  on  the  same  subject.  Section  857  of  our 
code  is  nearly  identical  with  section  55  of  the  Bevised  Statutes 
of  New  York,  the  main  difference  being  that  subdivision  1  of 
«aid  section  55  merely  provides  for  an  express  trust  ^to  sdl  lands 
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for  the  benefit  of  creditors'  (4  N.  Y.  Rev.  Stats.,  8th  ei.,  p. 
2437);  and  it  was  held  in  New  York,  both  before  and  after  the 
adoption  of  our  oodes^  that  there  could  be  no  express  trusts  as 
to  land,  except  those  eniunerated  in  said  section  65.  In  Haw- 
ley  T.  James,  16  Wend.  148,  Judge  Bronson  says:  'But  there 
«in  no  longer  be  any  express  trusts^  except  such  as  are  enumera- 
ted and  defined  by  the  statute,  and  these  are  all  enumerated  in 
the  fifty-fifth  section/  In  Oilman  v.  Seddington,  24  N.  Y,  15, 
the  court  say:  'Trusts  to  conyey  land  to  a  beneficiary  are  not 
enumerated  in  the  statutes  of  uses  and  trusts';  and  in  Hotchkisa 
T.  Elting,  36  Barb.  44^  the  court  say:  The  trust  therein  men- 
tioned is  simply  to  convey  the  pr^nises^  subject  to  the  resenra- 
ti<m,  to  such  person  or  persons  as  the  wife  of  the  plaintiff  should 
by  writing  appoint  This  is  not  one  of  the  trusts  authorized 
by  law,  and  is  therefore  absolutely  Yoid.'  The  foregoing  are 
m&KHj  a  few  of  many  other  New  York  cases  to  the  same  point: 
Townshend  ▼.  Frommer,  125  N.  Y.  458,  459,  26  N.  B.  805; 
Yates  y.  Yates,  9  Barb.  340;  Campbell  y.  Low,  9  Barb.  590,  591 ; 
Voorhees  y.  Presbyterian  Church,  17  Barb.  105;  Cooke  y.  Piatt, 
98  N.  Y.  37,  38;  Hageriy  y.  Hagerty,  9  Hun,  176.  The  Newi 
York  statutes  contain  proyisions  for  'powers  in  trusf  which  are 
not  created  by  our  code,  and  which  will  be  noticed  hereafter. 

^^^  '^ut  counsel  for  appellants  contend  that  although  the 
trust  to  conyey  be  held  yoid,  still  the  will,  upon  yarious  sug- 
gested theories,  ought  to  be  construed  as  deyising  estates  in  i^ 
mainder  to  the  persons  of  the  designated  classes.  In  one  phase 
of  the  arguments^,  the  words  'to  transfer  and  conyey'  seem  to 
be  treated,  substantially,  as  we  might  treat  surplusage  in  a 
pleading,  or  a  coyenant  for  further  assurance  in  a  deed;  but  this 
yiew  is  entirely  inadmissible,  for  the  words  do  not  precede  or 
foUoWf  and  are  not  merely  additional  or  supplemental  to,  any 
other  words  which,  by  themselyes,  and  without  the  aid  of  the 
words  'to  conyey,'  would  deyise  any  estate  whateyer  to  the  as- 
serted remaindermen.  The  case  would  haye  been  different  if 
there  had  been  an  independent  deyise  followed  by  a  direction  to 
the  trustees  to  conyey  to  the  deyisees;  in  that  case  the  words 
of  deyise  would  haye  created  an  estate,  and  the  conyeyance 
would  hayo  been  xmnecessary,  except,  perhaps,  as  conyenient  and 
additional  eyidence  of  title.  It  is  true,  as  counsel  say,  that 
courts  are  liberal  and  indulgent  in  the  construction  of  wills. 
This  has  been  so  from  an  early  period  in  the  history  of  the  com* 
mon  law,  when  it  was  held  that,  in  a  will,  the  word  'heirs'  was 
not  necessary  to  create  a  fee  where  there  were  other  words  m 
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the  instrument  showing  an  intent  to  do  so^  although  at  tbst 
tune  heirs'  was  absolutely  neoessary,  in  a  deed,  to  create  a  fee^ 
no  matter  what  other  laxiguage  was  used.  Tedmical  infoniuil- 
ities^  or  grammatical  errors,  or  words  which,  in  l^al  language, 
are  inapt  to  express  the  evident  Intention  of  the  testator,  will 
be  construed  as  though  the  proper  legal  phraseology  had  been 
employed ;  but  there  must  be  some  language  used  to  effectuate 
that  which  a  litigant  claims  to  have  been  the  intention  of  the 
testator.  Counsel  speak  of  the  rights  of  the  'devisees,'  and  say 
that  no  conveyance  was  necessary,  because,  'under  the  devise,' 
the  'devisees'  took  a  vested,  although  defeasible,  remainder  in 
fee,  and  that  although  the  trustees  took  the  whole  legal  estate, 
etiU  the  direction  to  convey  does  not  render  the  'devise*  void; 
but  all  this  assumes  that,  apart  from  the  trust  to  convey,  there 
is,  in  the  will,  a  devise  in  remainder,  which  is  not  the  fact  Of 
course,  the  precise,  technical  word  'devise'  is  not  necessary;  any 
other  word  or  language  expressive  of  the  same  action  or  design 
would  be  sufficient;  but  in  this  will  there  is  no  such  language. 
There  is  no  language  whatever  upon  the  subject,  other  than  the 
"^  direction  to  transfer  and  convey;  and  to  eliminate  these 
words  would  be  to  leave  the  estate,  after  the  death  of  all  the  de> 
cedent's  children,  entirely  undisposed  of. 

^'Appellants  indulge  in  frequent  invocations  of  the  rule  that 
the  intention  of  the  testator  must  prevail;  and  they  seek  here 
to  apply  the  rule  to  the  point  that  this  will  should  be  construed 
as  if  it  directly  devised  estates  in  remainder  to  the  classes 
named,  so  that  the  persons  of  those  classes  living  at  the  deaOi 
of  the  testator  would  take  vested  remainders,  subject  to  open 
and  let  in  after-bom  children  of  the  classes.  But  the  rule  in* 
dudes  the  propositions  that  the  intention  must  be  found  in  the 
will  itself;  that  where  the  language  of  the  instrument  is  nnam- 
biguous  and  perfectly  dear,  there  is  no  field  for  the  play  of  con- 
etruction;  that  where  the  testator  has  clearly  expressed  one  in* 
tention,  tiie  court  cannot  impute  to  him  another;  that  the  in* 
tention  which  clearly  appears  must  be  lawful;  and  that  a  court 
can,  in  no  instance,  make  for  the  testator  a  new  wilL  Now,  in 
the  case  at  bar  it  is  perfectly  clear,  beyond  even  a  reasonable 
doubt,  that  the  testator  did  not  intend  to  devise  estates  in  re* 
mainder  to  persons  of  the  named  dasses,  but  intended  to  devise 
the  whole  fee  to  his  trustees,  upon  trusts  to  convey,  after  &e 
expiration  of  a  probably  very  long  period  of  time,  to  those  per* 
eons,  so  that  the  latter  would  receive  new  estates  created  by  the 
conveyances.    There  is  no  room  here  for  any  construction  based 
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vfon.  an  apparent  or  piesumed  unakillfufafiflB^  ignoraxioe,  or  nef- 
ligffnoe  of  tfae  testator;  the  will  is  in  apt  legal  phraseology^  and 
Us  intentions  are  dearly  and  accorately  expressed.  Not  onlj 
aie  the  w<ads  'to  transfer  and  oonyey'  ased  without  any  other 
language  indicating  in  any  way  an  intent  to  devise  estates  to 
penona  of  the  classes  named^  but  those  words  are  nsed  over  and 
OTer  again — ^thns  showings  ex  indnstria,  what  his  fixed  purpose 
waa.  In  order  to  carry  out  his  scheme  he  had  to  provide  that 
his  trustees^  nnder  certain  circumstances^  should  convey  por- 
tions of  the  estate  to  persons  of  certain  named  classes^  and  that 
upon  the  happening  of  certain  events  the  same  portions  should 
be  conveyed  to  other  persons  of  other  named  classes^  so  that^ 
to  meet  these  various  contingencies,  the  directions  to  his  tms* 
tees  had  to  be  frequently  repeated;  but  in  no  instance  did  he 
fail  to  use  the  words  ^ansf er  and  convey/  Not  even  by  a  slip 
of  the  pen  was  he  betrayed  into  using  any  language  that  might 
be  construed  into  a  direct  devise — as,  for  instance,  that  the  prop- 
erty should  'go  to/  or  ^^  'belong  to/  or  'vest  in'  the  classes  of 
penona  enumerated.  Moreover,  when  we  come  to  the  provision 
fnr  the  appointment  of  a  new  tmstee,  if  necessary,  we  find  that 
there  he  expressly  provides  that  the  title  to  the  trust  property 
'shall  vesf  in  the  new  trustee  without  the  necessity  of  any  con- 
veyance from  the  other  trustees — thus  showing  how  material,  in 
the  mind  of  the  testator,  were  the  former  provisions  that  the 
tmsteea  ehould  convey. 

'The  principle  that  the  intention  which  a  testator  has  clearly 
expressed  in  his  will  must  be  followed,  and  that — applying  the 
principle  to  the  case  at  bar — ^tbe  will  cannot  be  construed  as 
intending  a  direct  devise  where  the  clearly  expressed  intention 
is  otherwise,  and  that  there  cannot  be  a  devise  without  operative 
words  sufifkient  to  create  it,  is  aptly  illustrated  in  Estate  of 
Young;  123  Cal.  337,  66  Pac  1011.  That  case  goes  even  fur- 
ther in  applying  this  principle  than  it  is  necessary  to  go  in  the 
caee  at  bar,  for  there  the  will  showed  on  its  face  that  the  tes- 
tatrix waa  unlearned  and  unskillful  as  a  conveyancer,  while  here 
the  express  design  was  clearly  stated  in  legal  language  and  per- 
sistently adhered  to.  In  the  Young  case  the  words  in  the  will 
to  be  conslxued  were,  To  C.  A.  Young,  my  husband,  my  bank 
book  shall  be  handed  to  him  with  gold  watch  and  chain,  also 
two  deeds.  After  my  husband  deatt  the  two  deeds  shall  go  to 
Kataiina  liuhr';  and  it  was  contended  that  the  will  should  be 
construed  aa  devising  an  estate  in  the  land  described  in  the  deeds 
to  the  husband  for  life,  and  remainder  in  fee  to  Eatarina  Muhr; 
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bnt  flie  eoort  held  fhat  the  express  intent  was,  merely,  that  the 
deeds  ehonld  be  ddiTered,  which  amoonted  to  nothing,   and 
that  thoe  were  no  operative  words  in  the  will  which  oonstitnted 
a  deyise  of  the  land!    Mr.  Justice  Hooshaw,  in  deliTerin^  the 
opinion  of  the  conrt^   said,   among  other  things,  as   follows: 
fThere  was  no  ddivery  of  these  deeds  during  the  testatriz'a  life- 
time.   What  validity  they  possessed  then  came  from  the  will, 
and  therefore,  if,  by  the  act  of  the  testatrix,  title  to  these  landa 
passed,  we  most  find  in  the  will  both  an  intent  to  deyiae  them 
and  operative  words  to  effect  the  intenf;  and   again,  7h»o 
must,  in  the  wiU  itself,  be  found  a  dear  intent  to  devise  fhem,. 
and  operative  words  sufficient  to  create  a  devise';  and  then  the 
language  of  Buller,  J.,  in  the  case  of  Dacre  v.  Dacre,  1  Bos.  ft 
P.  251,  is  quoted  with  approval^  as  follows:  ?  agree  that  tho 
testator  may  express  his  intentions  by  what  words  he  pleases,  and 
the  court  is  so  to  *^  expound  his  expressions  that  every  word 
may  stand,  if  possible.    The  court  is  to  pronoimce  according  to 
the  apparent  intent  of  the  testator,  but  that  intent  must  be  f  oimd 
in  the  words  of  the  will,  and  is  not  to  be  collected  by  conjecture 
dehors  the  will,  or  as  my  lord  chief  justice  expressed  hinuself  in 
a  late  case,  as  the  question  has  not  been  asked  of  the  testator, 
it  is  but  conjecture  what  would  have  been  his  answer.'    In  Haw- 
ley  V.  Jame3,  16  Wend.  143,  Judge  Bronson  stated  the  rule  a^ 
follows:  Iche  rule  that  the  intent  of  the  testator  is  to  govern 
in  the  construction  of  wills  has  no  necessary  connection  with 
the  inquiry  whether  the  devise  or  bequest  is  consistent  with  the 
rules  of  law.    When  we  have  ascertained  what  particular  dis- 
position the  testator  intended  to  make  of  his  estate,  then,  and 
not  before,  the  question  arises  whether  the  will  is  valid.    If  the 
disposition  actually  made  is  not  inconsistent  with  the  rulee  of 
law,  the  will  is  good,  and  must  be  carried  into  effect,  whatever 
the  testator  may  have  thought  about  the  legality  of  the  act; 
and  on  the  other  hand,  if  the  disposition  actually  made  is  con- 
trary to  law,  whether  it  happened  through  design  or  the  want 
of  accurate  information,  the  will  is  worthless,  and  we  have  no 
choice  but  to  declare  it  void.'    The  case  at  bar  is  clearly  within 
these  declared  principles;  for  here  the  intent  was  dear,  that  the 
whole  estate  was  to  go  to  the  trustees,  to  be  by  them  conveyed^ 
and  there  are  no  operative  words  to  create  an  estate  in  remain- 
der.   Of  course,  if  an  estate  be  oreated  subject  to  several  trusts^ 
one  of  which  is  void,  and  the  latter  is  legally  separable  from  the 
others,  the  estate  vests,  unaffected  by  the  void  trust;  bat  if 
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llie  creation  of  the  estate  depends  upon  the  execution  of  a  void  • 
Irusty  then  it  can  never  come  into  existence. 

'^Counsel  for  both  parties^  in  discussing  the  point  aboYe  no- 
tioed^  as  well  as  other  points  in  the  case^  have  commented  large- , 
Ij  on  a  line  of  New  York  cases,  of  which  Townshend  y.  From* 
ner,  125  N,  T.  446,  26  N.  E.  805,  Mead  ▼.  Mitchell,  17  N- 
Y.  210,  72  Am.  Dec  455,  Bruner  y.  Meigs,  64  N.  Y.  506,  and 
Hoore  t.  Appleby,  36  Hun,  386,  are  instances.  In  the  opinions- 
in  some  of  these  cases,  there  is  followed,  to  some  extent^  the  exam- 
ples of  former  writers  on  uses,  trusts,  powers,  and  estate,  who 
iwere  wont  to  indulge  Yery  fully  in  abstruse  learning,  and  to  use 
language  of  rather  an  indefinite  and  ambiguous  character,  some* 
what  after  '^^^  the  methods  of  the  metaphysicians;  but,  while 
fbere  is  some  apparent  inconsistency  in  these  cases,  they  will 
all,  upon  close  examination,  be  found  to  establish  the  proposi* 
tion,  that  whether  there  is,  in  a  will,  a  direct  grant  of  re» 
mainders,  or  a  mere  trust  to  conyey  at  a  future  time,  so  thai 
no  estate  is  to  Yest  until  the  execution  of  the  conyeyance,  is  to 
be  determined  by  the  intention  of  the  testator  expressed  in  his 
wilL  The  case  of  Townshend  y.  Frommer,  125  N.  Y.  446,  26 
N.  E.  805,  is  almost  exactly  like  the  case  at  bar,  and  it  is  prop- 
er to  briefly  state  here  the  facts  of  that  case  and  the  conclusion 
of  the  court.  In  that  case  Mrs.  Curtis,  being  the  owner  of 
lands  subject  to  a  mortgage,  conyeyed  the  same  to  a  trustee,  in 
trust,  to  pay  oyer  the  yearly  income  to  herself  during  her  life« 
and  upon  Qie  further  trust  that  her  trustee  shall  'conyey  said 
lands,  and  eyery  part  of  them,  in  fee  simple,'  to  her  children 
%Ying  at  her  decease,  and  the  suryiying  children  of  such  of 
them  as  may  then  be  dead.'  The  mortgage  was  afterward  f ore-^ 
dosed,  but  certain  children  of  Mrs.  Curtis  then  liying  were  not. 
joined  as  parties  to  the  foreclosure  suit.  The  plaintiff  claimed 
nnder  a  conyeyance  from  the  children,  and  the  defendants  un-^ 
der  the  foreclosure  suit,  and  the  question  was,  whether  or  not 
the  children  who  conyeyed  to  plaintiff  had  estates  in  the  prop* 
erty  which  made  them  necessary  parties  to  the  foreclosure  suit. 
The  court  held  that  the  trust  to  conyey,  although  inyalid  aa. 
one  not  permitted  by  the  statute,  yet,  under  another  proyisionc 
of  the  statutes  of  New  York,  might  be  held  yalid  as  a  power  in. 
trust;  but  that  it  'conferred  no  interest  in  the  estate,  during  tho: 
grantor's  life,  upon  any  further  class  of  intended  beneficiaries;, 
and  so  that  they  were  not  necessary  parties  to  the  foreclosuro 
foit;  that  the  extinguishment  of  the  estate  in  the  grantor  and. 
trustee  by  the  foreclosure  sale  destroyed  it  as  to  the  beneficiariea 
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of  fhe  power,  ud  therefore  plaintiff  acquired  no  inteiat  us* 
der  his  deed.'  And  eo  in  that  oaae  it  waa  held»  aa  we  hold  in 
the  caae  at  htir,  that  no  estate  in  the  land  rested  in  the  peneos 
<rf  the  ennmen^  daases,  because  that  waa  not  the  intentioa  ol 
the  testator  aa  expressed  in  the  will;  and  the  intention  of  flis 
testator  in  the  case  at  bar  waa  much  more  prononnced  and  posi* 
tive  than  in  the  caae  of  Townshend  t.  Frommesr,  126  H.  T. 
446,  26  N.  E.  805. 

^t  is  contended  by  appellants,  that  eten  thoagh  the  troat  te 
eonyey  be  void  under  our  statute  yet  it  should  be  considered 
merely  as  a  use,  executed  by  the  English  statute  of  naea  (27 
Henry  YIII,  e.  10).  There  is  in  the  briefs  a  great  deal  of  ■^ 
discussion  of  the  question  whether  certain  old  English  etatutes^ 
including  the  statute  of  uses,  are  parts  of  the  law  of  this  state; 
but  for  the  purposes  of  this  case  we  do  not  deem  it  neoessaxy 
to  follow  that  discussion  to  any  great  extait,  or  to  definitely  de* 
termine  the  question.  The  only  declaration  in  our  law  upon  the 
subject  is  contained  in  section  4468  of  the  Political  Code,  which 
la  as  follows :  The  common  law  of  England,  so  far  as  it  ia  nek 
repugnant  to  or  inconsistent  with  the  constitution  of  the  United 
States,  or  the  constitution  or  laws  of  this  state,  is  the  rule  of 
decision  in  all  the  courts  of  this  state.'  This  declaration  in* 
dudes  only  the  'common  law  of  England,'  and  makes  no  refer* 
ence  whatever  to  any  English  statutes^  either  ancient  or  modem. 
Of  course,  strictly  speaking,  the  very  essence  of  the  common  law 
is,  that  it  is  not  statutory  law;  it  is  the  1^  non  scripta,  aa  dis- 
tinguished from  the  lex  scripta,  which  is  made  by  acts  of  pariia- 
ment  The  original  English  colonies,  which  afterward  beosme 
states  of  the  American  Union,  were  goyemed,  before  tbe  Amei^ 
ican  Bevolution,  by  fhe  laws  of  England,  both  common  and  stat- 
utory, so  far  as  they  were  applicable  to  their  conditions;  and 
after  the  separation,  generally  by  constitutional  and  statutoiy 
declarations,  and  in  a  few  instances  by  judicial  construction,  the 
acts  of  parliament  which  had  been  passed  before  certain  named 
periods  became  the  common  law  of  those  original  states;  and  in 
other  states  which  were  afterward  carved  out  of  the  original 
states,  certain  old  English  statutes,  generally  by  express  con- 
stitational  or  statutory  declarations,  were  considered  part  of  the 
common  law  of  those  states.  In  Norris  t.  Harris,  15  CaL  253^ 
it  was  intimated  that  in  American  states,  erected  oyer  territmj 
which  was  derived  from  countries  other  than  England,  and 
where  neither  the  common  nor  the  statutoiy  law  of  Wngland 
«yer  formerly  prevailed,  there  is  no  presumption  that  the  comf* 
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mom  law  iiself  exists^  except  as  expressly  declared  by  the  con- 
stitationa  and  statutes  of  such  states.  It  was  so  expressly  held 
in  Herr  t.  Johnson^  11  Colo.  393^  18  Pac.  342^  and  the  current 
of  authority  seems  to  be  that  way^  although  in  Nevada  (Hamil- 
ton T.  Kneeland^  1  Nev.  40 ;  Ex  parte  Blanchard,  9  Ney.  101 ; 
Evans  y.  Cook,  11  Nev.  69)  it  was  held  otherwise.  On  this 
question,  see  Matter  of  Lampher^  61  Mich.  108^  27  N.  W.  882 ; 
Commonwealth  t.  Knowlton^  2  Mass.  534;  Sackett  y.  Sackett,  8 
Pick.  309;  Bogardus  y.  Trinity  Church,  4  Paige,  198;  Henry 
y.  Bank  of  Salina,  5  HiU,  532 ;  Levy  y.  McCartee,  6  Pet  110. 

•**  ''In  4  Kent's  Commentaries,  299  (an  authority  frequently 
dted),  it  is  merely  said  that  'the  English  doctrine  of  uses  and 
trusts,  under  the  statute  of  27  Heniy  VIII,  and  the  conyeyances 
founded  thereon,  have  been  very  generally  introduced  into  the 
jurisprudence  of  this  country,^  which  is,  of  course,  true;  but 
that  only  means  that  they  have  been  introduced  in  quite  a  large 
number  of  the  states  by  the  methods  and  under  the  circum- 
stances above  noticed.  The  only  case  in  this  state  to  which  our 
attention  haa  been  called^  in  which  the  question  was  ever  raised, 
is  Chandler  v.  Chandler,  55  CaL  267,  in  which  it  was  passed  as 
unnecessary  to  be  decided.  We  have  noticed  the  question  thus 
briefly,  and  a  few  of  the  authorities  bearing  on  it,  because  it  is 
an  interesting  question;  and  as  it  is  not  necessary  to  pass  upon 
the  question  definitely  here,  we  do  not  do  so,  so  as  not  to  em- 
barrass the  decisions  of  future  cases,  where  it  might  be  of  great 
importance.  The  meaning  of  the  phrase,  that  the  statute  of  uses 
'executes'  a  use  or  trust  is,  simply,  in  substance,  that,  imder  that 
statute,  if  A  grants  or  devises  lands  to  B  for  the  use  ot,  or  in 
trost  for,  C,  C  immediately  takes  the  legal  title  as  well  as  the 
beneficial  use,  and  B  takes  nothing :  2  Perry  on  Trusts,  par.  298. 
Now,  whatever  may  be  considered  as  constituting  the  common 
law  as  adopted  by  section  4468  of  the  Political  Code,  still  it 
prevails  only  'so  far  as  it  is  not  repugnant  to  or  inconsistent 
•with  •  •  •  •  the  constitution  or  laws  of  this  state';  and  section 
4  of  the  same  code  provides  as  follows:  The  rule  of  the  common 
law,  that  statutes  in  derogation  thereof  are  to  be  strictly  con- 
strued, haa  no  application  to  this  code.  The  code  establishes 
the  law  of  this  state  respecting  the  subjects  to  which  it  relates.' 
Title  4  of  part  2  of  the  Civil  Code  'establishes  the  law  of  this 
state  respecting'  uses  and  trusts,  and  there  is  no  provision  in  it 
similar  to  that  of  the  English  statute  of  uses,  which  vests  the 
legal  title  in  the  cestui  que  trust  There  was  at  one  time  what 
was  then  section  848  included  in  said  title  ^  which  reads  as 

Ail  St.  B^,  Vol.  UCXXIV-^ 
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follows:  'Every  person  who,  by  virtae  of  any  transfer  or  devis^ 
is  entitled  to  the  actual  possession  of  real  property,  and  the 
receipts  of  the  rents  and  profits  thereof,  is  to  be  deemed  to  have 
a  legal  estate  therein,  of  the  same  quality  and  duration,  and 
subject  to  the  same  conditions,  as  is  the  beneficial  interesf; 
but  that  section  was  expressly  repealed  on  March  20,  1874>  as 
well  as  the  sections  following  it,  which  were  designated  as  849, 
850,  and  851,  and  referred  to  the  same  subject  '^  Moreover, 
section  863  in  the  said  title  is  as  follows :  'Except  as  hereinafter 
otherwise  provided,  every  express  trust  in  real  property,  valid 
as  such  in  its  creation,  vests  the  whole  estate  in  the  trustees, 
subject  only  to  the  execution  of  the  trust.  The  benefidaiies 
take  no  estate  or  interest  in  the  property,  but  may  enforce  the 
performance  of  the  trust'  It  is  clear,  therefore,  that,  under 
our  statute  of  uses,  no  legal  estate  vests  in  the  beneficiary.  In- 
deed, the  English  statute  of  uses  is  repugnant  to  our  whole  sys- 
tem of  conveyances,  which  is  simply  in  form,  and  inconsistent 
with  the  purposes  of  our  system  of  registry:  Gorham  v.  Daniels, 
23  Vt  609.  Moreover,  the  judicial  decisions  in  this  state  have 
not,  to  our  knowledge,  applied  here  the  English  statutes  of 
uses — at  least,  we  have  not  been  referred  to  any  decisions  here 
which  have  done  so;  on  the  contrary,  the  decisions  here  havt 
always  gone  upon  the  theory  that  the  only  remedy  of  the  holder 
of  a  use  or  an  equitable  right  in  the  trust  was  a  decree  in  equity 
for  a  conveyance:  Estrada  v.  Murphy,  19  Gal.  249;  Emeric  ▼. 
Penniman,  26  Gal.  119;  O'Connell  v.  Dougherty,  32  CaL  458; 
Greer  v.  Blanchar,  40  Gal.  197. 

"In  Greer  v.  Blanchar,  40  Gal.  197,  the  court  say:  The  prop- 
erty in  controversy  is  alleged  to  have  been  conveyed  in  the  year 
1853,  to  a  trustee,  "in  trust,  for  the  use  and  benefit  of  Harriet 
M.  Risley  and  S.  Bisley.''  By  means  of  that  conveyance  the 
equitable  estate  in  the  premises  was  vested  in  the  Rideys  as 
joint  tenants' ;  and  this  is  merely  a  declaration  of  the  principle 
which* runs  through  all  our  decisions:  that  in  such  a  case  the. 
equitable  estate,  only,  vests  in  the  beneficiary;  while  under  the 
English  statute  of  uses,  in  such  a  case,  the  legal  title  would 
have  so  vested.  Again,  the  statute  of  uses  executed  only  those 
trusts  which  were  passive — that  is,  where  there  was  nothing 
for  the  trustee  to  do,  as  where  there  was  a  conveyance  to  him,, 
in  terms,  for  the  use  of  another,  or  where  he  stood  seised  to 
the  use  of  another,  or  where  he  was  to  permit  or  suffer  some- 
thing— but  it  did  not  execute  a  special  or  active  trust  where 
there  was  some  duty  to  be  performed  by  the  trustee;  and  a. 
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trust  to  conyey  was  an  active  trust,  and  therefore  not  executed. 
In  1  Perry  on  Trusts^  section  309,  the  principle  is  correctly  stated 
as  follows:  ^Therefore,  if  any  agency,  duty,  or  power  be  im- 
posed on  the  trustee,  as  by  a  limitation  to  a  trustee  and  his 
heirs  to  pay  the  rents,  or  to  convey  the  estate,  .  •  •  .  in  all  these 
cases,  and  in  other  like  cases,  the  operation  of  the  statute  is 
^^  excluded,  and  the  trusts  or  uses  remain  mere  equitable 
estates.'  In  1  Lewin  on  Trusts,  210,  the  rule  is  also  laid  down 
as  follows:  'Special  trusts  are  not  within  the  purview  of  the  act 
of  Henry  VIII ;  and,  therefore,  if  any  agency  be  imposed  on  a 
trustee,  as  by  limitation  to  A  and  his  heirs,  npon  trust  to  pay 
rents  or  to  convey  the  estate,  •  •  •  •  in  all  these  cases,  as  the 
trust  is  of  a  special  character,  the  operation  of  the  statute  of 
uses  is  effectually  excluded*'  Moreover,  under  the  English  stat- 
ute of  uses  only  a  valid  nse  or  trust  conld  be  executed;  and,  as 
we  have  seen,  in  this  state  a  trust  to  convey  is  invalid.  There- 
fore, under  any  view  of  the  law,  the  trust  in  the  case  at  bar  was 
not  executed* 

''The  contention,  that  although  the  trust  to  convey  be  void, 
it  may  be  held  good  as  a  'power  in  trust  to  convey,'  cannot  be 
maintained.  The  New  York  statutes,  which  are  very  similar 
to  oursy  in  enumerating  those  trusts  as  to  real  property  which 
alone  are  valid,  expressly  provide  for  a  power  in  trust  to  con- 
vey; but  there  is  no  such  provision  in  our  statutes,  although 
we  had  such  a  one  for  a  short  time.  It  was  section  860,  in  the 
eame  title  4  of  the  Civil  Code,  which  declares  what  trusts  are 
and  what  are  not  valid,  and  was  as  follows:  'Where  an  express 
provision  as  to  real  property  is  created  for  any  purpose  not 
enumerated  in  the  preceding  section,  such  trust  vests  no  estate 
in  the  trustees;  but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  is  valid  as  a  power  in  trust,  subject  to  the  pro« 
visions  in  relation  to  such  powers  contained  in  title  5  of  this 
part'  It  was  followed  by  two  other  sections  on  the  subject,  but 
they  were  all  three  repealed  in  1874,  and  in  the  same  year  the 
entire  title  5,  which  was  on  the  subject  of  'powers'  and  which 
contained  over  sixty  sections  on  that  subject,  and  to  which 
said  section  860  above  quoted  refers,  was  also  wholly  repealed. 
With  respect  to  the  meaning  and  operation  of  title  4,  which 
declares  what  trusts  in  relation  to  real  property  may  and  what 
may  not  be  created,  there  is  no  distinction  between  a  trust  to 
convey  and  a  power  in  trust  to  convey.  A  mere  naked  power 
can  be  exercised  or  noty  at  the  will  of  the  holder;  but  if  the 
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exercise  of  it  be  imperative^  it  is  a  tmsi  In  Sngden  on  Powen, 
the  auUior,  having  said  that  it  is  the  very  nature  of  a  power 
to  be  left  to  the  free  will  and  election  of  the  party  to  ezeeate 
it  or  not,  for  which  reason  equity  will  not  say  he  shall  execate 
ity'  proceeds  as  follows:  'Biit  in  laying  down  this  bcoad  rule 
^'^  we  must  be  careful  to  distinguish  between  mere  powers  and 
powers  in  the  nature  of  trusts.  The  distinction  between  a 
power  and  a  trust  is  marked  and  obTious.  Towers^'^  as  Ijoid 
Chief  Justice  Wilmot  has  said,  ''are  never  imperative.*'  They 
leave  acts  to  be  done  at  the  will  of  tiie  party  to  whom  they  are 
given.  Trusts  are  always  imperative,  and  are  obligatory  upcm 
the  conscience  of  the  party  intrusted.  But  sometimes  tmsti 
and  powers  are  blended;  a  man  may  be  intrusted  with  &  trust 
to  be  effective  by  the  execution  of  a  power  given  to  him,  wrhich 
is  in  that  case  imperative;  and  if  he  refuses  to  execute  it^  or 
die  without  having  executed  it,  equity,  on  the  general  rule  that 
the  trust  is  in  the  land,  will  carry  the  trust  into  exeeation': 
2  Sugden  on  Powers,  158.  Upon  the  same  subject  in  Perry 
on  Trusts,  the  author,  having  said  that  'mere  powers  are 
purely  discretionary  with  the  donee,'  says  as  follows:  ^t  is 
different  with  powers  coupled  with  a  trust,  or  powers  which 

imply  a  trust There  are  mere  powers  and  mere  trusts^ 

There  are  also  powers  which  the  party  to  whom  they  are  given 
is  intrusted  with  and  required  to  execute.  Courts  consider 
this  last  kind  of  power  to  partake  so  much  of  the  character  of 
a  trust  to  be  executed,  that  they  will  not  allow  it  to  fail  by  tiie 
failure  of  the  donee  to  execute  it,  but  will  execute  it  in  the  place 
of  the  donee.  Lord  Hardwicke  observed  that  such  powers 
ought  rather  to  be  called  trusts  than  powers.  In  all  cases, 
these  powers  or  trusts  must  be  construed  according  to  the  in- 
tention of  the  parties,  to  be  gathered  from  the  whole  instra- 
menf :  1  Perry  on  Trusts,  par.  248.  It  is  dear,  therefore^ 
that  a  'power  in  trust  to  convey*  is  a  trust  to  convey,  within 
the  meaning  of  said  artide  4,  and  that,  not  being  within  any 
category  of  valid  trusts  within  this  article,  it  is  by  said  article 
forbidden.  Under  this  view  we  do  not  think  it  necessary  to 
notice  any  of  the  other  views  taken  of  this  subject  bj  either 
respondents  or  appellants. 

"A  good  deal  has  been  said  by  counsel  about  the  differ- 
ence— or,  as  appellants  contend,  the  want  of  much  differ- 
ence— between  the  consequences  flowing  from  a  direct  devise, 
and  those  flowing  from  a  trust  to  convey  at  a  distant  period  to 
persons  of  certain  classes  who  might  then  be  in  existeaca 
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The  qoantiiy  of  that  diflerence  is  not  material  to  tiie  deteir- 
minatiQa  of  the  question  here  inTolved.  The  question  to  be 
detennined  is.  What  did  the  testator  do?  Did  he  devise 
Tested  estates  in  rranainder,  or  did  he  devise  the  whole  fee  to 
^'^  the  trustees  upon  trusts  to  convey  after  the  death  of  all  of 
hia  children  ?  If,  however,  it  were  important  to  consider  the  con- 
sequences, it  is  quite  plain  that  those  flowing  from  one  of  those 
Beta  are  very  d^erent  from  those  which  would  flow  from  the 
other.  If,  in  the  case  at  bar,  the  testator  had  made  a  direct 
devise  in  remainder  to  the  persons  of  the  classes  named  in  the 
will,  those  of  the  latter  who  were  alive  at  the  testator^s  death 
would  have  immediately  taken  vested  estates;  the  interest  of 
eadi  would  have  been  a  property  and  owner^ip  in  the  land, 
with  all  the  rights,  powers,  and  advantages  which  legally 
bdong  to  such  an  interest.  If  there  had  been  a  direct  d^ise 
to  the  trustees  for  the  lives  of  the  testator^s  children,  vrith 
remainders  to  the  said  classes,  as  there  would  have  been  per- 
sons in  esse  of  said  classes  to  take  were  the  life  estate  to  end  at 
the  present  time,  such  persons  would  have  taken  vested  re* 
mainders;  and  'such  a  remainder  confers  a  present  fixed  right 
to  the  future  enjoyment,  which  rises  to  the  dignity  of  an  estate 
in  the  land,  and  invests  the  remainderman  with  a  portion  of 
the  seisin,  property,  or  ownership' :  20  Am.  Eng.  Ency.  of  Law, 
839,  840,  and  cases  cited.  ^Such  a  remainder  may  be  devised, 
Assigned,  and  limited  over* :  20  Am.  &  Eng.  Ency.  of  Law,  notes 
to  p.  840,  and  cases  cited.  Such  a  remainderman  has  a  status 
whidi  gives  him  many  rights  and  remedies;  he  is  a  necessary 
party  to  suits  to  foreclose,  for  partition,  etc.,  and  may  himself 
maintain  amts  about  the  land,  as  to  recover  damages  for  waste, 
etc.  It  18  needless  to  pursue  furthier  the  incidents  of  such  an 
estate;  but  the  trust  to  convey  contained  in  the  will  vests  no 
estate  whatever  in  the  persons  of  the  classes  named;  they  have 
no  'porticm  of  the  seisin,  property,  or  ownership.'  It  merely 
gives  to  persons  of  certain  named  classes,  who  may  happen  to 
be  alive  f^  a  remote,  uncertain  time  (none  of  whom  need  be  in 
existence  at  the  present  time),  a  contingent  right  to  compel 
the  execution  of  the  trust  to  convey.  They  are  simply  in  the 
category  of  those  mentioned  in  section  863  of  the  Civil  Code, 
where  it  declares  that  'the  beneficiaries  take  no  estate  or  in- 
terest in  the  property,  but  may  enforce  the  performance  of  the 
trust' 

'There  are  other  considerations  presented  by  counsel  of 
both  sides,  bearing    upon  the  question  of  the  validity  or  invsr 
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liditj  of  tlie  trost  danae  of  the  will  here  under  diflcosBiony  bat 
they  are  of  leas  consequence  than  those  heretofore  noticed^  and 
are  mostly  covered  by  the  views  already  expressed;  and  owing 
*^  to  the  great  length  to  which  this  opinion  has  already  gone, 
they  must  be  passed  without  special  notice.  It  may  be  re- 
marked, generally,  that  while  a  man's  power  to  say  to  wrfaom 
his  land  shall  go  when  he  dies  is  a  proper  and  valuable  prop- 
erty right,  still  there  is  no  rule  of  law  or  public  policy  whidi 
calls  upon  a  court  to  be  diligent  to  discover  some  way  to  make 
good  a  man's  forbidden  scheme  to  determine  who  shall  have 
his  property  fifty  years  after  his  death.  It  is  true  that  our 
code  permits  a  suspension  of  the  power  of  alienation  during 
lives  in  being,  and  that  where,  as  in  the  case  at  bar,  the  lives 
selected  are  those  of  very  young  persons,  suspension  may  be, 
in  the  natural  course  of  events,  for  half  a  century;  but  where 
the  attempt  to  do  this  has  not  been  lawfully  accomplished, 
there  is  no  reason  why  a  court  should  condone  the  unlawful- 
ness of  the  attempt^  for  the  general  policy  of  the  law  is  against 
the  tying  up  of  property  and  keeping  it  for  long  periods  out  of 
the  current  of  alienation  and  apart  from  ordinary  business 
purposes.  And  then  the  rights  of  the  legal  heirs,  to  whom  the 
law  gives  property  in  case  of  intestacy,  are  entitled  to  some 
consideration.  In  Estate  of  Walkerly,  108  Cal.  666,  49  Am.  St 
Hep.  97,  and  note,  41  Pac  772,  this  court  said:  The  intestacy 
of  the  testator  as  to  the  Walkerly  Block  is  the  harsh  result  which 
must  follow  this  void  trust,  and  the  property  will  descend  to  his 
heirs.  It  is  true  that  such  was  not  the  testator's  intent,  but  the 
testator  must  do  more  than  merely  evince  an  intention  to  disin- 
herit before  the  heirs'  right  of  succession  can  be  cut  off.  He 
must  make  a  valid  disposition  of  his  property:  Habergham  v. 
Vincent,  2  Ves.  Jr.  204;  Hawley  v.  James,  16  Wend.  150; 
Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E.  938.'  Our  con- 
clusion as  to  the  trusts  to  convey,  sought  to  be  created  by  the 
fifteenth  clause  of  the  will  of  the  decedent,  is  the  same  as  that 
reached  by  the  learned  judge  of  the  court  below — namely,  that 
they  are  void. 

**We  also  agree  with  the  learned  judge  of  the  court  below 
that  the  invalid  trust  to  convey  carries  with  it  the  otherwise 
valid  trust  for  the  lives  of  the  testator's  children,  and  that 
therefore  the  whole  trust  failed.  Of  course,  the  general  rule 
is  well  settled,  that  where  there  are  valid  and  invalid  clauses 
in  a  will,  the  question  whether  the  valid  clauses  can  stand 
depends  upon  whether  or  not  the  invalid  ones  are  so  inter- 
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woven  with  them  that  tiiey  cannot  be  diminated  without  ^^^ 
interfering  with  and  changing  the  main  scheme  of  the  testator. 
In  Darling  v.  Sogers,  Z2  Wend.  495,  Senator  Yerplanck  cor- 
rectly stated  the  role  as  follows:  'When  a  will  is  good  in  part 
and  bad  in  part,  the  part  otherwise  yalid  is  void  if  it  works 
such  a  distribution  of  the  estate  as,  from  the  whole  testament 
taken  together,  was  evidently  never  the  design  of  the  testator. 
Otherwise  when  a  good  part  is  so  far  independent  that  it  would 
have  stood  had  the  testator  been  aware  of  the  invalidity  of  the 
rest'    And  in  the  celebrated  Tilden  will  case  (Tilden  v.  Oreen^ 
130  N.  T.  60,  27  Am.  St  Sep.  487,  and  note,  28  N.  E.  880), 
the  court  say:  The  appellants  invoke  the  aid  of  the  principle, 
that  where  aeveral  trnsts  are  created  by  will,  which  are  inde- 
pendent of  each  other,  and  each  complete  in  itself,  some  of 
which  are  lawful  and  others  unlawful,  and  which  may  be 
separated  from  each  other,  the  illegal  trust  may  be  cut  off  and 
the  legal  one  permitted  to  stand.    This  rule  is  of  frequent  ap- 
plication in  the  construction  of  wills,  but  it  can  only  be  applied 
in  aid  and  assistance  of  the  manifest  intent  of  the  testator,  and 
never  where  it  would  lead  to  a  result  contrary  to  the  purposes 
of  the  will,  or  work  injustice  among  the  beneficiaries,  or  defeat 
tbe  testator's  scheme  for  the  disposal  of  his  property/    In  the 
ease  at  bar,  it  is  quite  clear  from  the  will  that  the  trust  as  to 
the  income  during  the  lives  of  the  testator's  children,  and  the 
trust  to  convey  the  corpus  of  the  property  after  their  death  to 
certain  enumerated  classes  of  persons,  were  inseparable  parts  of 
one  entire  scheme;  and  there  is  no  reasonable  ground  for  the 
supposition  that  if  he  had  known  that  the  latter  trust  was  void, 
he  would  have  allowed  the  former  to  stand.    Upon  such  a  sup- 
position we  would  have  to  hold  that  he  would  have  been  willing 
to  merely  devise  an  estate  to  the  trustees  during  the  lives  of  his 
children,  the  income  to  be  divided  equally  between  them,  and 
allow  the  entire  reversion  undisposed  of  by  him  to  go  to  the  heirs 
at  law.    But>  clearly,  that  was  not  his  intention.    His  manifest 
porpoee  was,  that  none  of  his  property  should  go  either  to  his 
children,  or  to  any  other  persons  as  heirs  at  law.    He  intended, 
through  the  devise  to  the  trustees  and  anticipated  conveyance 
by  them — ^for,  of  course,  he  must  be  deemed  to  have  been  igno- 
rant of  the  illegality  of  the  trust  to  convey,  and  to  have  sup- 
posed that  it  would  be  performed — to  dispose  of  the  temporary 
income  to  his  children  during  their  lives,  and  ultimately  ^^^ 
4he  entire  corpus  of  the  property,  leaving  no  part  of  the  fee 
undisposed  of;  and  his  division  of  the  income  waa  evidently 
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based  np<Hi  tbe  consideration  of  1b»  persons  who  would  or 
would  not  ultimately  get  the  corpus  of  the  property.  But  the 
stere  creation  of  an  estate  in  the  trustees  for  the  lives  of  the 
children,  for  the  benefit  of  the  latter  as  ben^ciaries  of  the 
income,  leaving  the  reversion  to  go  to  the  heirs  at  law,  would 
have  been  inconsistent  with  the  most  determined  purpose  of 
the  testator.  In  such  event  the  three  children,  being  them- 
selves  the  heirs  at  law,  and  having  also  the  income  during 
their  lives,  and  there  being  no  remaindermen  to  complain  of 
or  interfere  with  any  of  their  acts  in  the  pr^nises,  the  title 
would  be  in  a  somewhat  anomalous  condition.  It  is  not 
necessary  to  inquire  what  power  of  alienation  of  the  fee 
the  children  would  have  under  such  circumstances  if  Ihe 
trustees  insisted  upon  holding  on  under  the  income  tmst^  or 
whether  the  children,  having  both  the  inheritance  and,  sub- 
stantially, the  beneficial  use,  could  compel  a  termination  of 
the  trust  They  could  certainly,  with  the  consent  of  the  trus- 
tees, have  the  trust  discharged  (Civ.  Code,  sec.  2282) ;  in 
which  event  they  would  have  the  entire  estate  in  fee  simple, 
with  present  possession  of  the  property.  Of  course,  if  the 
trust  to  convey  were  valid,  there  would  be  a  duty  upon  the 
trustees  to  hold  the  title  and  possession  until  the  death  of  all 
the  children,  and  then  convey  it  to  persons  of  the  named 
classes;  but  the  trust  to  convey  being  void,  why  should  the 
trustees  be  required  to  hold  against  the  present  owners  of  the 
entire  property?  And  who  else  would  there  be  with  a  l^al 
right  to  complain  of  the  termination  of  the  trust?  And  thus 
the  children  would  have,  what  the  testator  expressly  declared 
in  his  will  they  should  not  have,  present  vested  estates  in  fee 
in  the  whole  property.  Moreover,  the  testator  expressly  and 
emphatically  declared  that  no  child  of  his  son  Charles  should 
have  any  part  of  his  property,  and  that  Charles  himself  should 
have  nothing  except  one-third  of  the  income  during  his  life; 
but,  under  the  construction  contended  for  by  appellants, 
Charles  would,  under  one  view,  have  one-third  of  the  corpus 
of  the  property,  and  might,  upon  the  happening  of  certain 
events,  have  it  all,  and,  under  another  view,  his  children  would 
take,  contrary  to  the  will  of  the  testator;  and  as  the  income 
given  to  Charles  would  be  very  large,  it  may  well  be  supposed 
that  it  was  given  him  so  that  he  might  be  spurred  to  save  ^*^ 
something  for  his  children,  and  that  the  testator  would  ncH 
have  given  him  so  much  if  he  had  known  that  his  children 
might  inherit    For  these  reasons,  as  well  as  for  others  that 
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could  easily  be  suggested,  we  hold  that  the  invalidity  of  the  trost 
to  convey  destroys  the  whole  scheme  of  the  will,  and  carriea^ 
with  it  the  trust  for  the  lives  of  the  children." 

The  foregoing  opinion  disposes  of  what  may  be  termed  the- 
teehnical  legal  phases  of  the  case,  and  we  pass  to  the  considera- 
tion of  questions  which  largely  have  presented  themselves  upon 
the  last  arguments,  and  which  were  called  forth  by  reason  of  the^ 
views  of  the  various  justices  of  this  court  promulgated  in  the 
former  decision. 

The  will  provides:  ''All  the  rest,  residue,  and  remainder  of 
my  estate,  properly,  and  effects,  real,  personal,  and  mixed^ 
whatsoever,  and  wheresoever  situated,  I  give,  devise,  and  be* 
queath  unto  my  trustees  hereinafter  named,  and  to  the  sur-^ 
vivors  of  them,  and  to  their  successors  in  d£ce,  in  trust,  for 
the  following  uses  and  purposes;  that  is  to  say,  to  have  and  to* 
hold  the  same,  in  trust,  during  the  lives  of  my  daughters,. 
Theresa  A.  Oelrichs  and  Virginia  Fair,  and  my  son,  Charles- 
L.  Fair,  and  during  the  life  of  the  survivor  of  them,  and  upon 
the  death  of  said  survivor  to  transfer  and  convey  to  the  chil-- 
dren  or  descendants  of  my  said  daughter  Theresa  A.  Oelrichs, 
the  one-fourth  of  said  trust  property  and  estate,^'  etc    We  aro 
now   directly   confronted   with    a    question    of   construction; 
namely.  Does  this  provision  of  the  will  place  in  the  trustees  a> 
trust  to  transfer  and  convey  this  estate  to  certain  of  Fair's  kin* 
dred?    or,  upon  the  contrary,  may  it  be  construed  as  a  direct 
devise  to  those   kindred?    Simplifying  the   proposition,   yet 
leaving  it  exactly  the  same  in  principle,  aside  from  the  ques-^ 
tion  of  perpetuities,  let  us  assume  the  provision  to  be,  ''All 
the  rest  and  residue  of  my  estate  and  property  I  give,  devis^ 
and  bequeath  unto  my  ^ustees,  in  trust,  for  the  following 
uses  and  purposes ;  that  is  to  say,  to  have  and  to  hold,  in  trust, 
for  six  months,  applying  the  rents  and  profits  thereof  to  the 
care  of  my  children,  and  upon  the  expiration  of  the  six  months 
to  transfer  and  convey  said  properly  and  estate  to  my  kin- 
dred'' (naming  them).    Does  su(^  a  provision  create  a  trust  in 
the  trustees  to  transfer  and  convey  the  estate?    Thus  pre* 
lented,  this  question  does  not  seem  to  be  a  big  one.    Yet  a. 
wonderful  amount  of  argument,  of  learning,  and  of  law  by 
most  eminent  counsel  has  been  advanced  to  aid  the  court  in. 
*^  giving  the  true  answer.    In  construing  this  language  of  tho 
will,  it  must  be  kept  in  mind  that  the  court  is  not  allowed  to^ 
foiee  the  construction  of  a  sentence,  or  even  a  word,  in  order 
that  a  particular  result  may  be  readied;  and  this  is  the  rule^ 
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even  though  such  conBtrnction  be  absolutely  neceesaiy  to  mi 
the  docnment  from  complete  condemnation. 

In  the  Walkerly  case,  enpra,  it  is  said:  ^ where  the  lan- 
goage  of  the  provisions  of  the  will  is  plain  and  nnambiguous, 
the  courts  are  not  permitted  to  wrest  it  from  its  natural  import 

in  order  to  save  it  from  condemnation It  may  be  said  of 

all  wills,  that  the  testator's  intent  is  to  make  a  valid  disposi- 
tion of  his  property.  ....  But  a  court  is  not  therefore  author- 
ized to  modify  or  vary  the  plain  language  of  the  testator,  and 
thus  create  a  new  and  valid  will  for  him,  even  if  it  were  cer- 
tain that  the  testator  would  have  adopted  the  interpretation  of 
the  court  had  he  known  hia  own  attempt  was  invalid.'^  Now, 
this  property,  under  the  illustration,  waa  devised  to  the  trus- 
tees, in  trust,  for  certain  uses  and  purposes.  What  are  these 
Qses  and  purposes?  They  are:  1.  To  hold  the  property  for 
six  months,  and  apply  the  income  to  the  care  of  the  children; 
2.  At  the  period  of  tiie  time  fixed,  to  transfer  and  convey  the 
property  to  certain  kindred.  It  is  conceded  that  the  trustees 
took  the  property  in  trust  for  certain  uses  and  purposea;  yet 
the  trust  to  transfer  and  convey  appears  as  plain  and  palpable^ 
from  the  language  used,  as  the  trust  to  hold  the  property  for 
aix  months,  and  apply  the  income  to  the  care  of  the  children. 
If  there  be  a  trust  created  to  do  one  of  these  things,  there  is  a 
trust  created  to  do  the  other.  The  testator's  intentions  must  be 
determined  from  the  words  he  used.  He  said  he  desired  the 
trustees  to  hold  the  property  in  trust  for  a  fixed  period,  and  then 
transfer  and  convey  it  He  certainly  intended  by  these  words 
'tiiat  they  should  make  a  deed  of  conveyance  of  the  property. 
And  if  he  intended  that  they  ehould  make  a  deed  of  the  prop- 
erty, he  only  could  have  intended  that  they  should  by  that 
deed  pass  the  fee  of  the  property.  The  words  used,  indicating 
a  conveyance,  are  words  of  simple,  ordinary  legal  import,  and 
are  the  words  always  used  in  an  instrument  where  a  party 
desires  property  to  pass  by  deed.  A  layman  would  not  hesi- 
tate a  moment  in  the  declaration  that  Fair  intended  by  this 
language  that  the  trustees  should  pass  title  to  the  property  by 
deed.  It  is  only  the  astute  lawyer  who  can  see  any  other 
intention.  While  Fair's  intention  as  to  the  creation  of  a  trust 
<^^  in  the  trustees  to  convey  stands  out  so  tiiat  all  may  see,  we 
find  nothing  in  the  instrument,  anywhere,  ahowing  a  contrary 
intention.  Indeed,  when  the  pleadings  in  this  caae  were  jwe- 
pared,  And  filed  by  the  trustees,  we  find  a  verified  allegation  in 
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fhoee  pleadings  to  the  effect  that  these  trustees  were  the  own^s 
in  fee  simple  absolute  of  this  property,  in  trast,  etc* 

Stress  is  laid  by  appellante  upon  the  effect  of  thewords^ 
%>  have  and  to  hold,  in  tmst,  during  the  Uves  of/^  as  fixing 
the  estate  of  the  trustees;  yet  it  is  plain,  the  simple  purpose 
and  effect  of  that  clause  is  only  to  fix  the  time  when  the  trus- 
tees shall  make  the  conveyance — shall  transfer  and  convey 
the  estate.  These  words  were  not  used  to  fix  the  quantum  of 
the  estate  of  the  trustees,  but  to  fix  the  day  when  the  fee  should 
be  conveyed  to  the  beneficiaries.  If  the  estate  were  devised  to 
the  trustees,  in  trust,  to  have  and  to  hold  for  six  months,  and 
then  to  transfer  and  convey  to  the  beneficiaries,  would  the 
estate  in  the  trustees  be  an  estate  simply  for  years?  We  hold 
not;  but,  on  the  contrary,  are  assured  the  words,  ''to  have  and 
to  hold,  in  trust,  for  six  months,''  would  be  used  for  the  pur- 
pose, and  should  have  the  effect  alone,  of  marking  the  time 
when  the  property  should  be  transferred  and  conveyed;  and 
would  in  no  degree  establish  the  quantum  of  estate  devised  by 
the  instrument  to  the  trustees  in  trust.  These  words  not 
having  any  effect  upon  the  quantum  of  the  estate,  there  are  no 
other  words  in  the  instrument  having  any  tendency  to  dimin- 
ish that  quantum.  It  seems,  under  these  circumstances,  that 
if  a  complete  and  perfect  fee  ever  could  vest  in  a  person,  it  has 
vested  in  these  trustees.  It  follows  from  these  views  that  the 
contention  of  appellants,  to  the  effect  that  the  trustees  took  only 
an  estate  for  the  lives  of  Fair's  children,  or  an  estate  for  life 
with  an  incidental  fee  which  allowed  them  to  seU  and  transfer 
the  property  during  that  period,  cannot  be  maintained. 

Another  view  of  this  contention,  closely  allied  to  the  one  just 
considered,  is  found  in  the  claim  that  the  will  creates  an  estate 
for  life  in  the  trustees,  with  a  direct  devise  to  Fair^s  kindred. 
And  this  claim  is  based  upon  the  concession  (for  the  purposes 
of  the  case,  only)  that  Fair  intended  to  create  a  trust  to  convey, 
but  the  means  or  mode  provided  by  him  for  vesting  the  estate 
being  illegal,  therefore,  in  order  to  carry  out  his  general  intent 
to  vest  the  property  in  certain  of  his  kindred,  a  legal  means 
and  mode  will  be  substituted  by  the  court.  In  other  words, 
*^  the  contention  is,  that,  notwithstanding  Fair's  intention  to 
create  a  trust  to  transfer  and  convey  his  property  may  appear 
upon  the  face  of  the  will  as  plain  as  a  blazing  fire  in  tiie  dark- 
ness of  night;  notwithstanding  Fair  may  have  said  in  his  will, 
'1  hereby  intend  in  and  by  this  will  to  create  a  trust  in  the 
trustees  to  transfer  and  convey  my  property  to  my  benefici- 
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•lies'* — ^notwithstanding  all  this,  the  court  will  give  bo  con* 
oem  to  that  expressed  intention,  the  trust  being  Toid;  but  in 
erder  that  these  particular  beneficiaries  may  secure  the  prap- 
erty,  will  hold  that  it  passes  to  than  by  diieet  devise.    Courts 
will  look  askance  at  such  a  proposition,  for  it  is  startling  in 
the  extreme.    In  the  first  place,  we  do  not  find  any  general  or 
ultimate  intent  upon  the  face  of  the  docnmoit  indicating  that 
these  beneficiaries  shall  take  this  property  by  hook  or  by  crooL 
The  only  intent  we  find  is  an  intent  that  they  shall  take  it  in 
a  certain  specified  way;  namely,  by  way  of  a  trust  to  transfer 
and  convey.    Can  counsel  or  court  say  that,  from  the  face  of 
this  instrument,  there  is  a  plain  intent  that  these  beneficiaries 
shall  have  this  property,  regardless  of  the  way  provided  by  the 
testator  for  them  to  take  it — ^indeed,  r^rdlees  of  everything? 
Upon  the  contrary,  it  seems  that  they  were  to  get  it  only  by 
way  of  the  route  pointed  out  in  the  wilL    If  that  route  be 
blotted  out,  how  may  they  get  it  at  all  f    Who  can  say  from 
the  words  of  the  will  but  that  the  testator  intended  that  they 
should  get  it  by  way  of  the  trust,  or  not  get  it  at  all?    This 
court  is  not  wise  enough  to  say  that  Fair  did  not  know  he  was 
creating  a  trust  to  transfer  and  convey  when  he  made  his  will. 
In  Estate  of  Young,  123  Cal.  343,  56  Pac  1011,  it  is  said :  ''One 
of  these  rules  firmly  established  and  never  departed  from,  nor 
even  criticised,  is,  that  tiie  expressed  intent  will  not  be  varied 
under  the  guise  of  correction  because  the  testator  misappre- 
hended its  legal  effect    The  testator  is  presumed  to  know  the 
law.    If  the  legal  effect  of  his  expressed  intent  is  intestacy,  it 
irill  be  presumed  that  he  designed  that  result    The  inquiry  wiU 
not  go  to  the  secret  workings  of  the  mind  of  the  testator.    It 
is  not,  What  did  he  mean?  but  it  is.  What  do  his  words  mean?^ 
Let  it  be  conceded  that  a  general  intent  may  be  found  in 
this  will,  indicating  that  these  beneficiaries  should  have  the 
property,  still  the  only  mode  provided  by  the  testator  for  them 
to  get  it  is  iUegal,  prohibited  by  the  law,  and  this  court  has 
no  power  to  provide  a  legal  mode.    In  attempting  to  vest  sn 
estate,  if  the  only  mode  prescribed  for  the  purpose  by  the  tes- 
tator '^^  is  illegal,  courts  cannot  dose  their  eyes  to  tiiat  mode 
and  substitute  in  lieu  thereof  a  legal  mode.    A  valid  power  in 
trust,  coupled  with  a  statute  of  uses,  might  do  it;  but  without 
the  power  and  the  use,  it  cannot  be  done.    If  the  mode  pro- 
vided by  the  testator  was  legal,  but  defective  in  substantials, 
the  court  could  not  create  a  new  mode.    Then,  when  the  mode 
created  is  illegal,  void,  amounts  to  nothing,  how  may  the  court 
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cieata  a  new  and  legal  mode?  The  law  says  to  Senator  Fair: 
^ou  ahall  not  create  a  trust  to  convey  yonr  property.^  Fair 
•ays:  •*!  will  create  a  trust  to  convey  my  property/'  The 
coiirt  says:  'The  trust  you  created  to  convey  your  property  is 
void,  because  prohibited  by  law ;  but  your  wishes  as  to  the  dis- 
p08iti<m  of  your  property  will  be  carried  out,  through  the  medi- 
um of  a  direct  devise,  exactly  the  same  as  though  the  trust  yoa 
created  was  oitirely  valid;  and  the  words  you  used  to  create  the 
void  trust  vrill  be  held  to  create  a  valid  direct  devise/'  This 
c<nistruction  of  the  instrument  renders  the  law  forbidding 
trusts  of  this  character  absolutely  nugatory,  and  demands  the 
exereise  of  an  accommodating  spirit  upon  the  part  of  the  court, 
which  the  law  forbids.  Under  the  law  of  this  state,  a  devise 
to  A  in  fee,  in  trust,  to  convey  to  B,  cahnot  be  the  equivalent, 
by  any  possible  rules  of  construction,  of  a  direct  devise  to  B. 
That  is  the  substance  of  this  contention;  but  to  so  declare  would 
shock  the  statute  forbidding  the  creation  of  trusts  of  the  char- 
acter here  involved.  In  this  illustration,  with  equal  propriety 
it  may  be  said  that  there  is  a  general  jntent  that  B  should  have 
the  property;  yet»  by  no  judicial  construction  could  he  ever  get 
it  It  is  not  the  right  of  the  court,  by  construction,  or  in  any 
other  way,  to  evade  a  rule  of  law  in  order  that  some  particular 
result  may  be  reached.  The  court  may  only  declare  llie  law  as 
it  finds  it,  whatever  the  result  of  that  declaration  may  be. 

Some  importance  is  attached  by  appellants  to  section  864  of 
the  Civil  Code.  That  section  provides:  ^'Notwithstanding  any- 
thing contained  in  the  last  section,  the  author  of  a  trust  may, 
in  its  creation,  prescribe  to  whom  the  real  property  to  whidi 
the  trust  relates  shall  belong  in  the  event  of  the  failure  or  ter- 
mination of  the  trusty  and  may  transfer  or  devise  such  property 
subject  to  the  execution  of  the  trusf  The  facts  of  this  case 
do  not  call  for  an  analysis  in  detail  of  this  section  of  the  code. 
In  the  creation  of  the  trust  here  involved,  the  trustor  has  made 
no  attempt  to  prescribe  to  whom  the  property  shall  ^^  belong 
in  the  event  of  the  failure  or  termination  of  tiie  trust.  He  has 
not  said,  as  he  may  have  said  under  this  section,  ^f  the  trust 
I  have  hereby  created  in  the  trustees  to  transfer  and  convey 
my  property  is  not  a  valid  trust,  and  for  that  reason  shall  fail, 
then  I  direct  that  this  property  shall  pass,''  etc.  A  provision 
of  that  character  in  this  wiU  would  bring  the  case  diiecUy 
within  the  section.  But  the  testator  wholly  fails  to  insert  the 
provision.  He  makes  no  attempt  to  do  it  Again,  the  section 
cannot  be  construed  to  mean  that,  the  trust  provided  for  by 
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the  inrtrnment  being  Toid,  the  langnage  creftting  it  will  \» 
treated  and  deemed  the  prescription  mentioned  in  the  eection, 
and  therefore  the  property  will  pass  exactly  as  it  woold  ha?t 
done  if  the  tmat  had  been  valid.  Certainly,  this  constmctiofn 
of  the  section  was  never  contemplated  by  the  law-makers,  for 
it  would  be  holding  that  every  void  trust  to  convey  could  be 
transformed  into  a  valid  prescription. 

If  you  eliminate  the  words  'Hransfer  and  convey^  from  the 
will,  then  the  beneficiaries  named  would  not  take  the  estate  at 
all,  for  the  heirs  of  Fair  would  be  entitled  to  inherit  it.  Hencs 
the  interests  of  tiie  beneficiaries  in  the  estate  can  only  come  to 
them  through  the  words  '^ansfer  and  convey*';  and  if  the  ben- 
eficiaries are  to  take  the  fee,  and  take  it  only  through  the  me- 
dium  of  those  words,  the  trustees  must  have  the  fee  vested  in 
them,  in  order  that  they  may  transfer  and  convey  it.  The 
will  demands  that  they  diall  transfer  and  convey  to  the  bene- 
ficiaries— ^that  is,  make  a  conveyance  of  the  property  to  them, 
— ^that  is,  vest  the  title  of  the  property  in  them  by  a  convey- 
ance. To  hold  otherwise,  to  give  the  words  'Hransfer  and  con- 
yef*  some  other  meaning,  is  to  wrest  them  from  their  usoal 
and  ordinary  import,  and  give  them  a  forced  meaning  whollj 
unjustified  by  anything  contained  in  the  instrument.  The 
favor  of  the  law  in  the  direction  of  supporting  testacy  cannot 
go  to  these  lengths.  If  the  documoit  under  consideration  had 
be^i  a  deed,  and  not  a  will,  would  this  court  hold  that  these 
named  kindred  would  take  the  estate  by  direct  grant,  the  trust 
being  void  ?  We  apprehend  not  Tet  the  intent  in  both  casei 
being  the  same,  the  rules  of  law  as  to  the  construction  of  deeds 
and  wills  stand  the  same.  We  cannot  imagine  that  an  estate 
created  by  will  would  be  valid,  while  the  same  estate  created 
by  deed  would  be  invalid.  The  rights  of  devisees  are  no  moie 
sacred,  and  are  entitled  to  no  more  protection,  than  are  the 
rights  of  heirs. 

*••  The  trustees  had  the  power  under  Pkir's  will  to  convey^ 
away  the  fee  of  this  property.  This  power  was  granted  to 
them  in  express  words.  However,  it  is  said  by  appellants  that 
this  fee  was  of  a  limited  character,  a  fee  simply  feeding  that 
portion  of  the  trust  which  authorized  the  trustees  to  sdL  In 
another  form  the  contention  may  be  stated  to  be,  that  the  tms- 
tees  had  the  fee  vested  in  them,  if  they  decided  to  sell  the  prop- 
erty, but  had  no  fee  vested  in  them  if  they  decided  to  hold  the 
property.  It  may  well  be  said  that  sugh  a  fee  is  of  a  nonde- 
script character.    The  fact,  standing  alone,  that  the  trustees 
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were  authorized  to  idl  the  property  and  convey  a  f ee,  points 
directly  and  unerringly  to  the  fact  that  the  fee  was  cast  in 
them.  For,  if  they  had  no  f ee,  they  conld  conyey  no  fee.  And 
this  power  Tested  in  the  trustees  to  convey  the  fee  points  with 
equsl  certainty  to  the  fact  that  when  the  testator  said,  '^  de- 
vise my  estate  to  my  trustees^  in  trusty  to  hold  for  the  lives  of 
my  children,  vesting  in  the  trustees  the  power  to  convey  the 
fee  during  that  period  of  time,  and  if  they  do  not  convey  dur- 
ing that  period,  then  they  shdl  transfer  and  convey  my  prop- 
erty to  certain  of  my  kindred/'  he  meant^  and  could  only  mean, 
by  every  rule  of  construction,  that  the  trustees  were  vested 
with  the  fee  of  his  property,  which  fee  they  could  convey  to 
third  parties  during  the  lives  of  his  children;  and  if  not  so 
conveyed,  then  they  should  convey  it  to  these  kindred. 

The  court  concludes  that  the  fee  to  Fair's  property  was  cast 
in  the  trustees,  in  trust,  to  transfer  and  convey  to  certain  of 
his  kindred;  that  his  intention  to  so  place  the  fee  stands  out 
plainly  from  the  face  of  the  entire  wiU;  that  no  contrary  in- 
tention whatever  appears  therefrom;  and  that  the  will  must 
fall  by  reason  of  this  prohibited  trust.  We  are  more  satisfied 
with  this  result^  when  it  is  considered  that  a  contrary  conclu- 
sion would  perpetuate  a  trust  of  this  vast  estate,  probably  for 
a  period  of  fifty  years  or  more,  and  also  result  in  a  disheritance 
of  Fair's  children.  Notwithstanding  a  man  has  a  right,  un- 
der the  law,  to  make  a  will,  still  the  law  is  not  kindly  disposed 

to  either  of  these  things,  and  if  this  were  a  closely  balanced 
case,  these  threatened  results  would  furnish  reasons  for  a  de- 
cision the  other  way. 
For  the  foregoing  reasons  the  decree  is  affirmed. 

Van  Dyk^  J.,  and  McFarland,  J.,  concurred. 

*••  HEN  SHAW  J.,  concurring.  Upon  the  former  hearing  of 
this  case  I  gave  my  assent  to  the  conclusion  reached  by  Mr. 
Justice  Harrison,  that  an  equitable  remainder  in  the  estate  of 
Fair  was  devised  to  the  persons  to  whom  the  trustees  were 
directed  to  convey  upon  the  death  of  his  last  surviving  child. 
That  the  will  C]:eated  a  trust  to  convey,  I  never  entertained 
any  doubt.  Not  only  is  the  language  apt  and  well  chosen  for 
that  purpose,  not  only  have  its  phrases  been  selected  and  em- 
ployed with  sedulous  care,  not  only  was  it  the  opinion  of  the 
astute  attorneys  who  prepared  the  pleadings  of  appellants  that 
a  fee  was  devised  by  the  will  to  the  trustees,  but,  in  addition 
to  all  jhia,  the  question  propounded  upon  the  last  aigument  of 
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ike  am  has  lemained  wiihont  satiBfaetory  answer,  and  is  ta 
iny  mind  unanswerable:  '^f  thia  language  does  not  create  a 
trnst  to  eonTey*  what  difleient  words  would  you  or  oonld  yen 
employ  to  create  such  a  trust?''  In  the  light  of  the  arguments, 
oral  and  printed,  upon  the  last  hearing,  and  after  a  more  do* 
tailed  and  eodiaustive  consideration  of  the  authoritie8»  I  am 
oonyinced  that  in  a  natural  desire  to  uphold  the  last  will  of  the 
deceased,  due  weight  was  not  given  to  the  dear  and  explicit  in- 
t^t  of  the  testator.  While  always  of  the  opinion  tiiat  a  trust 
to  convey  was  clearly  meant  and  created  in  the  will,  and  that 
such  a  trust,  under  the  laws  of  this  state,  is  absolutely  yoid,  it 
then  seemed  to  me  that  the  proyisions  of  the  will  could  be  sus- 
tained in  accordance  with  the  doctrine  of  the  cases  holding 
that  under  such  a  trust  an  equitable  interest  or  estate  or  re- 
mainder passes  to  the  beneficiaries.  The  error  of  thia  posi- 
tion  came  from  a  failure  to  give  due  recognition  to  tlie  fsti 
•emphasized  and  demonstrated  upon  the  last  argument,  that 
•only  in  those  courts  where  a  trust  to  convey  is  valid,  aa  in 
England,  or  in  those  like  New  York,  where  its  purpose  is  ef* 
f  ectuated  by  an  enabling  statute,  aa  a  power  in  trust,  has  this 
rule  or  doctrine  ever  been  declared.  It  is  because  the  trust 
is  valid,  and  that  consequently  a  legal  estate  vests  in  the  trus- 
tees, that  an  equitable  interest  or  estate,  eo  instanti,  following 
the  legal,  vests  in  or  passes  to  the  beneficiaries.  But  where^ 
MS  in  this  state,  the  trust  is  void,  and  where,  consequently^  no 
legal  estate  can  ever  vest  in  the  trustees,  there  can  be  no  estate 
in  4aw  to  support  the  equity.  The  whole  trust  is  void*  The 
legislature  has  prohibited  a  trust  to  convey.  It  has  declared 
such  a  trust  to  be  void.  It  has  forbidden  the  separation  of  the 
equitable  from  the  legal  interest  by  this  mode,  ^^  and  a  court 
can  no  more  say  that  the  equitable  estate,  under  such  a  Toid 
trust,  passes  to  the  beneficiaries,  than  it  can  say  that  the  legal 
estate  passes  to  the  trustees.  Such,  I  think,  is  the  unanswer- 
able argument  in  every  jurisdiction  where,  as  with  us,  a  trust 
to  convey  is  prohibited  and  declared  void  by  express  law.  For  if 
it  can  be  said  that  equitable  estates  may  vest  in  the  beneficiaries 
notwithstanding  they  owe  their  existence  to  trusts  prohibited  by 
law,  and  void,  it  can  only  mean  that  the  legislative  inhibition 
against  certain  trusts  is  made  utterly  vain  and  nugatory.  If  the 
trust  violates  the  rule  against  restraints  on  alienation,  for  exam- 
ple, aa  in  Estate  of  Walkerly,  108  Cal.  656,  49  Am.  St  Bep.  97, 
and  note,  41  Pac.  772,  the  solution  then  would  be,  no^  as 
there  declared,  that,  the  trust  being  void,  all  estatet^  legal  and 
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•equitable^  attempted  to  be  created  were  likewise  void,  hut, 
rather,  that,  notwithstanding  the  trust  is  void,  it  is  plain  what 
the  testator  intended,  and  it  will  be  held  that  equitable  estates 
passed  to  the  beneficiaries^  by  reason  of  which  they  will  be  per* 
mitted  to  draw  to  themselyes  the  legal  title.  Such,  of  course, 
•cannot  be  the  law. 

To  uphold  the  terms  of  the  will,  as  creating  a  power  in  trusty 
presents  equally  formidable  obstacles.  First,  because  the  tes- 
tator's plain  and  obvious  intent,  it  seems  to  me,  was  to  create, 
act  a  power,  but  an  explicit  trust;  but  if  that  point  be  waived, 
still  the  power  is  a  power  in  trust,  and  it  either  must  be  held 
that  the  repeal  of  powers  in  trust  by  the  legislature  of  this 
state  aboUshed  sny  such  power  if  it  did  exist,  or  else  that,  not* 
withstanding  the  declaration  of  section  847  of  the  Civil  Code, 
fises  and  trusts  in  relation  to  real  property  are  those  only  which 
are  specified  in  this  title;  that  powers  in  trust,  as  known  to  the 
cmamcfa  law,  with  all  their  labyrinthal  difficulties  and  sinuosi* 
ties,  are  in  full  force  and  effect  with  us;  and  that  while  the  leg* 
iaiatnre  has  at  great  pains  simplified  trusts  and  estates,  it  has 
designedly  and  intentionally  perpetuated  the  most  intricate  and 
difficult  subject  of  common  law  and  equity  cognizance,  and, 
through  powers  in  trust,  has  preserved  all  the  difficulties  which 
it  attempted  to  eliminate  in  dealing  with  trusts. 

It  is  unquestionable  that  it  was  because  powers  at  common 
law  were  abstruse  and  full  of  uncertainty  that  the  New  York 
codifiers  recommended  the  abolition  of  all  liot  expressly  de- 
<slaxed  ■**  and  reserved:  Jennings  v.  Cimboy,  73  N.  Y.  233. 
The  design  was  to  simplify  the  cumbersome  system  which  had 
grown  up  at  common  law.  Our  own  code  commission  followed 
ifae  example  of  New  York,  and  adopted  bodily  their  proposed 
scheme.    As  part  of  this  scheme  were  the  following  sections: 

^'Where  an  express  trust  in  relation  to  real  property  is  cre- 
ated for  any  purpose  not  enumerated  in  the  preceding  sections, 
sach  trust  vests  no  estate  in  the  trustees;  but  the  trust,  if  di* 
xecting  or  authorizing  the  performance  of  any  act  which  may 
be  lawfully  performed  under  a  power,  is  valid  as  a  power  in 
trust,  subject  to  the  provisions  in  relation  to  such  powers  con- 
tained in  title  5  of  this  part":  Civ.  Code,  sec.  860. 

^^othing  in  this  title  prevents  the  creation  of  a  power  in 
tmst  for  any  of  the  purposes  for  which  an  express  trust  may 
be  created'^:  Civ.  Code,  sec.  861. 

^^  every  case  where  a  trust  is  valid  as  a  power  in  trusty  the 
seal  property  to  which  the  trust  idates  xemains  in,  or  passes 
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by  snceession  to,  the  persons  otherwise  entitled,  subject  to  tbe 
execution  of  the  trust  as  a  power  in  trusf' :  Gir.  Code,  sec.  862. 

They  were  properly  placed  under  the  chapter  on  uses  and 
trusts,  which  begins  with  the  declaration  that  ''uses  and  trusts 
in  relation  to  real  property  are  those  only  which  are  specified 
in  this  chapter/'  For  powers  in  trust  are  trusts.  As  Sugden 
says,  'Towers,  as  we  have  seen,  are  mere  declarations  of  trust* 
(Sugden  on  Powers,  119) ;  and  Lord  Hardwicke  declared  that 
"such  powers  [where  any  person  other  than  the  holder  has  an 
interest  in  its  execution]  ought  rather  to  be  called  trusts  than 
powers":  1  Perry  on  Trusts,  sec.  248.  These  sections  were  re- 
pealed with  other  sections,  and,  recommending  their  appeal,  our 
learned  codifiers  reported  to  the  legislature  as  follows:  "We 
have  proposed  to  strike  out  the  whole  chapter  on  powers,  as 
wholly  unsuited  both  to  the  wants  and  habits  of  the  people,  re- 
taining one  or  two  sections  by  amendment  of  other  portions  of 
the  code  in  places  where  the  provisions  of  those  sections  prop- 
erly belong." 

What,  then,  was  the  effect  of  these  repeals?  Can  it  be  said 
that  they  meant  the  revivification  of  the  abstruse  common-law 
system?  Can  it  be  fairly  argued  that  that  incomprehensible 
scheme  was  better  suited  to  the  wants  and  habits  of  our  people 
than  the  simpler  one  taken  from  New  York,  and  by  us  after- 
ward abolished?  And  if  this  was  in  the  mind  of  the  revisers 
^'^^^  and  legislature,  and  if  in  their  contemplation  the  common- 
law  system  was  revived  by  these  repeals,  why,  in  expunging 
those  sections,  were  they  so  careful  to  preserve,  and  to  report 
their  preservation  of,  certain  other  necessary  powers?  The  re- 
enactment  of  these  carefully  preserved  powers  was  unnecessary, 
because  they  were  existent  common-law  powers.  Can  any  other 
conclusion  logically  be  reached  than  that  the  repeal  meant,  not 
the  restoration  of  common-law  powers,  but  a  further  simplifi- 
cation and  advance  over  even  the  New  York  system,  by  tiie 
abolition  of  many  of  the  powers  which  that  state  had  preserved, 
and  the  perpetuation  of  only  such  as  were  considered  suitable 
to  the  simpler  wants  and  habits  of  the  people  of  this  state. 

But  if  it  be  conceded  that  common-law  powers  in  trust  do 
exist  in  this  state,  still  another  difficulty  confronts  us.  In 
England  there  would  not  be,  and  never  has  been,  any  occasion 
to  resort  to  a  power  in  trust  to  save  a  will  like  this,  for  the 
trust  to  convey  would  be  valid  and  operative  as  a  legal,  active 
trust  The  English  courts  uniformly  and  unhesitatingly  have 
upheld  such  wills  as  creating  valid  trusts.    What  those  courts 
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might  do  if  iheir  lav  declared  such  trusts  illegal,  whether  Qiey 
would  oonyert  the  trust  into  a  power  in  trusty  and  thus  uphold 
it»  is  a  question  that,  as  it  has  never  been  asked  of  them,  it 
would  be  mere  speculation  to  declare  what  their  answer  might 
be.  As  the  necessity  never  arose  at  common  law  for  declaiLigr 
that  such  language  created  a  power  in  trust,  there  is  no  com* 
mon-law  decision  to  act  as  guide.  And  this  was  appreciated  ini 
New  York,  where  such  trusts,  as  here,  are  admittedly  void,  anl 
are  saved  only  by  force  of  their  enabling  statute,  a  statute 
which  we  have  not,  and  which  effectuates  the  void  trust  under 
an  express  grant  of  power. 

That  the  void  trust  may  still  be  treated  as  valid  to  the  ex- 
tent that  the  testator  must  be  held  to  have  prescribed  the  per* 
sons  or  class  to  whom  the  property  shall  go  upon  the  failure 
or  termination  of  the  trust  (Civ.  Code,  sec.  864),  is  to  my 
mind  also  an  untenable  proposition.  There  is  never,  or  seK 
dom,  any  difficulty  in  determining  to  whom  or  in  whom  the 
testator  or  settlor  means  that  his  trust  property  shall  des'cencl 
or  vest  upon  the  termination  of  the  trust;  but  it  does  not  fol* 
low  from  this  that,  because  in  indicating  this  intent  he  has 
prescribed  an  imlawful  means  for  its  accomplishment,  the  re* 
suit  will  be  assured  without  regard  to  the  mode.  In  the  cas» 
of  trusts  that  violate  the  rule  of  restraints  on  alienation,  there- 
is  '^  never  any  doubt  to  whom  the  testator  meant  that  the- 
remainder  or  reversion  should  go;  but  in  sudi  cases  no  court 
has  ever  selected  the  designated  beneficiaries,  and  declared  that,, 
notwithstanding  the  fact  that  their  sole  claim  to  title  is  through 
a  void  trust,  nevertheless  the  testator  has  sufficiently  indicatedi 
that  upon  the  failure  of  the  trust  the  trust  property  is  to  go> 
to  them,  and  the  trust  having  failed,  they  shall  take  at  once.. 
There  was  no  difficulty  in  the  case  of  Estate  of  Walkerly,  lOS* 
GaL  656,  49  Am.  St  Bep.  97,  41  Pac.  772,  in  determining  to 
whom  the  testator  meant  that  the  land  should  go,  but  tfao^ 
thought  was  never  entertained  that  after  failure  of  the  trust 
these  persons  should  still  be  regarded,  within  the  testator's  in-^ 
tent  as  prescribed  and  designated  by  him,  to  take  in  the  event 
of  the  failure  of  the  trust  There,  as  here,  they  were  to  take^ 
in  conformity  with  the  terms  of  the  trust,  or  they  could  not 
take  at  alL  So  that  if  it  be  considered  in  this  case  that  there 
was  an  attempt  to  prescribe  the  class,  it  was  an  attempt  either 
by  a  void  trust  or  an  unauthorized  power  in  trust,  and  if  the 
mode  be  invalid,  the  heirs  may  not  be  disturbed  in  their  rightSi. 
In  Estate  of  Walkerly,  108  CaL  656,  49  Am.  St  Bep.  97, 
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Pae.  7n,  it  said:  ^A  testator  mxist  do  more  than  merely  erinee 
an  intention  to  disinherit^  before  the  heir's  right  of  snooeaaafliL 
can  be  cut  off.  He  must  make  a  Tslid  disposition  of  his  prq^ 
erty.*'  We  cannot  in  this  case,  more  than  in  any  other,  snb- 
stitate  a  ralid  method  for  the  inyalid  one  so  plainly  designated. 

For  reasons  amplified  in  the  preceding  opinions,  it  seems  ap- 
parent that  the  failure  of  the  trust  to  convey  defeats  the  testa- 
tor's trust  scheme.  It  leaves  the  whole  beneficial  interest  and 
the  whole  reversion  in  his  children  living  at  the  time  of  his 
death — a  result  essentially  and  radically  at  variance  with  {fast 
which  he  sought  to  accomplish.  The  consequence,  flien,  it 
these  partibulars,  is  the  same  as  though  he  had  died  intestatei 
The  property  will  descend  to  his  heirs  at  law,  as  provided  by 
the  rules  of  succession  in  this  state,  so  that  those  who  axe  Urn 
immediate  and  direct  offspring  of  his  blood  will  succeed  by  in- 
heritance. 

For  these  reasons  I  concur  in  the  judgment 

MB.  JUSnCB  TEliPLB  DISSENTED,  snd  Mid,  in  psrt^  fbi^ 

being  **convinced  that  powers  haye  not  been  prohibited  In  this 
state,  but  that  the  right  to  create  them  is  unlimited*  I  am  nol 
able  to  read  the  will  as  my  associates  do.  «  • .  •  I  think,  tben, 
since  a  trust  to  convey  cannot  be  created  In  this  state,  and  a  power 
in  trust  for  that  purpose  is  perfectly  valid,  that  the  obvious  Intent 
of  the  testator,  as  shown  by  the  clear  language  of  the  will,  was 
to  conyey  to  his  trustees  a  life  estate  only,  and  that  the  dlreetloa 
to  his  trustees,  'upon  the  death  of  such  survivor  to  transfer  and 
convey,*  was  intended  as  a  power  In  trust.  The  language  la  cer- 
tainly as  appropriate  and  apt  for  the  creation  of  a  power  aa  for 
a  direction  to  execute  a  trust  If  the  eminent  counsel  for  r^ 
spondents  could  believe  that  powers  can  be  created  under  our  lawa, 
I  cannot  doubt  that  they  would  have  so  construed  it.  This  piope- 
sitlon  once  admitted,  in  my  opinion  the  language  of  the  will  cannot 
be  understood  in  any  other  way. 

''The  wUl  having  been  probated,  all  presumptions  are  In  favor 
of  testacy,  and  against  intestacy.  The  presumptions  In  tftvor  of 
the  heirs  then  cease.  The  duty  of  the  courts,  then.  Is  to  so  coo* 
strue  the  will,  if  in  reason  it  can  be,  so  as  to  prevent  Intestacy, 
total  or  partial.  Keeping  In  view,  therefore^  these  propositioDi^ 
to  wit,  that  the  testator  Icnew  that  a  trust  to  convey  cannot  be 
created  in  this  state,  and  that  a  power  In  trust  can  be;,  and  ate 
that  an  estate  In  trust  cannot  be  created  tar  a  period  nnmeasored 
by  lives  in  being,  let  us  read  the  wiU.  It  Is,  In  effect:  ^  give  my 
estate  to  trustees,  in  trust,  for  the  following  uses  and  purpoaea; 
that  is  to  say,  to  have  and  to  hold  the  same^  In  trust,  during  the 
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Uyes  of  my  children  and  of  the  sarviyor  of  them,  and  upon  the 
death  of  sncb  auryiyor  to  transfer  and  conyey,'  etc.  'In  tmat^. 
farther,  during  the  liyes  of  my  children  and  of  the  suryiyor,  to 
manage  and  control  the  said  trust  property  and  estate.' 

'*Here  it  is  expressly  declared  that  the  purpose  of  the  trust  i8» 
that  his  trustees  shall  hold  the  estate  during  the  mentioned  liyes, 
and  during  such  liyes,  and  only  for  that  period,  the  trustees  are 
expressly  authorized  to  manage  and  control,  to  collect  rents,  etc 
There  are  no  further  duties  as  trustees,  and  no  further  authority, 
saye  to  transfer  and  conyey  at  the  termination  of  the  trust.  This 
authority  has  all  the  attributes  of  a  power,  although  it  might  also 
haye  been  appropriate  as  a  direction  to  trustees^  had  not  such 
trusts  been  prohibited.  Being  equally  appropriate  for  both,  if  one 
course  is  unlawful  and  the  other  lawful,  we  must  presume  the  tes- 
tator meant  to  do  only  that  which  he  could  lawfully  do.  Nor  do 
I  see  how  the  express  declaration  that  the  trustees  shall  hold 
during  the  llyes  of  his  children  Can  be  regarded  otherwise  than  as 
also  containing  the  condition  that  they  shall  not  hold  beyond  that 
tlme^  and  this  is  rendered  more  plausible  by  the  fact  that  such 
limitation  was  required  to  make  the  trust  legal.  The  power  was 
to  be  executed  eo  instant!  upon  the  death  of  the  suryiyor.  If  not 
then  executed,  the  persons  and  the  interests  to  be  conyeyed  were 
ascertained.  At  that  instant,  if  not  before,  the  entire  estate  be- 
came alienable.  I  understand  respondent  to  contend  that  the  di- 
rectioa  to  hold  during  the  llyes  of  the  children  of  the  testator  is 
a  mode  of  indicating  when  the  conyeyances  are  to  be  made.  But 
It  seems  to  me  that  the  only  purpose  of  the  trust  was  to  depriye 
his  children  of  all  power  to  control,  manage^  or  dispose  of  his  es- 
tate, while  enjoying  the  profits  thereof,  and  to  depriye  the  diildren 
el  his  son  of  all  Interest  in  it.  All  this  was  accomplished  by  the 
Ufe  trust.  The  direction  to  conyey  was  adopted  as  a  mode  of  end- 
ing the  trust;  so  the  estate  then  passed  to  the  beneficiaries  in  full 
property^  and  the  purpose  of  the  testator  in  that  regard  was  ac- 
complished. To  repeat,  we  cannot  doubt  that  the  testator  desired 
is  accomplish  these  ends:  1.  To  proyide  ample  reyenue  for  each 
of  his  children  during  his  or  her  life;  2.  To  preyent  the  descend- 
ants of  bis  son  from  inheriting  any  part  of  his  estate;  3.  Upon  the 
death  of  all  his  children,  to  giye  one-half  of  his  estate  to  the  de- 
scendants of  his  daughters,  and  the  other  half  to  his  brothers  and 
BistecB  and  their  descendants. 

''Aside  from  some  special  legacies,  these  are  all  or  the  main 
purposes  sought  to  be  accomplished.  This  can  all  be  done  without 
ylolatlng  any  law,  and  without  giying  an  unnatural  or  strained 
construction  to  any  language  contained  in  the  will.  This  will  be 
admitted  If  the  concession  be  made  that  it  was  competent  for  him 
to  create  a  power,  • «  •  • 
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*»  »ot  wteh  to  b.  «nd«^  „    ^?^  """^^  '**  respondent 

w«  to  cnuh  oat  UoU.  tn«.  -T^wSl^^'lf  J*"  ""^ 
«  power  dw  Dot «!«,  oo.  could -otta^Ke^  ^^'*''*  «»  ««* 

«q.>itiaao  «ut«.   wh,  w«  thTilcir      "^  *"  *'*^  "* 

.««b..  the  Und  ow».  to  diSiTr^'S  ^^T'  •^^''« 
»««Uum  of  a  powerT  No  doubt.  powenTTlr^  ^"'*'  "" 
*lon.  .«  tho«,  whlcl.  depended  fJTSJ  ^^^J^  ^  *"'* 
«r  »«.;  .nd  the  n«on  why.  u.  Kn^LTlw  ***  "*""*• 

«l.eU  effl«c  upon  u.e  .Utute  of  uS^w^k?!™  ^«P«<»«i  *« 
«0M  upon  conveyMdn,  which  eS^  IJ  ^Z!^  */  "**  "'^ 
most  conciusiTel,  «,d  etabor.tel/ttaiu  5  ^i^l  ^^'  ^  " 
auction  to  hi.  work  on  PowenTlt  wm  .^  „„T  ^  *^*  •"** 
lHH»u«  .  fr^shold  ertate  could  be  created  VnlJ?;  S"  *"^'='^^' 
4.r  by  some  other  Mlemn  and  public  transf eThnt  JiT^  "^ 
catates  could  not  be  created  to  comSSo^  ^t.^°**  '***'»" 
power  be  reserved  to  the  i^tor  or"^  ^  iT^l  ""'  ~^  ' 
limit  the  estate  or  create  any  cha«re  UDon  Vt  i^'.  ^*'"  P*"""  *» 
«ta^  created  by  the  orl^  JSn.^"  Th^  1,^^"'°  ^  ^ 

H      r  T*  **^*~'  "*"^  to  "  common  law  ^?H  5!°**** 
Changing  the  beneficiary  tatereat  Into  u.ere^n?« '       f  ^^-  *^ 

«ect  freedom  of  alienation  wa.  attained.  ^,^J^Ti!^*T  "T 
-tatute  of  uses,  almost  a  like  freedom  oTallenaS^^IlJ"  "* 
freehold  estates;  and.  finaUy.  he  suma  up  SeXt  oTS^Lt^ 
«pon  conyeyanclng   in  the  foUowing  words,  which  mJtL!^^. 
aether  In  accord  with  the  vehement  de^clTS^  ortr^  ^ 
jwwers  by  the  learned  counsel  tor  respondents:    The  3«»     . 
jtenerally  considered  as  having  had  only  the  effect  of  enlSS^f,^ 
conveyancer  to  shift  the  legal  esUte  from  one  to  another  b7™-! 
words,  m  a  way  whlcn  ill  sccorded  with  the  common  taw    h«^ 
excellently  adapted  to  the  increased  opulence  of  the  count™     r7 
Iiowever,  also  gave  legal  effect  to  modifications  of  property  whl  h 
were  repugnant  to  the  common  taw,  but  are  admirably  nllted  to 
the  varying  wants  and  wishes  of  mankind.    It  has.  moreover   had 
the  beneficial  operation  of  Introducing  an  unrivaled  code  of  VmU 
table  Jurisprudence,  which  every  admirer  of  the  taw  of  real  mL 
«rty  must  wish  forever  to  remain  sacred,  and  unoonfounded  wltt 
4he  strict  rules  of  taw.    In  comparing  what  the  statute  was  in. 
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tended  to  perform  with  what  it  actually  has  performed,  one  ctn 
Jiardly  doubt  that  almost  any  other  legialatlye  measure  which 
opposed  the  confirmed  habits  of  the  people  In  disposing  of  their 
property  would  have  led  to  the  same  results.  This  should  operate 
M8  a  lesson  to  the  legislature  not  vainly  to  oppose  the  current  of 
general  opinion,  for,  although  diverted  for  a  time,  it  will  ultimately, 
regain  its  old  channel,  in  spite  of  accumulated,  acts  of  parliament; 
which  become  a  dead  letter,  and  have  a  strong  tendency  to  bring 
the  most  wholesome  laws  into  disrepute. 

*'I  repeat;  therefore,  that  powers  were  not  created  by  the  statute 
of  uses;  but,  as  they  existed  In  England,  th^  depended  for  their 
offlcacy  upon  the  statute,  because^  and  only  because^  by  means 
of  that  statute  they  were  reeved  from  the  restrictions  upon  alioi- 
atlon  which  existed  at  common  law,  and  of  course  where  these 
restrictions  do  not  exist  no  statute  Is  needed  to  give  efDcacy  to 
powers.  It  is  not  a  matter  of  interest  to  inquire  whether  every* 
thing  could  be  done  here  under  a  power  which  could  have  been 
accomplished  In  England  under  the  statute  of  uses.  I>oubtless» 
the  use  of  powers  is  subject  to  the  restrictions  which  exist  In  this 
state  upon  conveyancing  and  in  this  case  to  all  limitations  upon 
testamentary  disposition  of  property.  The  direction  In  this  will 
la  to  convey  to  ascertained  persons,  upon  the  expiration  of  a  law* 
ful  trust,  definite  and  fixed  interests  in  the  estate  which  has  been 
tbe  subject  of  the  trust.  The  estates  to  be  conveyed  are  present 
estates  in  fee  simple.  No  reason  occurs  to  me  why  such  a  powfsr 
should  be  h^d  Invalid.  •  •  •  •  I  also  concur  with  Mr.  Justice  Haiw 
rison  In  the  view  that  the  will  may  also  be  maintained  as  a  di- 
rect devise.  If  powers  do  not  exist  in  this  state.**  Mr.  Justice 
Harrison,  also  dissenting,  concurred  in  the  above  opinion. 

MR.  GHIEF  JUSTIOB  BEATTY  also  dissented,  and  said  that 
the  question  to  be  decided  was:  "If,  In  the  creation  of  a  valid 
testamentary  trust,  the  testator  dhrects  and  empowers  his  trustees 
upon  the  termination  of  the  tnurti  to  convey  the  remainder.  Is  that 
an  unlawful  means  of  transferring  the  property  to  the  objects  at 
bis  bounty? 

''A  trust  to  convey  is,  of  course^  forbidden  by  statute,  and  If 
the  will  of  Senator  Fair  attempts  to  create  a  trust  to  convey* 
It  must,  at  least  to  that  extent,  falL  If  his  grandchildren  and 
brothers  and  sisters  can  take  only  through  the  medium  ot  such 
unlawful  trust,  they  cannot  take  at  alL 

''But  to  me  It  seems  a  misuse  of  terms  to  say  that  this  Is  a 
trust  to  convey.  It  Is  a  perfectly  valid  trust  for  other  purposes* 
and  for  a  lawful  term.  The  conveyance  which  the  trustees  are 
directed  to  make  at  the  termination  of  the  trust  Is  a  mere  Ind* 
dent.  I  BtHl  adhere  to  my  original  opinion,  that  although  upon 
Its  more  obvious  construction  the  will  was  designed  to  create 
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an  Inyalld  tnut  to  convey.  In  addition  to  the  valid  tmat  or 
It  l8  neyertbeleM  Bosceptible  of  a  conBtmctlon  more  faToimblt 
to  testacy,  which,  for  that  reason.  It  la  onr  dntT^  to  Mopt  I  atll 
think  it  can  be  constmed  as  a  devise  to  the  trustees  of  a  Utt  estate 
only,  with  an  added  power  to  convey  the  remainder,  and  I  am 
not  shaken  in  this  opinion  by  the  argument  so  much  insisted  upon 
In  the  opinion  of  the  conrt,  that  an  estate  In  fee  In  the  trostees 
was  essential  to  enable  them  to  carry  ont  the  evident  porpoaea  of 
the  testator.  If  he  conld  create  a  lawful  power  to  conv^,  as 
distinct  from  a  trust  to  convey,  the  trustees  could,  under  audi 
power,  not  only  transfer  and  convey  the  remainder  to  the  si^and- 
children  and  brothers  and  sisters,  but  they  could  also  sefl  and  con- 
vey, and  reinvest  the  proceeds  of,  any  of  the  property  embraced  tai 
the  trust,  as  by  one  clause  of  the  will  they  were  authorised  and 
empowered  to  do.  In  Morffew  v.  San  Francisco  etc.  R.  R.  Oo., 
107  OaL  587,  40  Pac  810»  It  was  held  by  this  court  that  tbm  donee 
of  a  testamentary  power  could  make  an  effectual  conveyance  of 
an  estate  In  which  she  had  no  interest.  It  Is  true  that  the  power 
In  that  case  would  have  been  lawful  as  a  trust,  and  the  case 
Is  only  cited  to  prove  that  this  court  has  heretofore  approved  the 
doctrine— which  it  would  seem  difficult  to  deny— that  an  estate 
may  be  conveyed  under  a  power  as  effectively  as  by  a  trustee 
In  whom  the  estate  is  vested. 

*'It  only  remains,  therefore,  to  Inquire  whether,  under  the  law* 
of  California,  it  is  competent  for  the  creator  of  a  trust,  whether 
by  will  or  deed,  to  empower  his  trustee,  at  the  expiration  of  the 
trust  term  and  upon  the  completion  of  his  trust  duties,  to  transfer 
and  convey  the  property  to  the  person  or  persons  to  whom  the 
grantor  <Hr  testator  desires  it  to  go.  Unless  such  power  Is  denied 
or  forbidden  by  positive  law,  there  Is  no  conceivable  reason  why 
It  should  be  held  unlawfuL  It  contravenes  no  policy  declared  or 
Implied  in  any  of  the  statutory  law  of  the  state,  and  Is  sanctioned 
by  the  most  elementary  principles  of  the  common  law.  It  la  one 
mode,  and  a  perfectly  natural.  Just,  and  unobjectionable  mode^ 
of  doing  what  Is  expressly  authorised  by  section  864  of  the  CIvfl 
Oode,  with  reference  to  which  I  can  only  repeat  what  I  said  In 
my  former  opinion. 

**XJpon  these  grounds  I  dissent  Crom  the  Judgment  of  affirm- 
ance. •  •  •  • 

"It  Is  manifest  from  the  terms  of  paragraph  15  of  the  win 
that  It  was  the  desire  of  the  testator  that  his  children  should 
have  no  interest  in  his  estate,  other  than  the  income  thereof,  dur- 
ing their  lives,  and  that  they  should  have  no  voice  in  the  manage- 
ment or  control  (tf  his  estate;  that  no  part  of  his  estate,  or  of  the 
Income  thereof,  should  ever  belong  to  the  issue  of  his  son  Charles; 
and  that  up<m  the  death  of  the  last  surviving  child  one-half  ct 
his  entire  estate  should  belong  to  the  descendants  of  his  two 
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teQghtere,  or  of  the  BnirlYor  of  them,  and  the  other  half,  in  equal 
tfiarea,  to  his  brothers  and  sisters,  and  their  descendants  by  right 
of  repres^itatlon.  If  there  is  no  legal  objection  to  the  form  in 
which  this  desire  lias  been  expressed,  it  hCLS  become  the  will  of 
the  decedent,  which  the  beneficiaries  therein  named  are  entitled 
to  haTo  oif orced.  The  will  of  a  testator  is  his  expressed  fntentlon 
to  dispose  of  his  property  in  accordance  with  his  desires,  and  if 
this  intention  is  expressed  in  conformity  with  the  requirements  of 
law.  It  is  the  duty  of  courts  to  give  it  efFect  The  right  of  the 
owner  of  property  to  make  a  testamentary  disposition  thereof 
accoirding  to  his  own  choice  or  preference  is  a  wise  provision  of 
legislation,  and  its  exercise  within  the  limits  fixed  by  the  statute 
Is  a  sacred  right,  which  courts  ought  always  to  uphold. 

'Xiortain  well-settled  rules  of  interpretation  are^  that  the  will 
sh|dl  receive  such  a  construction  as  will  make  it  effective*  rather 
than  Toid  (Civ.  Code,  sec  1643;  Toland  t.  Toland,  123  CaL  140, 
66  Pac.  681);  and  that;,  of    two    modes    of    interpreting   a  will, 
that  shall  be  preferred  which  shall  prevent  intestacy:  Civ.  Code, 
sec.  1326;  Le  Breton  y.  Cook,  107  CaL  410^  40  Pac.  652.    The  pH- 
mary  rule  of  all  interpretation  is,  that  the  will  is  to  be  construed 
according  to  the  intention  of  the  testator:  Civ.  Code,  sec  1317* 
For  the  purpose  at  ascertaining  this  intention,  the  language  em* 
ployed  by  him  is  to  bQ  mterpreted  by  legal  rules  of  construction, 
and  the  words  used  in  the  clause  to  be  construed  are  to  receive 
the  first  ccmsideration;  but  his  intention  is  the  ultimate  object  to 
be  sought  in  determining  the  construction  to  be  given  to  these 
words,  and  is  to  be  ascertained  upcm  a  consideration  of  the  entire 
instnunoit.    'We  must  take  into  account  the  other  provisions  of 
the  will,  and  the  general  purpose  deducible  from  its  terms,  for  the 
pygpuee  of  ascertaining  the  intention  of  the  testator,  as  expressed 
bf  his  language';  Matter  of  Young,  145  N.  ¥.  638^  40  N.  £L  226. 
If  this  intention  is  clear,  it  will  control  the  meaning  that  would 
otherwise  be  given  to  particular  words  or  phrases  used  by  him. 
Whffli  the  general  Intention  is  thus  ascertained,  it  will  control  any 
particulaj)  intention  which  relates  merely  to  the  manner  in  which 
such  general  intention  is  to  be  carried  into  effect,  and  the  terms 
employed  by  the  testator  are  to  be  liberally  construed,  for  the  pur- 
pose of  giving  it  effect,  provided  it  is  consistent  with  the  rules 
of  law:  Welch  v.   Huse,  49  CaL   d09.    *It  is  a   familiar  rule  In  tiie 
eonstroction  of  wills,  that  the  intention  of  the  testator  is  to  gov- 
era,  although  it  may  be  opposed  to  some  of  the  words  of  the 
will,  and  that  the  general  intention  is  to  control  any  particular 
intention,  especially  when  the  particular  intention  relates  to  the 
manner  by  which  the  general  intention  is  to  be  effectuated':  Mal- 
colm V.  Malcolm,  8  Oush.  477.    The  rule  was  stated  by  the  mas- 
tar  of  the  rolls  in  Thellusson  v.  Woodford,  4  Yes.  329,  as  follows: 
^  the  eourt  can  see  a  general  intention  consistent  with  the  rules 
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of  Saw,  but  the  testator  has  attempted  to  carry  that  Into  effect 
In  a  way  that  Is  not  permitted,  the  conrt  Is  to  give  effect  to  tlie 
l^eneral  intention,  though  the  particolar  mode  shall  falL*  In  de- 
termining whether  the  language  of  the  will  wiH  permit  effect  ts 
tie  giyen  to  the  Intention,  the  question  is,  not  whether  the  Isn- 
guage  will  bear  some  other  construction— a  construction  which 
will  defeat  the  intention,  or  render  the  proyisions  of  the  win 
illegal  and  Toid— but  whether  It  will  permit  a  lawful  intention  t» 
have  effect':  Bverltt  v.  Byerltt,  29  N.  Y.  8S.  Aft»  the  Intentkn 
has  been  thus  ascertained,  courts  will  then  apply  the  rules  of  Uw 
for  the  purpose  of  determining  whether  such  intention  can  tw 
carried  into  effect  If  it  contravenes  any  provision  of  law,  the 
will  wlU  be  held  invalid,  not  for  the  reason  that  it  does  not 
express  the  intention  of  the  testator,  but  because  the  law  win 
not  permit  such  intention  to  be  carried  into  effect 

"Section  867  of  the  GIyII  C3ode  limits  the  creation  of  ezpnst 
trusts  in  real  property  to  the  purposes  therein  enumerated.  As 
this  section  does  not  authorize  the  creation  of  a  trust  in  reel 
property  for  the  purpose  of  conveying  it  to  another,  it  ought  nol 
to  be  held  that  such  conveyance  was  one  of  the  'purposes^  for 
which  the  testator  intended  the  trust  created  by  his  will,  unlesi 
such  construction  is  demanded  upon  a  consideration  of  the  entire 
Instrument  including  the  manifest  objects  and  purposes  of  the 
will,  ss  well  as  the  Isnguage  used  by  him  in  this  direction  to  the 
trustees:  Manice  v.  Manlce,  43  N.  Y.  862.  Ck>urts  lean  In  favor 
of  the  preservation  of  all  such  valid  objects  of  a  will  as  can  be 
separated  from  those  that  are  Invalldp  without  defesting  the  gen- 
eral intent  of  the  testator:  Harrison  v.  Harrison,  86  N.  T.  IM7. 
iSection  1317  of  the  Civil  Code  declares  that  'where  the  IntentiOB 
cannot  have  effect  to  Its  full  extent  It  must  have  ^ect  as  Csr 
as  possible.*  In  Cross  v.  United  States  Trust  Co.,  181  N.  T.  839^ 
"27  Am.  St  Rep.  597,  80  N.  B.  125,  the  principle  was  stated  to  be;, 
that  where  several  trusts  are  created  by  a  will,  which  are  ind^ 
pendent  of  each  other,  and  each  complete  in  itself,  eome  of  which 
are  legal  and  others  illegal,  and  the  legal  can  be  separated  from 
the  illegal,  and  upheld  without  doing  injustice  or  defeating  what 
the  testator  might  be  presumed  to  wish,  the  illegal  trusts  may  be 
cut  off  and  the  legal  permitted  to  stand. 

"For  the  purpose,  therefore,  of  determining  whether  the  pn^ 
vision  In  the  will  for  a  conveyance  of  the  trust  property  defeats 
the  entire  trust  it  is  proper  to  consider  whether  such  conveyance 
is  essential  to  carrying  into  effect  the  Int^tion  of  the  testator 
with  reference  to  the  disposition  of  his  estate  at  the  death  of  his 
last  surviving  child,  and  whether  his  general  intention  in  r^et' 
ence  to  the  property  win  be  In  any  respect  affected  by  disregard- 
ing this  provision.  Substance  is  not  to  be  sacrificed  to  form,  and 
if  this  provision  is  only  a  direction  to  the  trustees  to  do  thst 
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whlcb  they  would  have  been  authorized  to  do  without  the  direc- 
tion, or  if  the  same  result  would  follow  with  or  without  such 
conveyance*  or  If  the  persons  to  whom  they  are  directed  to  trans- 
fer and  conTcy  the  property  would  have  the  same  Interest  there- 
in, whether  such  conveyance  Is  made  or  not,  or  would  be  entitled 
to  demand  such  conveyance  irrespective  of  this  provision,  the  di- 
rection to  convey  the  property  does  not  become  a  trust,'  even 
though  it  has  beoi  so  termed  in  the  will,  and  the  execution  of  the 
conveyance  wHI  be  hdd  not  to  be  one  of  the  purposes'  for  which 
the  trust  was  created. 

*^he  trust  created  by  the  will  of  Senator  Fair  Is  an  executed 
rather  than  an  executory  trust;  that  is,  all  of  the  directions  for 
Its  execution  are  expressed  in  the  will,  so  that  the  trustees  have 
nothing  to  do  but  to  carry  out  its  provisions  in  accordance  with 
the  letter  ot  the  wilL  There  are  no  duties  to  be  performed  by 
them,  in  regard  to  the  conveyance,  which  Involve  the  exercise  of 
Judgment  or  discretion  on  their  part,  or  in  which  they  are  to  act 
in  accordance  with  the  direction  of  any  other  than  the  testator. 
In  the  language  of  the  books,  the  testator  has  been  his  own  con- 
veyancer. He  has  expressed  in  definite  terms  the  form  of  the 
conveyance  which  the  trustees  are  to  make,  the  property  to  be 
conveyed,  and  the  persons  to  whom  the  conveyance  is  to  be  made. 

"An  executed  trust  may  at  the  same  time  be  an  active  trr«8t; 
that  is,  the  trustees  may  have  active  duties  to  perform  during 
the  continuance  of  their  estate,  such  as  the  care  and  improvement 
of  the  property,  the  receipt  and  application  of  its  income.  If, 
however,  at  the  termination  of  their  estate,  the  property  will, 
under  the  terms  of  the  trust,  vest  in  the  ultimate  beneficiaries 
without  any  act  or  duty  on  the  part  of  the  trustees  it  is  an  exe- 
cuted trust  at  the  date  of  its  creation.  Mr.  Perry,  in  his  treatise 
on  Trusts,  says  (Perry  on  Trusts,  sec  359):  *A11  trusts  are  execu- 
tory in  one  sense  of  the  word;  that  is,  the  trustee  must  have  some 
4uty,  either  active  or  passive,  to  perform,  so  that  the  statute 
of  uses  shall  not  execute  the  estate  in  the  cestui  que  trust  and 
leave  nothing  in  the  trustee.  But  such  is  not  the  meaning  of 
Judges  when  they  speak  of  executed  trusts  and  executory  trusts. 
These  woros  refer  rather  to  the  manner  and  perfection  of  their 
creation  than  to  the  action  of  the  trustee  in  admihistermg  the 
property.  Thus  a  trust  created  by  a  deed  or  will,  so  clear  and 
certain  in  all  its  terms  and  limitations  that  a  trustee  has  nothing 
to  do  but  to  carry  out  all  the  provisions  of  the  instrument  accord- 
ing to  its  letter,  is  called  an  executed  trust  On  the  other  han^, 
an  executory  trust  is  where  an  estate  is  conveyed  to  a  trustee  upon 
trust  to  be  by  him  conveyed  or  settled,  upon  other  trusts,  in  cer- 
tain contingencies  or  upon  certain  events,  and  these  other  trusts 

are  imperfectly  stated,  or  mere  outlines  of  them  are  stated,  to  be 
afterward  drawn  out  in  a  formal  manner,  and  are  to  be  carried  into 
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effect  accordlns  to  the  final  form  which  the  details  aod  tlmitatioiii 
■hail  take  under  the  dlreetiona  thna  giyen.  The/  are  called  ex- 
ecutory, not  because  the  trust  Is  to  be  performed  In  the  fdtnre, 
bnt  because  the  trust  Instrument  Itself  Is  to  be  molded  Into  term 

and  perfected  according  to  the  outlines  or  instructions  made  cr 
left  by  the  settlor  or  testator.*  The  ccmnection  In  which  the  phrase 
'conveyed  or  settled'  Is  used  In  the  text  clearly  Indicates  tliat 

these  words  are  used  as  eQUlyalents*  and  that  the  conyeyanoe 
therein  referred  to  is  one  which  is  to  be  made  by  way  af  settle- 
ment In  a  note  to  this  section  the  author  says:  'A  mere  dlrectloa 
to  conyey  wUl  not  render  the  trust  executory,  if  the  dliectloBS 
are  so  clear  and  the  limitations  are  so  certainly  defined  that  there 
is  nothing  to  do  but  to  conyey  in  accordance  with  them.  In  order 
that  the  trust  may  be  executory,  there  must  be  some  room  for 
construction.  In  order  to  determine  the  intention  of  the  settlor; 
that  is,  to  determine  what  limitations  shall  be  made^  and  what 
shall  not  be  Introduced  into  the  conveyance  to  be  made.* 
''Mr.  Pomeroy    (2  Pomeroy's  Equity  Jurisprudence^  sec  1000) 

says:  'Giving  property  to  a  trustee  upon  trust  to  convey  to  a  per- 
son, or  upon  trust  to  convey  it  upon  certain  specified  trustSv  does 
not  render  the  trust  executory';  and  gives  the  following  quotation 
from  the  opinion  of  Lord  8t  Leonards  in  Bgerton  v.  Earl  Brown- 
low,  4  H.  L.  Gas.  210:  'All  trusts  are  in  a  sense  executory,  because 
a  trust  cannot  be  executed  except  by  conveyance,  and  therefore 
there  is  something  always  to  be  done,  but  that  Is  not  the  sense 
which  a  court  of  equity  puts  upon  the  term  "executory  trust" 
A  court  of  equity  considers  an  executory  trust  as  distingulslied 

from  a  trust  executing  its^,  and  distinguishes  it  in  this  manner: 
Has  the  testator  been  what  is  called,  and  very  properly  called, 
his  own  conveyancer?    Has  he  left  it  to  the  court  to  make  out 

from  general  expressions   what  his  intention  is?      Or  has  he  so 
defined  that  intention  that  you  have  nothing  to  do  but  to  take  the 
limitations  he  has  given  to  you,  and  to  convert  them  Into  legal 
estates? 
'*It  is  sometimes  provided  In  the  Instrument  creating  the  trust 

that  after  the  execution  of  the  trust  specifically  prescribed  the 
trustees  shall  divide  the  trust  property,  and  upon  such  divisioa 

convey  it  to  certain  benefieiarles  then  to  be  assertained.  In  such 
cases  the  trust  is  executory,  and  the  beneficiaries  take  no  interest 
in  the  property,  except  by  virtue  of  the  conveyance.  The  trustees 
are  clothed  with  a  discretionary  power,  which  can  be  exerdsed 
only  by  themselves,  or  under  the  supervision  of  a  court  of  chas- 
oery:  Oilman  v.  Reddington,  24  N.  Y.  9;  Manice  v«  Manlce,  43  N. 
Y.  803;  Cooke  v.  Pratt,  98  N.  Y.  85;  De  Kay  v.  Irving,  6  Denio, 
640.  So,  too,  when  the  conveyance  Is  to  be  made  In  accordanoe 
with  the  appointment  of  a  designated  beneficiary  or  a  thhrd  per> 
son,  the  trustees  have  an  active  duty  to  perform  tor  the  purpose 
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eomidetiiig  tbefr  trust,  and  the  anthor  of  the  trust  Is  not  Ills 
<rw]i  conyeyancer.  In  the  present  case,  howeyer,  the  trustees  art 
not  directed  or  authorized  to  diride  the  tmst  property,  and  any 
stttonptsd  dlTision  by  them  wonld  be  in  excess  of  their  power 
and  nugatory.  They  are  anthorised  simply  to  conyey.  vpon  the 
death  of  the  last  snrylylng  chUd  of  the  testator,  one-fourth  part  oC 
€lie  estate  to  the  descendants  of  his  daughter  Theresa  Odrlchs» 
one-fourth  part  to  the  descendants  of  his  daughter  Virginia,  and 
tlie  remaining  one-half  to  his  brothers  and  sisters,  and  to  the 
children  of  any  deceased  brother  or  sister  by  right  of  representa* 
tion.  The  conyeyance,  as  thus  authorized,  is  of  nndiyided  portions 
of  the  estate^  and  those  to  whom  it  is  to  be  made  will  bold  the 
flame  as  tenants  in  common. 

^In  Bruner  y.  Meigs,  04  N.  T.  606,  the  testator  deyised  his  whole 
estate  to  trustees  upon  a  trust,  among  others,  to  diylde  the  same 
tnto  as  many  shares  as  he  left  children  snryiying  him,  and  to 

apply  the  income  of  each  share  to  the  use  of  the  child  for  whom 
It  was  held,  and,  upon  the  death  of  such  child,  to  conyey  and 
transfer  the  share  of  the  estate  held  for  it  to  certain  designated 
beneficiaries.  The  court  held  that  the  power  and  direction  to 
transfer  and  conyey  the  share  or  portion  of  the  estate  to  those 
entitled  under  the  will,  after  the  death  of  the  cestui  que  trust 
for  life^  did  not  constitute  a  trust,  or  require  the  estate  to  be 
Tested  in  the  executors  and  trustees  named.' 

*^n  Bacon's  Appeal,  67  Pa.  St.  804,  the  testsior  deyised  property 
to  trustees,  in  trust,  to  receiye  the  income  and  pay  the  same  to 
his  daughters,  respectiyely,  during  their  llyes,  and  after  their  de- 
cease to  conyey  the  same  to  their  respectiye  heirs.  It  was  held 
that,  as  the  trustees  were  but  the  conduit  through  which  the  title 
was  to  pass  no  conyeyance  was  necessary,  the  court  saying:  In 
this  state,  when  lands  are  given  by  will,  in  trust  to  be  conyeyed, 
when  no  other  power  or  duty  is  assigned  to  the  trustee,  when 
be  has  nothing  to  do  with  the  enjoyment  of  the  property,  and  Is 
only  an  instrument  to  enable  the  cestui  que  use  to  acquire  the 
legal  estate,  tt  has  been  understood  that  the  conyeyance  is  un- 
necessary. At  most,  it  can  be  but  a  matter  of  form,  rather  than 
of  substance.  The  cestui  que  trust,  being  entitled  to  the  whole 
ben^dal  enjoyment,  and  the  trustees  haying  no  right  to  interfere 
with  ft,  no  reason  is  apparent  why  a  legal  title  should  be  held 
eontinaing  la  the  latter.  A  seyerance  of  the  legal  right  from  the 
beneficial  ownership  Is  not  to  be  maintained  without  some  reason. 

In  the  case  before  us,  the  purpose  of  the  trust  was  accomplished 
when  Mrs.  Bacon  died.  The  testator  did  not  intend  that  the  trus- 
tees should  hold  any  estate  after  her  death.  He  contemplated 
Its  Immediate  transmission  to  the  remaindermen— a  transmission 
by  conyeyance^  indeed,  bat  no  holding  In  trost  for  those  In  le* 
mataider.   Xtaese  wan^  therefore*  nothhig  substantial  to  be  secured 


/->* 


110  Ameeican  Statb  Bepobts,  Vol.  84.     [Califomii^ 

hj  treating  the  legal  title  aa  remaining  In  the  tmatees  and  only 
an  equitable  Interest  in  Mrs.  Bacon.' 

"In  Weeton  t.  Weaton,  120  Maaa.  26a  the  teatator  gm^e  the 
reaidae  of  hia  property  to  tmateea  upon  the  tmat  to  apply  a  por> 
tion  of  the  Income  to  the  aupport  of  the  widow,  and  after  tacr 
death  to  'convey,  tranaf er,  and  pay'  the  troat  eatato  to  bia  chU- 
dren.  The  court  aaid:  'We  are  of  opinion  that  the  wiU  gaT» 
to  Nathanaei  and  Lucy  each  a  yeated  equitable  eatate  expectant 

on  the  termination  of  the  life  eatato  of  the  teatator'a  wife,  and 
liable  to  be  dereated  only  on  her  death  during  the  life  of  the 
teaUtor'a  wife  without  iaaue.^  The  interest  in  the  residuo  waa 
given  by  the  will,  not  by  the  omveyance  from  the  tmateea. 
Bnch  conveyance  ia  neceaaary  only  to  make  that  a  legal  estate 
or  Interest  which  under  the  will  and  prior  to  tho  eonveyanoe  wag 
an  equitable  interest  It  waa  an  equitable  remainder  after  tho 
equitable  life  Interest  of  the  teatator'a  wife^  and  veating  immedl- 

ately  on  the  death  of  the  testator.* 

"In  Phlppa  V.  Ackera,  9  Clark  A  P.  583,  the  teatator  deviaed 
hia  estate  to  trustees,  in  trust,  to  convey  it  to  hia  godson  on  hia 
attaining  the  age  of  twenty-one  yeara.  The  question  btf ore  tho 
court  waa  the  right  to  the  income  that  had  accrued  during  hia 
minority,  and  this  was  held  to  depend  upon  whether  tho  remaiiider 
waa  vested  in  him  at  the  death  of  the  testator.    It  waa  held  that 

the  aon  took  a  veated  estate  in  f  ee^  liable  to  be  devested  in  the 
event  of  hia  dying  under  the  age  ot  twenty-one.  In  giving  hia 
opinion.  Lord  Lyndhurst  said:  The  question  to  be  conaldered  la, 
whether  the  direction  to  convey  makes  any  difference  with  respect 
to  the  disposition  of  the  property.  I  am  <dearly  of  the  opinion 
that  It  does  not,  and  I  agree  entirely  in  what  fell  from  Sir  Wil- 
liam Grant  in  the  case  of  Stanley  v.  Stanley,  16  Yea.  491,  that  the 
right  la  not  affected  by  the  direciion  to  convey,  but  that  the  con- 
veyance muat  conform  to  the  right,  and  that  the  will  itself  is  an 
equitable  omveyanco  until  that  ia  diaplaced  by  tho  legal  conTey- 
ance  which  ia  directed  to  be  made.' 
"In  OampbeU  v.  Stokes,  142  N.  T.  28,  86  N.  B.  811,  the  testator 

devised  his  estate,  In  equal  aharea,  to  trustees,  to  be  held  by  tliem 
for  each  of  his  children,  to  apply  the  income  thereof  to  their  use, 
and,  upon  the  death  of  a  child  for  whom  tho  same  waa  held,  to 
convey,  tranafer,  and  pay  over  the  ahare  to  Its  Issue.  Upon  »iifa 
provision  of  the  will  the  court  said:  rrhe  direction  that  the  trus- 
tees, on  the  death  ot  the  parent,  should  *^nvey,  tranafer,  and  pay 
over  and  deliver^  the  parent^a  ahare  to  his  or  her  issue  waa  In- 
serted to  emphasise  the  right  of  the  remaindermen,  and  waa  not 
the  foundation  of  their  title.  The  whole  scope  of  tho  will  nega- 
tives the  Idea  that  their  rights  were  dependent  In  any  way  on  the 
action  of  the  trusteea,  or  that  the  vesting  of  their  interests  await* 
ed  the  oxerclse  by  the  trustees  of  the  power  to  transfer,  eoure^. 
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aDd  deliver  the  share  to  tlie  Issue  so  entitled*  The  testator  did 
not  Intend  to  die  Intestate  as  to  any  portion  of  his  property. 
Tbe  whole  was  given  to  his  children  and  their  Issue.    The  trust 

was  created  to  secure  to  his  sons  and  daughters  the  beneficial 
enjoyment  of  their  several  shares  for  life,  and  to  preserve  the 

principal  for  their  issue.' 

*'In  Toms  v.  Williams,  41  Mich.  566,  2  N.  W.  814^  the  testator 

devised  his  estate  to  trustees,  in  trust,  to  make  certain  dlsposl- 
tlonB  of  the  Income,  and  thereafter  to  transfer  and  convey  the  prop- 
erty to  the  children  of  his  deceased  brother.  The  court  held  that 
the  making  of  the  conveyance  would  be  a  mere  execution  of  a  for- 
mal transfer  of  what  had  already  passed  In  fact,  and  that  the  failure 
to  make  the  conveyance  would  not  deprive  those  persons  of  the 

estates  which  had  vested  in  them,  saying:  *The  will  Itself  creates 
the  rights  and  points  out  their  owners.' 
"In  Gushing  v.  Blake,  30  N.  J.  Eq.  689,  it  was  held  that  'a 

mere  direction  to  the  trustee  to  convey  will  not  convert  a  trust 
Into  an  executory  trust    If  the  trusts  are  fully  and  accurateljr 

expressed,  the  rights  of  the  beneficiaries  are  not  afTected  by  the 
direction  to  convey.    The  conveyance  must  conform  to  their  rights 

as  declared,  and  the  equitable  estate  vests  immediately':  See^ 
also,  Gilman  v.  Beddlngton,  24  N.  Y.  9;  Mooie  v.  Appleby,  86  Hun,. 

868;  affirmed,  108  N.  Y.  237,  15  N.  E.  877;  Doe  v.  Gonsldine,  6  WalL 
468;  Bo  wen  v.  Chase^  94  U.  S.  812;  Scofield  v.  Olcott,  120  lU.  326, 
U  N.  B.  351. 

"Townshend  t.  Frommer,  125  N.  Y.  446,  26  N.  B.  805,  is  relied 
upon  by  respondents  as  holding  a  different  rule  In  New  York  from 
that  expressed  in  the  foregoing  cases  from  that  state;  but  we  are 
te  the  opinion  that  it  was  not  so  intended  by  the  court  The  rule 
which  was  declared  in  Moore  v.  Appleby  is  neither  overruled  nor 
questioned  in  the  opinion,  and  in  the  subsequent  case  of  Camp- 
bell  V.  Stokes  the  rule  in  Moore  v.  Appleby  was  followed,  and 
Townshend  v.  Frommer  disregarded;  and  later,  in  Paget  v.  Mel- 
cfaer,  156  N.  Y.  899,  51  N.  B.  24^  it  was,  in  effect,  declared  that  a 
direction  to  the  trustees  to  convey  the  estate  to  a  designated 
class  open  the  termination  of  the  lives  for  whose  benefit  the  trust 
was  established,  created  a  vested  remainder  in  that  class.  There 
are  also  other  expressions  in  the  opinion  which  are  not  in  har- 
mony with  other  opinions  by  the  same  court,  and  it  is  in  pro- 
fessed disregard  of  Bowen  v.  Chase,  94  U.  8.  812.  The  action  was 
ejectment,  for  certain  property  which  had  been  conveyed  to  & 
trustee,  subject  to  a  mortgage  then  existing  upon  it,  upon  trust  to 
apply  the  income  to  the  use  of  Mrs.  Curtis,  during  her  llf  etime» 
and  iipon  the  further  trust*  to  convey  the  same^  at  her  death,  ia 
feci  simple,  to  such  of  her  children  as  should  then  be  living.  Thls- 
mortgage  had  been  foreclosed  in  an  action  brought  in  the  lifetime- 
0f  Mrs.  Curtis,  against  herself  and  the  trustee^  but  her  children. 
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then  UTins  were  not  made  iMirtlee  to  the  ran  The  plalntm 
right  to  the  land  was  dwiTed  throogh  conyeyancee  Crom  the  chA* 
dzen  of  ICn.  Gnrtte.  and  tiie  def endantfe  rli^t  thnra^  tiM  nie 
under  thla  foreclosnre.  The  question  to  he  determined  by  the 
«ourt  was,  whether  the  children  of  Mrs.  Onrtls  were  neeeosaiy 
parMes  to  the  foreclosure,  and  underlying  this  questloii  was  a 
determination  of  the  character  and  extend  of  the  estate  takes  by 
the  trustee.  The  court  held  that  the  trust  deed  conferred  upon  tte 
trustee  the  entire  estate  in  the  land,  and  also  a  power  in  Izuit 
to  convey  the  same  to  the  children  upon  the  death  of  Mrs.  Curtis; 
that,  therefore^  the  children  had  only  a  contlnjrent  remalnds; 
which  would  not  vest  In  Interest  untU  her  death,  and  consequently 
they  were  not  necessary  parties  to  the  foreclosure.  To  the  eartoit 
that  this  decision  rests  upon  the  statement  In  the  opinion  that 
the  element  of  contingency,  was  caused  by  the  mictftalnty  as  Is 
the  precise  persons  In  whom  would  exist  the  right  to  ehforce  the 

execution  of  the  power  In  trust,  and  the  conclusion  that  this 
uncertainty  prevented  the  remainder  from  Testing,  It  Is  mt  Tar- 
lance  with  the  proTisions  of  section  G94  of  the  GItU  Oode  of  tiili 

state,  and  is  not  in  accordance  with  other  declsiona  In  that  stats: 
8ee  LoTy  t.  LeTy,  79  Hun,  290,  29  N.  Y.  8upp.  884.  The  case  Itidf 
does  not  appear  to  have  been  followed  in  any  subsequent  case  in 
that  court,  nor  does  the  rule  therein  stated,  appear  to  haTo  rs- 
eeived  the  approTal  of  the  courts  of  that  state.  In  Campbell  t. 
Stokes,  142  N.  T.  23,  86  N.  B.  811,  the  same  court  affirmed  the 
rule  declared  in  Moore  t*  Appleby,  86  Hun,  868,  108  N.  T.  237, 
15  N.  B.  877,  and,  after  saying  that  the  case  of  Townshend  t. 
Frommer,  125  N.  Y.  446,  26  N.  B.  805,  was  not  Intended  to  otcT: 

turn  the  doctrine  therein  declared,  said:  The  case  was  peculiar 
and  anomalous,  and  tnyolyed  complicated  questions  under  the  hiw 
«f  trusts  and  powers.'  Levy  t.  Leyy,  79  Hun,  290,  29  N.  Y.  Suppw 
884,  Inyolved  the  same  question,  and  in  commenting  upon  Town- 
abend  T.  Frommer,  125  N.  Y.  446,  26  N.  B.  805,  the  court  said: 
^After  an   examination  and   comparison  of  that  case  with  the 

decision  in  the  case  of  Campbell  t.  Stokes,  I  haye  been  unable  to 
reconcile  the  same.  And  as  the  rule  laid  down  in  the  latter  case 
In  respect  to  the  Testmg  of  estates  seems  lo  be  that  which  most 

clearly  conforms  to  the  provisions  of  the  Reylsed  Statutes  defining 
such  estates.  It  should  be  followed.'    Mr.  Chapln,  in  his  treatise 

on  Express  Trusts,  says  (page  498):  'But,  In  general  the  eass 
of  Townshend  y.  Frommer  must  be  regarded  as  highly  peculiar* 

and  be  treated  with  caution.'  The  court  Itself  appears  to  haye 
been  Impressed  with  the  peculiarity  of  the  case^  as  may  be  seen 
by  Its  remarks  (page  461):  'In  Tiew  of  the  many  phases  of  uses 
and  trusts  presented  to  the  courts^  It  is  not  rsmartahla  that  m 
should  find  observations  in  the  opinions  of  Judges  not  easily 
cilable  with  the  conclusion  in  a  particular  cassu    I  asft  sot  ai 
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that  any  ease  presenting  the  precise  qnestion  here  can  be  f (mnd, 
though  some  may  have  a  likeness  in  particular  features/  It  to 
«l80  worthy  of  observation  that  ^e  opinion  in  Oampb^  ▼.  Stokes 
was  written  by  Judge  Andrews,  who  dissented  from  the  opinion 
in  Townshend  t.  Frommer,  125  N.  Y.  446,  26  N.  B.  805,  and  was 
concurred  in  by  the  entire  court,  including  five  of  tile  Judges  who 
had  rendered  the  decision  in  Townsfaend  v.  Frommer,  126  N.  T. 
446,  26  N.  E.  805.  It  is  quite  possible  that  there  were  facts  in 
the  record  which  are  not  fully  stated  in  the  report  of  the  ease^ 
trom  which  the  court  was  led  to  the  conclusion  that  the  trustee 
took  the  entire  fee  in  the  land,  and  that  the  children  took 
no  estate  therein;  and  this  conclusion  may  also  hare  been 
reached  upon  the  ground  that,  as  the  land  was  conveyed  to  the 
trustee  with  a  pow^  in  trust  by  which  he  was  re<iuired  to  convey 

the  estate  In  fee  simple,'  he  took  such  an  estate  by  the  trust  deed: 
Bee  Doe  v.  Field,  2  Bam.  dt  Adol.  564. 

''Under  the  provisions  of  the  will  the  trustees  take  an  estate  in 
the  land  devised  to  them,  during  the  lives  of  the  testator's  children 
And  the  survivor  of  them,  and  no  more.  There  are  no  words  there- 
in expressing  an  intention  to  confer  upon  them  a  fee  in  the  land. 
Its  language  being  that  they  are  to  have  and  to  hold  the  same,  in 
trust,  during  the  lives'  of  the  testator's  children,  and  in  further 
trust  to  dispose  of  the  income%  during  the  life  or  lives'  of  said 
children.  Section  871  of  the  CivH  Code  provides:  'When  the  pur- 
pose for  which  an  express  trust  was  created  ceases,  the  estate  of 
the  trustees  also  ceases.'  The  'estate  of  the  trustee'  is  that  which 
is  necessary  to  enable  him  to  execute  the  trust  imposed  upon  him. 
The  estate  embraced  in  the  trust— that  is,  the  extent  or  quantum 
of  Interest  taken  by  him— is  determined  by  a  consideration  of  the 
objects  and  purposes  of  the  trust,  rather  than,  by  a  strict  applica- 
tion of  legal  rules  to  the  construction  of  the  terms  of  the  convey- 
ance by  which  the  estate  is  limited  to  him:  Sears  v.  Russell,  8 
Cray,  86.  If  an  estate  in  fee  is  necessary  to  enable  him  to  perform 
the  duties  of  the  trust,  such  estate  will  be  held  to  have  heea  taken 
by  him,  even  though  it  to  not  given  in  express  terms,  and,  on  the 
other  hand,  though  the  form  of  the  conveyance  to  such  as  would 
imply  a  fee,  if  necessary  for  the  purposes  of  the  trust,  his  estate 
wHl  cease  upon  the  complete  execution  of  the  trust  'Where  no 
Intention  to  the  contrary  appears,  the  language  used  in  creating 
the  estate  will  be  limited  to  thci  purposes  of  its  creation':  Doe  v. 
Oonsidine^  6  Wall.  45&  Mr.  Perry  says  (section  820):  The  general 
rule  is,  that  whether  words  of  inheritance  in  the  trustee  are  or  are 
not  in  the  deed,  the  trustee  will  tai&e  an  estate  adequate  to  the  exe- 
cution of  the  trust,  and  no  more  nor  less.  Courts  will  abridge  the 
estate  where  words  of  Inheritance  ^ue  used,  if  the  execution  of  the 
trust  does  not  require  a  fee,  and  so  they  win  enlarge  the  estate  if 
no  words  of  inheritance  are  used  In  a  deed.'   Jarman,  In  hto  treat- 
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Ifle  on  Wills,  Bajrs  (2  Jarman  on  WUIb,  1155):  Trnsteea  take  ex- 
actly that  quantity  of  interest  which  the  purposes  of  the  trust  re- 
Qubre,  and  the  question  is,  not  whether  the  testator  has  used  words 
of  limitation,  or  expressions  adequate  to  carry  an  estate  of  Inher- 
itance, but  whether  the  exigencies  of  the  trust,  as  they  appear  on 
the  face  of  the  will,  or  refer  to  events  subsequent  to  the  testator's 
death,  demand  the  fee  simple*  or  can  be  satisfied  by  any,  and 
what,  less  estate.' 

'*The  provision  in  section  863  of  the  CivU  Code,  that,  'except  as 
hereinafter  otherwise  provided,  every  express  trust  in  real  prop- 
erty, valid  as  such  in  its  creation,  vests  the  whole  estate  in  the 
trustees,  subject  only  to  the  execution  of  th3  trust,*  is  limited  by 
the  succeeding  sections  to  the  estate  given  to  the  trustee  for  the 
purposes  of  the  trust,  and  does  not  Include  any  estate  in  the  prop- 
erty which  is  not  required  by  the  urust:  MorfT^w  v.  San  Francisco 
etc  IL  R.  Co.,  107  CaL  687,  40  Pac  810.  This  is  clearly  Implied 
from  the  provision  in  section  866  of  the  CivU  Code,  that  'every 
estate  not  embraced  in  the  trust,  and  not  otherwise  disposed  of. 
Is  left  in  the  author  of  the  trust  or  his  successors*,  and  by  the  pro- 
visions of  section  864^  that,  notwithstandmg  the  provision  of  the 
previous  section,  the  author  of  a  trust  may,  in  Its  creation,  pre- 
scribe to  whom  the  real  property  to  which  the  trust  relates  shall 
belong  at  the  termination  of  the  trust  If,  in  the  creation  of  the 
trust,  he  desires  to  dispose  of  any  estate  in  the  property  which  is 
not  embraced  in  the  trust,  he  need  not  use  the  term  'prescribe'  or 
shall  belong  in  order  to  make  his  purpose  effective,  but  if  he  in- 
corporates into  the  trust  instrument  an  intelligible  designation  of 
the  persons  that  he  wishes  to  enjoy  the  property  upon  the  termi- 
nation of  the  trust,  or  to  whom  he  wishes  the  property  to  go,  he 
will  be  held  to  have  'prescribed'  an  intention  that  the  estate  'shall 
belong,  to  those  persons,  and  thus  to  have  otherwise  disposed  of 
the  estate.  Whether  he  has  prescribed  any  such  intention  in  to  be 
determined  upon  a  proper  construction  of  the  language  used  by 
him,  considered  with  reference  to  the  manifest  purpose  of  Ills 
will,  as  deduced  from  the  entire  instrument  In  Scofield  v.  Olcott. 
120  IlL  362,  11  N.  B.  351,  the  will  provided  for  the  support  of  the 
testator's  widow,  during  her  lifetime,  out  of  the  income  of  the  es- 
tate, and  that  thereupon  certain  legacies  should  be  paid,  and  upon 
their  payment  the  trustees  should  convey,  assign,  and  deliver  all 
the  rest  and  residue  of  his  estate  to  his  son.  The  court  said:  The 
testator  in  this  case  evidently  intended  that  the  whole  of  the  re- 
mainder of  hig  estate  should  be  used  for  the  support  of  his  wife 
as  long  as  she  lived,  and  that  upon  her  death,  and  after  the  pay- 
ment of  certain  legacies,  the  residue  should  belong  to  his  son,*  and 
held  that  it  vested  in  him  at  his  father's  death,  notwithstanding 
the  provision  in  the  will  for  a  conveyance  to  him  by  the  trustee; 
In  Oilman  v.  Beddington,  24  N.  Y.  8^  where  the  will  provided  that 


April,  1901.]  BsTATB  OF  Fair.  115 

opon  the  happening  of  ft  certain  eyent  the  trnat  property  waa  to 
be  'pftid*  conveyed,  or  made  over*  to  certain  beneficiaries,  it  was 
held  that  during  the  term  of  the  tmst  the  tltie  was  wholly  in  the 
trustees,  as  a  temporary  estate,  but  that  there  was  created  a  de- 
vise of  the  future  estate  as  a  remainder  in  fee,  which  vested  In 
the  beneficiaries  at  the  death  of  the  testator,  and  that  they  would 
be  entitled  to  the  possession  and  enjoyment  of  the  estate  at  the. 
expiration  of  the  trust.  In  Manlce  t.  Manlce,  43  N.  Y«  878,  the 
court  said:  The  direction  to  the  trustees  to  pay  over  the  principal 
share  of  each  grandchild  on  his  or  her  attaining  the  age  of  twenty* 
one  years  is  a  sufficient  devise  of  the  property,  and  will  vest  it 
in  the  devisee/  In  Moore  v.  Appleby,  b6  Hun,  868,  108  N.  Y.  237, 
15  N.  B.  877,  it  was  held  that  under  a  statute  containing  the  same 
provision  as  in  section  863,  it  was  designed  that  the  trustee  in  the 
ease  of  an  express  trust  should  be  vested  with  so  much  of  the  es- 
tate during  the  continuance  of  the  trust  as  should  be  necessary 
to  maintain  and  execute  It,  and  subject  to  that  that  the  property  in 
remainder  should  devolve  upon  the  persons  entitled  to  it  in  re- 
mainder, and  that  the  remainder  thus  vested  was  not  defeated  by 
a  direction  to  the  trustees  to  transfer  and  convey  the  estate  to  the 
remaindermen  upon  the  death  of  the  life  cestui  que  trust,  for  the 
reason  that  such  direction  was  not  a  purpose  for  which  an  express 
trust  was  authorized. 

*nie  law  favors  vested  rather  than  contingent  remainders,  and 
In  any  case  of  uncertainty  courts  will  construe  the  words  of  a 
will  so  that  the  remainder  will  vest  at  as  early  a  period  as  possi- 
ble. Words  in  a  will  directing  land  to  be  conveyed  to  or  divided 
among  remaindermen  after  the  termination  of  a  particular  estate 
are  always  presumed,  unless  clearly  controlled  by  other  provisions^ 
€t  the  instrument,  to  relate  to  the  beginning  of  enjoyment  by  the 
remaindermen,  and  not  to  the  vesting  of  the  title  in  them.  The 
uncertainty  of  the  right  of  enjoyment,  and  not  the  uncertainty  of 
Its  actual  enjoyment,  is  what  renders  the  remainder  contingent 
Wben  the  person  to  whom  the  remainder,  after  a  life  estate  is  lim- 
ited. Is  ascertained,  and  the  event  upon  which  it  la  to  take  effect 
la  certain  to  happen,  it  is  a  vested  remainder,  although  by  its  terms 
It  may  be  entirely  defeated  by  the  death  of  such  person  before  th% 
determination  of  the  particular  estate.  It  is  the  present  capacity 
af  taking  tf  ect  in  possession.  If  the  possession  were  to  become 
Tmcant,  and  not  the  certainty  that  the  possessicm  will  become  va- 
cant before  the  estate  limited  in  remainder  determines,  tliat  die- 
tlngnlshea  a  vested  from  a  contingent  remainder:  Williamson  v. 
Field,  2  Sand.  Oh.  663;  Moore  v.  Llttel,  41  N.  Y.  66;  4  Kenfs 
Commentariee,  208.  Where  an  estate  la  granted  tD  one  for  Ufe^ 
and  to  anch  of  hla  cliildrea  aa  shall  be  living  after  hia  death,  a 
pteccnt  right  to  the  future  possession  vests  at  once  In  such  chll- 
aa  are  living;  anbjeet  tD  open  and  let  In  after-bocn  chUtfrsi^ 
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and  to  be  devested  as  to  those  who  shall  die  without  Issue:  Crozall 
▼.  Shererd,  6  WaU.  288;  HcArthnr  t.  Scott,  1^  U.  a  880.  5  Bop. 
Ot  BeiK.  662;  Gflmaii  t.  Reddington,  24  N.  Y.*  9;  Brown  t.  Law- 
rence, 8  Onsh.  897;  Blanchard  ▼•  Blanchard,  1  Allen,  228. 

*These  iHrlndples  are  embodied  hi  the  following  proYlsions  of 
tlie  OItU  Oode:  Testamentmir  tSlapositlons,  indnding  deTtees  and 
Requests  to  a  person  on  attaining  majority,  are  presumed  to  Test 
at  the  teetator's  death*:  GIt.  Code,  sec  1841.  «A  testamentary  dis- 
position to  a  class  includes  every  person  answering  the  descrlptfoa 
at  the  testator's  death;  but  when  the  possession  ii  postponed  ts 
a  fnture  period,  it  includes,  also,  an  l^ersons  coming  within  the 
description  before  the  time  to  which  twsessslon  Is  postponed*:  Civ. 
Ck>de,  sec  1887.  *A  future  Interest  Is  Tested  when  there  is  a  per 
aon  In  being  who  would  have  a  right,  defeasible  or  Indefeasible, 
to  the  immediate  possession  of  the  property  upon  the  ceasing  ef 
the  intermediate  or  prsoedent  interest':  GIt.  Code,  sesu  nih? 

HB.  JUSTIOB  HARRISON  ALSO  DISSBNTBD,  and  adherafl  ts 
bis  opinhm  rendered  upon  the  preTlone  hearing  ef  the  caaa  aa  fo^ 
lows: 

^'At  the  death  of  the  testator  there  were  liTlng;  eC  the  benea- 
claries  designated  In  paragraph  16  of  his  will,  the  infant  son  ef 
Mrs.  Oelrichs,  Ato  brothers  and  sisters,-  and  the  Issue  of  a  de- 
ceased brother.  Tftese  persons  will  haTO  a  right  to  the  immediate 
possession  of  his  property  upon  the  termination  of  the  estate  of 
the  trustees,  defeasible,  howeTor,  upon  their  death  before  tiiat 
time;  and  If  befcHre  the  time  for  such  possession  shall  arrlTe  there 
ahall  be  other  persons  bom  Into  the  class  for  whom  proTiskni  Is 
made  In  the  will,  they  will  be  included  In  such  proTlslMi.  If  tbs 
testator's  children  had  all  died  the  day  after  his  own  deatli,  the 
estate  of  the  trustees  would  haTO  terminated,  and  the  dilld  ef 
Mrs.  Oelrichs  would  hSTo  been  entitled  to  the  possessloQ  of  oa^ 
half  of  the  estate,  and  his  collateral  kindred  to  the  other  half. 

"The  foregoing  considerations  lead  to  the  eondnston,  that  by 
the  will  of  Senator  Fair  an  equitable  remainder  In  his  estate  waa 
devised  to  the  persons  to  whom  the  trustees  were  directed  to  cob- 
Tey  upon  the  death  of  his  last  surTiTing  child;  that  this  remainder 
Tested  in  tiiose  persons  at  the  death  of  the  testator,  defeaatbie^ 
however,  upon  their  death  prior  to  the  death  of  hia  last  aarrlTl^g 
child,  and  subject  to  open  and  let  In  after-born  members  of  Iha 
designated  classes;  that  upon  the  death  of  the  testator's  last  ear- 
TlTlng  child  the  estate  of  the  trustees  In  the  property  wfll  tsr* 
minate^  and  a  conveyance  from  them  will  neither  enlarge 
^iinintth  this  remainder,  but  it  will  immediately  Test  In 
without  any  conveyance;  that  the  proTlslom  for  sack  eoBTcyaaoa 
did  not  create  any  trusf  in  the  property,  but  waa  a  aiere  dbee- 
4loB  te  tha  uusteai  to  make  effectlTe  the  other  provlshins  of  the 
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win,  and  Is  not  to  be  oonstnied  as  one  of  tlio  *p«rpoi<»*  f <Mr  whldi 
the  testator  created  the  trust 

'TThe  will  does  not  suspend  the  power  of  alienation  for  a  longer 
period  than  during  the  UTes  of  persons  In  b^lng  at  the  death  of 
tlie  testator.    The  fact  that  a  child  of  either  of  the  testator's 
daughters,  or  of  either  of  his  brothers  or  sisters,  maj  be  en  Tentre 
as  mere  at  the  death  of  his  last  sunrivlng  child  will  not  haye  this 
effect.    8ach  fact  cannot  be  invoked  to  impair  the  yallditj  of  the 
trust.    It  Is  onlj  the  power  of  alienation  which  the  statute  forbids 
to  be  suspended,  and  this  power  is  not  suspended  bj  reason  of 
SQj  difficulty  or  Inccmyenlence  that  may  attend  its  exercise.    The 
suspension  of  alienation  wliich  is  aimed  at  by  the  statute  is  such 
as  Ifs  caused  by  the  instrument  creating  the  estate,  and  not  such 
ss  arises  from  some  disability  on  tlie  part  of  the  person  in  whom 
the  estate  Is  yested,  such  as  infancy  or  other  incapacity,  or  ftom 
any  other  cause  outside  of  the  Instrument:  Toland  y.  Toland,  128 
OaL  140,  65  Pac.  681;   Moore  y.  Littel,  41  N.  Y.  66;  Beardsley  y. 
Hotchldss,  96  N.  T.  214.    Section  29  of  the  Olvil   Ck>de  proyides: 
*▲  child  conceiyed,  but  not  bom,  is  to  be  deemed  an  existing  per- 
son, so  far  as  may  be  necessary  for  its  interests,  in  the  event  of 
Its  subsequent  birth';  and  section  1339  of  the  Ciyil  Code  provides: 
'A  child  conceived,  but  not  born  until  after  a  testator's  deatli,  or 
any  other  period  when  a  dieposition  to  a  class  vests  in  right  or  la 
possession,  takes  answering  to  the  description  of  the  class.' 
'The  decree  of  distribution  should  be  reversed." 


Trusts  Void  in  Part— ▲  will  creating  legal  and  Illegal  trusts 
Biay  be  permitted  to  stand  and  to  be  enforced  so  far  as  ths 
Isi^  trusts  are  concerned,  if  they  can  be  separated  from  the 
Illegal,  and  upheld  without  doing  injustice  or  defeating  what 
the  testator  must  be  presumed  to  have  wished:  Gross  v.  United 
States  Xrost  Go^  131  N.  Y.  330,  27  Am.  St  Bep.  597,  80  N.  B.  12& 
BeSb  too,  HascaU  v.  King,  162  N.  Y.  134,  76  Am.  St  Bep.  302,  66 
N.  BL  Slfi.  But  if  the  legal  and  illegal  trusts  are  so  connected  as 
to  constitute  an  entire  scheme^  so  that  the  presumed  wishes  of 
the  testator  will  be  defeated  if  one  portion  is  retained  and  other 
portions  ndected,  or  if  manifest  injustice  will  result  from  such 
construction  to  the  beneficiaries,  then  all  the  trusts  must  be  con* 
sidered  together,  and  all  must  be  held  illegal,  and  must  fall:  Tlidea 
V.  Green,  130  N.  Y.  29,  27  Am.  St  Bep.  487,  28  N.  B.  880.  See, 
further,  the  monographic  note  to  Johnston's  Estate,  64  Am.  St 
Bep.  634-6M^  on  the  severability  of  perpetuities  and  forbidden 
trusts. 

Bestral&ts  on  Alienation.— Trusts  offending  the  rule  against 
Nstraints  on  alienation  are  discussed  in  In  re  Walkerly,  108  GaL  627, 
49  Am.  St  Bep^  97,  and  monographic  note,  41  Pac.  772. 
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TRUSTS— PA88IVB— USB  OF  GRANTOR-— JL  tnttt 
ated  by  deed  to  trastees,  to  hold  .during  the  lifetime  of  the  grantor 
certain  land  and  all  rents,  income,  profits,  and  proceeds  thereoC» 
and  the  proceeds  of  any  property  sold  or  exchanged  to  the  use  of 
the  grantor,  and  to  s^  and  convey  when  directed  by  him  to  anch 
person  as  he  may  direct,  is  a  mere  pasaiye  tmst  and  vcM. 

TRUSTS,  *rro  sbll  real  bstatb  and  applt  pro- 

OBEDS  in  accordance  with  the  instrument  creating  the  tmBt,'*  to 
be  valid  under  the  statute,  must  impose  an  ImperatiYe  duty  upon 
the  trustee,  both  to  sell  the  property  and  to  apply  the  proceeds 
by  parting  therewith  according  to  the  directions  contained  In  the 
deed  of  trust 

TRUSTS,  'TO  REGEIYB  RENTS  AND  PROFITS  OF 
REAIi  PROPBRTY,  and  pay  them  to,  0€  apply  them  to,  the  nso 
of  any  person,"  as  provided  by  statute^  imposes  an  active  duty 
npon  the  trustee,  to  apply  and  distribute  the  rents  and  profits  as 
directed  by  the  deed  creating  the  trust,  and  a  mere  passive  trust 
to  hold  them  for  the  use  of  the  grantor  Is  void. 

TRUSTS.  TO  HOLD  PROPBRTY,  do  not  constitute  tnisCS 
to  sell  and  dispose  of  the  proceeds. 

TRUSTS,  TO  HOLD  RENTS  AND  PROFITS  to  the  mOm 
use  of  a  certain  person,  are  not  trusts  to  receive  rents  and  proflts^ 
and  pay  or  apply  them  to  any  person.  Such  trusts  are  merely 
passive  and  void. 

TRUSTS— INTERVENING  VALID  AND  INVALID  PRO- 
YISIONS.— If  several  trusts  are  so  inextricably  interwovoi  mntf 
mutually  interdependent  that  the  destruction  of  one  mutUatea  and 
maims,  in  essential  particulars,  the  trust  scheme,  the  whole  must 
falL 

TRUSTS-ILLEGAL  GIFT  OF  RESIDUB.— A  gift  or  trust 
of  the  "residue  and  remainder,"  after  providing  for  an  Illegal 
primary  trust,  is  void.  If  the  primary  trust  Is  void*  the  tmsts 
and  limitations  over  must  falL 

Maeticky  Belcher  &  Mastick  and  W.  B.  Treadwell,  for  the 

appellants. 

T.  J.  Lyons^  C.  W.  Slacks  J.  H.  Durst,  Hart  ft  Oleaiy,  and 
J).  Stoney,  for  the  reepondents. 


HENSHAWy  J.  This  action  was  prosecuted  by  plain- 
tiffs to  quieti  against  defendants,  their  title  to  certain  real  es- 
tate, plaintiffs  claiming  the  legal  title  to  the  estate  as  trustees: 
1.  Under  a  deed  of  trust  executed  by  one  Amasa  P.  Willey  in 
bis  lifetime ;  and  2.  As  trustees  under  the  will  of  said  Willey, 
by  the  terms  of  which  he  devised  to  them  the  property  in  ques* 
tion,  upon  the  trusts  declared  in  a  deed  of  tmst  executed  by 
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liiin  in  his  lifetime.  By  its  judgment  the  conrt  decreed:  1. 
That  the  trusts  created  by  the  deed  of  trust  were  void,  and 
that  consequently,  under  this  instruments  the  trustees  had  no 
title;  2.  That  whether  or  not  they  had  title  by  virtue  of  Ihe 
will  was  a  question  to  he  resolved  in  the  first  instance  by  tho 
<H>urt  in  which  administration  of  the  estate  of  Willey  was  pend- 
ing.  From  the  judgment  thus  rendered  against  them  plain* 
tifib  appeaL 

Upon  this  appeal  we  are  concerned  solely  with  the  question 
<A  the  validity  or  the  invalidity  of  the  trusts  declared  by  the 
deed.    Of  those  trusts,  one  was  to  operate  during  the  lifetime 
of  the  settlor;  the  others  were  to  operate  upon  and  after  the 
death  of  the  settlor,  upon  the  '^residue*'  of  the  trust  property 
remaining  at  his  death.    As  has  been  said,  by  his  will  the  tes- 
tator ^'^  conveyed  his  property  to  these  same  trustees,  upon 
the  trusts  declared  in  his  deed   of  trust    The  first  .of  those 
trusts  having  terminated  by  his  death,  the  trusts  which  could 
be  operative  under  the  will  necessarily  are  only  those  designed 
to  follow  thereafter.    Whether  or  not  these  trusts,  even  though 
the  deed  of  trust  be  void,  may  still  be  effective  by  virtue  of 
their  re-enactment  in  the  will,  is  a  question,  in  the  first  in« 
stance,  to  be  determined  by  the  court  in  probate  (see  Estate  of 
Willey,  128  Cal.  1,  60  Pac  471),  and  therefore  not  the  subject 
of  consideration  here.    We  deem  it  important  to  say  this  in 
emphasis  of  the  fact  that  upon  this  appeal  the  court  is  deal* 
ing  only  with  the  question  of  the  validity  of  the  trust  scheme 
created  by  Willey's  deed. 

In  his  lifetime,  Willey  conveyed  all  the  real  estate  which  he 
owned  or  possessed,  to  these  plaintiffs,  as  trustees,  in  trust, 
^for  the  uses  and  purposes  following;  that  is  to  say: 

"1.  During  the  lifetime  of  the  said  party  of  the  first  part, 
to  hold  the  same,  and  all  the  rents,  income,  profits,  and  pro- 
ceeds thereof,  and  all  property  received  in  exchange  therefor, 
to  the  sole  use  and  behoof  of  the  said  party  of  the  first  part; 
and,  whenever  directed  by  the  party  of  the  first  part,  to  bargain, 
sell,  convey,  assign,  transfer,  and  deliver  said  property,  or  any 
part  thereof,  to  such  person  or  persons  as  the  said  party  of  ilie 
first  part  shall  direct,  and  to  hold  the  proceeds  of  any  such  sale, 
or  any  property  received  in  exchange  therefor,  to  the  sole  use 
and  behoof  of  the  said  party  of  the  first  part. 

*^2.  Upon  and  after  the  death  of  the  said  party  of  the  first 
part,  to  have,  hold,  and  possess  all  and  singular  the  residue  and 
temainder  of  said  property  and  effects,  to  lease  and  demise  the 


ISO  Ahsbioan  Statb  Bbpobtb^  You  84.     [Califomii^ 

lame,  and  to  receive  the  lentB,  mcome,  and  profits  UioeoL'^ 
Following  this  is  an  elaborate  trust  scheme^  nnneoessazr  here- 
to be  set  out. 

Manifestly,  the  trust  declared  in  the  first  clause  of  the  dsel 
is  a  trust  designed  to  oontinue  through  the  life,  and  to  teimi* 
nate  upon  the  death,  of  the  settlor.  It  must  be  an  ezpieas 
trust  permitted  by  section  857  of  the  Civil  Code,  or  it  is  void. 
That  section  is  divided  into  four  subdivisions.  SubdiTision  t 
permits  a  trust  in  real  pnqperty  to  mortgage  or  lease  it  for  the 
benefit  of  annuitants  or  other  legatees,  or  for  the  purpose  of 
settling  any  charge  thereon.  Clearly,  the  trust  here  create 
is  not  referable  to  this  subdivision.  Subdivision  4  permits  a 
trust  to  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  ^^^  the  same  for  the  purposes  and  within  the  lim- 
its prescribed  in  title  2  of  the  code.  This  has  to  do  with  accu* 
mulations  during  minorities  of  beneficiaries,  and,  of  course,  the 
trust  in  question  does  not  belong  to  this  clas&  Subdivision  1 
permits  a  trust  to  sell  real  property  and  apply  or  dispose  of  the 
proceeds  in  accordance  with  the  instrument  creating  the  trust. 
In  such  a  trust  the  essential  elements  are:  1.  An  imperative 
duty  upon  the  trustee  to  sell,  which  means  a  disposition  of  the 
proper^  for  money;  and  2.  An  equally  imperative  duty  to  ap- 
ply or  dispose  of  the  proceeds  in  accordance  with  the  instru« 
ment  creating  the  trust.  To  apply  or  dispose  of  the  proceeds 
IS  a  plain  direction  and  command  that  the  trustee  must  part 
with  the  moneys  obtained  by  the  sale.  Subdivision  3  permits 
a  trust  '^to  receive  the  rents  and  profits  of  real  property,  and 
pay  them  to  or  apply  them  to  the  use  of  a  specified  perso/L. 
Here,  too,  it  is  of  the  essence  of  the  trust  that  there  shall  be 
imposed  upon  the  trustee  the  active  duty  of  applying,  dis- 
tributing, and  apportioning  the  rents  and  profits  in  accordance 
with  the  directions  of  the  trust  The  trust  here  created  is  not 
a  trust  referable  to  any  one  or  more  of  these  specified  classeSi 
It  is  a  trust,  primarily,  "to  hold"  the  property,  and  its  rents 
and  income,  "to  the  sole  use  and  behoof  of  the  settlor.**  A 
trust  to  hold  property  is  not  a  trust  to  sell  and  dispose  of  the 
proceeds.  A  trust  to  hold  rents  and  profits  to  ihe  sole  use  and 
behoof  of  a  person  is  not  a  trust  to  receive  rents  and  profits,  and 
pay  them  or  apply  them  to  the  use  of  any  person.  It  is  a 
mere  passive  trust  It  is  a  trust  not  specified  by  section  857 
of  the  Civil  Code,  and  is  therefore  void:  Jarvis  v.  Babcock,  ^ 
Barb.  139;  Verdin  v.  Slocum,  71  N.  Y.  347;  Hagerty  v.  Hager- 
tj^  9  Hun,  175.    It  cannot  be  successfully  argued  that  this  ia 
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a  tragt  under  sabdiyisioii  3  of  section  857.  The  language  of 
the  trofit  is,  to  bold  the  rentflii  income,  and  profits  of  the  prop* 
€^,  to  the  sole  nae  and  behoof  of  the  party  of  the  first  part; 
not  to  pay  or  apply  them  to  his  nse.  The  tru^teea  are  to  do 
with  them  aa  the  settlor  may  direct,  and  he  might  direct  them 
to  hold  and  accomnlate  them  in  an  unlawful  manner  and  to 
an  unlawful  extent. 

It  ia  equally  impossible  to  find  in  this  language  a  valid  trusl^ 
under  subdivision  1  of  section  867 — ^first,  because,  as  has  been 
saic^  it  is  essential  to  such  a  trust  that  the  duty  upon  the  trus* 
tees  to  sell  should  be  imperative:  Cooke  v.  Flatt,  98  N.  Y. 
85;  Morffew  v.  San  Francisco  etc.  E.  B.  Co.,  107  Cal.  587,  ^®* 
595,  40  Pac.  810.  Here  no  such  duty  is  imposed.  The  trustee 
is  not  to  sell  at  all,  either  all  or  any  part  of  the  property,  unlesa 
directed  by  the  settlor,  and  then  he  is  not  alone  to  sell  to  such 
person  or  persons  aa  the  settlor  may  direct,  but  he  may  ex- 
change  properly  for  other  property,  as  clearly  appears  from 
the  language,  'Ho  hold  the  proceeds  of  any  such  sale,  or  any 
property  received  in  exchange  therefor,  to  the  sole  use  and  be« 
hoof  of  the  party  of  the  first  part.''  We  think  it  too  plainly 
i^parent  to  need  further  exposition  that  the  trust  or  trusts  at* 
tempted  to  be  created  in  the  first  clause  of  this  deed  are  one  and 
all  wholly  without  the  purview  of  section  857  of  the  Civil  Code; 
and  we  pass  to  the  consideration  of  the  effect  of  the  invalidity 
of  this  life  trust  upon  the  trusts  to  commence  upon  the  death 
of  the  settlor. 

It  is  a  familiar  principle  that  if  several  trusts  are  so  inextrica* 
bly  interwoven,  so  mutually  interdependent,  that  the  destruc- 
tion of  one  mutilates  and  maims  in  essential  particulars  the 
trust  scheme,  the  whole  must  f  alL  In  this  case,  the  dependence 
of  all  succeeding  trusts  under  this  deed  results — ^if  it  results 
at  all — ^from  the  language  above  quoted  from  the  second  para* 
graph :  '^pon  and  after  the  death  of  the  said  party  of  the  first 
part  to  hav^  hold,  and  possess  all  and  singular  the  residue  and 
remainder  of  said  property/'  for  certain  specified  uses  and 
trusts.  Here  it  is  apparent  that  it  is  only  the  residue,  a  legal 
phrase  of  well-defined  meanings  which,  after  the  settloi^s  death,. 
is  to  be  devoted  to  the  purposes  of  the  succeeding  trusts.  In 
Limbray  v.  Gurr,  6  Madd.  151,  the  rule  applicable  to  this  case 
is  laid  down  in  the  following  language:  '^ Where  a  residue  ia 
given  to  a  valid  purpose,  it  will  fall  with  the  prior  void  pur- 
pose, if  not  capable  of  being  ascertained  except  by  the  actual 
execution  of  that  purpose";  and  as  Jarman  expresses  it  {i 
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Jannan  on  Wills,  eth  ed.,  236) :  ^A  gift  of  fhe  residue,  after 
IffOTiding  for  an  illegal  object^  is  void."  In  Cowen  t.  Binaldo, 
42  Hun,  479,  31  N.  T.  Snpp.  555,  will  be  found  a  learned  dis- 
•eassion  of  the  qnestion  here  arising,  and  the  court  concludes: 
^ut  we  have  failed  to  find  any  case  in  which  ibe  primaiy 
trust  has  been  held  to  be  inyalid^  and  the  ulterior  trusts  or  dia* 
positions  of  the  will  hare  been  held  to  be  good.  •  .  .  .  The  pri* 
mary  objects  may  still  remain,  and  those  that  follow  may  be 
«ut  ofiE.  But  if  you  cut  off  the  primary  object,  upon  wha^  do 
the  ulterior  provisions  depend  ?**  In  instance  of  the  rule  ihat 
when  ^*^  the  primary  trust  has  been  adjudged  void,  the  tnisis 
and  limitations  over  have  uniformly  fallen,  may  be  cited  Rice 
▼.  Barrett,  102  N.  Y.  161,  6  N.  E.  898;  Bedanan  t.  Bonsor,  23 
K.  Y.  298,  80  Am.  Dec.  269;  Dodge  ▼.  Fond,  23  N.  Y.  69; 
Hone  y.  Van  Schaick,  20  Wend.  564;  Smith  ▼.  Edwards,  88 
N.  Y.  92;  Fowler  t.  Ingersoll,  127  N.  Y.  472,  28  N.  B.  47L 

It  follows,  therefore  (and  this  language  has  exclusiye  appli* 
nation  to  the  trust  scheme  created  and  attempted  to  be  set  ia 
operation  by  the  deed  of  trust  alone),  that  the  trial  court  oor* 
rectly  decided  that  no  title  Tested  in  the  trustees  by  virtue  of 
the  deed  of  trust,  and  the  judgment  appealed  from  is  th^efoie 
affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  Oaroutte,  J.,  Tem^e^  J^  asd 
Beatly,  C.  J.,  concurred. 

McFABLAND,  J.,  concurring.  I  concur  in  the  judgment 
and  in  the  opinion  of  Mr.  Justice  Henshaw.  It  is  well  to  no- 
tice, however,  that  in  Estate  of  Willey,  128  CaL  1,  60  Fuc 
471 ,  the  first  clause  of  the  deed  to  Carpenter  and  Boericke  was 
not  attacked  on  the  ground  that  it  attempted  to  create  a  trust 
not  permitted  by  section  857  of  the  Civil  Code.  Moreover,  in 
Estate  of  Willey,  128  Cal.  1,  60  Fac  471,  which  dealt  entirely 
with  the  will,  the  question  whether  or  not  said  first  clause  of 
the  deed  was  valid  was  immaterial.  The  will,  of  course,  did  not 
take  effect  until  after  the  death  of  the  testator,  and  the  refer- 
ence, in  the  will,  to  the  deed  embraced  only  those  trusts  de- 
clared in  the  deed  which  became  operative  after  the  testator'i 
death;  and  for  the  uses  and  purposes  of  these  latter  trusts  he 
devised  and  bequeathed  to  Carpenter  and  Boericke  ^ali  tbs 
property,  real  and  personal,  «  •  ■  •  of  which  I  may  die  aeised 
'^^  possessed/* 

fiehearing  denied* 
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Trusts  Void  in  Part— When  some  of  the  trustt  of  a  will  are 
legal  and  others  Illegal,  if  they  are  so  connected  as  to  consti- 
tnte  an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
will  be  defeated  If  one  portion  is  retained  and  other  portions  are 
rejected,  or  if  manifest  injustice  will  result  from  such  construc- 
tion to  the  beneficiaries,  then  all  the  trusts  must  be  considered 
together,  and  all  must  fall:  Tllden  y.  Green,  130  N.  Y.  29,  27  Am. 
8t  Bep.  487,  28  N.  B.  880.  8ee,  also,  Bldred  y.  Meek,  183  IlL  20, 
76  Anu  8t.  Bep.  80,  65  N.  B.  636;  monographic  note  to  Johnston's 
Bstate,  64  Am.  8t  Bep.  634-646.  However,  where  there  are  two 
tmat  objects*  <me  of  which  Is  principal  and  the  other  altematlYS^ 
and  the  latter  only  Is  YOid,  the  principal  trust  may  stand  and  the 
other  faU:  HascaU  ?•  King,  162  N.  Y.  134^  76  Am.  St  Bepw  102,  66 
N.  &  610b 
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CONSTITUTIONAL  LAW-PUBLI0ATI0N8.-Tli€re  Is  W 
coDBtltntional  right  to  publish  every  fact  or  itatement  limply  be- 
eause  It  tai  true. 

CONSTITUTIONAL  LAW.— THE  POWER  OP  THE  8TATB 
TO  PUNISH  ACTS  AS  INJURIOUS  TO  PUBLIC  BOTALTH. 
safety,  or  morals,  is  not  limited  to  acts  within  the  adjudicated 
•cope  of  the  common-law  offenses  of  nuisance  and  lib^ 

CONSTITUTIONAL  LAW.-It  Is  the  duty  of  courts  to  give 
effect  to  a  legitimate  legislatlTe  purpose  plainly  indicated.  If  it 
can  reasonably  be  done,  and  not  to  construe  language  bo  as  t» 
inyalidate  a  statute  when  fairly  susceptible  of  a  construction  con- 
sistent  with  its  yalidity. 

CONSTITUTIONAL  LAW— LIBERTY  OF  PRESS.— A  stat- 
ute makmg  it  a  penal  offense  to  sell,  or  offer  to  sell,  land,  op  give 
a  publication  principally  made  up  of  criminal  news,  police  reports^ 
and  pictures  and  stories  of  bloodshed,  lust  and  crime,  does  not 
Tiolate  constitutional  guaranties  that  eyery  person  may  fireely  speak, 
write,  and  publish  hia  sentiments  on  all  subjects,  and  that  no  law 
shall  be  passed  to  restrain  the  liberty  of  speech  or  of  the  press. 

PLEADINGS-COMPLAINT  ON  OBSCENE  LITERATURE. 
A  complaint,  under  a  statute  prohibiting  the  sale  or  giving  away 
of  publications  principally  devoted  to  the  publication  of  criminal 
news,  police  reports,  or  pictures,  or  stories  of  deeds  of  bloodshed, 
lust,  and  crime,  is  sufficient,  If  the  offense  is  charged  In  the  words 
of  the  statute. 

CONSTITUTIONAL  LAW.— THE  VALIDITY  OP  STAT- 
UTES IS  A  QUESTION  OF  LAW  for  the  court,  and  the  jury  is 
bound  to  accept  its  opinion  as  the  law  for  the  case. 

OBSCENE  LITERATURE— GIST  OF  OFFENSE.— Under  a 
statute  making  it  a  penal  offense  to  sell,  offer  for  sale,  lend  or 
give,  a  paper  principally  made  up  of  criminal  news,  police  reports, 
and  pictures  and  stories  of  lust,  bloodshed,  and  crime,  the  gist  of 
fhe  offense  Is  the  massing  of  these  Immoralities  In  one  publlca- 
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tton  for  circulation,  and  demands  that  the  paper  shall  be  princi- 
pally demoted  to  the  publication  of  such  material.  The  law  caih> 
not  be  evaded  by  intermingling  other  material,  whether  for  the 
purpose  of  evasion  or  of  securing  attention  to  the  main  subject 
matter,  so  long  as  the  principal  resulting  effect  is  the  circulation 
^f  this  massed  immorality.  It  is  for  the  jury  to  determine  whether 
the  papers  In  evidence  were  thus  devoted  to  the  publication  of 
material  claimed  to  be  within  the  statutory  doicription. 

ORIBilNAL  LAW-8ALB  OF  PROHIBITED  ARUGLBS- 
AUTHORITY  TO  SERVANT  TO  SELL.— In  statutory  offenses 
consisting  in  the  sale  of  articles  in  violation  of  regulations  for  se- 
•cnring  public  order,  the  authority  to  a  servant  to  sell  the  particu- 
lar artide  charged  as  sold  by  the  master  may,  without  proof  of 
jiny  specific  authority,  be  inferred  from  various  circumstances, 
such  as  the  relation  of  shopkeeper  and  selling  clerk,  coupled  with 
proof  that  the  article  sold  was  placed  by  the  master  in  the  shop 
«mong  other  things  that  were  to  be  sold,  carelessness  or  negligence 
of  the  master  in  providing  or  keeping  the  articles  sold,  and  other 
evidence  legally  tending  to  prove  that  the  sale  was  made  with 
the  knowledge  and  consent  of  the  mast^,  provided  such  evidence 
^oes  in  fact  satisfy  the  jury  beyond  a  reasonable  doubt  that  the 
servant  in  selling  the  article  acted  in  pursuancei  of  authority  from 
the  knaster. 

CRIMINAL  LAW— IMMORAL  PUBLIGATION.-In  a  prose- 
cutlon  for  selling  a  paper  devoted  to  immoral  matter,  the  question 
'Whether  the  matter  published  therein  comes  within  the  statutory 
prohibition  is  for  the  court  to  determine,  when  the  sale  and  the 
fact  that  the  paper  was  devoted  to  the  publication  of  the  class  of 
matter  contained  therein  are  admitted. 

L.  N.  Blydenburgh  and  B.  E.  De  Forest,  for  the  appellant 
W.  H.  Williams,  state's  attorney,  for  the  appellee. 

^  HAMEBSLEY,  J.  The  demurrer  to  the  complaint  was 
properly  overruled.  The  only  reasons  specified  in  the  demurrer 
that  call  for  notice  are  iliese :  '^3.  Because  it  [the  act  of  1895, 
on  which  the  prosecution  was  brought]  restricts  the  constitu- 
tional right  to  publish  tiie  truth;  4.  Because  it  is  not  alleged 
that  the  matter  is  obscene,  blasphemous,  scandalous^  or  libel- 
ens.** 

ThCTe  is  no  constitutional  right  to  publish  every  fact  or 
statement  that  may  be  true.  Even  the  right  to  publish  accurate 
reports  of  judicial  proceedings  ia  limited.  The  substance  of 
the  rule  is  briefly  stated  by  Judge  Gooley,  in  his  work  on  Con- 
etitational  Limitations  (page  449) :  ^f  the  nature  ^  of  the 
ease  is  such  as  to  make  it  improper  that  the  proceedings  should 
be  spread  before  the  public,  because  of  their  immoral  tendency 
or  of  the  blasphemous  or  indecent  character  of  the  evidence 
exhibited,  tiie  publication,  though  impartial  a&d  full,  will  be 
a  public  offense^  and  punishable  accordingly.*'  This  role  ap- 
plies with  a  far  wider  range  to  ordinary  matters. 
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If  the  fourth  epecification  implies  that  the  power  of  the 
etate  to  punish  acts  as  injurious  to  the  public  health,  safety, 
or  morals,  is  limited  to  acts  within  the  adjudicated  scope  of 
the  common«>law  offenses  of  nuisance  and  libel,  it  is  unfonnded. 
These  elastic  common-law  crimes  are  based  on  the  broad  prin- 
ciple that  conduct  injurious  to  public  health,  safety,  and  morals^ 
may  be  restrained  and  punished  by  the  state,  although  the 
same  conduct,  if  harmless,  cannot  validly  be  preyented. 
Though  defined  by  an  unwritten  law,  the  crimes  in  fact,  hke 
most  common-law  rules,  depeiA  on  legislative  authority,  and 
may  be  restricted  or  extended  by  the  same  power.  Upon  a 
prosecuition  of  the  common-law  offense,  the  question  whether 
the  conduct  charged  is  injurious  may  be  a  question  af  fact 
for  the  jury;  but  there  are  cases  in  which  the  legislature  may 
withdraw  from  the  offense  certain  specified  acts  as  not  inju^ 
rious,  or  may  declare  certain  conduct  to  be  injurious  and 
make  such  conduct  a  statutory  offense;  when  this  is  don^ 
the  injurious  nature  of  the  conduct  is  determined — sobject, 
in  some  instances,  to  judicial  review — by  the  legislature,  and 
is  not  a  question  of  fact  involved  in  a  prosecution  under  such 
statute:  State  v.  Main,  69  Conn.  123,  133,  61  Am.  St  Bep. 
30,  37  Atl.  80;  State  v.  Cunningham,  25  Conn.  195,  203. 

The  definition  of  the  perversion  of  the  press  to  the  injury 
of  public  morals,  as  the  equivalent  of  conduct  which  at  com* 
mon  law  had  been  punished  upon  indictment  for  libel,  is  in* 
adequate  and  unsound.  It  substitutes  the  effect  for  the  cause. 
The  law  of  libel,  as  related  to  such  conduct,  rests  upon  the 
principle  of  the  power  and  duly  of  the  state  to  protect  eadi 
citizen  from  malicious  injury,  and  society  from  attacks  upon 
its  safety  as  well  as  from  the  pollutions  of  immorality,  and  is 
coincident  in  its  range  with  a  large  portion  of  the  field  covered 
by  that  principle,  but  does  not  mark  its  limits. 

^^  This  erroneous  view  was  set  forth  with  much  ingenuity 
and  ability  in  the  argument  of  counsel  reported  in  the  com* 
paratively-recent  case  of  In  re  Bapier,  143  XT.  S.  110,  IB  Sup. 
Ct.  Bep.  374 ;  but  the  decision  involved  a  condemnation  of  the 
view,  although  the  opinion  deals  mainly  with  conclusiims^ 
without  detailing  the  reasons,  owing,  as  the  court  states,  to  the 
death  of  Mr.  Justice  Bradley  who  had  been  assigned  to  vindicate 
the  conclusions. 

If  such  an  attempt  to  bottle  up  a  broad  principle  of  free 
government  in  the  definite  results  of  its  past  application  could 
be  made  successful,  it  would  in  effect  seriooslj  narrow  the 
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freedom  of  speech  and  press  as  now  Tjnderstood^  as  well  as 
cripple  the  state  in  affording  that  protection  to  the  individual 
and  the  public  from  wrongful  acts  which  is  a  necessity  to  the 
enjoyment  of  real  freedom. 

It  is^  therefore,  immaterial  whether  or  not  the  conduct  de- 
scribed in  the  statute  has  heretofore  been  held  to  be  sufficient 
to  support  an  indictment  at  common  law  for  nuisance  or  libel. 
The  legislature  has  declared  that  it  does  endanger  public  morals ; 
and  this  it  has  the  power  to  do  unless  the  court  can  say  that 
such  declaration  is  plainly  unfounded. 

If  the  fourth  specification  simply  implies  that  an  informa- 
tion under  the  statute  must  contain  an  allegation  that  the  pro- 
hibited publications  are  obscene,  etc.,  it  is  wholly  without  merit. 
But  the  force  of  the  demurrer  is  not  entirely  confined  to  the 
specified  reasons.  If  for  any  reason  the  statute,  or  that  portion 
of  it  under  which  the  accused  was  prosecuted  and  punished,  is 
unconstitutional  or  void,  the  demurrer  should  have  been  sus- 
tained. 

The  offense  charged  in  the  information  is  a  violation  of  one 
of  the  provisions  of  section  2  of  ''An  act  relating  to  obscene 
literature,''  passed  in  1895:  Pub.  Acts  1895,  e.  205,  p.  558. 
Possibly  the  section  may  be  framed  with  looseness,  may  in  some 
particulars  be  open  to  a  construction  inconsistent  with  its 
evident  purpose,  and  invite  judicious  revision;  but  it  is  the  duty 
of  the  court  to  give  effect  to  a  legitimate  legislative  purpose 
plainly  indicated,  if  it  can  reasonably  be  ^"^  done,  and  not  to 
construe  language  so  as  to  invalidate  an  act  when  the  language 
is  fairly  susceptible  of  a  construction  consistent  with  validity: 
State  V.  Brennan's  Liquors,  25  Conn.  278,  289;  Hartford 
Bridge  Co.  v.  Union  Ferry  Co.,  29  Conn.  210,  227;  Wilton  v. 
Weston,  48  Conn.  325,  338;  State  v.  Lewis,  51  Conn.  113, 127; 
Hiles  V.  Strong,  68  Conn.  273,  287,  86  AtL  55. 

This  act  is  evolved  from  one  directed  to  the  suppression  of 
obsc^ie  literature,  passed  in  1834,  which  appears  in  successive 
levisions  until  and  including  that  of  1875.  In  the  last-named 
Tevifiion  it  reads  as  follows: 

''Sec.  8.  Every  person  who  shall  •  •  •  •  sell  •  •  .  •  any 
printed  •  •  •  •  matter,  drawing  or  figure,  of  an  obscene  char- 
acter, •  •  •  •  shall  be  fined 

''Sec  4.  Every  person  who  shall  •  •  •  •  introduce  into  any 
family,  college,  academy,  or  school,  any  printed  or  engraved 
matter  containing  obscene  language,  ....  or  any  drawing  or 
flgnie  of  an  obibens  character,  shall  be  fined'':  Pages  S1S«  518. 
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In  1879,  the  scope  of  flection  4  was  extended,  and  the  section 
•mended  to  read  as  follows:  '^very  person  who  shall  sell,  er 
knd,  or  introduce  into  any  family,  •  •  •  •  any  obeoene,  kwd, 
or  lasdyions  book,  pamphlet,  paper,  •  •  •  •  or  other  pfablicatiim 
of  an  indecent  nature,  •  .  •  •  shall  be  flned^:  Pob.  Acta  1879, 
p.  428.  In  1885  the  scope  of  section  8  was  extended  for  the 
pnrpose  of  coyering  ''obscene  and  immoral  publications,"  ty 
the  repeal  of  tiie  section  and  the  snbetitntion  of  tiie  following: 
''Section  1.  Every  person  who  shall  bny,  seU,  •  •  •  •  or  hate 
in  his  possession  with  intent  to  sell,  any  obscene  or  indeeent 
book,  pamphlet,  paper,  •  •  •  •  shall  be  punished  by  a  fine.  .  •  •  • 
"Sec.  2.  Erery  person  who  riiall  sell  •  •  •  •  any  bocdc,  inaga« 
sine,  pamphlet,  or  paper  devoted  wholly  or  princi}>ally  to  the 
publication  of  criminal  news,  or  pictures  and  stories  of  deedb  of 
bloodshed,  lust  or  crime,  shall  be  fined'' :  Puk  Aeta  1885,  pw 
433. 

It  is  evident  that  this  enlargement  of  section  8  was  befieved 
to  cover  the  evil  of  introducing  indecent  literature  into  families, 
etc.,  which  was  punished  by  section  4  as  amended  in  1879 ;  for 
ihis  provision  was  dropped  (without  any  prior  repeal)  in  the 
Sevision  of  1888.    It  is  also  evidentt  that  the  legialatiiie  hers 
declares  the  dissemination  of  **  publications  of  the  kind  speci- 
fied to  be  dangerous  to  public  morals,  and  that  the  designated 
publications  are  in  fact  such  aa  deal  with  information  of  adi 
and  conduct  which  are  wicked  and  in  violation  of  moral  obliga- 
tions, like  lawless  deeds  of  bloodshed,  lustful  or  lascivious  con- 
duct, crimes  or  offenses  involving  similar  immorality,  and  with 
matters  of  that  naturo  made  attractive  in  the  treatment  by 
pictures  and  by  stories.    The  phrase  "criminal  news"  is  weed  in 
its  wide  signification  of  information  of  wicked  and  inuniMtal 
acts  of  recent  occurrence  or  discovery.    The  legidatore  in  effect 
declares  tiie  concentration  of  items  of  this  nature  for  circala- 
tion  in  publications  devoted  wholly  or  mainly  to  their  edlection, 
to  be  of  immoral  tendency,  calculated  to  induce,espedally  among 
the  young,  the  immoralities  they  are  thus  incited  to  dwell  upon, 
and  80  to  endanger  the  public  morals.    It  is  impooBflde  to  eay 
that  this  declaration  is  without  reason,  or  that  such  pnfalica- 
tions  do  not  tend  to  public  demoraliaatimi  as  truly  aa  deserip* 
tions  of  mero  obscenity.    The  statute  therefore  seeks  to  protect 
the  public  from  this  danger  by  punishing  the  sdling  and  other 
.dissemination  of  the  designated  publicationa. 

In  the  Bevision  of  1888,  section  1687  re^nacts  the  provisimn 
against  obscene  publications  contained  in  asBtiott  8  of  the  Bevi- 
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«ion  of  1875^  as  enlarged  by  flection  1  of  fhe  act  of  1885,  and 
section  1538,  like  section  2  of  the  act  of  1885,  punishes  the 
spread  of  the  specified  immon^  publications,  thereby  covering 
the  evil  of  their  introduction  into  families,  schools,  etc.,  so 
effectually  as  to  induce  the  omission  from  the  Bevision  of  1888 
of  section  4  of  the  Bevision  of  1875  as  am^ded  in  1879.  Sec- 
tion 1538  does  not  differ  from  section  2  of  the  act  of  1885,  ex* 
oept  in  punctuation,  and  we  do  not  think  that  difference  alters 
the  meaning. 

In  1895  the  various  sectiona  of  the  Bevision  of  1888  directed 
against  the  publication  of  obscene  and  immoral  literature  were 
amended  and  grouped  in  ''An  act  relating  to  obscene  literature": 
Pub.  Acts  1895,  p.  558.  The  principal  alterations  relate  to 
punishment.  Section  1538,  as  thus  amended,  reads:  ''Every 
person  who  shall  sell  •  .  •  •  any  book,  magazine,  pamphlet,  or 
paper,  devoted  to  the  ^^  publication,  or  principally  made  up 
of  criminal  news,  police  reports,  or  pictures  and  stories  of  deeds 
of  bloodshed,  lust,  or  crim  V  shall  be  punished.  The  offense  here 
described  is  essentially  the  same  as  that  described  in  section  2 
of  the  act  of  1885.  It  may  be  committed  in  different  ways. 
One  way — ^which  is  the  offense  charged  in  the  information-— is 
by  selling,  or  having  in  possession  with  intent  to  sell,  a  news- 
p^er  mainly  devoted  to  detailing  recent  violations  of  moral 
obligations  through  acts  of  lawless  violence,  through  conduct 
induced  by  lust,  through  crime;  to  illustrating  such  conduct  by 
pictures;  to  revealing  such  conduct  by  stories.  It  is  immateriid 
whether  the  paper  is  devoted  to  setting  forth  such  immoralities 
in  one  or  more  of  the  manifestations  last  above  indicated;  in 
oither  case  the  offense  is  conmiitted.  The  radical  difference  be- 
tween the  demoralizing  effect  of  facts  stated  only  as  incident  to 
the  Intimate  purposes  of  science  or  literature,  and  the  same 
facts  separated  from  their  surroundings  and  massed  for  attrac- 
tive presentation  so  as  to  fill  the  mind  of  the  reader  only  with 
the  immoralities  they  suggest,  is  too  patent  to  need  comment: 
The  gist  of  the  offense  consists  in  disseminating  by  means  of 
the  newspaper,  which  finds  its  way  into  families,  reaching  the 
yonng  as  well  as  the  mature,  a  selection  of  immoralities  so 
treated  as  to  excite  attention  and  interest  sufficient  to  command 
€ircnlati<m  for  a  paper  devoted  mainly  to  the  collection  of  such 
matters. 

We  cannot  say  that  the  act  of  1895,  in  so  far  as  it  defines  and 
punishes  this  offense,  is  void;  and  very  clearly  it  does  not 
Tiolate  any  constitutional  provision  relating  to  the  freedom  ol 
the  press. 

Am.  St  Rap..  VoL  LXXXIV-^ 
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^Article  Firsf  of  our  constitution  contains  a  statement  of 
certain  '^essential  principles  of  liberty  and  free  gOTemmenty* 
which  constitute  an  underlying  jDondition  on  which  tbe  del^i* 
lion  of  power  to  the  several  goyemmental  agencies  is  made,  and 
eo  operate  as  limitations  on  the  ezeicise  of  the  aoTereign  power 
granted  in  broad  terms  to  the  legislative  aa  well  as  to  the  execu- 
tiTe  and  judicial  departments:  State  ▼.  Conlon,  65  Conn.  478^ 
489,  48  Am.  St  Bep.  227,  33  Atl.  518 ;  Norwalk  St  By.  Co.V 
Appeal,  69  Conn.  576,  589,  38  AtL  70&  Among  these,  the 
most  important  and  vital  ^^  are  the  right  to  participate  in  the 
exercise  of  political  power,  and  the  right  to  the  free  exercise 
and  enjoyment  of  religious  profession  and  worriiip,  aa  declared 
in  the  first  four  sections  of  the  article.  A  corollary  to  these 
rights  is  the  right  to  the  free  expression  of  opinion  on  pnblie 
measures  and  men,  and  on  religious  tenets  and  controversy. 
This  corollary  is  expressly  declared  in  the  following  two  eeo* 
tions  of  the  article^  viz. : 

''Sec.  5.  Every  citizen  may  freely  speak,  write,  and  pablisk 
his  sentiments  on  all  subjects,  being  responsible  for  the  abuse 
of  that  liberty. 

^Sec.  6.  No  law  shall  ever  be  passed  to  restrain  the  liberty  of 
speech  or  of  the  press.'' 

The  primary  meaning  of  'liberty  of  the  press,**  as  un- 
derstood at  the  time  our  early  constitutions  were  framed, 
was  freedom  from  any  censorship  of  the  press;  from  ^all 
such  previous  restraints  upon  publications  as  had  he&k 
practiced  by  other  governments,  and  in  early  times  here,  to 
stifle  the  efforts  of  patriots  toward  enlightening  their  fellow* 
subjects  upon  their  rights  and  the  duties  of  rulers'':  Common- 
wealth  V.  filanding,  3  Pick.  304,  313,  15  Am.  Dec.  214.  But 
this  fundamental  guaranty  goes  further:  it  recognizes  the  free 
expression  of  opinion  on  matters  of  church  or  state  as  essential 
to  the  successful  operation  of  free  government,  and  it  also  rec- 
ognizes  the  free  expression  of  opinion  on  any  subject  aa  essen* 
tial  to  a  condition  of  civil  liberty.  The  right  to  discuss  public 
matten  stands  in  part  on  the  necessity  of  that  right  to  the 
operation  of  a  government  by  the  people;  but,  with  this  excep* 
tion,  the  right  of  every  citizen  to  freely  express  his  sentiments 
on  all  subjects  stands  on  the. broad  principle  which  supports  the 
equal  right  of  all  to  exercise  gifts  of  property  and  faculty  in 
any  pursuit  in  life — ^in  other  words,  upon  the  essential  principles 
of  civil  liberty  as  recognized  by  our  constitution.  Every  citi* 
zen  has  an  equal  right  to  use  his  mental  endowments,  as  well 
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as  Iu8  property.  In  any  harmless  occupation  or  manner ;  but  he 
has  no  right  to  nse  them  so  as  to  injure  his  fellow-citizens  or 
to  endanger  the  vital  interests  of  society.  Immunity  in  the 
mischievous  use  is  as  inconsistent  with  civil  liberty  as  prohibi- 
tion of  the  harmless  use.  Both  arise  from  the  equal  right  of 
all  to  protection  of  law  in  the  enjoyment  of  individual  freedom 
of  action,  *•  which  is  the  ultimate  fundamental  principla. 
This  truth  is  plainly  expressed  in  the  language  of  section  3  and 
of  section  5.  The  liberty  protected  is  not  the  right  to  perpe-* 
irate  acts  of  licentiousness,  or  any  act  inconsistent  with  the 
peace  or  safety  of  the  state.  Freedom  of  speech  and  press  does 
not  include  the  abuse  of  the  power  of  tongue  or  pen,  any  more 
than  freedom  of  other  action  includes  an  injurious  use  of  one's 
occupation,  business,  or  properiy.  In  truth,  freedom  of  speech 
and  press,  like  freedom  of  other  action,  is  necessarily  pro- 
tected by  the  first  four  sections  of  the  article;  and  sections  5 
and  6  are  not  essential  for  that  purpose,  except  so  far  as  they 
oiect  an  arbitrary  bar  to  any  form  of  censorship  of  the  press. 

The  general  right  to  disseminate  opinions  on  all  subjects  was 
]nrobably  specified  mainly  to  emphasize  the  strong  necessity  to 
a  free  government  of  criticism  of  public  men  and  measures. 
But  it  is  specified  as  one  of  the  conditions  of  civil  liberty,  and, 
like  other  conditions  of  a  similar  nature,  it  necessarily  involves 
ttie  protection  of  those  who  may  suffer  from  the  wrongful  exer- 
cise of  any  common  right.  The  idea  of  immunity  from  mo- 
lestation for  the  harmful  use  of  opinion  was  perhaps  not  un- 
dreamed of  in  the  convention  of  1818,  but  it  certainly  was  held 
to  be  inconsistent  with  true  freedom.  It  may  be  significant  of 
the  views  of  the  framers  of  our  constitution  that  a  section  of 
article  first  contained  in  its  first  draft,  which  prohibited  the 
molestation  of  any  person  for  his  opinions  on  any  subject  what- 
ever,  was  under  the  consideration  of  the  convention  during 
moat  of  its  session  and  was  finally  rejected  without  dissent: 
Joomal  of  the  Constitutional  Convention  of  Connecticut,  18, 
76,  55. 

The  notion  that  the  broad  guaranty  of  the  common  right  to 
free  speech  and  free  thought,  contained  in  our  constitution,  is 
intended  to  erect  a  bulwark  or  supply  a  place  of  refuge  in  be- 
half of  the  violaters  of  laws  enacted  for  the  protection  of  society 
from  the  contagion  of  moral  diseases,  belittles  the  conception  of 
constitutional  safeguards  and  implies  ignorance  of  the  essentiala 
of  civil  liberty. 

The  act  of  1895  is  valid  in  so  far  as  it  punishes  the  offense  of 
which  the  accused  was  convicted.    It  is  not  necessary  to  ®^  con- 
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uder  other  proyisions  of  fhe  act.  PortioiiB  of  a  atatnte  may  be 
Talid,  although  other  portiona  may  be  nnconatitntional:  State 
T.  Wheeler,  25  Conn.  290,  299.  We  say  nothing  aa  to  the  pol- 
icy of  such  legislation;  the  only  question  before  na  la  the  one  of 
▼tdidity.  Legislation  may  or  may  not  be  adapted  to  accom- 
plish a  valid  and  beneficial  purpose,  and  its  utility  or  futility 
Is  for  the  consideration  of  the  legislature*  Somewh&t  similar 
itatutes  have  been  enacted  in  other  states,  and  their  validity  has 
been  sustained  on  the  general  lines  we  have  indicated ,  although 
our  attention  has*  not  been  called  to  any  case  precisely  analo- 
goua:  State  v.  Van  Wye,  136  Mo.  227,  234,  58  Am.  St.  Bep. 
627,  37  S.  W.  938;  In  re  Banks,  56  Kan.  243,  42  Pac  693; 
TTnited  States  v.  Harmon,  45  Fed.  414,  416;  In  re  Bapier,  14S 
U.  S.  110,  134,  12  Sup.  Ct  Bep.  374, 

It  was  competent  for  the  state's  attorney  to  chaige  fb» 
offense  in  the  words  of  the  statute:  State  v.  Carpenter,  M 
Conn.  97,  106,  22  Atl.  497;  State  v.  Costello,  62  Comu  3S8, 
131,  25  Atl.  477;  Strohm  v.  People,  160  HL  582^  584^  43  N.  B. 
622. 

The  errors  alleged  in  denying  the  requests  to  charge  are  auf- 
ficiently  considered  in  the  discussion  of  the  chaige  aa  given.  Tb 
a  large  extent  the  requests  were  so  framed  that  the  court  prop- 
erly refused  to  incorporate  them  in  the  charge.  It  ia  not  for 
eounsel  to  frame  the  charge  of  the  court 

The  first  passage  in  the  charge  to  which  objection  ia  made 
is  not  open  to  the  error  assigned.  The  court  correctly  charged 
that  tile  statute,  in  so  far  as  it  created  the  offense  for  whidi 
the  defendant  was  prosecuted,  is  a  constitutional  and  valid  law. 
But  it  did  err  in  telling  the  jury  that  they  were  judgea  of  its 
constitutionality.  The  validity  of  a  sUtute  is  a  queation  of  law 
to  be  settled  by  the  court,  and  the  jury  are  bound  to  aop^t  the 
<ypinion  of  the  court  as  the  law  for  the  case:  Stete  v.  Main,  69 
Conn.  123,  132,  61  Am.  St  Bep.  30,  37  Atl.  80. 

The  second  passage  objected  to  could  hardly  have  injured  the 
defendant  It  relates  to  the  interpretation  of  the  language  of 
the  stetute,  viz. :  ^Criminal  news,  police  reports,  or  pictures  and 
atories  of  deeds  of  bloodshed,  lust,  or  crime.''  Aa  we  have 
aeen,  this  language  means  wicked  and  inmioral  acte  and  con- 
duct set  forth  in  the  form  of  news;  that  is,  accounte  of  events 
of  that  nature,  or  in  the  form  of  stetemente  '^  of  or  articles 
eonceming  the  doings  of  the  police  in  the  detection  and  prose- 
cution of  offenses  of  that  nature;  or  in  the  form  of  pictorea,  as 
irell  aa  stories,  of  matters  of  that  nature — ^L  e.,  deeda  of  blood- 


. 
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thed^  of  lust,  or  of  crime  which  is  a  violation  of  law  inyolving 
wicked  and  immoral  acta  and  conduct  This  language  desig« 
nates  one  class  of  matter — ^i.  e.,  wicked  and  immoral  conduct  as 
manifested  in  one  or  more  of  the  forms  specified:  Strohm  t* 
People,  160  111.  586,  43  N.  E.  622. 

The  third  passage  objected  to  contains  material  error.  The 
gist  of  the  statutory  offense  is  the  massing  of  these  immoralities 
in  one  publication  for  circulation,  and  demands  that  the  paper 
shall  be  mainly  or  principally  devoted  to  the  publication  of 
such  material.  The  law  cannot  be  evaded  by  intermingling 
other  material,  whether  for  the  purpose  of  evasion  or  of  secur- 
ing attention  to  the  main  subject  matter,  so  long  as  the  prin- 
cipal  resulting  effect  is  the  circulation  of  this  massed  immor- 
ality; but  that  main  result  must  appear,  or  the  offense  is  not 
committed.  The  offense  does  not  depend  on  the  motive;  it 
is  immaterial  whether  the  motive  is  the  gain  to  be  derived  from 
the  circulation,  the  advertising,  or  the  involuntary  contribu- 
tions  of  those  desirous  of  escaping  publicity,  or  is  simply  the 
gratification  of  a  malicious  disposition,  or  is  a  genuine  convic- 
tion of  the  reforming  efficiency  of  a  portrayal  of  all  manifesta* 
tions  of  crime  and  immorality;  but  the  offense  does  depend 
upon  the  devotion  or  dedication  of  the  columns  of  the  paper 
mainly  to  the  publication  of  the  matters  designated  by  the 
statute.  The  charge,  therefore,  in  stating  that  the  offense  may 
be  committed  whenever  the  objectionable  matter  is  a  leading 
feature  of  the  paper  or  when  special  attention  is  devoted  to  the 
publication  of  the  prohibited  items  fails  to  state  the  full  mean- 
ing of  the  statute.  It  may  be  doubtful  whether  such  an  im- 
perfect statement  in  this  case  in  fact  injured  the  defendant, 
but  it  is  possible  that  it  did. 

The  court  properly  left  to  the  jury  the  determination,  as  a 
question  of  fact>  whether  the  papers  in  evidence  were  thus 
devoted  to  the  publication  of  material  claimed  to  be  within  the 
statutory  description. 

^  The  charge  on  the  question  of  agency  is  hardly  as  full  as 
it  should  be,  in  view  of  the  evidence  and  claims.  The  papers 
were  sold  at  the  defendant's  shop  in  his  absence;  if  sold  by 
one  acting  imder  the  express  or  implied  authority  of  the  de- 
fendant to  make  that  sale,  the  charge  that  the  defendant  sold 
is  proved.  There  is  a  distinction  between  a  civil  and  a  criminal 
case  in  respect  to  the  effect  on  the  responsibility  of  the  master, 
of  a  mere  general  authority  given  to  a  servant.  In  a  criminal 
case  the  authority  must  cover  the  specific  act  complained  of. 


134  Ambrigak  Statb  Bbpobts,  Vol.  8i.        [Conn. 

In  statutory  offenaes  consisting  in  the  sale  of  articles  in  viola- 
tion of  regulations  for  securing  public  order^  the  authority  to 
a  servant  to  sell  the  particular  article  charged  as  sold  by  the 
master  may,  without  proof  of  any  specific  authority,  be  inferred 
from  yarious  circumstances— such  as  the  relation  of  Aopkeeper 
and  selling  derk,  coupled  with  proof  that  the  article  sold  was 
placed  by  the  master  in  the  ehop  among  other  things  that  were 
to  be  sold;  carelessness  or  negligence  of  the  master  in  proTid- 
ing  or  keeping  the  articles  sold,  and  o&er  eyidence  that  legaUy 
tends  to  proYe  that  the  sale  was  made  with  the  knowledge  or 
consent  of  the  master;  provided,  such  eyidenoe  does  in  fact  sat- 
isfy the  jury  beyond  a  reasonable  doubt  that  the  servant  in 
selling  the  article  acted  in  pxufiuance  of  authority  from  Uie 
master:  State  ▼.  Curtiss,  69  Coim.  86,  89,  36  Ail.  1014;  C<»n- 
monwealth  ▼•  Stevens,  153  Mass.  421,  25  Am.  St  Bep.  G47,  26 
N.  E.  992. 

In  the  fourth  passage  objected  to,  the  court  seems  to  inatmet 
the  jury  to  determine,  as  a  matter  of  fact,  without  aid  from 
the  court,  whether  the  publications  in  evidence  are  such  aa  the 
statute  describes.  The  question  whether  the  defendant  sold  a 
paper  devoted  to  the  publication  of  matters  described  in  the 
statute  was  properly  submitted  to  the  jury  as  one  of  fact.  But 
if  the  fact  of  the  sale  and  the  fact  that  the  paper  sold  was  de- 
voted to  the  publication  of  a  class  of  matter  therein  contained, 
were  uncontested  or  admitted,  then  the  question  whether  that 
class  of  matter  comes  within  the  statutory  definition  may  be 
treated  by  the  court  as  one  of  law.  So  where  all  the  elements 
are  contested,  the  court,  in  submitting  the  whole  question  to 
the  jury  as  one  of  fact,  may  instruct  them  as  to  the  principles 
by  which  they  should  be  ^^  guided  in  determining  the  applica- 
tion of  the  statute  to  the  publication,  and  may  express  its  opin- 
ion that  the  printed  matter  in  evidence  is  or  is  not  such  as  the 
statute  designates:  Haight  ▼.  Cornell,  15  Conn.  74,  83;  Don- 
aghue  T.  Gaffy,  54  Conn.  257,  266,  7  Atl.  552 ;  Bosen  t.  United 
States,  161  TJ.  S.  29,  42,  16  Sup.  Ci  Bep.  434. 

The  court  did  not  err  in  admitting  the  several  exhibits;  they 
are  before  us  and  it  is  clear  that  they  tend  to  prove  the  sJlega- 
tions  of  the  charge.  The  whole  paper  alleged  to  be  sold  in  vio- 
lation of  the  act  must  go  to  the  jury.  It  is  proper  for  the 
state's  attorney  to  designate  the  articles  he  claims  to  be  within 
the  statutory  definition;  and  this  was  done. 

There  is  error  and  a  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 
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ZAlMrty  of  thm  Prew.— A  statute  may,  wltbont  vlolatlxiir  the  con* 
«tltatioiial  guaranty  of  freedom  of  speech  or  liberty  of  the  press, 
make  it  a  felony  for  one  to  engage  in  editing,  pablishing,  or  dis- 
seminating a  paper  devoted  mainly  to  the  publication  of  scandals, 
immoral  conduct,  and  immoral  assignations:  See  the  monographic 
note  to  Booth  t.  People,  78  Am.  St.  B^  200,  on  the  power  of 
tegtslatores  to  deelavs  acts  criminal. 


ALLEN  T«  ALLEN. 

[78  Oonn.  64^  46  AtL  242.] 

MARRIAGB  AND  DIYOROB-YBSTBD  RIGHT  TO  DX- 
▼OBOB.— The  right  to  a  dlTorce  is  not  a  vested  right. 

MARRIAGB  AND  DIVOROB-RBFORMATION  OF  DB- 
FBNDANT  PBNDBNTB  LITB.— Gonoitions  Justifying  divorco 
must  be  found  to  exist  at  the  very  time  wh^i  the  divorce  is  granted. 
H^ice  evidence  of  the  temperate  habits  or  condition  d  defendant 
■utieequent  to  the  commencement  of  an  action  for  divorce  on  the 
sroimd  of  habitual  intemperance  is  admissible  to  destroy  plain* 
tilTs  right  to  divorce. 

CcHnpIaint  for  divorce  <m  fhe  groimd  of  Iiabitual  intemper> 
ance.  Upon  the  trial  the  court  admitted  evidence  of  the  tem- 
perate habits  of  the  defendant  subsequent  to  the  commence- 
ment of  the  action  and  np  to  the  time  of  trial  and  dismissed 
fhe  complaint    Plaintiff  appealed* 


C.  A.  Safford  and  A.  Perkins^  for  the  appellant. 

A.  C.  Bill^  J.  P.  TutUe,  and  J.  P.  Ooodhart,  for  the  appellee. 

"^  ANDREWS^  0.  J.  Marriage  is  that  ceremony  or  process 
bj  which  the  relationship  of  husband  and  wife  is  constituted. 
The  consent  of  the  parties  is  everywhere  deemed  an  essential 
condition  to  the  forming  of  this  relatioiL  To  this  extent  it  is 
m  contract  But  when  the  relation  is  constituted,  then  all  its 
incidents,  as  well  as  the  rights  and  duties  of  the  parties  result- 
ing from  the  relation,  are  absolutely  fixed  by  law.  Hence, 
after  a  marriage  is  entered  into  the  relation  becomes  a  status, 
and  is  no  longer  one  resting  merely  on  contract  It  is  the  rela- 
tion fixed  by  law  in  which  the  married  parties  stand  to  each 
other,  toward  all  other  persons  and  to  the  state.  It  continues 
as  long  as  the  parties  both  live  and  is  one  from  which  they  can- 
not separate  themselves  by  their  own  agreement,  or  by  their  own 
misconduct  This  status  can  only  be  dissolved  by  the  assent  of 
the  state,  which  is  ordinarily  indicated  by  the  judgment  of  • 
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competent  couri  When  an  attempt  is  made  fhrongb  the  cDBTt» 
to  undo  a  marriage,  the  state  becomes  in  a  sense  a  party  to  the 
proceedings,  not  necessarily  to  oppose,  but  to  make  sure  that 
the  attempt  will  not  prevail  without  suflScient  and  lawful  cauae 
shown  by  the  real  facts  of  the  case,  nor  unless  those  conditions 
are  found  to  exist  at  the  time  the  decree  is  made  upon  whidli 
the  state  permits  a  divorce  to  be  granted.  The  state  has  an 
interest  in  the  maintenance  of  the  marriage  tie  which  neither 
the  collusion  nor  the  negligence  of  the  parties  can  impair: 
Dennis  v.  Dennis,  68  Conn.  186,  57  Anu  St  Hep.  95, 36  AtL  34; 
Gould  V.  Gould,  2  Aiken,  180;  Opinion  of  the  Judges,  16  Me. 
480;  Whittington  v.  Whittington,  19  N.  C.  64;  Hall  v.  Hall,  3 
Swab.  &  T.  347,  349. 

There  can  be  no  such  thing  as  a  'legal  rights  to  a  divorce  ■• 
vested  in  any  married  person.  *^The  state  does  not  favor  diroroe; 
and  only  permits  a  divorce  to  be  granted  when  those  conditions 
are  found  to  exist,  in  respect  to  one  or  the  other  of  the  married 
parties,  which  seem  to  the  legislature  to  make  it  probable  that 
the  interests  of  society  will  be  better  served  and  that  the  parties 
will  be  the  happier,  and  so  the  better  citizens,  separate;^  than 
if  compelled  to  remain  together.  The  state  allows  divorces^ 
not  as  a  punishment  to  the  ofiFending  party,  nor  as  a  favor 
to  the  innocent  party,  but  because  the  state  believes  its 
own  prosperity  will  thereby  be  promoted.**  Obviously  this 
condition  must  be  found  to  exist  at  the  very  time  when 
the  divorce  is  granted,  otherwiae  the  divorce  should  be  re- 
fused. And  to  this  end  ''all  courts  possessing  divorce  juris- 
diction are  vested  with  a  discretion.  A  wise  discretion  should 
always  be  exeroised  in  administering  the  law  of  divorce,  lest  its 
spirit  be  disobeyed  by  a  too  narrow  adherence  to  its  letter^: 
Dennis  v.  Dennis,  68  Conn.  186,  57  Am.  St  Bep.  95,  36  AtL  34. 

There  is  no  error  in  either  of  the  cases. 


In  this  opinion  the  other  judges  concurred. 


OV  THE  LOSS  07  TEB  BIGHT  TO  A  DIVOBCB  A7TSB  IT 

HAS  ONOB  BEBK  PEBFECTED. 
We  confess  that  the  decision  in  the  principal  case  Is  a  surprise 
to  us.  Equally  surprising  is  the  fact  that  no  other  case  was  dted 
In  the  opinion  of  the  court,  nor  has  any  been  revealed  by  our 
search,  considering  and  determining  precisely  the  same  questian. 
We  may  readily  agree  to  the  premises  assumed  by  the  courts 
namely,  that  the  state  may  be  regarded  as  interested  in,  and  ereo 
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mm  ft  party  to^  proceedings  for  dlyorcOp  and  that  there  can  be  no 
l^ral  right  to  a  diYoroe  which  ia  protected  by  the  conatitiitlon 
•gainst  legislatiye  impairment,  without  it  all  assenting  to  the^ 
conclusion  here  reached,  for  the  qnestion  before  the  conrt  was  not 
eonstltntional,  bnt  inyolyed  only  the  interpretation  of  a  statnto 
designating  habitnal  intemperance  as  a  canse  for  divorce.  We  do 
not  belieye  it  ia  troe,  as  implied  in  the  opinion,  that  conrts  have 
a  discretion  to  deny  a  divorce  where  the  defendant  has  given 
cause  therefor  as  specified  in  the  statute  of  the  states  ili  cases 
where  the  complainant  has  not  voluntarily  waived  this  right,  or 
lost  it  by  his  misconduct  Doubtless,  as  stated  in  Dennis  v.  Den- 
nis, 68  Conn.  197,  67  Am.  St  Rep.  95,  86  AtL  84:  *The  forms  ot  the 
law  of  divorce  should  nevei<  be  allowed  to  minister  to  the  caprices 
of  fldcle-minded  persons,  or  to  the  revenges  of  the  disappointed 
or  vindictive,  and  least  of  all  to  the  passions  of  the  incontinent. 
Nor  under  any  circumstances  should  they  be  used  in  fraud  of ^the 
statute  allowing  divorces,  nor  of  the  court  To  the  end  that  any 
and  all  attempts  to  use  the  forms  of  the  law  of  divorce  for  any 
of  the  purposes  Indicated  shall  be  discovered  and  defeated,  all 
courts  possessing  divorce  Jurisdiction  are  vested  with  a  discre- 
tion." This  does  not  affirm,  however,  that  the  court  is  vested 
with  a  discretion  to  deny  divorces  where  no  fraud  on  the  state 
or  the  court  is  attempted,  and  the  cause  therefor  had  become  peiw 
feet  before  the  institution  of  the  suit,  and  had  not  been  after> 
ward  destroyed  by  condonation  or  some  other  cause  due  to  the 
act  or  consent  of  the  complaining  party. 

In  many  of  the  states  a  divorce  may  be  granted  because  of  de- 
wertXon  or  for  failure  to  provide.  May  the  defendant  after  giving 
cause  for  divorce,  reform,  pendente  lite,  or  otherwise,  whenever 
gnit  is  brought  and  thus  defeat  its  object  and  if  so,  how  often 
may  he  do  this?  We  do  not  doubt  that  condonation  may  destroy 
tlie  right  to  divorce,  whether  before  or  after  suit  brought  because 
It  **fB  the  remission  by  one  of  the  married  parties  of  an  offense 
which  he  knows  the  other  has  committed  against  the  marriage, 
•  .  •  •  a  blotting  out  of  the  off ense  imputed  so  as  to  restore  the 
offending  party  to  the  same  position  he  or  she  occupied  before  the 
eSenae  was  committed":  Youngs  v.  Youngs,  180  111.  280,  17  Am. 
St.  Bep.  813,  32  N.  B.  806;  Shaclcleton  v.  Bhackleton,  48  N.  J.  Bq. 
804,  27  Am.  St  Rep.  478,  21  Aa  836. 

So,  though  the  right  to  a  divorce  has  become  complete^  It  may 
be  destroyed  either  prior  or  subsequent  to  the  commencement  of 
the  suit  thereon  by  such  conduct  of  the  complaining  party  aa 
amounta  to  an  <^ense  against  the  marital  obligation,  entitling  the 
other  party  to  a  divorce,  as  where  one  entitled  to  a  divorce  be- 
cause <tf  the  adultery  or  desertion  of  his  spouse  afterward,  whether 
bef<tfe  or  after  the  commencement  of  the  suit  is  himself  guilty 
or  adultery:  Ckmant  v.  Conant  10  CaL  249,  70  Am.  Dec  717; 
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Whlppen  ▼.  Wh!ppen,  147  ICass.  294,  17  N.  B.  644;  Bmita  ▼.  Smith, 

4  Paige,  482,  27  Am,  Dec  75;  Ghrlatlanberry  ▼.  Ghristianbeny. 

5  Blackf  .  202,  25  Am.  Dec  96;  Hale  ▼•  Hale,  47  Tex.  836,  28  Am. 
Bep.  291 

The  vice  of  the  principal  ca^  la,  that  it  allows  an  equlTaloit 
«f  a  condoiiati(Mi  to  be  effected  pendente  lite  by  the  act  of  the 
IMurty  in  fault  and  against  the  will  of  the  party  who  has  beei 
wronged.  We  see  no  reason  why,  when  a  cause  of  action  on  tht 
ground  of  habitual  intemperance  has  become  perfect,  it  should  be 
regarded  as  affected  by  the  subsequent  conduct  of  the  guilty  party, 
except  where  the  marital  relations  continued,  and  eondcmatioD 
must  be  presumed  therefrom.  Of  course^  as  already  stated,  the 
question  is  one  of  statutory  construction  only  and  as  the  statote 
might  have  omitted  habitual  intemperance  from  the  grounds  of 
divorce,  so  it  may,  on  authorising  the  grant  on  that  ground,  re- 
4]uire  the  continuance  of  such  intemperance  up  to  the  period  named 
therein.  Thus,  if  the  statute  specifies  habitual  intemperance  "Yor 
the  space  of  one  year  immediately  preceding  the  filing  of  the 
complaint,"  the  right  to  a  divorce  Is  lost  by  the  failure  to  file 
such  complaint  before  habituiil  intemperance  ceases  to  exist:  B^- 
oolds  V.  Reynolds,  44  Minn.  132,  46  N.  W.  236.  The  statute  of 
iConnecticut,  however,  does  not  declare  chat  the  habitual  intempe^ 
ance  should  continue  either  to  the  filing  of  the  complaint  or  the 
granting  of  a  decree  thereon.  Therefore,  as  applied  to  such  t 
atatute,  we  cannot  approve  the  doctrine  of  the  principal  caae^  hot 
rather  prefer  the  dictum  in  Moore  v.  Moore,  41  Mo.  App.  176^  that 
''if  we  could  state  a  case  where  a  husband  should  be  shown  to 
have  been  an  habitual  drunltard  for  just  one  year  and  no  mont 
the  offense  would  be  distinct  and  complete^  and  though  It  thes 
•cease,  the  wife  could  maintain  an  action  for  a  divorce;  but  if  siie 
voluntarily  continued  the  marital  relation  after  the  offense  was 
complete,  she  would  condone  or  forgive  the  offense^  and  nulUff 
her  right  to  a  divorce.  If,  however,  the  husband  continues  to  be 
an  habitual  drunkard,  the  offense  is  continuous,  and  the  wife  may 
brealc  off  from  him  ac  any  time,  and  establish  her  right  to  a  di- 
vorce." 

If  a  statute  declares  that  divorce  may  be  granted  for  desertioB 
^or  a  time  specified,  there  seems  to  be  no  dissent  from  the  jkiopo* 
sitlon  that  desertion  continued  for  such  period  creates  a  perfect 
right  to  a  divorce  which  it  is  beyond  the  power  of  the  party  in  the 
wrong  to  destroy  without  the  consent  of  the  other.  Hence^  an 
offer  to  discontinue  the  desertion  and  return  to  and  live  witli 
the  deserted  spouse,  though  made  in  good  faith  and  before  the  la- 
atitutlon  of  any  suit  for  divorce,  cannot,  unless  accepted*  eonstt- 
tute  any  defense  to  such  suit:  Benkert  v.  Benkert,  82  OaL  468; 
FishU  V.  Fishli,  2  Litt  837;  GargiU  v.  Carglll,  1  Bwab.  A  T.  235; 
^Brookes  v.  Brookes,  1  Swab.  A  T.  826;  Basing  t^  Basing^  8  Swain 
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4b  T.  816;  Healer  t.  Heeler,  Wright,  210;  Mnmty  t.  McLaucUlii,  1 
8ee.  Ctm.  8. 294;  Hnlr  t.  Mulr,  6  Bee.  Oae.  8. 1858.  We  eee  no  reeaon 
why  the  principle  of  these  caeee  should  not  apply  In  every  other 
caae  of  the  existence  of  a  aufficient  cause  for  a  divorce,  and  we 
bdleve  the  tme  mle  to  be,  that,  In  the  abaence  of  dear  langoage 
In  the  statute  to  the  contrary*  the  right  of  divorce  once  perfected 
Is  not  terminated,  except  by  condonation  or  forglveneaa  granted 
by  the  party  wronged,  or  by  his  committing  such  an  offense  against 
fils  marital  dntlea  and  obligations  as  may  be  eucceasfaliy  pleaded 
tj  way  of  recrimination. 


CHAPIN  T.  COOKB. 

[73  CJonn.  72,  46  AtL  282.] 

WIUiS-OONDITIONS  IN  BBSTRAINT  OF  MARRIAGB. 
A  bequest  or  devise  In  restraint  of  a  second  marriage  la  valid. 

WIIiL8-OONDITION8  IN  RESTRAINT  OF  HARRIAQIL 
If  a  condition  In  a  will  In  restraint  of  marriage  Is  annexed  to  a 
legacy  as  a  condition  subsequent,  the  condition  Is  valid  If  there  la 
an  express  Immediate  gift  over,  and  void  If  there  Is  no  such  gift 

WILLS— CONDITIONS  IN  RESTRAINT  OF  MARRIAGE. 
If  a  testator  directs  the  sale  of  all  of  his  estate  by  will  and  the 
payment  of  one-half  of  the  Income  to  his  widow  during  her  life, 
or  until  she  shall  remarry,  in  lieu  of  dower,  and  the  payment  of 
the  other  half  to  certain  rdatlves  In  specified  proportions,  and  tiien 
provides  that  "on  the  death  of  my  wife"  the  property  is  to  be 
divided  among  said  relatives,  the  interest  of  the  widow  In  the  es- 
tate, as  well  aa  In  the  trust  created  solely  in  her  behalf,  ceases  upon 
her  remarriage,  and  thereupon  the  legatees  who  take  vested  re- 
mainders In  the  ahares  given  to  them  become  entitled  to  a  division 
of  the  entire  estate. 

W.  W.  Hyde,  for  the  plaintiff. 

W.  H.  Clark  and  W.  A.  Arnold,  for  Ella  E.  Hawes,  con- 
testant. 

^^  HAMEBSLEY,  J.  Contracts  will  not  be  enforced  which 
are  contrary  to  sound  public  policy.  The  courts  have  consid- 
ered contracts  totally  restraining  one  from  marriage,  or  from 
marrying  any  but  a  particular  person  without  imposing  an  obli- 
gation to  marry  that  person,  to  be  of  this  nature:  1  Swiffs 
Digest,  212.  In  such  case  the  mere  abstinence  from  marriage 
is  not  unlawful,  but  the  compulsion  to  odibacy  is  impolitic; 
and  so  neither  pariy  to  an  attempt  at  such  compulsion  can 
invoke  the  aid  of  a  court  of  justice  in  the  enforcement  of  an 
obligation  involving  a  violation  of  its  own  TnaTima  of  sound 
public  policy. 
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But  tbiB  role  of  the  law  of  contract  did  not  at  common  lav 
limit  the  freedom  of  one  in  making  a  gift  of  his  own  property. 
^^  A  gifty  in  pnisuance  of  the  general  law  regulating  the 
transfer  of  property,  to  a  person  while  he  remained  unmarried, 
was  lawful,  and  was  not  treated  as  a  compulsory  obligation  in 
total  restraint  of  marriage.  The  donee  retained  his  freedom 
of  choice,  and  the  donor  had  no  power  of  c(»npulsioiL  The 
donee  had  no  interest  in  the  thing  given,  beyond  that  derived 
from  the  donor's  bounty  as  expressed  in  tiie  terms  of  the  gift; 
he  assumed  no  obligation  to  remain  unmarried,  but,  on  the 
other  hand,  he  acquired  no  right  of  protection  in  the  possession 
of  property  to  which  he  had  no  moral  or  legal  daim,  unless  he 
chose  to  comply  with  the  condition.  Such  a  gift  did  not  re- 
quire the  aid  of  a  court  to  enforce  an  obligation  to  remain  sin- 
gle; it  needed  only  a  recognition  of  the  limitations  of  a  mere 
benefaction.  Possibly  a  case  might  happen  where  the  questioii 
would  arise  whether  tiie  transaction  were  really  a  gift  or  a  con- 
tract; but  if  it  were  plainly  a  gift  the  rights  of  the  donee,  both 
legal  and  moral,  were  limited  by  its  terms. 

So  a  gift  of  land  on  condition  the  donee  shall  not  marry  was 
valid,  unless  the  condition  were  repugnant  to  the  estate  granted, 
as  in  the  case  of  an  estate  tail:  1  Cruise's  Digest,  tit  13,  c 
1,  sec.  8.  The  same  rule  prevailed  in  case  of  a  gift  by  devise. 
In  stating  this  law  Mr.  Cruise  adds:  ^Conditions  in  restraint 
of  marriage  are  •  ...  so  far  discouraged  by  the  English  law, 
tiiat  they  are  construed  strictly  in  favor  of  the  person  on  whom 
such  restraints  are  laid'' :  1  Cruisers  Digest,  tit  13,  c.  1,  48,  55. 
This  last  expression  must  be  taken  in  connection  with  the  nature 
of  the  restraint;  for  any  condition  that  is  plainly  harsh,  unjust 
and  unwise,  would  invite  a  strict  construction  in  favor  of  him 
on  whom  it  is  laid.  This  state  of  the  English  common  law, 
and  distinction  between  contracts  and  gifts  in  restraint  of  mar- 
riage, is  affirmed  in  Phillips  v.  Medbury,  7  Conn.  668,  573. 

The  civil  law,  which  largely  influenced  the  canon  law  of 
England,  was  different.  The  general  rule  was  that  a  condition, 
whether  precedent  or  subsequent,  in  restraint  of  marriage,  at- 
tached to  a  gift  by  devise,  was  void ;  and  a  devise  of  real  or  per- 
sonal estate  upon  such  condition  would  take  '^^  effect  free  from 
the  condition.  Such  condition  was  held  to  be  unlawful,  and 
'Vbat  is  unlawful  to  be  done,  the  law  will  have  us  to  under- 
stand as  impossible  to  be  done,"  and  a  legatee  cannot  be  held 
to  perform  an  "impassible  condition."  But  a  "possible  condi- 
tion," which  is  not  void  in  law,  whatever  it  may  be,  "is  to  be 
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obBeiTed  as  a  law  by  him  an  whom  it  is  enjoined,  or  otherwise 
take  its  dne  effecf ' :  Godolphin's  Orphans'  Legacy,  44,  45,  291. 
The  rule  of  the  common  law  as  to  gifts  (including  devises  of 
Umd)  made  npon  conditions  in  restraint  of  marriage,  was  rea* 
flonably  clear;  so  was  the  rule  stated  by  Dr.  Oodolphin  in  1676 
as  the  mle  of  the  canon  law.  Devises  of  land  were  within  the 
jurisdiction  of  the  common-law  courts;  gifts  of  personal  estate 
were  within  the  jurisdiction  of  the  ecclesiastical  courts,  in 
which  the  canon  law  was  authority.  The  court  of  chancery  had 
a  concurrent  jurisdiction  in  respect  to  dispositions  of  both 
kinds.  The  court  of  chancery,  as  well  as  the  common-law 
courts,  administered  substantive  law  in  accordance  with  the 
prindples  of  the  common  law  of  England,  and  were  jealous, 
perhaps  unduly,  of  the  encroachments  of  the  civil  law.  Natur- 
ally, in  the  effort  of  chancery  to  administer  the  common  law 
without  wholly  disregarding  the  canon  law,  and  to  find  some 
ecmunon  ground  applicable  to  cases  the  jurisdiction  of  which 
was  concurrent  witii  the  ecclesiastical  courts,  as  well  as  to  cases 
the  jurisdiction  of  which  was  concurrent  with  the  common- 
law  courts,  exceeding  confusion  and  diversily  of  opinion  arose. 
The  controversy  centered  in  cases  wh^re  devises  or  bequests 
(''devise"  and  ''bequest''  were  then  often  used  promiscuously) 
were  on  condition  the  recipient  married  with  consent  of  a  per- 
son named — a  condition  valid  by  the  common  law,  void  by  the 
canon  law.  The  differences  are  illustrated  in  the  language  of 
the  master  of  rolls  in  1731  (Peyton  v.  Bury,  2  P.  Wms.  626, 
628),  Lord  Hardwicke  in  1743  (Fulling  v.  Beddy,  1  Wils.  21), 
Chief  Justice  Willes  in  1738  (Hervey  v.  Aston,  Willes,  83,  93), 
lioid  Mansfield  in  1767  (Long  v.  Dennis,  4  Burr.  2050,  2055), 
Ashhurst,  J.,  in  1786  (Doe  v.  Freeman,  1  Term  Bep.  389), 
and  in  many  other  cases.  Li  1788  Lord  Thurlow  said:  '^The 
early  cases  refer  in  general  to  the  canon  law,  '^''^  as  the  rule  by 
which  all  legacies  are  to  be  governed.  Toward  the  latter  of 
the  last  and  beginning  of  the  present  century,  the  matter  is 
moEC  loosely  handled;  the  canon  law  is  not  referred  to,  as  af- 
fording too  positive  a  rule,  but  these  conditions  are  treated  as 
partaking  of  the  force  allowed  them  by  the  law  of  England, 
but  at  the  same  time  as  unfavorable  to  the  good  order  of  so- 
ciety; at  length  it  became  a  common  practice  that  such  condi- 
tions were  oiJy  in  terrorem.  I  do  not  find  it  was  ever  seriously 
aapposed  to  be  a  testator's  intention  to  hold  out  the  terror  of 
that  whudi  he  never  means  to  happen;  but  the  court  has  made 
^^Y^  conditions  amount  to  no  more.''    And  further:  ^ About 
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the  middle  of  the  present  oentury,  doubts  aroee  which  divided 
the  opinions  of  the  first  men  of  the  sge.  The  difScnlty  seems 
to  have  been  in  reconciling  the  cases.  The  prevailing  opinion 
WBB,  that  devises  of  land  should  follow  the  roles  of  the  com* 
mon  law,  and  legacies  of  money  the  roles  of  the  canon  law. 
The  question  remains  unresolved,  what  is  the  nature  and  ex* 
tent  of  the  rule.  •  •  •  •  It  is  agreed  on  all  hands  that  (however 
restrictive  of  marriage)  when  the  legacy  is  given  over  to  other 
uses,  the  testator  shall  be  deemed  to  regard  those  uses^:  Soott 
T.  Tyler,  2  Brown  Ch.  431,  487,  488. 

The  question  of  the  nature  and  extent  of  the  rok  stOI  re* 
mains  unresolved.  On  this  point  there  is  still  no  controlling 
concensus  of  opinion;  and  there  is  not  likely  to  be  until  the 
cases  of  generally  admitted  authority  are  treated  upon  some 
principle  consistent  with  truth  and  self-respect  Mr.  Cox,  in 
his  note  to  Peyton  v.  Bury,  8  P.  Wms.  626,  published  in  1790, 
says:  The  general  rule  in  regard  to  personal  legadee  seems 
to  be  that  the  conditions  in  restraint  of  marriage,  whether  pre> 
cedent  or  subsequent,  shall  be  void,  unless  there  be  a  devise 
over,  in  which  case  the  right  of  the  devise  over  shall  prevail; 
but  interests  arising  out  of  land  shall  be  governed  by  the  rules 
of  the  common  law  in  respect  to  conditions/'  It  is  patent  that 
if  a  condition,  whether  precedent  or  subsequ^it,  is  imlawful,  its 
unlawful  character  cannot  properly  be  changed  by  any  farther 
disposition  of  the  thing  given  in  case  of  forfeiture.  The  state- 
ment of  Mr.  Cox  is  practically  ^  a  different  form  of  putting 
the  role  in  terrorem  commented  on  by  Lord  Thurlow.  In  dis- 
cussing the  application  of  that  rule  in  Hervey  v.  Aston,  Willes, 
88,  Lord  Chief  Justice  Willes  says:  ^  would  endeavw  to  males 
this  rule  a  reasonable  and  intelligible  rule  if  possible;  and  I 
think  it  can  be  made  so  in  no  other  way  then  by  considering 
a  devise  over  ss  evidence  of  the  intent  of  the  testator,  without 
determining  that  this  intent  cannot  be  expressed  in  sny  other 
way.  When,  therefore,  it  is  said  that  the  devise  is  only  in  ter- 
rorem, it  is  laid  down,  not  as  a  rule  of  eqxdty  that  these  devises 
can  be  only  in  terrorem,  but  that  if  there  be  no  devise  over 
it  shall  be  taken  that  the  testator  intended  it  to  be  only  in  ter- 
rorem, and  60  is  only  an  evidence  of  his  intention,  but  when 
he  expresses  his  intention  to  be  otherwise^  it  would  be  absurd 
to  say  that  he  intended  it  to  be  in  terrorem.'^  Hervey  v.  As- 
ton, Willes,  83,  was  one  of  the  most  thoroughly  aigoed  and 
carefully  considered  of  this  class  of  cases.  It  seems  to  have 
influenced  Lord  Thurlow  in  his  treatment  of  the  same  subject 
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in  Soott.T.  Tyler,  2  Brown  Oh.  431,  487,  488.  It  ms  heard  by 
ihe  lord  chancellor,  assisted  by  Lee,  lord  chief  justice  of  the 
king's  bench,  Willes,  lord  chief  justice  of  the  common  pleas^ 
and  Sir  J.  Gomyns,  chief  baron  of  the  exchequer,  receiving  the 
unanimous  assent  of  the  diief  of  the  court  of  chancery  and  of 
each  of  the  common-law  courts. 

In  this  state  we  have  had  no  occasion  to  consider,  for  the  pur- 
pose of  deciding  any  case,  the  principles  which  should  be  our 
guide  in  applying  these  cases  of  commonly  admitted  authority. 
It  ia  not  necessary  to  do  so  in  the  present  case,  and  we  do  not 
mean  to  imply  an  opinion  on  that  subject.  We  have  considered 
the  origin  and  treatment  of  the  rule  claimed  in  behalf  of  the 
widow  only  so  far  as  it  seemed  appropriate  to  show  that  the 
rule  cannot  affect  the  principle  on  which  we  decide  this  case. 

For  the  purposes  of  this  decision,  we  may  assume  the  general 
rule  to  be  as  claimed:  That  when  a  condition  in  restraint  of  mar- 
riage is  annexed  to  a  legacy  as  a  condition  subsequent^  the  condi- 
tion is  valid  if  there  is  an  express  immediate  gift  over,  and  ia 
void  if  there  is  no  such  gift  over.  We  may  also  assume  that  the 
gift  in  question  is  one  of  personal  property,  ^  that  the  will  ex- 
presses a  condition  subsequent  rather  than  a  limitation,  and 
that  Hiere  is  no  express  gift  over.  Assuming  this,  we  think  it 
dear  that  the  interest  of  the  widow  in  the  bequest  to  her  ceased 
upon  her  marriage.  This  result  follows  from  the  settled  doc- 
trine that  the  general  rule  relied  on  has  no  application  to  sec- 
ond marriages.  It  is  true  that  dicta  appear  in  several  cases  in- 
timating a  contrary  view,  and  they  seem  to  have  influenced 
Judge  Beeve  to  some  extent  in  a.  brief  reference  to  this  subject 
in  his  work  on.  Domestic  Helations,  page  222,  and  also  Judge 
Swift  (1  Swift's  Digest,  s.  p.  141),  in  a  passage  based  on  the 
dictum  of  Ashhurst,  J.,  in  Doe  t.  Freeman,  1  Term  Hep.  389, 
a  dictum  uncalled  for  by  the  point  decided.  The  passage  in 
Swift  was  urged  upon  this  court  in  Phillips  v.  Medbury,  7 
Conn.  568,  and  rejected.  Notwithstanding  such  occasional  un- 
guarded expressions,  and  an  apparent  conflict  between  some 
American  cases,  we  think  the  doctrine  is  settled  in  England  and 
in  this  state  by  the  authority  of  adjudged  cases,  and  that  thesa 
eases  rest  upon  solid  reason. 

The  general  rule  arose  from  an  effort  of  the  court  of  chancery 
to  reconcile  the  differences  between  the  canon  law  and  the  com- 
mon law,  in  cases  where  the  two  systems  dashed.  It  was  a 
device  of  the  opportunist,  which  should  not  be  extended  beyond 
the  necessity  of  the  occasion.    It  was  not  intended  iar  and  nev* 
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«r  was  applied  to  cases  where  the  two  systems  were  in  liamoi^. 
At  conmion  law^  when  uninfluenced  by  the  doctrines  of  ilie 
«anon  law^  any  gift,  whether  of  personalty  or  real  estate,  could 
be  limited  by  a  condition  in  restraint  of  marriage,  whether  of 
«  first  or  second  marriage.  There  was  no  question  of  kgali^, 
but  only  of  intent  The  condition  was  Talid,  whether  it  re- 
strained an  umnarried  daughter  from  any  marriage  without 
•consent  of  others,  or  a  widow  from  a  second  marriage. 

So  far  as  second  marriages  were  concerned^  the  canon  kw 
was  in  entire  harmony  with  the  common  law.  ^Althooj^  t 
•condition  directly  contrary  to  marriage,  annexed  to  a  legacy  m 
a  will,  is  a  void  condition  for  that  *yery  reason,  yet  the  dril,  or 
rather  the  canon^  law  doth  distinguidi  in  tlus  point  between 
a  yirgin  and  a  widow,  and  says  that  such  conditions  *^  against 
marriage  (as  to  a  virgin)  are  Toid;  but  allows  them  as  to  wid- 
ows/' And  the  rule  in  respect  to  females  holds  the  same  in 
reference  to  males :  Oodolphin's  Orphans'  Legacy,  382.  A  con- 
ation in  restraint  of  a  second  marriage  was  therefore  equa]]^ 
▼alid  by  the  common  law  and  canon  law.  No  device  was  ne»* 
•essary  to  assimilate  the  two  syst^ns.  The  freedom  of  a  testiF 
tor's  bounty — whether  its  subject  was  land  or  chattels — was  in 
ihis  respect  unhampered  by  either. 

It  is  impossible  to  justify  the  application  of  an  arbitrsiy 
rule  which  determines  a  testator's  intent  without  reference  to 
Ids  actual  intention  plainly  appearing  in  the  will,  which  was  ad- 
mittedly adopted  for  the  purpose  of  giving  some  practical  ef* 
feet  to  the  canon  law  in  cases  where  it  differed  from  the  oom- 
mon  law,  to  those  cases  where  both  conmion  and  canon  law  are 
at  one  in  putting  no  restraint  on  the  freedom  of  the  testator's 
bounty.  And  so  are  the  adjudged  cases.  The  lawfolneas  of 
a  condition  that  a  widow  shall  not  marry,  or  of  an  annuity  dur- 
ing widowhood,  is  broadly  stated  by  Lord  Thurlow  in  Scott  v. 
Tyler,  2  Bro.  Ch.  431.  In  1876  the  English  court  of  appesl 
afiBrmed  the  principle  laid  down  by  Lord  Thurlow,  in  the  strong* 
-est  terms :  Allen  v.  Jackson,  L.  R.  1  Ch.  399.  In  the  opinions 
•of  the  judges  it  is  stated  that  a  condition  in  restraint  of  a  seo- 
ond  marriage  is  valid,  whether  the  gift  be  by  a  husband  or  a 
■stranger,  whether  made  to  a  husband  or  a  wife;  that  there  is 
no  rule  of  public  policy  against  limiting  gifts  to  a  widow  <xt  a 
widower  until  a  second  marriage  takes  place;  that  it  never  has 
been  decided  that  the  general  rule  in  respect  to  oonditiana  in 
restraint  of  marriage,  attached  to  legacies^  applies  to  second 
marriages ;  and  the  court  holds  that  the  rule  cannot  be  no  ap- 
plied. 
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In  Smith  r.  Oates,  2  Boot,  688,  585, 1  Am.  Dee.  89,  and  in 
OiiggB  T.  Dodg^  2  Day,  28,  2  Am.  Dec  82,  the  lawfiilnefla  at 
the  limitation  of  gifts  by  restraint  on  second  mainages  is  to- 
ferred  to,  seemingly  with  approval,  bnt  the  question  was  not 
directly  inyolved  nor  decided.  In  Phillips  ▼.  Medbuiy,  T 
Conn.  568,  the  question  was  ably  argued  by  counsel,  and  est 
at  rest  in  a  yigorous  opinion  deUvered  by  Chief  Justice  Dag- 
gett. The  court  holds  that  ^  the  doctrine  declaring  restndnti 
upon  marriages  in  wills  void,  as  made  in  terrorem,  does  not 
apply  to  a  widow.  This  case  is  affirmed  iik  Bennett  t.  Packer, 
70  Conn.  357,  360,  66  Amu  St  Bep.  112,  89  Atl.  789.  Hen 
there  was  no  devise  over.  The  gift  was  of  personal  as  well  as 
of  real  estate.  The  general  rule  of  strict  donstruction,  applica* 
ble  to  l^ades  in  restraint  of  marriage,  was  expressly  discarded, 
and  it  was  held  that  the  testator  intended  his  gift  to  be  during 
widowhood;  that  upon  the  subsequent  marriage  the  estate  of 
the  widow  was  deteimined  ipso  facto,  the  land  descending  to 
the  heirs  and  Ihe  personal  property  being  intestate  estate;  that 
the  gift  being  in  lieu  of  dower,  the  widow  was  not  entitled  to 
dower,  but  that  she  was  entitled  to  her  distributive  share  of  the 
intestate  personal  property:  Chappel  t.  Avery,  6  Conn.  81; 
Ingersol  v.  Enowlton,  15  Conn*  468,  478 ;  Sheldon  v.  Bose^  41 
Conn.  371. 

There  is  some  diversity  among  American  decisions  on  tUa 
question,  but  as  our  own  law  is  so  firmly  settled  there  is  no  need 
of  attempting  an  analysis  of  the  cases.  We  indine  to  tiiink 
the  weight  of  authority  is  in  accord  with  the  law  as  settled  in 
England  and  in  this  state:  2  Jarman  on  Wills,  564. 

There  remains  the  question  of  the  disposition  of  the  corpus 
upon  the  determinatioii  of  the  widow's  estate;  in  this  question 
the  widow  has  no  interest 

The  will  is  very  informal,  and  evidently  was  drawn  by  one 
unacquainted  with  the  technical  language  of  the  law.  It  gives 
the  residue  of  the  estate  to  a  trustee,  and  directs  him  to  pay 
one-half  the  income  to  the  testator's  wife,  and  the  other  half  to 
his  brother  and  nieces  (in  the  proportions  specified)  ^during  the 
lifetime  of  my  wife,  or  until  she  should  many'';  and  further  di- 
rects the  trustee  to  divide  the  corpus,  ''on  the  death  of  my 
wife,''  between  the  same  brother  and  nieces  in  a  proportion  dif- 
fering somewhat  from  that  governing  their  enjoyment  of  the  in- 
come; the  difference  arising  from  adding  to  the  share  given 
to  the  brother  and  nieces,  respectively,  in  the  proportion  indi* 
eated  by  their  enjoyment  of  the  income,  one-third  each  of  the 
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one-lialf  of  the  corpuB  burdened  by  the  widow's  interest.  The 
intention  seems  entirely  dear^  that  the  diBtribution  of  the  in- 
come by  the  trustee,  both  ^  to  the  blood  relatiyes  and  to  the 
wife,  should  continue  for  the  same  period,  that  is,  nntil  the 
death  or  prior  marriage  of  the  wife;  in  other  words,  nntil  the 
interest  of  the  wife  in  one-half  the  income  should  be  terminated 
either  by  death  or  marriage;  and  that  then  the  whole  estate 
should  be  divided  between  the  brother  and  nieces.  There  is 
indicated  no  possible  reason  for  the  trust  except  to  charge  the 
whole  estate  with  the  payment  of  the  wife's  annuity  during  its 
continuance;  when  the  annuity  ceases  the  sole  purpose  of  the 
trust  ceases,  and  the  direction  to  the  trustee  to  divide  the  estate 
between  the  brother  and  nieces  takes  effect  This  intention  can- 
not be  defeated  because  the  testator,  in  referring  to  the  deter- 
mination of  the  wife's  estate  says,  ''on  the  death  of  my  wife," 
instead  of  repeating  in  full  the  language  by  which  he  had  just 
before  limited  the  duration  of  that  estate.  Even  if  the  lan- 
guage were  more  doubtful  we  would  be  bound  to  give  effect  to 
an  intention  thus  plainly  inferable  from  the  provisions  of  the 
will:  Mansfield  t.  Mix,  71  Conn.  72,  77,  40  Atl.  915;  Kellogg 
▼.  Mix,  87  Conn.  243,  247. 

Upon  the  death  of  the  testator  the  brother  and  nieces  took 
a  vested  interest  in  ihe  shares  of  the  estate  given  to  them  re- 
spectively. 

Questions  as  to  the  administration  of  tlie  estate  of  the  brother, 
DOW  deceaeed,  are  improperly  included  in  this  complaint. 

The  superior  court  is  advised  that  all  interest  of  Mr&  Gooke^ 
file  widow  of  the  testator,  in  the  residue  of  the  estate,  was  de- 
termined upon  her  marriage;  and  that  the  fund  now  in  the 
hands  of  the  administrator  should  be  distributed  as  follows: 
One-half  to  Mrs.  Charles  Slocum,  <me-quarter  to  the  estate  ol 
Stephen  C.  Oooke^  and  one-quarter  to  Mrs.  EUa  Oooke  Porter. 

In  thisopinioii  the  other  judgw  ooncuired. 
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COVDITZONB  IH  BEST&AUTT   07   KAUHTAOm, 

Z.    G«n«ral  and  Other  Unreasoxiable  Bestraint, 
ZZ.    Beawmable  Ckinditlons  or  Bestraints. 

a.  Oondltioiui   Against   Marrying   Specified   PenoiUi   or 

Persons  of  a  Specified  Class. 

b.  limitations  Bespecting  Age. 

a    Condition  Beqniring  Donor's  Consent  to  Xarriage. 
d.    Provisions   Intended   for   the  Support   of   the  Donee 
Only  While  Unmarried. 
ZZX.    Conditions  Precedent  and  Subsequent,  Distinctions  Between* 
ZV.    Conditions  in  Payor  of  Diyoroe  or  Separation. 
V.    Conditiomi  Against  Bemarriage. 

Z    General   and   Other   Unreasonable   Bestraint. 

The  Talldity  of  condiUoDS  In  restraint  of  marriage  inyolyes  a  num« 
ber  of  distinctions  upon  which  the  courts  are  not  entirely  harmoni- 
ous. It  Is  well  established,  however,  that  a  condition  in  restraint  of 
marriage  generally  without  limitation  is  void.  Thus,  '^conditions  an- 
nexed to  gifts,  legacies^  and  devises  in  restraint  of  marriage  are  not 
void,  if  they  are  reasonable  in  themselves,  and  do  not  directly  or 
Tlxtaally  operate  as  an  undue  restraint  upon  the  freedom  of  mar- 
riage. If  the  condition  is  in  restraint  of  marriage  generally,  then. 
Indeed,  as  a  condition  against  public  policy,  and  the  due  economy 
and  morality  of  domestic  life,  it  will  be  held  to  be  utterly  vold# 
And  Bo»  if  the  conditi<m  is  not  in  restraint  of  marriage  generally, 
bnt  still  the  prohibition  is  of  so  rigid  a  nature,  or  so  tied  up  to 
particular  circumstances  that  the  party  upon  whom  it  is  to  oper- 
ate is  uoreasonably  restrained  in  the  choice  of  marriage,  it  will 
faU  under  the  like  consideration":.  Littie  v.  BirdweU,  21  Tex.  5»7, 
18  Am.  Dec  242,  248.  Where  a  condition  in  restraint  of  a  first 
marriage  la  sought  to  be  imposed,  there  can  be  no  question  that 
a  condition  in  general  restraint  of  marriage  which  is  imposed  in 
order  to  cause  the  beneficiary  to  live  unmarried  is  contrary  to 
poldle  policy  and  void:  Waters  v.  Tazewell,  9  Md.  291;  Otis  v. 
Prince,  10  Gray,  681;  Mourning  v.  Missouri  Coal  etc.  Co.,  99  Mo. 
820^  12  &  W.  884;  Denfield,  Petitioner,  156  Mass.  265,  80  N.  B. 
1018;  Hogan  t.  Gurtih,  88  N.  Y.  171,  42  Am.  Bep.  244.  Thus,  a 
condition  that  a  legacy  should  cease  if  the  legatee-testator's  niece 
aliould  cease  to  be  a  member  of  the  Society  of  Friends  was  held 
Told,  there  being  no  gift  over,  where  extrinsic  evidence  showed 
that  there  were  only  three  unmarried  men  of  that  denomination 
In  that  neighborhood,  and  that  marriage  outside  of  the  society  for- 
feited membership:  Maddox  v.  Maddox,  11  Gratt  804.  If  an  estate 
W  doTised  to  a  son  and  daughter  in  common,  upon  condition  that 
Bhould  the  daughter  marry  it  should  belong  to  the  son  in  severalty, 
tbe  condition  is  in  general  restraint  of  marriage,  and  void:  Will- 
lama  T.  Cowden,  18  Mo.  211,  58  Am.  Dec  148.     Or,  If  the  condition 
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bi  a  derlM  to  tli«  testator^s  aittan  la  that  th«]r  ara  to  remain  tote, 
and  that  In  caae  of  either  manylnir^  the  property  ahaU  heneef oitii 
be  enjoyed  by  the  one  remaining  aoleb  the  condition  la  mdl  nd 
▼oM  aa  placing  a  reatraint  upon  marriage:  Bmythe  y.  Smythc;  90 
Ya.  688;  10  &  B.  ITS. 


yy.    Heaaonalile   Oosditlona  ev 

Yartona  eondltlona  liaTe  been  vphiM  oa  the  groonA  tiiat  tlRlr  ob- 
ject waa  not  to  proTent  marrlagea,  but  meraly  to  guard  agahut 
haate  or  Impmdence  therein,  or  to  anbject  a  child  or  other  olijaci 
of  the  teatator'a  bounty  to  the  imt  reatraint  of  parents  or  friiadi 
during  Infancy  or  for  aome  other  period. 

a.  Conditloaa  Agalnat  ICaxxying  BpeeffledPeraoMiorBHaoadiof 
a  Bpaetfled  Olaaa.— Beatralnta  agalnat  marrying  peraona  belonging  t» 
apeclfied  daaaeo,  or  agalnat  marrying  specified  persona,  haye  been  np- 
held.  Thna,  a  condition  containing  a  prohibition  to  marry  Into  tte 
family  of  a  peraon  named  la  reasonable  and  yalld,  and  **famQ|* 
means  one  of  the  children  of  auch  p^son,  the  Identity  of  whom  maj 
be  established  by  parol  erldence:  PhUllps  r.  Fergnaon,  85  Ya.  OQH 
17  Am.  St  Rep.  78»  8  &  B.  241.  A  condition  that  the  testatoffH 
aon  or  daoghter  shall  or  shall  not  marry  a  partlcniar  peraoa  la  sr* 
der  to  Inherit  la  TSlid,  and  not  an  nnreaaonaUe  reatraint  npoa  bbp- 
riage:  TInlay  t.  King,  8  Pet  846;  Graydon  t.  Oraydon,  23  M.  J. 
Bq.  220. 

b.  Limltatlona  Beapecting  Age.— A  devise  or  bequest  with  t 
condition  that  the  deyisee  shall  not  marry  until  he  or  she  arrlTea  tf 
the  age  of  twenly-one  yeara  la  lawful*  and  a  Tlolatlon  of  It  with 
notice  works  a  forfeiture  of  the  estate  devlaed  or  legacy  h^ 
queathed:  Shackelford  t.  Hall,  10  IlL  212;  Renff  r.  Ootesnan,  U 
W.  Va.  171,  8  &  B.  597.  Perhapa  a  condition  putting  a  Uaslt  spsa 
the  age  at  which  the  beneficiary  may  marry  may  be  eactanded  bO' 
yond  twenty-one  years,  provided  he  or  she  la  not  prohibited  fMa 
marrying  within  the  period  when  the  production  of  tana  may  bs 
expected.  ThU8»  In  Shackelford  t.  Hall,  10  UL  216,  It  waa  aaU: 
*'Nor  Is  It  our  purpose  at  the  present  time  to  examine  the  aahleet 
as  to  what  may  In  other  caaea  be  conaiderea  a  reasonable  i^mdaa- 
tial  restraint  upon  imprudent  marriages.  An  examination  af  the 
auDject  will  show  that  the  courto  have  very  rarely  held  auch  eoar 
dition  void,  although  It  might  appear  harsh,  arbitrary,  and  va> 
reasonable,  ao  aa  It  did  not  abaolutely  prohibit  the  marriage  of  the 
party  within  the  period  wherein  Issue  of  the  marriage  mlsM  bs 
axpected." 

A  peculiar  case  Is  that  of  Soper  ▼•  Hala«y,  85  Hun,  465»  88  M. 
Ti  Supp.  106,  wherein  It  appeared  that  a  condition  In  a  wIU  pce- 
▼ided  aa  follows:  **And  I  further  will  and  direct  that  my  aald 
aon,  Blmer,  shall  have  a  home  on  my  farm  where  I  now  reald% 
during  hla  natural  life,  if  he  shall  ao  dect  and  ahall  remain  nn- 
inarrled.  bat  he  ahall  have  no  right  to  bring  a  wife  on  aald  fam 
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to  llTe»  In  case  of  his  marriage";  and  it  was  held  that  such  aou 
did  not  forfeit  the  provision  of  the  will  In  his  faror  by  llTlng 

with  a  certain  woman  under  an  agreement  with,  bnt  not  under, 

soeh  oondttlons  as  to  create  the  marriage  relation  between  them 

and  constitnte  them  husband  and  wife. 

e.  Condition  Beqairing  Zkmor's  Consent  to  Xanlage.— A  con- 
dition iirocedent  requiring  consent  to  marriage  generally  with- 
out linkltatlon  of  M^e  is  good  if  there  Is  a  gift  over:  Collier 
▼.  Slaughter,  20  Ala.  263;  Gough  t.  Manning,  26  Md.  8^7;  and 
some  cases  hold  that  if  there  is  no  gift  over,  the  condition 
must  be  considered  in  terrorem  merely,  and  void:  Gough  y.  Man- 
ning; 26  Md.  M7;  Shackelford  ▼.  HaU,  19  IlL  212;  CoUler  y.  Slaugh- 
ter«  20  Ala.  263.  However,  a  condition  precedent  in  partial 
restraint  of  marriage,  as  not  to  marry  under  a  obtain  age,  or 
requiring  consent  to  marriage  if  under  a  certain  age,  is  valid 
though  there  is  no  gift  over:  Phillips  v.  Ferguson,  86  Ya.  612,  17 
Am.  St.  Rep.  78^  8  &  B.  241. 

d.  Provisions  Intended  for  Support  of  the  Donee  Only  While 
UnniAniod.^If  from  the  language  of  the  whole  will  it  appears  that 
II  was  the  intention  of  the  testator  to  provide  for  a  designated 
beaefldary  as  hmf  as  she  remained  single,  but  upon  her  nuu> 

rlage  she  expected  her  husband  to  support  her,  and  for  that  reason 
alone  limited  the  gift  over,  such  limitation  is  undoubtedly  valid, 
and  not  in  restraint  of  marriage.    Hence,  a  testator  may  provide 

tiiat  his  unmarried  daughter  may  hold  the  devise  to  her  "for  and 
during  her  natural  life,  unless  she  shall  be  married,  in  which  case 

her  life  estate  shall  cease*':  Mann  v.  Jackson,  84  Me.  400,  80  Am. 
Bt  Rep.  858^  24  AtL  886.  To  the  same  effect,  Courter  v.  Stagg» 
27  N.  J.  Bq.  806.  Such  a  devise  or  bequest  Is  merely  a  limitation 
as  to  the  time  of  enjoyment*  and  therefore  valid:  Hots's  Estate, 

88  Pa.  St  422,  80  Am.  Dec.  490;  Bruch's  Bstate,  186  Pa.  St.  104^ 

89  AtL  813.  Upon  this  point  It  may  be  said  that  at  one  time  the 
courts  seemed  disposed  to  make  a  distinction  between  a  condi- 
tion subsequent  and  a  conditional  limitation;  and  to  hold  that  if 
the  devise  were  to  the  beneficiary  until  the  event  of  marriage^ 
and  then  over,  it  would  be  void,  but  if  it  were  to  her  as  long  as 
ihe  remained  unmarried,  it  would  be  valid.  This  distinction 
seems  by  modem  authority,  to  be  repudiated,  and  where  the 
faitoition  of  the  testator  is  clearly  to  support  the  beneficiary  until 
marriage,  such  Intention  Is  upheld,  whether  it  tends  to  form  a 
condition  subsequent  or  a  conditional  limitation:  Bodwell  v.  Nut- 
t«r,  68  N.  H.  446,  8  Ati.  421;  Morgan  v.  Morgan,  41  N.  J.  Bq.  235, 
8  Aa  63;  Bruch*s  Estate,  186  Pa.  St  194,  39  Atl.  813;  Mann  v. 
Jackson,  84  Me.  400,  SO  Am.  St  Rep.  368,  24  Aa  886. 

Xn.  Conditions  Precedent  and  Subsequent,  Distinctions  Bo- 
tween.— Where  the  condition  in  restraint  of  marriage  Is  a  condition 
precedent  to  the  vesting  of  the  estate  It  has  been  considered  valid: 
Phillips  V.  Ferguson,  86  Ya.  609,  17  Am.  St  Bep.  78^  8  &  B.  241; 
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BanadeU  t.  Boston.  172  lU.  480,  50  N.  &  HI.  The  old  nilei  ol 
constnictioii  applied  to  condttloiui  In  reatnilnt  of  marriage,  some 
of  which,  as  haa  been  shown,  hare  fallen  into  dlsnae,  are  fnUy 
and  accurately  stated  in  Gongh  t.  Manning,  26  Md.  847,  to  liaTe 
be^  that  if  real  or  personal  estate  is  doTised  npon  a  condltlos 
precedent,  coupled  with  a  devise  over  upon  breach  of  the  conditioii 
the  doYlse  or  bequest  is  good  and  the  restraint  effectual  to  defeit 
the  estate.  If  the  estate  is  real,  a  condition  precedent  in  restraint 
of  marriage  Is  good  whether  there  is  a  deyise  oto*  or  not,  and 
whether  the  restraint  is  general  or  partiaL  If  the  estate  Is  per- 
sonal, a  condition  in  general  restraint  of  marriage  is  void  without 
a  limitation  over,  but  with  such  limitation  it  is  good.    If  a  condl- 

tion  subsequent  is  in  general  restraint  of  marriage,  with  or  with- 
out limitation  over,  it  is  void  both  as  to  personal  and  real  estatSi 
If  in  partial  restraint  of  marriage,  it  is  good  with  a  limitation 
oyer,  but  without  such  limitation  It  is  construed  In  terrorem  and 
void. 
rv.    Oonditiona  in  Favor  of  Divorce  or  Separation.— A  condition 

in  a  will  which  constitutes  an  inducement  to  married  persons  to 
obtain  a  divorce,  or  to  live  separate  and  apart  from  one  anotba,  H 

opposed  to  public  policy  and  void,  and  the  devise  is  operative  to  tho 
same  extent  as  though  such  condition  had  not  been  written  in  tho 
will;  Hawke  v.  Buyard,  80  Neb.  148,  27  Am.  St  Bep.  891,  46  ^.  W. 
432;  Conrad  v.  Long,  88  Mich.  78.  On  the  other  hand,  it  has  been 
held  that  If  a  husband  and  wife  are  living  apart,  and  dirorco 
proceedings  are  pending  at  the  time  of  the  execution  of  the  wU, 
a  condition  that  certain  property  shall  vest  in  the  husband  at 
the  termination  of  a  life  estate  if  he  shall  have  obtained  a  divorce 
from  his  wife,  has  been  upheld  as  valid:  Kansdell  v.  Boston,  173 
DL  438,  50  N.  B.  Ill;  Cooper  v.  Remsen,  5  Johns.  Gh.  450.  So  a 
condition  in  a  will  that  each  of  the  daughters  of  the  testator  shall 
receive  a  certain  portion  of  the  estate  in  the  event  of  becomlnf 
a  widow,  or  otherwise  becoming  lawfully  separated  from  her 
husband,  is  not  void  as  holding  out  an  inducement  for  an  nn- 
lawful  separation  of  husband  and  wife,  or  in  restraint  of  the 
marital  relation,  but  is  only  a  condition  for  the  support  of  such 
wife  in  case  the  support-  of  her  husband  falls  from  any  canse 
and  it  is  valid  and  lawful:  Born  v.  Horstmann,  80  CaL  452,  9 
pac.  168,  838;  Thayer  v.  Spear,  58  Yt  827,  2  AtL  161. 

V.  Conditions  Against  Bemarriage.—- A  gift,  devise,  or  legacy  to 
A  widow  while  she  shall  continue  unmarried  or  until  she  remarries 
ia  good  and  valid,  without  any  limitation  over,  and  the  condition 
must  be  complied  with.  In  such  case  the  restriction  is  not  treated 
as  a  condition  subsequent  devesting  her  estate  upon  default,  hnt 
as  a  conditional  limitotion  or  a  qualification  determining  the 
duration  of  her  estate,  so  that  the  contingency  upon  which  tiio 
devise  or  bequest  depends,  although  there  is  no  gift  over,  is  good 
lui  a  conditional  Umltatlon:  Coppage  v.  Alexander,  2  B.  Hon.  81^ 
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88  Am.  Dec.  153;  Pblllipe  t.  Medbuy,  7  Oonn.  668;  Oornell  T.LoT6tt» 
35  Pft.  St  100;  HotB'B  Estate,  88  Pa.  8t  422,  80  Am.  Dec  490;  Hibbita 
T.  Jade,  97  Ind.  570,  49  Am.  Rep.  478;  Pringle  t.  DuiUey,  14  Smedes 
ft  li.  16,  53  Am.  Dec.  110;  Little  t.  Blrdwell,  21  Tex.  697,  73  Am.  Dec 
24Z,    The  rule  above  announced  18  bo  w^  eetablished  and  uniyer^ 
sally  adhered  to  that  no  attempt  will  be  made  to  cite  aU  of  the  casea 
cofltalninK  it.  The  doctrine  is  maintained  by  the  following  late  cases: 
Helm  T.  liCggett,  66  Ark.  28,  48  8.  W.  675;  Bennett  t.  Packer,  70 
Conn.  857,  66  Am.  St  Bep.  112,  89  AtL  739;  Hose  t.  Hale,  185 
IlL   878,    76   Am.    St    Bep.   40,    56    S.    IT.    1073;  Opel    T.    Shonp, 
100   Iowa,    407,    69    N.    W.    560;  Boyd    T.    Sachs,    78    Md.    491, 
28  Aa  891;  Giles  y.  LitU^i  104  U.  S.  291;  Martin  t.  Seigler,  82 
&  a  267,  10  S.  B.  1078;  Woolen  y.  Honse  (Tenn.),  86  S.  W.  932; 
Beyer  t.  Allen,  76  Ma  498;  Knight  y.  Mahoney,  152  Mass.  523, 
25  N.  B.  971;  Bedding  ▼.  Bice,  171  Pa.  St  801,  83  AtL  830;  Nash 
y.  Sbnpeon,  78  Me.  142,  8  AtL  53.    ''The  weight  of  authority  is  in 
favor  of  treating  limitations  or  conditions  which  are  annexed  to 
deyisee  or  bequests  to  the  wife  of  the  testator  as  yalid,  although 
th^  tend  to  restrain  her  from  marrying  again,  and  although  the 
will  does  not  dispose  of  the  property  by  a  gift  oyer  to  other  per- 
sons, in  the  eyent  of  her  marrying  again":  Knight  y.  Mahoney, 
152  Mass.  525,  25  N.  B.  971.    If  a  testator  by  one  clause  of  hie 
wfll  giyea  the  residue  of  his  property  to  his  wife,  and  in  a  subse- 
quent clause  proyides  that  if  she  marries  after  his  decease  she 
shall  take  but  one-third  of  such  residue,  such  condition  or  limita- 
tion is  not  yoid  as  in  terrorem  and  as  placing  a  restraint  upon 
marriage.    In  such  case  she  does  not  take  an  absolute  title  to  the 
residue,  but  takes  two-thirds  thereof  upon  a  conditional  limitation 
by  which,  upon  her  subsequent  marriage,  that  part  of  the  estate 
becomes  ipeo  facto  intestate,  without  re-entry  or  other  act  by  the 
heirs  of  the  testator:  Bennett  y.  Packer,  70  Conn.  357,  66  Am.  St 
Bep.  11^,  89  AtL  739.    The  rule  under  consideration  is  illustrated 
by  the  peculiar  case  of  Martin  y.  Seigler,  32  8.  C.  267,  10  S.  B. 
1073,  wherein  it  appeared  that  the  testator  left  his  estate  to  his 
wife  for  life,  and  then  to  his  infant  daughter.    If  his  wife  re- 
married his  estate  was  then  to  yest  in  his  daughter  in  fee,  and  If 
both  liyed  and  his  daughter  married  the  estate  was  to  be  equally 
divided  between  them.    The  daughter  married  and  afterward  the 
widow  married,  and  it  was  held  that  on  the  marriage  of  the  widow 
the  whole  estate  vested  absolutely  In  the  daughter.    It  has  been 
held  that  a  devise  to  the  testator's  wife  during  her  natural  life 
or  widowhood,  with  remainder  after  death  or  marriage,  to  her 
children,  must  be  construed  as  on  condition  of  remaining  unmar- 
ried, and  void  as  in  restraint  of  marriage:  Stillwell  v.  Knapper, 
^  Ind.  558,  35  Am.  Bep.  240.    This  case  is  in  conflict  with,  and 
In  effect  overruled  by,  the  subsequent  cases  of  Ulbblts  v.  Jack,  97 
Ind.  570,  49  Am.  Bep.  478;  Tate  v.  McLain,  74  Ind.  493;  Ck>mmin8 
y.  Commins,  115  Ind.  163,  16  N.  m  820,  17  N.  B.  271,  where  It  is 
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nMlntaliMd  tbat  a  dertae  to  a  wife  djsring  widowhood,  or 
as  flltt  remaliui  my  widow,"  Is  not  In  restraint  of  marriage.  ORia 
same  mle  proTalls  In  case  of  a  condition  In  a  will  of  a  teatatrlx 
In  restraint  of  tlie  remarriage  of  ber  husband.  Tbos,  In  case  of 
a  doTlse  of  land  and  beqnest  of  personalty  to  a  husband  for  llte» 
with  a  gift  OTor  to  a  son  and  daughter,  but  with  a  condittoa  that 
**tt  my  said  hosband  should  get  married  after  my  death*  bi  that 
eTent,  aU  of  my  said  property  to  roTcrt  to  my  said  son  and  daush- 
ter,'*  the  husband's  interest  in  the  estate  terminates  with  lUa 
temarriage:  Stiyers  t.  Gardner,  88  Iowa,  807,  66  N.  W.  616L  Tho 
^loctrine  that  a  condition  in  restraint  of  a  second  marriage  la 
Talid  Is  not  limited  to  conditions  against  the  remarriage  of  the 

■urrlTin?  spouse  of  the  testator  or  testatrix.  Thus  a  conditloD 
aYoiding  a  devise  to  the  widowed  daughter  of  the  testator  and 
giyinir  the  land  to  another,  if  the  former  shall  marry.  Is  valid: 
Herd  T.  Catron,  97  Tenn.  efS2,  87  &  W.  661;  and  a  bequest  of  the 
Interest  on  a  certain  fund,  to  be  paid  to  a  legatee  durlnsf  the  time 
that  she  shall  continue  the  widow  of  the  testator's  son,  with  a 
bequest  of  the  fund  to  others  at  the  termination  of  the  first 
bequest  by  her  marriage,  is  not  a  bequest  in  t^rorem,  and  la 
valid:  Hots's  Bstote^  88  Pa.  8t  422,  80  Am.  Dec  480l 
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178  Oonn.  182,  46  AtL  874.] 

8AL1B8,  OONDITIONAL-CONFIilOT  OF  LAWS.-— The  law 
of  the  state  in  which  a  conditional  sale  Is  to  be  performed,  or  la 
to  have  its  beneficial  effect  and  operation,  raiher  than  the  law 
of  the  state  in  which  it  is  made,  must  determine  its  validity  as 
between  the  purchaser  and  his  attaching  creoitors. 

N.  B.  Hart  and  J.  E.  Eeeler,  for  the  plaintifl. 
C.  L.  Beid  and  S.  Young,  for  the  defendants^ 

*"  HALL,  J.  The  property  in  question  in  this  suit— # 
stationary  engine,  boiler,  and  machinery — ^was  taken  on  an  ex* 
ecution  in  favor  of  the  defendants  against  one  Boberts,  his  ti- 
tle coming  from  the  plaintiffs  under  a  written  ccmtraet  of  con* 
ditional  sale  executed  in  New  York.  Had  it  been  executed 
here  it  would  have  been  an  absolute  sale,  except  as  between  the 
contracting  parties  and  their  personal  representatives,  since  it 
was  not  acknowledged  before  competent  authority  as  required 
by  our  statute:  Pub.  Acts  1895,  c.  212. 

It  is  conceded  that  by  the  laws  of  New  York  it  was  a  valid 
conditional  contract  of  sale,  which  did  not  devest  the  plaintiffs 
of  their  title  to  the  property  in  question,  either  as  against  Bob» 
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erte  or  hit  BSBigBs  cr  ereditora.  Whether  or  not  the  delendanU, 
who  wa«  Connecticut  creditors  of  Boberts,  obtained  a  title  by 
ilM  Ie?7  of  their  ezecntion  npon  the  property  in  Connecticut^ 
dependB  entirely  upon  whether  the  validily  of  the  contract  of 
oenditional  sale  is  to  be  determined  by  the  laws  of  this  state 
or  by  those  of  the  state  <tf  New  York. 

From  the  fact  that  the  contract  was  executed  in  New  York 
and  the  goods  were  delivered  to  Boberts  upon  the  cars  in  that 
state,  it  does  not  necessarily  follow  that  the  laws  of  New  York 
govem  upon  the  question  of  the  validity  and  effect  of  the  con* 
tractb  The  general  rule  that  the  lex  loci  contractus  is  applica^ 
Ue  to  the  validity  and  construction  of  contracts  assumes  that 
the  contract  is  to  be  performed  where  it  is  made;  and  the  reason 
of  the  rule  is  that  parties  are  ordinarily  supposed  to  contract 
in  view  of  the  laws  in  force  at  the  time  and  place  of  the  mak* 
ing  of  their  contracts.  That  general  rule  does  not  apply  when 
it  appears  that  the  contract  is  to  be  performed  or  is  to  have  its 
beneficial  operation  and  effect  elsewhere,  or  that  it  is  made  with 
reference  to  the  laws  of  another  place :  Burnett  v.  Pennsylvania 
R.  B.  Co.,  176  Pa.  Si  45,  34  Atl.  972 ;  Wharton  on  Conflict  of 
Laws,  sec.  401 ;  Story  on  Conflict  of  Laws,  sec.  280.  ''It  is  an  es» 
tablished  principle  that  contr^tsare  to  be  construed  accordingto 
the  law  of  the  place  in  reference  to  which  they  are  made'^ :  Med-> 
Iwiy  v.  Hopkins,  3  Conn.  472,  473.  "Contracts  are  to  be  con- 
atmed  according  to  the  ^^^  laws  of  the  state  in  which  they  are 
madet,  unless  it  is  perceived  from  their  tenor  that  they  are  en- 
tared  into  with  a  view  to  the  laws  of  some  other  state":  Smith  v. 
Mead,  3  Conn.  253,  8  Am.  Dec.  183 ;  Qreathead  v.  Walton,  40 
Oonn.  226,  236.  "The  general  rule  that  the  lex  loci  contractus 
ahftU  govern  .  •  .  •  is,  theoretically,  at  least,  founded  upon  the 
presumed  intention  that  Ihe  parties  contracted  with  reference  to 
that  law;  and  when  the  contract  is  to  be  performed  elsewhere^ 
or  is  to  have  its  entire  beneficial  operation  and  effect  elsewhere^ 
then  the  law  of  the  latter  place  is  to  govern;  because,  in  the  ab* 
•ence  of  anything  to  the  contrary,  it  is  presumed  that  the  par* 
ties  so  intended*':  Chillingworth  v.  Eastern  Tinware  Co.,  6d 
Oonn.  306,  317,  33  Atl.  1009. 

In  the  case  last  cited  a  chattel  mortgage  was  executed,  and 
was  assumed  to  have  been  delivered,  in  New  York,  by  a  New 
York  corporation  to  a  New  York  creditor.  The  mortgaged 
property  consisted  of  machinery  and  implements  in  use  in  a 
factory  in  Connecticut,  and  was  so  described  in  the  mortgage. 
On  the  day  after  its  execution  in  New  York  it  was  recorded  in 
the  land  records  id  Connecticut  where  the  property  was  situ* 
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«ted«  The  mortgage  was  made  in  contanplatian  of  mMdvencj, 
•nd  waa  for  that  reason  Toid  by  the  laws  of  New  York  state. 
Thia  court  held  that  the  mortgage  waa  intended  ^to  have  iti 
entire  beneficial  operation  and  effect*'  here,  and  that  under  the 
circumfitancea  the  mere  fact  that  the  instrument  waa  fonnally 
executed  and  delivered  in  New  York  was  not,  of  itself,  decisive 
of  the  question  as  to  what  law  should  control  in  determining 
the  validity  of  the  mortgage,  and  that  the  mortgage  was  valid 
in  thia  state  until  set  aside  by  insolvency  proceedings. 

The  purposes  of  the  conditional  contract  of  sale  in  the  piei- 
ent  case  were  these:  To  ultimately  transfer,  upon  the  payment 
of  the  purchase  price  as  agreed,  the  title  to  tibe  property  in  ques- 
tion from  the  plaintiffs  to  Boberts;  to  give  the  use  of  the  prop- 
erty to  Boberts  in  the  meantime  so  long  as  he  performed  his 
oovenants;  to  secure  plaintiffs  against  loss,  by  enabling  them  to 
retake  the  property  upon  Boberts'  failure  to  pay  his  notes,  and 
by  preventing  a  sale  of  the  property  ***  by  Boberts  to  third 
parties,  or  a  taking  of  it  by  attachment  by  his  creditors.  For 
the  accomplishment  of  these  purposes  the  parties  intended  that 
the  property  should  be  located  in  Connecticut  The  agreement 
ozpressly  provides  that  the  boiler,  engine,  etc.,  shall  be  'located, 
used,  and  employed'*  by  Boberts  *^in  his  factory  in  the  dty  of 
Stamford,"  and  that  they  shall  not  be  removed  from  these  prem- 
ises without  the  written  consent  of  the  plaintiffs.  The  property 
was  delivered  upon  the  cars  in  New  York  to  be  transported  to 
Connecticut  In  pursuance  of  the  terms  of  the  agreement  it 
was  taken  by  Boberts  to  Stamford  and  a  year  afterward  was  at- 
tached there  by  a  Connecticut  creditor  of  Boberts. 

While  the  formal  execution  of  the  contract  was  in  New  York, 
the  principal  acts  necessary  to  effect  its  objects  were  by  the 
terms  of  the  contract  to  be  performed  in  Connecticut  As  af- 
fording the  plaintiffs  a  security  upon  the  property  described, 
and  as  transferring  to  Boberts  the  apparent  ownership  of  the 
property  by  giving  to  him  tb(s  possession,  the  right  to  use^  and 
even  the  right  to  affix  it  to  realty,  and  as  granting  to  him  the 
absolute  title  upon  payment  of  the  purchase  price,  the  contract 
was  intended  to  have  its  operation  upon  property  situated  in 
Coimecticut.  Excepting  that  the  contract  was  not  acknowl- 
edged, it  conformed  to  our  law  regarding  conditional  sales. 
The  next  day  after  it  was  executed  it  was  recorded  in  the  Stam- 
ford land  records,  as  required  by  the  law  of  Connecticut  As 
was  said  in  Chillingworth  v.  Eastern  Tinware  Co.,  66  Conn. 
306,  33  Atl.  1009,  the  contract  waa  to  have  its  '^neficial  <^ 


Not.  190a]  Balch  v.  Chatfek.  166 

eration  and  effect^  here.  The  transaction  was  begun  in  New 
Yorky  but  was  to  be  performed  and  completed  here^  and  the 
parties  must  be  held  to  have  contracted  with  leferenoe  to  the 
law  of  this  state,  and  that  law  must  goTem. 

Whether  the  contention  of  the  defendants  may  not  also  be 
sustained  upon  considerations  of  public  policy,  upon  the 
grounds  taken  in  Hervey  v.  Rhode  Island  LocomotiTe  Worki^ 
93  U.  S.  664,  Harkness  v.  Russell,  118  U.  S.  673,  678,  7  Sup. 
Ct  Eep.  61 ,  Knowles  Loom  Works  v.  Vacher,  67  N.  J.  L.  490, 
81  Att.  306,  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  410,  67 
Am.  Eep.  666,  7  AtL  418,  and  Thompson  v.  Taylor  (N.  J.  June, 
1900),  46  AtL  667,  need  not  be  determined  by  us  in  this  case. 

ise  rj^^  court  of  common  pleas  is  advised  to  render  judg- 
ment in  favor  of  the  defendants. 

Costs  in  this  court  to  be  taxed  in  favor  of  the  defendants. 

In  this  opinion  the  other  judges  concurred. 


Omtract. — ^The  law  of  the  place  where  a  contract  Is  to  be  per- 
formed governs  Its  validity:  Western  Union  TeL  Go.  v.  Bubanks^ 
100  Ky.  681,  66  Am.  St  Rep.  361,  88  &  W.  1068.  See,  further, 
the  monographic  note  to  Gist  v.  Western  Union  TeL  Go.,  66  Am. 
8t  Bep.  774-778. 

Conflict  of  Laws.^A  contract  for  a  conditional  sale  in  one  state, 
executed  therein  and  vaUd  by  its  laws,  is  valid  as  against  the 
attaching  creditors  of  the  vendee  in  another  state,  to  which  the 
property  has  been  removed:  Gleveland  Machine  Works  v.  Lang^ 
67  N.  H.  348,  68  Am.  St  Rep.  675,  31  Atl.  20.  See,  further,  the 
monographic  note  to  McGarry  v.  Nicklln,  66  Am.  St  Sep.  4& 


BALCH  v.  CHAFFEE. 

[78  Gonn.  318,  47  AiL  327.] 

MORTQAGBS  TO  SBGURB  FUTURE  ADVANCES-VA- 
LIDITY AS  AGAINST  SUBSEQUENT  BNCUMBRANOERS.— As 
against  subsequent  encumbrancers,  who  may  take  without  other 
notice  than  that  given  by  the  records,  future  advances  cannot  be 
secnred  by  mortgage  which  does  not  show  any  agreement  to  make 
them,  nor  name  the  amount  to  which  they  may  be  made.    No  duty 

of  inquiry,  in  such  case,  rests  upon  the  subsequent  encumbrancer, 
who  in  good  faith,  and  in   igrnorance  that  such  advances  have 

been,  in  fact  made,  gives  credit  to  the  mortgagor  in  reliance  on 
his  title  to  the  equity  of  redemption,  and  obtains  a  lien  upon  It 
for  his  security. 

liEOHANICS'  LIENS  GN  APPURTENANCES.— An  artesian 
wen  bored^  as  an  adjunct  to  a  house,  though  not  phvsically  con- 
nected therewith,  if  essential  to  its  convenieht  use,  is  an  appur- 
tenance thereto  for  which  a  mechanic's  lien  may  be  filed  and 
enforced. 


186  Amrbtcan  Btatb  Bwoeib,  Yol.  84.        [Coui.. 

Action  to  f ondoeo  two  mortgaget.  Tbo  omditiott  of  ii» 
tat  mortgage  recited  «  noto  in  &yor  of  the  mortgagee  for  ono 
hundred  and  fifty  doUan^  adding:  ''And  whereas,  I  may  be- 
c<»ne  further  indebted  to  Ihe  said  grantee  aa  evidenoed  by  other 
pnnaiaaoiy  notea  hereafter  given,  now^  therefore,  if  said  noto 
or  natea  ahall  be  well  and  tmly  paid  according  to  ita  or  their 
tenor,  then  thia  deed  ahall  be  Toid.'*  When  the  mortgage  waa 
given  the  mortgagee  orally  agreed  to  lend  the  mortgagor  one 
hundred  and  Mtj  doUara  more  at  a  aubseqnent  time,  and  a  few 
weeks  later  lent  him  four  hundred  and  fifty  dollaia,  believing 
aach  loans  to  be  secured  by  the  mortgage.  Within  one  year 
the  mortgagee  loaned  the  mortgagor  two  hundred  dollars  more^ 
taking  his  note  for  all  sums  thus  lent  after  the  first  mortgage, 
and  a  new  mortgage  to  secure  it  One  month  before  the  last 
loan  one  King  furnished  material  and  rendered  services,  under 
contract  with  the  mortgagor,  in  the  construction  of  an  artesian 
well  on  the  mortgaged  premises,  and  took  the  proper  atepa  to 
obtain  A  mechanic's  lien  therefor.  Sudi  lien  he  now  seeks  to 
enforce  in  this  suit  and  recovered  judgment  to  that  effect* 
Plaintiff  appealed. 

J.  E.  Cooper  and  J.  H.  Kirkham,  for  the  appellant 

8.  E.  Clark,  for  the  appellea 

^^  BALDWIN,  J.  The  court  of  common  pleas  corie<^y 
held  that  as  againat  the  defendant  King  the  second  mortgage 
waa  ineffectual,  and  the  first  secured  nothing  but  the  money 
which  had  been  lent  before  its  execution.  As  against  subse- 
quent encumbrancers,  who  may  take  title  without  other  notice 
than  that  given  by  the  land  records,  future  advances  cannot  "*^ 
be  secured  by  a  mortgage  deed  which  does  not  show  any  agree- 
ment  to  make  them  nor  name  the  amount  to  which  they  may 
be  made.  No  duty  of  inquiry,  in  such  case,  rests  upon  one  who 
afterward,  in  good  faith,  and  in  ignorance  that  such  advances 
have  been  in  fact  made,  gives  credit  to  the  mortgagor  in  re- 
liance on  his  title  to  the  equity  of  redemption,  and  obtaina  a 
lien  upon  it  for  his  security:  Pettibone  v.  Oriswold,  4  Conn. 
158,  10  Am.  Dec  106 ;  Shepard  v.  Shepard,  6  Conn.  37. 

Under  General  Statutes,  section  3018,  every  building  for  tbe 
construction  of  any  of  the  appurtenances  of  which  any  person 
shall  have  a  claim  exceeding  twenty-five  dollars  in  amount  for 
materials  furnished  or  services  rendered,  may,  with  the  land  on 
which  itstands  and  its  appurtenances,  be  subjected  to  a  lien,  pro- 
vided certain  conditions  are  fulfilled  on  the  part  of  the  claim- 
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«nt  Hie  defendant  King,  who  claims  anch  a  lien  on  fhe 
piemiaea  mortgaged  to  the  plaintiff,  has  complied  with  these 
conditions,  and  is  entitled  to  preference  over  the  second  mort- 
age, if  sneh  an  artesian*  well  as  he  constmcted  is  to  be  con- 
^dered  as  an  appurtenance  to  the  house  of  the  mortgagor,  with- 
in the  meaning  of  the  law. 

The  design  of  the  statute  was  to  give  to  one  who,  by  fur- 
nishing  services  or  materials,  under  a  contract  with  the  owner 
of  land,  had  added  to  its  value  by  constructing  a  building  upon 
it,  or  any  appurtenances  to  a  building,  a  substantial  security 
for  hia  proper  remuneration.  The  lien  which  may  be  created 
is  therefore  made  to  embrace  ''such  land,  building,  and  appur* 
tenances.''  To  carry  out  this  intent,  it  is  necessary  to  give  the 
«tatute  fiuch  a  construction,  if  its  terms  are-  doubtful,  as  may 
serve  to  make  mechanics'  liens  of  some  value:  Idndaay  ▼•  Oun- 
iiing,  59  Conn.  29G,  319,  22  Att.  310. 

The  reference  in  the  statute  to  the  appurtenances  of  a  build- 
ing was  plainly  meant  to  cover  what  might  not  otherwise  have 
been  deemed  to  belong  to  it  It  is  an  apt  term  to  describe  de- 
tached s^ctures,  built  as  adjuncts  to  a  building,  to  further  its 
convenient  use  and  occupation:  Wilcox  v.  Woodruff,  61  Conn. 
578,  685,  29  Am.  St  Bep.  222,  24  AtL  521.  Such  was  the  well 
in  question.  The  house  would  hardly  have  been  habitable  with- 
out it.  That  it  was  dug  or  bored  in  the  soil  below  the  natural 
^^^  surface  of  the  house  lot  does  not  render  it  any  less  a  work 
of  construction  than  a  tank  would  be,  built  above  ground  and 
supplied  by  a  force  pump.  Nor  is  it  material  that  it  was 
placed  in  the  back  yard  rather  than  in  the  cellar;  nor  that  it 
vaa  not  connected  with  a  kitchen  pump.  It  is  also  of  no  con- 
sequence that  it  was  built  after  the  house  and  under  a  separate 
«nd  distinct  contract:  Fitch  v.  Baker,  23  Conn.  563,  667.  The 
important  inquiries  are  whether  the  house  could  be  convenient- 
ly used  without  it,  and  whether  it  could  be  conveniently  used 
except  by  those  occupying  the  house.  As  to  the  latter  point 
there  can  be  no  question  that  its  main  value  lay  in  what  it  waa 
worth  to  the  tenants  of  that  particular  building. 
There  is  no  error. 

In  this  opinira  the  «ther  judges  coneiirred. 

A  Xortgage  to  Beeuro  Futura  Adviaaoea  is  valid,  when  the 

ttmoimt  of  liability  la  expresslj  limited*  if  recorded,  aa  against 
subsequent  encumbrances,  except  aa  to  advances  made  after  actual, 
aa  dlstln8:ui8bed  from  record,  notice  of  a  subsequent  encum* 
brance:  Note  to  Central  Trust  Co.  v.  Continental  Iron  Werlu^  40 
Am.  BL  Bep.  544. 
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XMhaiiles*  Xiois.— Appnrteoancei  for  wblcb  mechanic^  liens 
may  be  bad  are  dtscussed  in  tbe  monographic  note  to  Piicifle 
BolUng  liiU  Ok  T.  Bear  YaU^  Irr.  Co^  65  Am.  8t  Bcp.  168-171. 


ALLEN  V.  SOMEBS. 

[73  €k>nn.  855,  47  AtL  663.] 

BAILMENTS  —  GOLD  8T0BAGB  —  GABB  BEQUIBBD.-- 
Bailees  for  hire  who  receive  dressed  poultry  to  be  kept  in  "cold 
storage,"  and  who  keep  tbe  temperature  of  their  room  at  the 
ordinary   cold   storage   temperature,  are  not,   in   the  absence  of 

spoof flc  agreement,  liable  for  a  damaged  condition  of  tbe  poultry 
arising  from  the  fact  that  the  temperature  of  the  cold  storage 
room  is  too  high  to  preserve  it  In  such  case  no  duty  rests  npoo 
the  bailees  to  keep  their  room  at  the  temperature  of  a  '^freexer." 

S.  Lucas^  for  the  appellant 

D.  0.  Perkins^  for  the  appellees. 

«««  TORRANCE,  J.  In  this  action  the  plaintiffs  se^  to 
recover  compensation  for  keeping,  as  bailees  of  the  defendant 
for  hire,  certain  property  in  "cold  storage.'*  By  the  pleadings 
the  defendant  admitted,  in  effect,  that  the  amount  of  eompensa^ 
tion  claimed  was  due,  but  alleged,  by  way  of  counterclaim, 
that  the  plaintiffs  had  not  used  due  care  in  keeping  the  prop- 
erty, and  that  as  a  consequence  thereof  the  property  had  spoiled 
and  become  of  no  value,  and  claimed  to  recover  as  damages  a 
much  larger  sum  than  the  amount  due  for  storage  charges,  less 
said  charges. 

The  plaintiffs,  as  a  first  defense  to  the  counterclaim,  denied 
these  allegations,  and  as  a  second  defense  set  up  a  former 
judgment  as  a  bar.  The  court  held  that  the  former  judgment 
was  not  a  bar,  and  the  case  was  then  tried  upon  the  issues 
formed  by  the  first  defense  to  the  counterclaim. 

Upon  the  trial  the  following  material  facts  were  found  by 
the  court:  The  property  in  question  consisted  of  dressed  poul- 
try, and  was  known  to  be  such  by  the  plaintiffs  when  they  re- 
ceived it  from  the  defendant  The  defendant  intmsted  it  to 
the  plaintiffs  in  boxes  and  packages,  to  be  kept  in  the  ^cold 
storage''  room  of  the  plaintiffs  as  bailees  for  hire.  It  was  r^ 
ceived  by  the  plaintiffs  in  prime  condition;  but  when  ""^^  re* 
delivered  to  the  defendant  it  was  in  bad  condition.  The  term 
''cold  storage,''  as  used  in  the  trade,  means  a  storehouse  or  store- 
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itXHn  ordinarily  used  for  the  preseryatioii  of  butter  and  ^ggs, 
niieie  the  temperature  is  kept  at  a  low  degree  but  above  the 
freezing  point;  while  a  ''freezer''  is  a  place  for  the  preservation 
of  meat  or  poultry  where  the  temperature  is  kept  below  the 
freezing  point — ^from  zero  up  to  thirty-two  degrees.  "I  am  not 
satisfied  that  these  technical  terms  were  understood  either  by  the 
plaintiffs  or  the  def endant^  and  I  find  that  both  parties  believed 
when  the  poultry  was  placed  in  the  plaintiffs'  room  that  it  was 
suitable  for  its  preservation.'' 

The  plaintiffs  exercised  due  care  in  the  management  of  their 
cold  storage  room  while  the  defendant's  property  was  there,  and 
kept  it  at  a  temperature  varying  from  twenty-two  to  tweniy-five 
degrees  above  zero,  which  was  a  low  temperature  for  a  cold 
storage  room,  but  was"  too  high  a  temperature  to  properly  keep 
and  preserve  poultry  for  such  an  extended  period  as  this  potQ- 
try  was  kept  "or  reasonably  might  have  been  expected  to  be 
kept  when  placed  in  storage." 

The  plaintiffs'  cold  storage  room  was  not  adapted  for  the 
safe  preservation  of  poultry  for  an  extended  period;  and  the 
poultry  in  question  was  damaged  in  consequence  of  being  kept 
in  too  high  a  temperature. 

Upon 'these  facts  the  defendant  asked  the  court,  in  effect,  to 
role  as  follows:  1.  That  the  property  being  in  prime  condition 
when  delivered  to  the  plaintiffs  and  in  a  damaged  condition 
when  received  back  by  the  defendant,  the  burden  was  upon  the 
plaintiffs  to  show  that  they  kept  said  property  with  ordinary 
care  and  diligence;  2.  That  to  keep  the  property  in  question 
with  ordinary  care  and.  diligence  required  of  the  plaintiffs  that 
ordinary  care  and  diligence  customary  among  prudent  men  en- 
gaged in  the  business  of  keeping  dressed  poultry  in  cold  stor- 
age, ''and  that  the  rule  prescribed  the  diligence  of  experts  as 
the  standard  of  attention  and  watchfulnesss,  using  the  term 
'experts'  as  descriptive  of  persons  having  actual  knowledge  of 
the  business  derived  from  experience." 

The  court  sustained  the  first  of  these  claims,  and  about  this 
lulling  no  complaint  is  made  by  either  party;  but  the  ^^^  court 
also  held  that  upon  the  facts  found  the  plaintiffs  had  sustained 
inch  burden,  and  had  kept  the  property  with  the  care  and  dili- 
gence required  of  them  under  the  circumstances;  and  the  prin« 
cipal,  if  not  the  only,  question  upon  this  appeal  is  whether  the 
oourt  erred  in  so  holding. 

We  are  of  opinion  that  it  did  not  err.  It  appears  by  ihe  ilnd- 
ing  that  there  aie  two  kinds  of  storage  rooms  in  nse^whoe  gooda 
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id  a  peridiable  nature  are  aocuatomed  to  be  stored  for  keepof : 
One  known  aa  a  ^freezer''  and  the  otber  aa  a  ^cold  aton^ 
faoue  or  room;  and  that  the  temperature  of  the  fnewtr  u  «- 
^Unarily  kept  mnch  lower  than  that  of  the  ooM  storage  ioobl 
The  plaintiffs  kept  a  cold  storage  room  and  not  a  freenr,  sad 
tills  was  known  to  the  defendant  when  ho  intnuted  Ida  pr^- 
erty  to  them.  The  daim  of  the  defendant  in  the  conrt  betov, 
M  we  understand  it,  was^  in  eff ect,  that  unless  the  plaintiflb  keft 
the  temperature  of  their  storage  room  at  the  temperature  of 
a  freeser^  they  had  not  used  the  care  and  ^igenee  required  of 
them.  If  such  a  duty  rested  upon  the  plaintiffs  it  was  imposed 
either  by  law  or  by  the  agreement  of  the  parties.  No  claim  iB 
or  can  be  made,  in  the  case  as  it  stands^  that  audi  a  duty  wsi 
imposed  upon  them  by  agreement  No  such  daim  is  set  up  in 
the  pleadings.  Even  if  we  assume,  as  the  defendant  dainui 
that  the  somewhat  meager  allegations  of  the  counterdaim  on 
this  point  are  helped  out  by  the  all^ations  of  the  consplaia^ 
«till,  at  most,  the  counterdaim  only  alleges  that  the  gooda  weie 
intrusted  to  the  plaintiffs  to  be  kept  in  cold  storage  aa  bailees 
for  hire.  There  is  no  allegation  that  the  plaintifib  assumed 
any  other  duty  toward  the  defendant  than  that  whidi  tiia  kv 
imposed  upon  them  as  cold  storage  bailees  for  hire.  '  If,  theiii 
the  duty  to  keep  their  room  at  the  temperature  of  a  '^feeesei^ 
did  not  rest  upon  the  plaintiffs  by  specific  agreement  did  tin 
law  under  the  circumstances  impose  upon  them  any  audi  dutj? 
We  think  not  The  general  rule  is  that  a  bailee  of  gooda  ts 
be  kept  for  hire  must  in  keeping  them  exercise  that  degree  of 
<»re  and  diligence  which  may  reasonably  bo  expected  from  s 
person  of  ordinary  prudence  in  his  situation:  Bradley  t.  Cua- 
ningham,  61  Conn.  »»  485,  496,  23  AtL  932.  Thia  genoisl 
rule  may,  of  course^  be  varied  by  agreement  The  case  at  bsr 
falls  within  the  general  rule.  The  duty  of  the  plaintiflfa  was  ts 
keep  the  temperature  of  their  room  at  the  ordinary  cold  atoiags 
room  temperature.  The  law  under  the  circumstances  of  this 
■case  imposed  that  duty  upon  them,  in  the  absence  of  qiedfie 
4igreement  otherwise;  and  this  was  the  only  duty  that  res^ 
upon  them  so  far  as  tiie  temperatuie  of  the  room  was  eonceraed. 
This  duty  they  fully  performed.  They  did  not  engage  to 
keep  the  goods  in  a  ''f reeaer,''  and  were  not  liable  for  not  dmag 

"SO. 

As  the  judgment  of  the  court  bdow  must  standi  it  beeomes 
unueceBsary  to  consider  the  matters  set  forth  in  the  bill  of  ex* 
oeptions  on  behalf  of  the  plaintiffs  whieh  ia  made  a  part  of  the 
.record,  and  we  express  no  opinion  thereon. 
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Thfire  is  no  enror. 

In  ihis  opinioii  the  other  judges  oonoiined. 


The  Datj  of  Warehonseman  Imposes  on  them  the  ezerdso 
<it  ordinary  care  only:  Lancaster  Mills  t.  Merchants'  etc 
Ok,  80  Tenn.  1,  24  Am.  St  Rep.  688,  1-k  a  W.  817.    Bee,  also^ 

Higman  t.  Gamody.  112  Ala.  257,  67  Am.  St  Bep.  88»  20  South. 
480.  As  to  the  liability  of  owners  of  cold  storage  warehouses, 
•coiisfilt  Parker  t.  Union  lee  etc  Go.,  60  Kan.  828,  88  Am.  St  Bep. 
383^  64  Pac  872;  Minnesota  Butter  etc  Go.  t.  St  Paul  etc  Oc» 
tS  Minn.  445^  74  Am.  St  Bep.  616»  77  N.  W.  871. 


FISH  T.  SMITH. 

[78  €k>nii.  877,  47  Aa  711.] 

CORPORATIONS— POREIGN-CONPLier  OF  LAWS.— A: 
cftlsen  of  one  state  who  becomes  a  shareholder  In  a  corporation 
created  under  the  laws  of  another  state  enters  Into  contract  re- 
lations, the  extent  and  obligation  of  which  depend  largely  upon 
the  laws  of  the  latter  state  If  his  shares  have  not  been  fully 
|Mdd  up,  his  obligation  to  respond  to  calls  made  by  the  corpora* 
tlon  binds  him  also  to  respond  to  calls  which  the  corporation 
ought  to  have  made,  but  which,  by  reason  of  its  default  in  that 
respect  have  been  otherwise  made  In  conformity  with  the  laws 
regulating  Its  affairs. 

GORPORATIONS  —  FOREIGN  —  LIABILITY  OF  STOOK- 
HOLDBRS.— If  the  laws  of  the  state  wherein  a  corporation  is 
formed  provide  for  the  winding  up  of  insolvent  corporations 
through  the  agency  of  a  receiver,  and  empower  Its  courts  to  caU 
In  unpaid  stock,  and  make  It  payable  to  such  receiver,  the  latter 
becomes  the  statutory  successor  of  the  corporation,  and  as  such 
may  sue  a  stockholder  in  another  state  where  he  resides  to  recover 
the  balance  unpaid  on  his  capital  stock. 

GORPORATIONS  —  FORBIGN  ^  LIABILITY  OF  STOGK> 
BOLDBBS.— A  stockholder  In  a  corporation  against  which  suit  is 
tNTought  by  a  creditor  to  establish  Its  insolvency,  and  praying  for 
the  appointment  of  a  receiver,  is  a  party  to  the  action  by  repre* 
mentation  through  the  corporation  up  to  the  date  of  the  Interlocu* 
tory  judgment  appointing  a  receiver,  and  he  cannot  collaterally 
attack  such  appointment  Such  judgment  is  conclusive  of  the 
necessity  of  collecting  unpaid  capital  stock  to  pay  corporate  debts 
In  an  action  brought  by  such  receiver  or  his  assignee  ai^ainst  a 
•delinquent  stockholder  in  another  state 

TRIAL— PRAGTIGB.— A  defendant  against  whose  objection 
an  order  for  substituting  a  new  plaintiff  is  made,  as  defendant 
elalms,  on  insufficient  evidence  Is  entitled  to  the  allowance  of  a 
tnroper  bill  of  exceptions,  but  a  refusal  to  sign  such  bill  of  excep- 
tions Is  harmless  if  the  question  Is  raised  and  decided  on  the 
trlaL 

THB  ASSIGNMBNT  OF  A  OLAIM  PENDING  SUIT 
THBBEON  BEQUIRES  no  alteration  or  amendment  of  the  com* 
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plaint,  but  only  an  application  for  a  change  of  pardea*  and  a 

prima  facie  right  In  the  assignee  la  enongh  to  Jnstify  an  order 
for  bla  aubatitntion  aa  a  party  plaintiff. 

CORPORATIONS  —  8TOOKHOLDBRS  —  BSTOPPBL  TO 
DENY  CORPORATE  ORGANIZATION.— A  stockholder  who  has 

received  dividends  on  his  stock  with  knowledge  that  it  is  not  fnllj 
paid  np  is  estopped  to  deny  that  the  corporation  waa  legally  or- 
ganized when  it  becomea  Insolvent*  and  he  is  sued  for  the  balance 
due  on  his  stock. 

TRIAL  PRAGTICB.— It  Is  error  to  expnnge  a  reply  stating 
matters  of  fact,  consistent  with  the  complaint,  and  auilicient.  If 
true,  to  avoid  the  defense. 

BVIDBNCB.— FOREIGN  LAWS  mnst  alwaya  be  proved  as 
tecta. 

APPELLATE  PRACTICE.— A  party  cannot  profit  on  appeal 
by  an  error  into  which  he  has  led  the  trial  court. 

CORPORATIONS  —  FOREIGN  —  LIABILITY  OP  STOCK- 
HOLDERS-RECEIVERSHIP—RES JUDICATA.— The  right  of  a 
receiver  under  the  statute  of  the  state  of  his  appointment  to  sell 
the  assets  of  an  insolvent  corporation  of  that  state,  including  his 
own  claim,  to  himself  as  trustee  for  creditors  is  for  the  determina- 
tion of  the  court  in  the  receiver  suit  Its  judgment  unappealed 
from  is  qonclusive  upon  the  courts  of  another  state  in  a  suit 
therein  to  recover  unpaid  stock  subscriptions  from  shareholders 
who  were  parties  by  representation  to  the  receivership  proceed- 
Inga. 

CORPORATIONS  —  ASSETS  —  LIABILITY  OF  STOCK- 
HOLDERS.— The  liability  of  a  stockholder  in  a  corporation  to 
respond  to  calls  upon  unpaid  stock  is  an  asset  which  the  receive 
for  such  corporation  may  sell  and  the  purchaser  may  sue  for. 

EVIDENCE.— STOCK-BOOKS  OF  CORPORATIONS  ara 
not  admissible  in  its  favor  to  prove  that  a  certain  person  Is  a 
stockholder  when  this  question  is  in  issue. 

CORPORATIONS  —  STOCK-BOOKS  AS  BVIDBNCB.—  If 
the  relation  of  shareholder  has  otherwise  been  shown  to  exls^ 
the  bool^s  of  a  corporation  become  admissible  to  aid  in  deter- 
mining when  it  commenced  and  what.  If  anything,  has  been  paid 
In  upon  the  shares. 

CORPORATIONS-STOCK-BOOKS  AS  EVIDENCE.— Stock- 
holders in  moneyed  corporations,  by  their  contract  of  membei-sbip, 
constitute  It  their  agent  to  keep  such  stock-books  as  are  usually 
kept  by  such  organizations,  and  entries  therein  made  in  the  due 
course  of  business  are  admissible  against  them,  though  not  con- 
clusive. 

EVIDBNCE-OERTIFICATB  OF  CORPORATB  ORGANl- 
ZATION.— A  certificate  by  a  public  oificer  of  another  state  as  to 
the  legal  organization  of  a  corporation  therein  is  a  mere  narrative 
of  a  past  event  and  of  its  legal  effect,  and  inadmissible  in  tbe- 
courts  of  a  state  other  than  the  one  In  which  the  corporation  Is 
organized. 

CORPORATIONS.-STATEMENTS  ON  THE  MARGIN  OF 
STOCK  CERTIFICATES,  showing  the  amount  of  the  capital 
stock,  the  number  of  shares,  and  the  par  value  of  each,  are  aa 
much  a  part  of  such  certificates  aa  If  they  were  embodied  in  the 
printed  portion  thereof. 
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B.  H.  Bogen  and  A.  M cC.  Mathewson,  for  iiie  appeOanti. 
S.  B.  Bennett^  for  the  appellee. 

"•  BALDWIN,  J.  The- action  againrt  the  defendant  Smith 
was  originally  brought  by  a  receiyer  appointed  by  a  court  of 
the  Btate  of  Minnesota,  to  recover  an  nnpaid  balance  on  cer- 
tain shares  held  by  said  Smith,  a  citizen  of  Connecticut,  in 
the  Northern  Trust  Company,  a  Minnesota  corporation.  The 
Minnesota  proceedings  were  brought  by  a  creditor  of  the  cor- 
poration against  it,  and  the  interlocutory  judgment  appointing 
the  receiver  declared  that  it  was  insolvent.  In  a  subsequent 
interlocutory  judgment  it  was  found  that  to  pay  its  debts  the 
whole  amount  unpaid  upon  the  par  value  of  its  capital  stock 
would  be  required  in  addition  to  its  other  assets,  and  each  of 
its  ahareholdera  was  required  to  pay  any  balance  remaining 
nnpaid  upon  his  shares  to  the  receiver,  who  was  also  empowered 
ia  sue  therefor  in  any  state  wherein  the  shareholders  might 
reside  or  be  foimd. 

A  citizen  of  one  state  who  becomes  a  shareholder  in  a  cor- 
poration created  under  the  laws  of  another,  enters  into  con- 
tract relations  the  extent  and  obligation  of  which  depend  *®* 
largely  upon  those  laws.  If  his  shares  have  not  been  fully 
paid  up,  his  obligation  to  respond  to  calls  made  by  the  cor- 
poration binds  him  also  to  respond  to  calls  which  the  corpora- 
tion ought  to  have  made,  but  which,  by  reason  of  its  default 
in  that  respect,  have  been  otherwise  made  in  conformity  with 
the  laws  regulating  its  affairs. 

When  the  defendant  acquired  his  stock  in  the  Northern 
Tmrt  Company,  there  were  in  existence  statutes  of  Minne- 
sota providing  for  winding  up  the  affairs  of  insolvent  cor- 
porations on  a  creditor's  petition,  through  the  agency  of  a 
receiver.  In  sequestration  proceedings  of  that  nature  the  court 
<5onld  call  in  any  unpaid  balance  of  the  capital  stock  for  which 
the  corporation  had  neglected  to  call,  and  the  collection  of 
which  was  necessary  to  meet  its  liabilities.  The  defendant, 
by  his  contract  of  membership,  came  under  the  obligation  to 
respond  to  any  demand  that  might  thus  be  made  by  the  proper 
coi:^  in  Minnesota.  There  the  corporation  was  created.  There 
it  was  subject  to  the  jurisdiction  of  the  courts.  There,  should 
it  become  insolvent,  its  affairs  would  be  wound  up  by  judicial 
proceedings.  His  obligation  to  pay  the  balance  due  upon  his 
shares  was  a  conditional  one.  He  agreed  to  pay  it  when  called 
for  by  the  corporation;  but  this  did  not  mean  that  if  the  cor- 
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poratioii  wrongfully  neglected  to  make  tlie  call  he  wae  ncrer  to 
pay  it.  The  law  of  Minnesota  had  provided  for  such  a  con- 
tingency. It  had  armed,  in  that  case,  one  of  its  conrta  with 
power  to  appoint  a  leoeiver,  and  require  payment  to  be  made 
to  him.  Thia  law  entered  into  the  obligation  of  the  defend- 
ant's contract.  The  call  made  nnder  it  ocmyerted  that  obligsr 
tion  from  a  conditional  one  into  an  absolato  one,  and  made  the 
receiver  the  party  to  whom  its  performance  was  dne:  Maiaon 
▼.  Deither,  49  Minn.  41^3,  52  N.  W.  38.  He  was,  in  effect,  the 
statutory  successor  of  the  insolTent  corporation.  Its  affairs 
were  to  be  managed  under  the  laws  of  Minnesota,  while  it  was 
a  solvent  and  going  concern,  by  a  board  of  directors;  whea 
it  ceased  to  be  such,  by  a  receiver  appointed  in  sequestration 
proceedings:  Selfe  v.  Bundle,  •^  103  TJ.  S.  22B,  225;  Parsons 
V.  Charter  Oak  life  Ins.  Co.,  31  Fed.  305 ;  Hale  v.  Harden,  9S 
Fed.  747,  37  C.  C.  A.  240. 

In  legal  effect,  then,  part  of  the  obligation  assumed  by  the 
defendant  upon  entering  the  Northern  Trust  Company  was 
that,  in  case  of  its  insolvency  before  he  had  been  called  upon 
to  pay  the  balance  due  up<m  his  shares,  he  would  pay  it,  should 
it  be  needed  to  satisfy  creditors,  to  a  receiver  duly  appointed 
in  Minnesota.  The  plaintiff  in  this  action  occupied  that  posi- 
tion, and  so  became  as  fully  the  payee  under  the  defendants 
contract  of  membership  as  the  corporation  originally  was: 
Mann  v.  Cooke,  20  Conn.  178, 185,  187 ;  Johnston  v.  Allis,  71 
Conn.  207,  217,  41  AtL  816;  Howarth  v.  Lombard,  176  Mass. 
570,  56  N.  E.  888. 

The  defendant  was  a  party  to  the  Minnesoto  action,  by  rep- 
resentation through  the  corporation,  up  to  the  date  at  least  of 
the  interlocutory  judgment  declaring  it  an  insolvent  debtor 
and  appointing  a  receiver :  Hawkins  v.  Glenn,  131  IT.  3.  319, 9 
Sup.  Ct  Eep.  739 ;  Great  Western  TeL  Co.  v.  Purdy,  162  TJ.  S. 
829,  336,  16  Sup.  Ct.  Bep.  18 ;  Hanson  v.  Davison,  73  Minn. 
454,  462,  76  N.  W.  254.  He  cannot,  therefore^  dispute  the  va- 
lidiiy  of  that  appointment 

The  defendant  having  promised,  in  legal  oontemplaticm,  to 
pay  the  sum  now  in  question  to  any  receiver  properly  ap- 
pointed, the  plaintiff  was  entitled  to  bring  suit  on  this  contract 
in  any  stete  where  due  service  of  process  could  be  mada  His 
action  was  founded,  not  on  the  right  of  a  foreign  receiver  to 
sue  upon  demands  in  favor  of  the  party  he  may  represent,  but 
on  the  right  of  a  substituted  promisee  to  sue  a  promisor  whose 
contract  provided  for  such  substitution. 
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The  defendant's  obligation  was  snchy  alsOy  aa  to  imply  a 
promise  to  pay  the  sum  in  controversy  to  any  receiver  of  the 
aaaets  of  the  Northern  Trust  Company  in  this  state,  who 
might  be  appointed  by  a  court  of  this  state.  The  substance  of 
his  contract,  in  the  event  of  its  insolvency,  was  to  pay  into  the 
trust  fund,  of  which,  upon  that  condition  of  its  affairs,  what- 
ever might  remain  unpaid  upon  his  shares  would  be  a  part,  all 
that  he  thus  owed  the  trust  estate.  The  corporation  might  sue 
for  it,  if  its  management  continued  to  be  in  the  hands  of  its 
own  officers.  If,  in  that  case,  the  corporation  did  not  sue, 
•®*  he  could  be  held  to  answer  for  it  on  a  creditor's  bill. 
Should,  on  the  other  hand,  the  management  of  the  corporate 
estate,  by  reason  of  its  insolvency,  be  taken  in  hand  by  a  proper 
court,  his  obligation  would  .be  to  make  payment  to  such  agent 
or  trustee  as  that  court  might  constitute  for  that  purpose.  The 
court  might  be  a  Minnesota  one.  It  might  be  a  bankruptcy 
court  of  the  United  States.  It  might,  under  certain  conditions, 
be  a  court  of  Connecticut.  No  receiver,  however,  has  been  ap- 
pointed here.  No  bankruptcy  proceedings  have  been  had. 
The  general  receiver,  appointed  in  Minnesota,  when  this  action 
was  instituted,  was  the  only  party  occupying  the  position  of  a 
trustee  of  this  trust  fund,  and  it  is  to  him,  under  these  circum- 
Btancea,  that  the  law  implies  a  promise  by  the  defendant  to  pa^ 
what  the  corporation  is  no  longer  able  to  collect. 

The  complaint,  besides  setting  forth  the  doings  in  the  Min- 
nesota action,  alleges  that  $500  is  due  from  the  defendant  upon 
his  shares;  that  its  payment  is  required  in  order  to  meet  the 
debts  of  the  corporation;  that  he  received  due  notice  of  the 
call  by  the  court;  and  that  he  has  refused  to  make  payment, 
though  it  has  been  duly  demanded.  A  good  cause  of  action  at 
law  was  thus  set  forth,  and  his  original  demurrer  to  the  com- 
plaint was  properly  overruled.  He  subsequently  demurred 
again,  for  want  of  an  allegation  that  all  the  authorized  capital 
stock  of  the  company  had  been  subscribed  for.  The  averments 
as  to  this  were,  that  it  was  incorporated  imder  the  laws  of  Min- 
nesota, with  an  authorized  capital  stock  of  $500,000,  and  im- 
mediately after  commenced  the  transaction  of  business  as  such 
corporation.  These  were  sufficient  It  could  not  legally  have 
commenced  business  until  whatever  amount  of  capital  stock 
the  laws  of  Minnesota  required  had  been  legally  taken.  Il- 
legality in  its  action  in  this  particular  was  not  to  be  presumed. 
If  there  had  been  any,  it  was  matter  of  defense. 

Pending  the  action  Fish  resigned  his  office  and  his  sucoes- 
Mrs  were  substituted  as  plaintiffs  by  order  of  court    This  ae» 
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tion  was  proper.    Whatever  duty  the  defendant  owed  to  the 
original  reoeiver,  he  would  equally  owe  to  his  successors. 

***  Subsequently  the  latter  were  duly  discharged  from  iheir 
office,  and  the  suit  in  Minnesota,  in  which  they  were  appointed, 
was  dismissed  by  a  decree  approving  all  their  previous  doings. 
One  of  the  latter  had  been  an  assignment,  by  special  order  of 
courts  to  the  Western  Bealty  Company,  a  New  Jersey  corpoi&- 
tion,  of  the  demand  against  the  present  defendant    The  su- 
perior court  found  that  it  thereby  became  the  bona  fide  owner 
of  the  cause  of  action,  and  thereupon,  upon  its  application,  or- 
dered its  substitution  as  plaintiff.    The  defendant  tendered  a 
bill  of  exceptions  to  this  order,  setting  forth,  among  other 
things,  that  the  court  had  oveiroled  his  claim  that  the  ap- 
plication could  not  be  granted  without  proof  that  the  receivers 
made  the  assignment  for  a  valuable  consideration.    The  court 
refused  to  sign  this  bill,  on  the  ground  that  all  the  questions 
which  it  presented  could  be  made  upon  the  triaL 

This  action  was  erroneous.  A  defendant  against  whoee  ob- 
jection an  order  for  substituting  a  new  plaintiff  is  made,  and 
made,  as  he  claims,  on  insufficient  evidence,  is  entitled  to  the 
allowance  of  a  proper  bill  of  exceptions  by  the  judge  from. 
whom  the  order  is  obtained.  No  harm,  however,  was  done  to 
the  defendant  by  the  ruling,  as  the  only  substantial  question 
which  he  desired  to  present  could  be  and  was  in  fact  made  at 
the  trial,  and  thus  became  a  proper  ground  of  appeal.  It  was 
first  brought  to  the  attention  of  the  court  after  the  diamiftoAl 
of  the  Minnesota  action  and  the  discharge  of  the  receiver  had 
been  suggested  by  the  defendant  upon  the  record.  The  then 
plaintiffs  met  this  by  filing  a  paper  entitled  in  the  cause  as 
'Reasons  for  maintenance  of  the  suit  in  their  names/'  The 
new  facts  stated  in  this  paper  were,  that  during  the  progress  of 
the  Minnesota  suit  the  court,  after  due  hearing,  approved  an 
offer  which  had  been  made  to  the  receivers  for  the  purchase  of 
all  the  assets  of  the  company,  in  consideration  of  tiie  full  sat- 
isfaction and  release  of  all  claims  of  creditors  against  it;  that 
pursuant  to  said  order  of  approval  the  demand  in  the  present 
action  was  afterward  duly  assigned  by  the  receivers  to  the  West- 
em  Bealty  Company  as  the  assignee  of  the  party  making  said 
offer;  and  that  *®^  their  action  in  this  respect  had  been  ap* 
proved  and  confirmed  by  an  order  of  court,  passed  on  due  hear- 
ing, in  which  it  was  foimd  that  said  demand  and  all  the  other 
assets  of  the  Northern  Trust  Company  had  been  duly  assigned 
%o  the  Western  Realty  Company.    To  this  paper  the  defendant 
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demurred,  becanae,  among  other  things,  it  Aowed  that  all 
daima  of  ereditors  had  been  satisfied  and  released,  and  that 
ibe  reoeiveia  had  no  longer  any  interest  in  the  cause  of  action, 
and  did  not  show  that  their  assignment  had  been  made  on  any 
substantial  consideration.  The  demurrer  was  sustained,  where- 
upon the  Western  Bealty  Company  filed  an  application  to  be 
aubstituted  as  plaintiff,  alleging  simply  that  the  plaintiffs, 
aince  the  commencement  of  the  action,  had  assigned  the  cause 
of  action  to  it,  and  that  it  was  the  bona  fide  owner  of  it  This 
application  was  found  true  and  the  order  of  substitution  made. 

It  is  now  assigned  for  error  that  the  complaint  should  have 
been,  but  never  was,  amended  so  as  to  support  this  substitution 
and  to  make  the  Western  Bealty  Company  the  plaintiff  of  reo* 
ord.  It  could  not  have  been  so  amended.  The  demand  was 
one  purely  for  legal  relief,  and  no  new  matter  occurring  during 
the  pendency  of  the  action  could  be  introduced  to  support  or 
enlarge  it:  Woodbridge  y.  Pratt  &  Whitney  Co.,  69  Conn.  304^ 
334,  37  AtL  688 ;  Goodrich  r.  Stanton,  71  Conn.  418,  425,  4S 
Ati.  74. 

The  manner  in  which  to  bring  a  titie  taken  by  an  assignment 
pending  suit  to  the  attention  of  the  court  is  by  and  in  an  appli- 
cation for  a  change  of  parties:  Bules  of  Cour^  ed.  of  1899, 
aeoB.  123, 183.  No  new  cause  of  action,  in  such  case,  has  arisen ; 
there  has  been  simply  a  transfer  of  the  right  of  action  for  the 
original  cause. 

The  application  filed  by  the  Western  Bealty  Company  may 
have  been  demurrable,  but  no  demurrer  was  filed,  and,  in  the 
a1>8ence  of  any,  the  court  had  a  right  to  take  into  yiew  the 
statement  in  the  ^'Beasons  for  maintenance  of  the  suit  in 
their  names,''  so  recentiy  filed  by  the  receivers.  The  truth  of 
these  had  been  admitted  by  demurrer,  and  they  showed  that 
there  was  what  the  Minnesota  court  had  determined  to  be  a  suf* 
ficient  consideration  to  uphold  the  assignment 

^^^  This  was  sufiScient  to  justify  the  order  of  substitution. 
It  gare  a  prima  fade  right  to  it,  and  that  was  enough.  On  the 
trial,  the  new  plaintiff  would  still  be  bound  to  make  out  his 
titie  to  the  satisfaction  of  the  jury.  As  to  that  inquiry  his 
application  served  the  office  of  a  complaint.  He  could  not  re* 
cover  judgment  without  establishing  the  validity  of  the  assign- 
ment  which  be  had  there  alleged. 

The  substitution  vraa  effected  when  the  order  that  it  be  made 
was  passed.  Nothing  further  was  required  to  put  the  new 
in  the  shoes  of  the  former  plaintiffs.    It  was  bound  to 
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prove  tlie  cause  of  action  in  fheir  favor,  aa  ihey  had  alleged  it^ 
in  order  to  support  the  right  of  action  in  itself.  Their  names 
were  properly  allowed  to  remain  in  the  complaint,  and  its  name 
was  properly  substituted  for  theirs  in  the  judgment  file. 

The  defendant  contested  his  liability,  before  the  jury,  on  the 
ground,  among  others,  that  the  Northern  Trust  Company  was 
never  really  incorporated,  for  want  of  subscriptions  for  the  nec- 
essary amount  of  capital  stock.  On  this  point  the  jury  were  cor- 
rectly instructed  that,  if  there  was  an  attempt  to  organize  such 
a  corporation  in  1889,  under  the  laws  of  Minnesota,  and  the 
company  thereupon  commenced  business  as  a  corporation,  and 
continued  to  do  such  business  for  seven  years  and  until  it  was 
adjudicated  insolvent  and  a  receiver  appointed,  and  if,  at  the 
latter  date,  the  defendant  was  a  registered  shareholder  who  had 
previously  paid  installments  on  his  stock  and  received  dividends 
thereon,  and  who  held  certificates  for  his  shares  showing  on 
their  face  that  they  were  not  fully  paid  up,  then  he  was  liable 
to  the  receiver  for  any  unpaid  balance  which  he  had  been  or* 
dered  to  pay  to  him  by  the  court  in  the  Minnesota  suit 

There  was  evidence  that  the  defendant  was  an  original  share- 
holder, that  he  held  a  certificate  for  his  shares,  issued  in  1892, 
which  stated  that  the  face  value  of  each  was  $100,  on  which  $50 
had  been  paid;  and  that  between  1892  and  1896  he  receiyed 
and  accepted  five  dividends  upon  this  stock.  If  these  were 
found  to  be  the  facts,  he  was  estopped  from  asserting  subse* 
quently,  and  after  the  company  had  been  adjudged  ^^  insolv* 
ent,  that  it  never  became  a  corporation:  Canfield  v.  Oregoxy, 
66  Conn.  9,  33  Atl.  536. 

The  first  paragraph  of  the  complaint,  as  amended,  alleged 
that  it  was  duly  incorporated,  with  an  authorized  capital  of 
$800,000,  and  this  paragraph  was  denied  by  the  ''first  defense." 
The  charge  was  appropriate  to  guide  the  jury  in  finding  the 
issue  thus  closed^  notwithstanding  no  estoppel  in  pais  had  been 
specially  declared  on:  Plumb  v.  Curtis,  66  Conn.  154,  173,  33 
Atl.  998. 

Under  the  laws  of  Minnesota,  notwithstanding  the  provision 
in  the  articles  of  association  of  the  corporation  that  its  capital 
stock  should  be  $800,000,  it  was  authorized  to  do  business  when* 
ever  $500,000  of  this  was  subscribed  and  $100,000  of  that 
amount  deposited  with  the  state  auditor:  Minn.  Stats.,  EeUys 
ed.  of  1891,  sec.  1^696;  Bevision  of  1894,  sees.  2843,  2844.  The 
plaintifE  introduced  evidence  that  these  conditions  were  duly 
complied  with.    Whether  they  had  been  depended  on  the  valid- 
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ifj  of  a  «ab8criptiQn  for  800  ahaies  of  $100  each,  made  in  1889^ 
Imt  payable  in  1891,  conditioned  as  follows:  ''The  stock  hereby 
sabecribed  may  be  iscmed  in  the  name  of  any  person  or  persons 
designated  by  the  subscriber,  and  when  the  amount  of  stock 
here  subscribed  is  issued  at  the  request  of  any  subscriber  to  hini> 
self  or  any  other  person,  the  subscriber's  liability  hereunder  is 
canceled;  wd  if  the  subscriptions,  aside  from  this,  shall  equal 
or  exceed  $500,000  on  the  date  named,  to  wit,  January  1,  1891^ 
then  this  subscription  to  be  null ;  otherwise,  to  be  of  full  f orce.'^ 

The  juiy  were  properly  instructed  that  this  was  a  valid  sub* 
scription.  It  was  of  no  consequence  that  the  subscribers  might 
be  discharged  by  the  issue  to  others,  .at  their  request,  of  the 
ahares  thus  subscribed  for,  or  by  the  obtaining  of  other  sub* 
scriptions  to  make  up  the  requisite  $500,000.  In  either  case^ 
the  company  would  receive  the  same  amount  of  money,  though 
from  different  persons. 

The  stipulation  in  the  articles  of  association  for  a  capital  of 
$800,000  was  to  be  construed  in  subordination  to  the  statute 
which  authorized  business  to  be  commenced  when  a  ^^^  less 
amount  should  be  secured.  For  all  indebtedness  incurred  in 
the  course  of  such  business,  the  shareholders  were  liable  to  call: 
Boston  etc.  B.  B.  Go.  v.  Wellington,  113  Mass.  79. 

It  is  contended  that  an  incorporation  on  the  basis  of  a  capital 
less  in  amount  than  $800,000  could  not  be  lelied  on  under  the 
issues  closed  by  the  pleadings. 

The  amended  complaint  allied  an  incorporation  with  as 
anthorized  capital  stock  of  $800,000.  The  answer  denied  that 
thai  amount  of  stock  had  been  secured.  The  plaintiff  then  re> 
plied  that  ''by  said  articles  of  association  and  the  provisions  of 
tiie  lawB  of  Minnesota  under  which  said  corporation  was  organ- 
ised, it  was  authorized  to  exercise  its  corporate  powers  and  to 
transact  business  whenever  $500,000  of  its  capital  stock  had 
been  subscribed  for;  that  said  sum  of  $500,000  was  duly  sub- 
scribed for  as  required  by  said  laws  and  in  conformity  thereto, 
and  that  thereafter  it  began  the  exercise  of  its  corporate  powers 
and  the  transaction  of  business.^'  This  reply  was  expunged 
on  the  defendant's  motion* 

The  order  for  expunging  it  was  erroneous.  The  reply  stated 
matters  of  fact>  consistent  with  the  complaint,  and  sufficient^ 
if  ime,  to  avoid  the  defense.  A  foreign  law  is  always  to  be 
proved  as  a  fact:  Hanley  v.  Donoghue,  116  XJ.  S.  1,  0  Sup.  Ct 
BqK.243. 
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The  defendant  ought  not  to  profit  by  the  error  into  whidi  he 
led  the  trial  court  It  does  not  appear  that  be  brought  the 
point  now  under  consideration  to  the  attention  of  the  judge 
before  whom  the  trial  to  the  jury  waa  conducted.  Had  he  d<»ie 
80  an  amendment  of  the  complaint  would,  no  doubt,  have  been 
allowed.  Without  determining  whether  such  an  amendment 
was  necessary,  we  are  of  opinion  that  no  question  of  Tariane^ 
founded  upon  the  want  of  one,  ought  now  to  be  considered. 

The  jury  were  further  told  that  the  averment  in  the  conn 
plaint  that  all  the  unpaid  part  of  the  capital  stock  of  the  North- 
em  Trust  Company  would  be  required  to  meet  its  liabilities  was 
conclusively  proved  by  the  record  of  the  Minnesota  action,  in 
which  this  fact  was  found  as  the  basis  of  an  order  *®^  of  court 
made  in  1897,  on  the  petition  of  the  receiver,  calling  in  all  sums 
so  remaining  unpaid. 

This  construction  was  correct,  if  the  defendant  at  the  dalB 
of  that  order  was  a  party  to  that  suit,  or  in  such  privity  with  a 
party  that  the  latter  can  be  regarded  as  representing  him.  The 
Northern  Trust  Company,  as  has  been  already  said,  thus  repre- 
sented him  up  to  the  time  when  it  was,  in  1896,  adjudicated  to 
be  insolvent  and  placed  in  the  hands  of  a  receiver.  After  that 
time,  while  it  remained  a  party  upon  the  record,  it  was  neces- 
sarily unable  to  defend  itself,  or  those  for  whom  it  might  speak, 
effectually,  for  it  had  been  deprived  of  all  its  financial  meaiiSL 
This,  however,  did  not  make  its  shareholders  any  the  lesa  in 
privity  with  it.  Their  relations  to  it  in  this  respect  were  fixed 
by  law,  and  were  not  to  be  varied  by  its  loss  of  property.  The 
adjudication  of  its  insolvency,  indeed,  made  it  certain  that  a 
call  for  the  balances  remaining  unpaid  on  their  shares  would 
be  necessary,  for  it  could  not  be  insolvent  unless  its  liabilities 
exceeded  its  assets,  including  its  entire  capital  stock,  paid  and 
unpaid. 

What  effect  the  record  of  the  Minnesota  action  was  to  i^ 
•ceive  in  determining  these  facts  was  a  question  dependent  on 
the  construction  of  United  States  Bevised  Statutes,  section  905, 
and  the  superior  court  properly  followed  the  decisions,  as  to 
that,  of  the  supreme  court  of  the  United  States:  Great  Weatom 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  336,  16  Sup.  Ct  Bep.  810. 

The  order  of  assessment  was  unaffected  by  the  discharge  of 

the  receivers.    Their  cause  of  action  had  previously  been  a»- 

signed  to  the  Western  Bealty  Company,  and  that  had  the  same 

right  as  its  assignors  to  rely  on  the  record  of  the  call  as  proof 

>f  its  necessity,  in  any  state  in  which  a  shareholder  might  be 

ed. 
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It  is  urged  that  the  defendant  is  under  no  liability  except  to 
creditors^  and  that  there  are  now  no  creditors,  aince  all  demands 
were  satisfied  by  the  Western  Bealty  Company.  His  original 
liabiliiy  was  to  the  corporation.  Had  it  never  owed  a  debt  to 
anyone,  he  could  still  have  been  compelled  by  the  directors  to 
pay  calls.  Having,  however,  become  so  deeply  indebted  as  to 
be  insolvent,  this  liability  of  his  was  sold,  after  '^^  a  call  of 
the  court  had  made  it  payable,  as  a  means  of  satisfying  its  cred- 
itors. That  it  was  a  proper  subject  of  sale  there  can  be  no 
doubt,  nor  could  it  be  discharged  by  the  fact  that  the  price  paid 
for  it  made  the  corporation  solvent 

The  right  to  make  the  particular  sale  now  in  question  is 
rested  on  a  statute  of  Minnesota,  passed  in  1897:  Merchants' 
Kat.  Bank  v.  Northwestern  etc.  Co.,  48  Minn.  363,  51  N.  W. 
119.  This  provides  that  in  such  a  suit  against  a  corporation 
as  that  now  in  question,  if  the  court  finds  that  any  of  its  as- 
sets can  be  turned  over  to  any  of  its  creditors  in  full  satisfac- 
tion of  their  claims,  it  may  order  the  receiver  to  invite  bids  from 
creditors  for  such  assets,  for  that  purpose,  and,  on  the  coming 
in  of  the  report,  may  direct  the  acceptance  of  any  such  bid  and 
a  conveyance  accordingly. 

The  plaintiff  offered  evidence  to  prove  that  Louis  P.  Henry 
and  Walter  L.  Badger,  who  were  the  receivers  appointed  to 
succeed  Fish,  the  original  plaintiff,  obtained,  upon  due  hearing 
had  after  notice  by  mail  to  eveiy  shareholder  of  the  Northern 
Trust  Company,  including  the  defendant,  orders  under  this 
atatute,  approving  a  bid  which  they  had  made,  as  trustees  of 
certain  of  its  creditors,  for  the  purchase  of  all  its  assets  in  con- 
sideration of  the  full  satisfaction  and  release  of  all  outstanding 
claims  and  liabilities  against  it;  and  directing  them  as  receiv- 
ers to  transfer  all  such  assets  to  themselves  as  trustees,  or  to 
such  corporation  as  they  might  designate,  upon  filing  in  court 
releases  of  all  such  claims  and  liabilities;  and  that  they  there- 
upon designated  the  Western  Bealty  Copapany  as  the  transferee, 
and  consummated  the  sale,  agreeably  to  these  orders,  by  an  as- 
signment afterward  ratified  and  confirmed  by  the  court. 

The  record  of  the  Minnesota  action  showed  that  Henry  and 
Badger  were  each  creditors  of  the  company,  individually,  and  so 
that  they  sold  as  receivers  to  themselves  as  trustees  and  also  as 
beneficiaries. 

But  that  this  sale  and  assignment  was  warranted  by  the  laws 
of  Minnesota  was  necessarily  adjudicated  by  the  district  court 
of  Hennepin  county,  before  which  all  these  proceedings  were 
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kid.  It  eonld  not  ofhenrin  haw  made  ilie  order  of  *^^  ooii> 
lirmatioiL  No  claim  ia  made  that  any  appeal  waa  taken  froni 
that  order.  It  atandB,  therefore,  aa  tlie  authoritative  declara- 
tion of  the  judicial  department  of  another  state  as  to  what  the 
law  of  that  state  is.  It  was  made  in  a  cause  in  which  not  only 
was  the  defendant  a  party  by  representation,  but  in  which,  as  the 
record  shows,  notice  of  this  particular  proceeding  had  beoi 
mailed  to  him,  by  order  of  court  Under  these  circumstances  it 
is  conclusive  in  tiie  courts  of  Connecticut  as  to  the  construction 
of  the  Minnesota  statute,  and  the  power  of  its  courts  of  equitable 
jurisdiction  to  allow  a  receiver  to  make  sale  to  himself:  Laing 
V.  Bigney,  160  TT.  S.  631,  642,  16  Sup.  Ct.  Bep.  366. 

It  may  be,  as  is  suggested  by  the  counsel  for  the  defendant, 
that  the  purchase  iwis  a  speculative  one,  and  the  price  low: 
Dwinnell  v.  Badger,  74  Minn.  405,  77  N.  W.  219 ;  Hospes  y. 
Northwestern  etc  Co.,  48  Minn.  174,  31  Am.  St  Bep.  637,  50 
N.  W.  1117.  The  place  to  urge  such  objections  was  before  the 
district  court  of  Hennepin  county.  If  made  there,  they  must 
have  been  overruled ;  if  not  made,  they  were  waived. 

The  Western  Bealty  Company  was  incorporated  to  purchase 
and  control  all  the  assets  of  the  Northern  Trust  Company. 
The  right  to  call  upon  the  defendant  for  any  unpaid  balance 
due  upon  his  shares  was  one  of  those  assets,  and  the  Western 
Bealty  Company  therefore  had  power  to  purchase  it 

The  plaintiff,  after  introducing  in  evidence  the  certificate  of 
stock  held  by  the  defendant,  offered  the  company's  stock  certifi- 
cate books  and  stock  ledgers  to  show  that  he  was  an  original 
shareholder,  and  that  his  stock  was  only  partly  paid.  These 
books  were  properly  admitted.  It  has  been  said  by  some  coxirta 
that  a  corporation's  stock-books  are  in  all  cases  evidence  in  ita 
favor  to  show  that  those  whose  names  it  has  entered  as  share- 
holders are  such  in  fact:  Tumbull  v.  Payson,  95  F.  S.  418. 
This  doctrine  has  never  obtained  in  this  state,  and  rests  on  no 
solid  principle:  Carey  v.  Williams,  79  Fed.  906,  61  TJ.  S.  App. 
204.  But  where  the  relation  of  shareholder  has  been  otherwise 
shown  to  exist,  the  books  of  the  corporation  become  admissible  to 
aid  in  determining  when  it  commenced  and  what,  if  anything;, 
has  been  ^^^^  paid  in  upon  the  shares.  Shareholders  in  a  mon* 
eyed  corporation,  by  their  contract  of  membership,  constitute  it 
their  agent  to  keep  such  stock-books  as  are  usually  kept  by  sim* 
ilar  organizations ;  and  the  entries  made  in  due  course  of  bnai- 
ness  are  admissible  against  them,  though  not  conclusive.  Those 
now  in  question  were  not  only  of  the  usual  nature,  but  of  a  kind 
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^zpraBly  lequired  by  ihe  Ibms  of  Miimeflota:    lliim.  SUAtL, 
Xell/s  ecL  of  1891,  sec.  2641;  Bevision  of  1894,  sec.  2599. 

He  plaintiff  was  also  pennitted  to  introduce  in  evidoioe  • 
certificate  from  the  secretary  of  state  of  Minnesota,  under  the 
fieal  of  the  state,  given  in  1897,  pending  the  present  action,  to 
the  effect  that  certain  indiYidnals,  therein  named,  filed  proper 
articles  of  incorporation  in  his  office  on  March  18, 1889,  '^under 
the  name  of  the  St.  Paul  and  Minneapolis  Mortgage  Loan  and 
Trust  Company,  now  and  since  December  14,  1893,  Northern 
Trust  Company,"  with  a  capital  of  $800,000,  and  were  thereby 
made  an  existing  corporation. 

A  statute  of  Minnesota,  enacted  in  April,  1889  (Acts  of  1889, 
e.  226,  sec.  1,  Kelly's  ed.  of  1891,  sec  3147;  Stat  Ber.  1894^ 
aecs.  3394,  3395),  provides  that  whenever  any  corporation  there- 
after organized  under  the  genend  incorporation  laws  shall  have 
complied  with  all  the  statutory  requisites,  the  secretary  of  state 
ahall  issue  a  certificate  of  a  prescribed  form.  In  this  he  is  to 
certify,  among  other 'things,  Hiat  the  subscribers  to  the  articles 
of  incorporation,  ^their  associates  and  successors,  are  legally  or- 
ganized and  established  as,  and  are  hereby  made,  an  listing 
corporation.^  A  certificate  in  this  form  '^shall  be  prima  f acde 
evidence  of  the  existence  of  such  corporation,''  and  it  is  to  be 
recorded.  The  second  section  of  this  statute  also  provides  that 
upon  application  from  any  corporation  which  has  been  duly  in* 
corporated  previously  under  the  general  incorporation  laws,  and 
payment  of  a  certain  fee,  the  secretary  of  state  ''shall  thereupon 
issue  a  certificate  in  the  form  prescribed  in  the  preceding  see- 
tion,^  which  shall  have  the  same  force  and  effect  as  attach  to 
those  issued  under  authority  of  that  section. 

The  certificate  admitted  in  evidence  by  the  superior  court  was 
not  one  of  the  form  thus  prescribed.  One  object  of  the 
'^^  statute  evidently  was  to  create  a  convenient  method  of  prov- 
ing the  due  organization  of  a  corporation  formed  under  articles 
of  association  filed  in  the  office  (rf  the  secretary  of  state.  An- 
other seems  to  be  a  provision  for  a  new  step  in  the  process  of 
incorporation.  The  secretary  was  to  examine  the  files,  and  if 
the  papers  appeared  to  be  such  as  to  satisfy  the  requirements  of 
the  law,  to  do  an  act  which  ''made''  the  associates  and  their 
successors  and  assigns  an  existing  corporation.  The  certificate 
now  in  question  is  dated  in  1897.  It  refers  to  articles  of  incor- 
poration filed  on  Mardi  18, 1889,  and  to  a  change  of  name  made 
on  December  14, 1893,  and  states  that  the  signers  of  the  articles^ 
'their  aiaociates  and  successors,  were  legally  organized  and  ea- 
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idliliihed  as  and  were  thereby  made  an  existbg  oorjKnutioii  qh-^ 
der  the  name  of  the  Si  Paiod  and  Minneapolia  Mortgage  Loan 
and  Trust  Company."  This  la  a  narratiTe  of  long  past  oecnr- 
renceg,  and  the  ezpreasion  of  an  opinion  as  to  their  legal  efiEecL 
If  admissible  for  any  purpoaes  in  the  eourta  of  Minnesota,  aa  to 
which  we  have  no  occasion  to  inquire,  it  is  in  those  of  Connect 
ticut  mere  hearsay,  and  should  have  been  excluded.  No  statnto 
of  Minnesota  could  give  it  the  force  of  evidence  in  another 
jurisdiction. 

No  injury,  however,  could  have  been  done  to  the  defendant  by 
its  admission.  It  is  true  that  it  may  have  influenced  the  jury 
to  find  that  the  company  was  legally  incorporated,  and  that 
their  verdict  may  have  been  based  on  that  ground.  They  were 
instructed  by  the  court  that  this  certificate  was  competent  evi- 
dence tending  to  show  that  the  executive  officers  of  the  state 
authorized  the  company  to  proceed  with  corporate  business  upon, 
the  assumption  that  it  was  duly  organized  and  entitled  to  act^ 
and  so  to  ehow  either  its  l^al  or  de  facto  existenoe  and  its 
change  of  name.  But  a  certificate  from  the  secretary  of  state, 
dated  in  1893,  had  also  been  introduced,  without  objection,, 
which  had  been  given  shortly  after  the  change  of  name,  by 
which  those  originally  associating  as  the  St  Paul  and  Minne- 
apolis Mortgage  Loan  and  Trust  Company  had  become  the 
Northern  Trust  Company.  This  certificate  was  in  the  form 
prescribed  by  the  statute,  and  was  '^^  presumably  offered  to 
show  that  the  final  act  contemplated  by  the  legislature  had  been 
performed,  and  the  incorporators  thereby  ''made'^  an  ftTiRting 
corporation  by  the  name  of  the  Northern;  Trust  Company.  Aa 
such  it  was  admissible  in  our  courts  to  show,  not  that  the  state- 
ments  which  it  contained  were  true,  but  the  fact  that  they  were 
thus  officially  made.  The  defendant  had  also  laid  in  a  certi- 
fied copy  of  the  original  articles  of  association  filed  in  1889» 
The  jury  had  been  informed  as  to  what  were  the  laws  of  Min- 
nesota under  which  incorporation  had  been  sought  Under  those 
laws,  the  articles  of  association  were,  on  their  face,  sufficient  to 
support  a  corporate  organization,  provided  a  capital  stock  of 
$500,000  was  subscribed,  and  the  proper  deposit  made  with  the 
state  auditor:  Minn.  Stats.,  Eelly'a  ed.  of  1891,  sec.  2696;  Be- 
vision  of  1894,  sees.  2843,  2844.  Whether  $500^000  had  thua 
been  subscribed  and  the  deposit  duly  made,  were  questions 
which  were  properly  submitted.  It  was  not  claimed  before  the 
superior  court,  nor  has  it  been  claimed  here,  that  the  incor- 
poration  of  the  company  was  defective  in  any  other  respect  than 
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{hat  zdatiiig  to  the  amount  of  its  capitaL  That  it  was  a  de 
facto  eorporation  had  been  established  by  the  pleadings.  The 
complaint  alleged  dne  incorporation,  and  the  answer  admitted 
that  ^the  articles  of  association  of  said  corporation  specified 
that  its  capital  stock  shonid  be  $800,000,  divided  into  800  shares 
of  $100  each/'  and  that  ''the  defendant  became  the  owner  and 
holder  of  ten  shares  of  the  capital  stock  of  said  corporation,'^ 
and  ^'purchased  said  stock  from  said  corporation  in  the  open 
market"  That  the  corporation  was  not  a  de  jnre  one,  unless 
its  actual  capital  was  at  least  $500,000,  the  jury  had  been  dis* 
tinctly  instructed. 

Under  these  circumstances,  and  taking  the  charge  as  a  whole,. 
the  verdict  cannot  have  been  affected  by  the  introduction  of  the 
certificate  ^ven  in  1897. 

The  motion  to  set  aside  the  verdict  as  against  the  evidence 
was  properly  denied.  No  question  was  presented  by  it  which 
was  not  otherwise  raised,  except  that  in  respect  to  the  effect  of 
the  defendant's  testimony  that  he  was  assured  by  the  brokers 
who,  as  agents  for  the  company,  induced  him  to  take  ^^^  his 
shares,  that  there  was  nothing  more  to  be  paid  on  them.  Even 
if  this  could  have  been  a  defense  to  a  call  by  the  company,  it 
could,  after  he  had  allowed  eight  years  to  pass  in  silence,  be 
none  to  one  made  upon  its  insolvency,  by  order  of  courts  for  the 
benefit  of  creditors. 

Other  assignments  of  error  are  made,  but  they  have  not  beenr 
argued,  and  are  wholly  without  merit. 

The  case  against  the  administrator  of  the  estate  of  Ebenezer 
Gilbert  differs  in  no  respect  from  that  against  Andrew  H. 
Smith,  and  its  disposition  is  governed  by  the  same  principles^ 
That  against  Henry  Bogers  presents  a  single  point  which  ia 
new.  His  certificate  of  stock  was  dated  in  188.9,  and  stated 
that  he  owned  *^ten  shares  of  the  capital  stock  of  the  St  Paul 
and  Minneapolis  Mortgage  Loan  and  Trust  Company,  on  each 
of  which  had  been  paid  the  sum  of  fifty  dollars."  The  cer- 
tificate was  engraved  with  a  heavy  ornamental  border,  on  one 
side  of  which  were  introduced  the  words,  ''Capital  stock, 
$800,000";  and  on  the  other  the  words,  ^^8,000  shares,  $100 

each." 

These  marginal  stat^nents  were  as  much  a  part  of  the  cer-^ 
tificate  as  if  they  had  been  contained  in  the  body  of  it  The 
paper,  therefore,  showed  upon  its  face  that  the  shares  were  not 
fuUy  paid  up. 
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Th«n  it  no  error  la  dfher  jndgmftiit. 

In  thii  opimon  fho  other  judges  concurred. 


Baits  bj  7or«igii  BeoelTttn  are  dlscnssed  In  tbe 
Crapblc  note  to  Alley  t.  Gaspari,  6  Am.  St  Rep.  18&-188.  Ih 
Parker  t.  Stoughton  Mill  Co.,  91  Wis.  174,  51  Am.  St  Bcp.  881. 
€4  N.  W.  761,  It  la  held  that  a  receiver  of  a  foreign  mutoal  la- 
«nrance  company  may  sue  a  member  for  an  aseeasment  npon  a 
premium  note:  See,  further,  Wilson  y.  Keels,  54  S.  G.  045,  71  Am. 
St  Rep.  810,  82  S.  S.  702;  Wyman  r.  Baton,  107  Iowa,  214,  70  Aja, 
8t  Rep.  193,  77  N.  W.  865;  Murtey  y.  Allen,  71  Yt  877,  76  Am. 
St  Rep.  779,  45  Atl.  752.  A  foreign  recelyer  may  maintain  aa 
action  to  compel  the  payment  of  unpaid  subscriptions  If  the  cor- 
poration itself  could  haye  maintained  it  had  the  sUx^holder  beea 
a  citixen  of  the  state  In  which  It  was  domiciled:  See  the  mon»- 
araphic  note  to  Thompson  ▼•  Reno  Say.  Bank*  8  Am.  8t  Bep.  884^ 
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NBOLIOENCB— DEATH  BY  WRONOFUIi  AOT— ITBAS- 
tJRB  OF  DAMAGBS—BVIDBNCB.— Under  a  statute  glying  tlia 
right  to  recoyer  for  a  death  caused  by  wrongful  act,  the  mere 
fact  that  the  death  was  instantaneous,  and  that  the  loss  of  life 
was  without  pain  or  suffering,  does  not  of  itself  preyent  the 
recoyery  of  substantial  damages  by  the  administrator  or  executor 
<of  the  deceased.  The  measure  of  damages  in  such  casee  Is  tha 
loss  of  earning  capacity  resulting  to  the  decedent  himself,  and* 
as  a  consequence,  to  his  estate.  As  releyant  upon  that  question, 
ayidence  of  his  age  and  the  general  state  of  his  health  at  the  time 
af  his  death  is  admissible. 

H.  Stoddard,  F.  L.  Hungerford,  and  J.  T.  Moran,  for  the 

appellant 

E.  D.  Robbins,  for  the  appellee. 

616  TORRANCE,  J.  The  important  questions  npon  this  ap- 
peal are  these:  1.  Under  our  statutes  relating  to  death  by 
^wrongful  act,  can  there  be  a  recoyery  of  substantial  damages 
for  mere  loss  of  life  alone?  2.  If  so,  what  is  the  measure  of 
damages  in  such  case?  These  questions  will  be  considered  in 
the  order  stated. 

When  this  case  was  before  this  court  in  another  aspect  of  it, 
one  of  the  points  decided  was  that  the  mere  fact  that  death 
was  instantaneous,  and  without  pain  or  suffering  of  any  kind. 
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(did  not  of  itself  prevent  the  recovery  of  substantial  damages: 
Broughel  ▼.  Southern  New  Eng.  Telephone  Co.,  72  Conn.  617, 
45  Atl.  435.  In  effect,  that  case,  we  think,  decides  the  first 
question  against  the  contention  of  the  defendant  It  was 
found  by  the  trial  court,  in  that  case,  that  death  was  the  sole 
and  only  consequence  of  the  n^ligent  act,  and  yet  it  was  de- 
cided that  the  plaintiff  was  entitled  to  recover  substantial  dam- 
ages for  that  consequenca  That  decision  can  only  be  supported 
on  the  theory  that  under  our  statutes,  of  the  kind  here  in  ques- 
tion^ damages  may  be  recovered  for  the  mere  loss  and  depriva- 
tion of  life  alone;  for  in  that  case  it  was  found  that  no  other 
consequence  save  mere  loss  of  life  followed  from  the  negligent 
act. 

A  negligent  act  causing  death  is  an  invasion  of  the  right  to 
life,  the  first  and  highest  of  all  rights,  on  which  all  others  ^^ 
are  based.  That  act  may  be  attended  by  divers  consequences 
and  effects.  It  may  be  followed,  as  it  is  found  it  was  in  the 
present  case,  by  death  alone,  instantly  and  painlessly,  or  it  may 
be  followed  by  bodily  and  mental  suffering  and  agony  as  wdll 
as  by  death.  We  think  our  statutes  make  the  wrongdoer  in  such 
cases  liable  in  damages  to  the  executor  or  administrator  of  the 
decedent  for  any  and  all  such  consequences,  and  among  them 
for  the  mere  loss  and  deprivation  of  life.  For  such  consequen- 
ces he  is  to  pay  ^ust  damages,''  not  exceeding  a  prescribed 
amount  This  view  of  this  matter  was  the  one  taken  in  Mur- 
phy ▼.  New  York  etc.  B.  B.  Co.,  30  Conn.  184, 187.  This  court 
there  said :  ^f  to  take  one's  liberty  or  one's  properly  without 
]ustificati<m  is  an  injury,  how  much  more  is  the  taking  of 
human  life?  The  elementary  books,  in  speaking  of  absolute 
rights,  classify  them  thus:  1.  The  right  of  personal  security; 
2.  The  right  of  personal  liberty;  and  8.  The  right  to  acquire 
and  enjoy  properly.  If  these  rights  are  valued  in  this  order 
of  preference,  then  every  man  of  common  understanding  would 
at  <mce  pronounce  it  absurd  to  hold  that  it  is  no  injury  to  a 
person  to  take  his  life,  while  it  is  to  strike  him  a  light  blow. 
Such  a  distinction  is  not  worth  talking  about,  and  has  no  founda- 
tion or  existence  in  the  law,  as  it  has  none  in  common  sense." 

In  the  legislation  of  this  state,  statutes  making  wrongdoers 
liable  in  damages  for  mere  loss  of  life  have  been  quite  common. 
The  first  printed  edition  of  the  statutes  contained  a  provision  of 
this  kind.  It  was  therein  provided  that  if  '^any  person  shall  lose 
bis  lif e^  by  means  of  a  defective  bridge  or  highway  under  cer- 
tain cireomstances,  the  wrongdoer  should  pay  ^  the  parrats, 
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husband,  wife,  or  children,  or  next  of  kin  to  Hhe  person  de- 
ceased/' the  sum  of  three  hundred  and  thirty-four  dollars,  to  be 
recovered  in  an  action  at  law:  Bevision  of  1808,  p.  120.  In  1851 
an  act  waa  paaaed  providing  that  ^if  any  person  shall  be  de- 
prived of  life''  in  consequence  of  certain  acts  or  omissions  of 
the  servants  of  any  railroad  company,  such  company  should  pay 
to  the  parties  named  in  the  act  the  sum  of  one  thousand  dollars 
to  be  recovered  in  an  action  of  debt  on  the  statute:  Pub.  ^^ 
Acts  1851,  c.  43.  In  1853  an  act  was  passed  providing  that  if 
the  life  of  any  person  ''shall  be  lost"  under  certain  prescribed 
circumstances,  by  reason  of  the  negligence  of  a  railroad  com- 
pany, such  company  should  be  liable  to  pay  damages  not  ex* 
ceeding  five  thousand  dollars,  nor  less  than  one  thousand  dol- 
lars, to  the  persons  described  in  the  act:  Pub.  Acts  1853,  c  74. 
In  1869  an  act  was  passed  providing  that  if  the  life  of  any 
person  ''shall  be  lost"  by  the  neglect  of  a  railroad  company  to 
maintain  fences  as  prescribed  in  the  act,  such  company  should 
be  liable  to  pay  damages  not  exceeding  five  thousand  dollars  to 
the  persons  named  in  the  act:  Pub.  Acts  1869,  c.  48.  In 
1877  a  general  act  was  passed  providing  that  for  injuries  ^'^re- 
suiting  in  death"  from  negligence,  "the  party  legally  in  fault 
for  such  injuries"  should  be  liable  for  "just  damages  not  ex- 
ceeding five  thousand  dollars":  Pub.  Acts  1877,  c.  78.  These 
and  other  acts  of  a  kindred  nature,  as  they  existed  at  the  time 
of  the  Bevision  of  1888,  were  embodied  in  sections  1008  and 
1009  of  that  revision,  and  it  was  under  the  provisions  of  these 
sections  that  the  present  suit  was  brought. 

This  legislation  clearly  shows  an  intent  to  make  wrongdoers^ 
in  certain  cases  and  under  certain  limitations,  liable  in  damages 
for  mere  loss  or  deprivation  of  life;  and  there  is  nothing  in  any 
legislation  prior  or  subsequent  to  1888  that  indicates  an  intent 
on  the  part  of  the  legislature  to  exempt  such  wrongdoers  from 
such  liability.  We  are  not  aware  of  any  decision  of  this  court 
that  is  inconsistent  with  the  view  here  taken  of  the  l^islation 
in  question,  and  we  are  satisfied  that  it  is  the  correct  one. 

The  next  question  relates  to  the  measure  of  damages  for  mere 
loss  of  life.  So  far  as  we  are  aware,  this  question,  in  the  pre- 
cise form  in  which  it  is  now  presented,  has  not  before  been 
passed  upon  by  this  courts  and  we  are  at  liberty  to  decide  it  up- 
on principle.  It  is  probably  true,  in  point  of  fact,  that  in  suits 
heretofore  brought  in  this  state  for  injuries  resulting  in  death 
from  wrongful  act,  the  value  of  the  life  of  the  deceased  has^ 
with  other  elements,  entered  into  the  award  of  damages;  bui^ 
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if  80,  that  element  lias  not  been,  so  far  as  *^  we  are  aware, 
eeparately  discnssed  nor  considered  by  this  court.  The  stat* 
ntes  npon  ibis  subject  do  not,  in  terms  at  least,  furnish  any 
guide  in  this  matter;  they  merely  provide  that  the  wrongdoer 
in  «uch  cases  shall  pay  ''just  damages,''  not  exceeding  five  thou- 
sand dollars. 

There  are,  however,  certain  considerations  arising  out  of  the 
nature  and  character  of  this  kind  of  legislation  in  our  state^^ 
and  out  of  the  nature  of  death  as  one  of  the  harmful  conse^ 
quences  of  an  injury,  that  may  serve  as  guides  in  coming  to  a. 
right  conclusion  in  this  matter.  From  the  beginning  our  legis* 
lation  of  this  kind  was  intended  to  subserve  at  least  two  pur- 
poses: 1.  It  was  designed  to  make  persons  and  corporations 
whose  negligence  might  injuriously  affect  the  lives  and  limbs 
of  others  more  careful  and  circumspect,  by  continuing  their  lia« 
bility  for  the  results  of  their  negligence  even  after  the  death 
of  the  victim,  and  by  making  them  liable  in  damages,  to  a  lim-* 
ited  extent,  for  death,  as  one  of  the  consequences  of  that  negli- 
gence. In  this  aspect  of  it,  this  legislation  may  be  said  to  be^ 
of  a  punitive  or  penal  character:  Connecticut  Mut  Life  Ins. 
Co.  V.  New  York  etc.  R  B.  Co.,  25  Conn.  265,  273,  65  Am. 
Dec.  571;  2.  This  legislation  was  also,  and  mainly,  designedif 
to  make  some  compensation  in  money  for  mere  loss  of  life,  which 
compensation,  as  part  of  the  estate  of  the  injured  party,  should 
go  to  certain  designated  persons;  not  full  compensation  of  this 
kind  for  such  a  consequence,  but  ''just  damages,''  not  exceeding 
a  prescribed  amount.  In  this  last  aspect  of  it,  this  legislation 
plainly  contemplates  that  the  extent  of  such  loss  may  be  greater 
in  one  case  than  another;  or,  to  put  this  in  a  different  way,  that 
flie  value  of  the  life  to  the  injured  party — or,  what  is  the  same 
things  to  his  estate — in  terms  of  money  may  be  greater  in  on& 
case  than  in  another. 

Under  our  decisions  the  loss  of  life  is  not  to  be  estimated  bcm 
the  standpoint  of  the  statutory  beneficiaries;  their  loss,  if  any> 
arising  from  the  death,  cannot  be  taken  into  accoimt:  Gk)odselI 
V.  Hartford  etc  R  B.  Co.,  83  Conn.  51;  McEUigott  v.  Ban- 
dolph^  61  Conn.  157,  29  Am.  Si  Bep.  181,  22  AtL  1083 .  This 
being  so,  the  only  other  thing  that  can  be  done  is  to  estimate 
the  loss  from  the  standpoint  ^^  of  the  party  injured,  and  thus^ 
in  a  sense,  take  the  value  of  his  life  to  him  as  one  of  the  ele- 
ments in  measuring!  the  damages.  But  in  what  sense  shall  the 
value  of  his  life  to  him  be  taken  as  such  an  element?  Shall  it 
bs  what  the  man  thought  or  imagined  his  life  was  worth  to 
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him — that  is,  what  a  man  would  take  in  exchange  for  his  life? 
Clearly  not  In  that  aspect  of  the  in  joiy  there  can  be  no  meas- 
ve  for  ity  because  a  man's  life  to  himself^  no  matter  what  his 
age  or  condition  of  health  or  expectancy  of  life  may  be,  out- 
weighs in  value  the  universe.  In  that  sense  it  is  folly  to  talk 
of  the  value  of  any  life  being  worth  less  than  Hie  maximum 
sum  prescribed  by  the  statutes.  Our  statutes,  in  providing  com- 
pensation in  part  for  death  alone,  as  the  consequence  of  a  neg- 
ligent act,  do  not  proceed  upon  any  such  view  of  tiie  value  of 
Kfe  as  this,  else  would  they  have  provided  for  a  fixed  sum  as 
damages  in  each  case ;  but  they  proceed,  in  part,  at  least,  npon 
Hie  theory  that  a  loss  of  earning  capacity  by  death  is  a  loss 
to  a  man's  estate,  which  may  be  greater  or  less  according  to 
circumstances,  and  so,  within  a  maximum  limit,  a  sliding  scale  of 
damages  is  provided.  Fnder  these  statutes  the  right  to  recover 
a  limited  compensation  for  death  alone,  as  one  of  the  results  or 
consequences  of  a  wrong  inflicted  upon  a  man  in  his  lifetime, 
survives  to,  or  is  vested  in,  his  executors  or  administrators  for 
the  benefit  of  certain  designated  beneficiaries,  and  is  thus  in 
a  certain  sense  made  a  part  of  his  estate,  regarded  as  that  aggre- 
gate of  rights  and  possessions  which  a  man  leaves  at  his  death. 
This  legislation  seems  to  regard  the  life  of  a  person  injured  as 
having  a  greater  or  less  value,  according  to  circumstances,  to 
him,  or,  what  is  the  same  thing  in  this  connection,  to  his  estate; 
and  one  of  its  objects  in  awarding  damages  for  mere  loss  of 
life  is  to  compensate  his  estate,  in  the  sense  above  explained,  for 
that  loss;  and  in  cases  like  the  present,  that  loss,  thus  measured, 
may  be  the  chief  or  only  element  toi  be  considered  in  fixing  tlia 
extent  of  the  defendant's  liability.  We  do  not  mean  to  wbj 
that  this  would  be  the  only  element  to  be  considered  in  cases 
like  the  one  at  bar,  but  only  that  ordinarily  in  them  it  might 
or  would  be  the  principal  element 

^^  It  is  unnecessary  here  to  decide  what  other  dements,  if 
any,  may  properly  be  considered  in  such  cases,  for  we  think  the 
trial  court  took,  as  the  measure  of  damages  in  this  case,  the  loss 
to  the  estate  of  Davis  in  the  sense  above  explained,  and  it  does 
not  appear  that  in  fixing  the  quantum  of  damages  it  considered 
any  other  element.  It  is  true,  the  court  says  that  it  took  sis 
the  measure  of  damages  '^the  value  of  the  deceased's  life,  at 
the  time  of  the  injuries,  to  himself;  and  it  is  true  that  this 
language  is  somewhat  ambiguous;  it  may  mean  that  the  court 
took  as  the  measure  of  damages  what  a  man  would  take  in  ex* 
ahange  for  his  life,  or  it  may  mean  that  the  court  measured  the 
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damages  by  the  loss  to  the  estate  of  the  decedent  in  the  sense 
aboTe  explained.  We  think  this  last  is  what  the  coart  did,  and 
idiat  it  meant  ta  say  it  did,  for  it  heard,  and,  we  are  bonnd  to 
presume,  considered,  evidence  which  it  woidd  neither  have 
heard  nor  considered  if  it  had  proceeded  npon  the  other  view 
of  the  extent  of  the  loss.  But  it  is  said  that  a  loss  of  this  kind 
is  too  vagae,  indefinite  and  uncertain  to  be  estimated  pecnniar* 
ily,  and  is,  in  its  natare,  incapable  of  judicial  determination* 
We  think  there  is  nothing  in  this  claim. 

Injuries,  in  the  sense  of  wrongful  invasions  of  a  right,  may 
be  considered  as  of  two  kinds:  1.  Pecuniary;  and  2.  Nonpe* 
eoniary.  Pecuniary  injuries  are  such  as  can  be,  and  usually 
aie^  without  difficulty  estimated  by  a  money  standard.  Loss 
of  real  or  personal  property,  or  of  its  use,  loss  of  time,  and  loss 
of  services,  are  examples  of  this  class  of  injuries.  Nonpecuni* 
Bxj  injuries  are  those  for  the  measurement  of  which  no  money 
standard  is  or  can  be  applicable.  As  the  books  phrase  it,  dam« 
ages  in  such  cases  are  ''at  large/'  Bodily  and  mental  pain  and 
auSering  are  familiar  examples  of  this  class.  It  is  within  this 
last  class  that  injury  arising  from  loss  of  life  falls,  under  our 
atatutes.  There  is  no  more  legal  difficulty  in  estimating  dam« 
ages  for  loss  of  life  in  cases  like  the  present  than  there  is  in 
estimating  damages  for  bodily  or  mental  pain  and  suffering,  or 
for  maim  or  disfigurement,  or  for  injured  feelings;  and  yet 
damages  for  this  sort  of  injury  are  being  constantly  estimated 
and  awarded  by  the  courts  in  ^^  proper  cases.  The  diffi- 
culty, or  even  impossibility,  of  estimating  with  certainty  in 
money  the  amount  of  injury  in  this  class  of  cases  is  never  con« 
sidered  a  reason  for  refusing  redress:  Cook  v.  Bartholomew,  60 
Conn.  26,  22  Atl.  444;  Post  v.  Hartford  Street  By.  Co.,  72 
Conn.  S62,  44  AtL  547;  Pennsylvania  R  B.  Co.  ▼.  Allen,  68 
Pa.  St  276 ;  BaUou  v.  Famum,  11  Allen,  73. 

In  the  view  we  have  taken  of  this  case,  the  rulings  upon 
evidence  of  which  the  defmdant  complains  were  correct,  and 
tbe  rulings  upon  the  claims  of  law  made  by  the  defendant  were 
also  correct. 

There  is  no  error. 

;    In  this  opinion  the  other  judges  concurred. 

An  Aetlon  for  Wrongfnl  Death  is  not  barred  by  the 
Het  that  the  death  was  instantaneous:  See  the  monographic  note  ta 
Brown  v.  Electric  Ry.  Co.,  70  Am.  St  Rep.  677.  The  measure 
<Rf  damages  in  such  actions  is,  in  general,  the  amount  of  pecuni- 
ary assistance  and  support  which  those  entitled  to  recovw 
might  reasonably  have  expected  to  receive  from  the  deceased  bad 
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he  llTed.  In  ettlmfttlng  the  Talne  of  the  life,  the  Jniy  may  take 
Into  consideration  the  age  and  health  of  the  deceased  at  the  time 
of  his  death:  See  the  monographic  note  to  lionlsTflle  etc  Bj.  Go. 
T.  Goodykoonts,  12  Am.  8t  Bep.  878^  870.  Oonsnlt,  also,  the  recent 
eases  of  Florida  etc.  R.  B.  Go.  t.  Foxworth,  41  Fla.  1.  79  Am. 
m.  Rep.  140,  25  Bonth.  888;  ICatter  of  Heekln.  184  N.  T.  14Sb  78 
Am.  St  Bep.  685,  68  N.  a  6a 


OABLAND  T.  OAINES. 

[78  Gonn.  602,  40  Aa  19.] 

BVIDBNCm-LBTTBRS     DULT     MAILED     ABB 
flUMBD  to  haye  been  received  by  the  addresseOi 

BVIDBNGB  THAT  A  WRITTBN  LBASB  was  sent  to  the 
nonresident  lessee  and  came  back  with  his  name  affixed  thereto^ 
and  that  he  subsequently  occupied  the  leased  premises,  la  prima 
facie  proof  of  the  execution  of  the  lease  by  him. 

PLBADING&— IN8UFFIGIBN0T  GF  AN8WBR.— An  alto* 
cation  by  a  defendant  that  he  has  no  knowledge  or  Information 
anfflcient  to  form  a  belief  as  to  his  execution  of  a  written  Instni- 
ment  in  suit  does  not  comply  with  a  statute  requiring  liim,  If  he 
tntende  to  controvert  the  execution  of  such  instrument,  to  deny  It 
apeclflcally.  In  such  case  the  plaintiff  need  not  prove  the  alleged 
execution  of  the  instrument 

THB  FAILURB  TO  AFFIX  INTBRNAIt  RBYBNTJB 
STAMPS  to  a  lease  as  required  by  United  States  statute  does  not 
render  it  inadmissible  in  evidence  in  the  state  courts. 

LBASB.-GUARANTY  OF  PAYMBNT  OF  RBNT  and  peiw 
formance  of  covenants  by  the  lessee  during  the  full  term  of  tha 
lease,  made  in  consideration  of  the  lease  of  the  premises,  la  aa 
absolute,  and  not  a  conditional,  undertaking,  upon  which  the  Koar- 
antor  is  liable  immediately  upon  the  default  of  the  lessee. 

GUARANTY-OONSIDBRATION.— If  a  guaranty  for  tfaa 
performance  of  the  covenants  of  a  lease  is  executed  contemporai- 
neously  therewith,  and  is  an  essential  ground  of  the  credit  ex« 
tended  to  the  lessee,  that  is  sufficient  consideration  for  the  oon> 
tract  of  guaranty. 

GUARANTY— DELIVERY.— If  a  guaranty  for  the  perform- 
ance of  the  covenants  of  a  lease  is  executed  subsequently  to  the 
lease,  it  must  be  deemed  to  have  been  made  contemporaneously 
with  it,  if  delivered  at  the  same  time  and  before  the  lessee  la 
permitted  to  occupy  the  leased  premises. 

H.  Ik  Hotclikiss  and  H.  W.  Asher,  for  the  appellant. 

]    W.  P.  Judflon,  for  the  appellee. 

•••  HALL,  J.  It  appears  from  the  finding  that  the  pUintifl 
leased  to  the  defendant's  son,  Thomas  J.  Qaines,  Jr.,  who  is 
alleged  to  have  been  at  that  time  a  minor,  a  one-third  inter- 
•est  in  certain  rooms  in  New  Haven,  to  be  occupied  by  him 
!srith  two  other  students  from  September  29,  1898,  to  June  29^ 
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1899.  Being  unwilling  to  rent  the  zoonui  to  the  Mm  withoaf 
the  guaranty  of  his  father  for  the  payment  of  ^^  the  rent»  the 
plaintiff^  on  the  15th  of  June,  signed  in  duplicate  a  lease  and 
cent  the  same  to  Thomas  J.  Oaines^  Jr.,  to  be  executed  by  him 
and  to  have  the  guaranty  at  the  foot  of  the  lease  signed  by  his 
father,  they  both  being  out  of  the  state.  In  July,  1898,  the 
lease  was  returned  to  the  plaintiff  with  the  names  of  the  son 
and  of  the  defendant  signed,  respectiYely,  to  the  lease  and  the 
guaranty,  the  latter,  under  tiie  date  of  July  23,  1898,  at  New 
Tbik,  where  the  defendant  resided.  Thomas  J.  Oaines,  Jr., 
with  the  two  other  students,  took  possession  of  the  rooms  Sep- 
tember 29,  1898,  and  occupied  them  a  few  weeks,  when,  on 
account  of  illness,  he  went  away,  informing  the  plaintiff  that  he 
would  be  gone  for  a  few  weeks.  He  did  not  return,  and  the 
two  other  students,  under  similar  leases  to  that  above  described, 
occupied  the  rooms  until  the  end  of  the  term. 

In  November  and  in  December,  in  reply  to  letters  from 
tfie  plaintiff  requesting  payment  of  the  rent  which  by  the  lease 
was  payable  each  fourth  week  of  the  term,  the  defendant  wrote, 
in  one  letter,  that  he  would  inquire  into  the  matter  and  send 
check,  and  in  the  other,  that  his  son  would  not  be  able  to  return 
to  college  during  the  term,  and  asking  for  a  rebate  of  one-half 
tiie  rent. 

On  July  1,  1899,  plaintiff's  attorney  wrote  the  defendant 
stating  the  amoimt  of  the  rent  due  on  the  lease  executed  by 
his  son,  that  the  defendant  was  guarantor  thereon,  and  ask- 
ing him  what  he  intended  to  do  regarding  it,  and  informed 
him  that  he  should  bring  suit  unless  he  heard  from  him.  It 
is  fairly  implied  from  the  finding  that  this  letter  was  duly 
mailed.  It  is  therefore  to  be  presumed  that  it  was  received. 
It  did  not  appear  that  he  replied  to  it.  No  part  of  the  rent 
due  from  Thomas  J.  Oaines,  Jr.,  has  been  paid,  although  de- 
manded both  of  him  and  of  the  defendant. 

The  guaranty  signed  by  the  defendant  and  made  a  part  of 
the  complaint  is  as  follows:  'In  consideration  of  the  letting 
of  the  premises  above  described,  I,  Thomas  J.  Gaines,  of  New 
York,  hereby  guarantee  the  payment  of  said  rent  and  perform- 
ance of  the  agreement  of  the  lessee  for  the  full  term  of  this 
lease.''  ^^^  No  United  States  internal  revenue  stamp  was  affixed 
to  tiie  lease  until  the  assignment  of  the  case  for  trial. 

Counsel  for  defendant  objected  to  the  admission  of  the  lease 
and  guaranty  in  evidence,  upon  the  ground  that  there  was  no 
groof  of  the  execution  of  the  same  either  by  said  Thomas  J. 
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Gminei^  Jr^  or  by  the  defendant,  end  tiiat  no  internal  reTenne 
ftamp  had  been  affixed  to  the  lease  at  the  time  of  ita  ezecation. 

Thieee  objectiona  were  properly  ovemiled.  The  fact  that 
the  lease  was  sent  by  the  plaintiff  to  Thomas  J.  Gaines,  Jr., 
to  be  ezecnted,  that  he  received  it,  that  it  was  returned  to  the 
plaintiff  with  his  name  signed  to  it,  and  that  he  afterward 
oocnpied  the  rooms,  was  prima  fade  proof  of  the  execution,  of 
the  lease  by  hinu 

The  plaintiff  was  not  required,  nnder  the  pleadings,  to  prove 
the  execntion  of  the  eontaict  of  guaranty.  The  defendant's 
answer  that  he  had  no  information  or  knowledge  sufficient 
to  form  a  belief,  made  to  that  paragraph  of  the  complaint 
which  alleges  that  ''on  or  about  July  23,  1898,  said  lease  waa 
letnmed  to  the  plaintiff  signed  by  the  defendant,  as  guarantor, 
and  by  Thomas  J.  Gaines,  Jr.,"  was  not  a  compliance  with 
the  provisions  of  section  874  of  the  General  Statutes  requiring 
that  if  the  defendant  intends  to  controvert  ''the  execution  or 
delivery  of  any  written  instrument  or  recognizance  sued  npon, 
he  shall  deny  the  same  in  his  answer  specifically ."  The  an- 
swer made  was  equivalent  to  a  statement  that  tiie  defendant 
could  not  in  good  faith  deny  the  execution  of  the  guaranty, 
but  that  he  would  not  admit  it:  Sayles  ▼.  Fitzgerald,  72  Conn. 
891,  44  Atl.  733.  But  it  is  only  when  specifically  denied  that 
the  plaintiff  is  required  to  prove  such  execution. 

The  failure  to  affix  a  revenue  stamp  to  the  lease  did  not 
render  it  inadmissible.  The  provisions  of  section  14  of  the 
United  States  Internal  Bevenue  Law  of  1898  do  not  affect  the 
use  aa  evidence  in  the  state  courts  of  an  instrument  from  which 
a  stamp  has  been  omitted:  Griffin  v.  Banney,  85  Conn.  239; 
Green  v.  Holway,  101  Mass.  243,  3  Anu  Sep.  339;  Cassidy  ▼• 
St  Germam,  22  R  I.  63,  46  AtL  35. 

The  letteia  received  by  the  plaintiff  in  reply  to  those  written 
^^  by  her  to  the  defendant,  and  that  of  the  plaintiff's  attorney 
to  the  defendant,  in  connection  with  the  other  facts  of  the 
case,  were  relevant  evidence  to  prove  the  execution  of  the 
contract  of  guaranty;  but  aa  the  plaintiff  upon  the  pleadings 
was  not  required  to  prove  that  allegation  of  the  complaint, 
the  question  of  their  admissibility  becomes  unimportant  in 
this  case. 

The  undertaking  of  the  defendant  was  an  absolute,  not  a 
conditional,  guaranty,  and  the  plaintiff  was  therefore  not  re- 
quired to  make  further  efforts  to  collect  the  rent  from  the 
lessee  in  order  to  enable  her  to  maintain  an  action  against 
the  guarantor.    The  defendant  became  liable  upon  the  default 
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.of  the  letaee:  Camp  t.  Scott,  47  Conn.  868;  879;  Tyler  t» 
Waddingham,  68  Conn.  375,  393,  20  AtL  835;  Bearddey  t* 
Hawei»  71  Conn«  39,  40  AtL  1043. 

It  18  trae  there  mnst  have  been  a  I^gal  consideration  for 
tte  contract  of  guaranty,  bat  enchi  consideration  need  not  have 
moTed  from  the  plaintiff  to  the  defendant  If  the  guaranty 
"waa  executed  contemporaneously  with  the  lease  and  was  an 
eesential  ground  of  the  credit  extended  to  the  lessee,  that  waa 
a  sufficient  consideration:  Cowles  v.  Peck,  55  Conn.  251,  256, 
8  Am.  St  Bep.  44,  10  Atl.  569;  Brandt  on  Guaranty  and 
Suretyship,  sec.  15.  If  the  guaranty  was  executed  subse* 
qaently  to  the  lease,  it  will  be  deemed  to  have  been  made  con* 
temporaneously  with  it,  if  delivered  at  the  same  time  and  be-^ 
f<Kre  the  lessee  was  peimitted  to  occupy  the  rooms:  Kennedy 
ete.  Co.  T.  S.  S.  Construction  Co.,  123  CaL  584^  56  Pac.  457. 

The  consideration  stated  in  the  guaiuity — ^namely,  ''the 
letting  of  the  premises  as  above  described^' — was  a  sufficient  one,. 
and  was  proved  by  the  facts  showing  that  the  lease  signed 
by  {he  lessee  was  not  delivered  to  the  plaintiff  until  after 
it  had  been  signed  by  the  defendant,  that  it  was  so  executed 
and  delivered  before  the  commencement  of  the  term,  and  be* 
fore  the  lessee  commenced  his  occupancy,  and  that  the  plain* 
tiff  rented  the  rooms  to  Thomas  J.  Gaines,  Jr.,  upon  the  faitk 
of  the  defendant's  guaranty. 

There  is  no  error* 

In  this  opinion  the  other  judges  concurred. 

cm  THB  7AILT7BB  TO  COHPLT  WITH  THB  BTATTTTB  BB-^ 
QTHBUra-  THB  STAJEPIBO  07  WBITXHOEL 

X.  The  ProTiaiona  of  the  Act  of  Congreoa  of  1888. 

XI.  Of  the  Power  of  Congress  to  Prescribe  Bulea  of  Bvidenea- 

for  State  Coorta. 

HI.  Cases  Holding  the  Statute  waa  Hot  Intended  to  Apply  tO' 

the  State  Courts. 

ZV.  tTnintentional  Omission  of  Stamp. 

V.  Burden  of  Proof  Bespecting  Intent  of  Omissions. 

WI.  Seoondarj  or  Collateral  Bvidence  of  TTnstamped  Contraet» 

YH.  Validity  of  tTnstamped  Writings. 

ynXL  Intent  to  Bvade  the  Law. 

IT-  Writs,  Processes,  Bto. 

JL  The  Becording  of 'Unstamped  Writings. 

XL  Subsequent  Stamping^— Time,  Place,  and  Bffeet. 

yvT-  Pleading  and  Practice. 

^yiif-  Omission  of  Cancellation. 

XIV.  Criminal  Prosecutions  Based  on  Unstamped  Wrltlngsi^ 
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X.  The  ProTlsions  of  Hm  Aet  of  Congress  of  1898.— Tbere  can  bo 
UtUo  doubt  tbat  the  act  of  Oongreas  of  June  18,  1896^  imposlnc 
taitemal  rorenvo  taxes,  was  snfflclently  compreboislye  tn  Its  gat- 
€ral  phraseology  to  apply  to  the  state  as  wen  as  to  the  national 
courts.  Thus  section  7,  after  proYldlng  that  persons  taoing  In- 
«tnim«its  In  writing  without  the  required  stamps  were  gnflty 
•of  misdemeanor  and  subject  to  a  line  of  not  more  than  one  hnn- 
4red  dollars,  added,  **and  such  Instrument,  document,  or  paper 
as  aforesaid  shall  not  be  evidence  in  any  court"  Section  14  also 
provided  that,  '^hereafter  no  Instrument,  paper,  or  document  re- 
quired by  law  to  be  stamped  which  has  been  signed  or  Issued 
without  being  duly  stamped,  or  witb  a  deficient  stamp,  nor  any 
copy  thereof,  shall  be  regarded  as  admitted  or  used  in  evidence 
In  any  court  until  the  legal  stamp  or  stamps  denoting  the  amoiint 
of  the  tax  sball  have  been  affixed  thereto  as  prescribed  by  law." 
Section  15  proceeds  further  and  apparently  attempts  to  exdnde 
«uch  Instruments  from  the  public  records.  It  declares  '^that  It 
shall  not  be  lawful  to  record  or  register  any  Instrument,  paper,  or 
•document,  required  by  law  to  be  stamped,  unless  the  stamp  or 
stamps  of  the  proper  amount  shall  have  been  affixed  and  cancded 
In  the  manner  prescribed  by  law;  and  the  record,  registry,  ot  trans- 
fer of  any  such  Instrument  upon  which  the  proper  stamp  or  stamps 
aforesaid  shall  not  have  been  affixed  or  canceled  as  aforesaid 
ahall  not  be  used  In  evidence." 

n.  Of  the  Power  of  Congress  to  Prescribe  Bules  of  Svidenoe 
for  State  Courts.— The  rule  is  undoubtedly  settled  beyond  questlOD 
by  the  great  and  overwhelming  weight  of  authority  that  the  pre* 
visions  of  the  various  acts  of  Congress  that  no  instrument  or  doce- 
ment,  not  duly  stamped  as  required  by  the  internal  revenue  laws 
of  the  United  States,  shall  be  admitted  or  used  as  evidence  In  any 
court  unless  the  requisite  stamps  shall  have  been  affixed  theretOb 
apply  only  to  the  courts  of  the  United  States,  and  hence  do  not 
prevent  the  admission  of  unstamped  Instruments  as  evidence  In 
the  state  courts.  The  rule  that  the  fact  that  an  instrument  has 
no  internal  revenue  stamp  upon  it  when  one  is  required  by  the 
national  statute  does  not  render  it  inadmissible  or  InefTectual  as 
evidence  in  the  state  courts  is  founded,  in  the  greater  number  of 
cases,  upon  the  doctrine  that  the  national  Ck>ngre88  has  no  consti- 
tutional power  to  provide  for  the  exclusion  of  Instruments  or 
documents  as  evidence  in  the  state  courts  for  want  of  internal 
revenue  stamps,  and  that  upon  a  proper  construction  of  the  na- 
tional statutes  it  has  not  attempted  to  do  so.  In  other  words, 
•Congress  has  no  power  to  prescribe  rules  of  evidence  for  a  stats 
•court:  Carpenter  v.  Snelling,  07  Mass.  452;  Thomas  v.  States  40 
Tex.  Cr.  Rep.  562,  76  Am.  St  Rep.  740,  51  S.  W.  242;  Garland 
ir.  Gaines,  73  Conn.  662,  ante,  p.  182,  49  AtL  19;  SmaU  t.  Slocuml^ 
112  Ga.  279,  81  Am.  St  Rep.  50,  87  S.  B.  481;  Knox  v.  Rossi,  S5 
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NeT.  96;  88  Am.  8t  Rep.  606,  57  Paa  179;  Southern  Ins.  Go.  ▼• 
SiBtei.  106  Tenn.  47%  82  Am.  81  Rep.  802,  62  8.  W.  149;  Oassldy 
T.  8t  Germain,  22  R.  L  68,  46  AtL  85;  Kennedy  ▼.  Bonndtree^  69 
8.  O.  824,  82  Am.  St  Rep.  841,  87  8.  B.  942;  Watson  ▼.  BCirike  (Tez. 
CiT.  App.,  1901),  61  &  W.  538;  8poon  t.  Frambach  (Minn.,  1901),  80 
N.  W.  106;  People  t.  Fromme,  85  App.  DIt.  459,  54  N.  Y.  Supp.  888; 
Oregory  t.  Hitchcock  etc  (>>.,  68  N.  Y.  Supp.  975,  81  Miac.  Rep. 
173;  Dnfly  t.  Hobson,  40  GaL  240,  6  Am.  Rep.  617;  Steeley  ▼• 
Steeley  (Ky.,  Oct  1901),  64  S.  W.  642;  Bumpass  T.  Taggart,  26 
Ark.  896^  7  Am.  Rep.  623;  Latham  T.  Smith,  45  UL  29;  Craig  ▼• 
I>lmock,  47  IlL  808;  Bunker  y.  Green,  48  ill.  243;  Hanford  t. 
Obrecht  49  IlL  146;  Bowen  t.  Bryne^  65  IlL  467;  Bennett  t.  M(»- 
rls  (CaL,  1894),  87  Pac.  929;  Wallace  t.  Orayens,  84  Ind.  534; 
Hunter  t.  Cobb,  1  Bush,  239;  Pargoud  t.  Richardson,  80  La.  Ann. 
1286;  Holt  y.  Board  of  Liquidators,  88  La.  Ann.  678;  Dayis  y. 
Richardson,  45  Miss.  499,  7  Am.  Rep.  782;  Moore  t.  Moore^  47 
N.  Y.  467,  7  Am.  Rep.  466;  More  T.  Clymer,  12  Mo.  App.  11; 
Bchults  T4  Hemdon,  82  Tex.  890;  Jacobs  ▼•  fepofford,  84  Tex.  152. 
Perhaps  the  leading  case  on  this  subject,  or  at  least  the  case 
most  frequently  cited,  Is  that  of  Carpenter  y.  Snelling,  97  Mass. 
452,  458^  where  the  court  said:  "But  there  is  another  ylew  of 
this  part  of  the  case  which  leads  us  to  the  conclusion  that  the 
want  of  a  stamp  did  not  render  the  written  documents  offered 
by  the  defendant  Inadmissible.  The  proylslon  of  the  statute  al- 
ready dted  does  not  In  terms  apply  to  the  courts  of  the  eeyeral 
states.  The  language  of  the  enactment  Is  only  that  no  instruments 
or  documents  not  duly  stamped  shall  be  admitted  or  used  as 
eyidence  in  any  court  until  the  requisite  stamps  shall  be  affixed. 
This  proylslon  can  haye  fun  force,  operation,  and  effect  If  con- 
strued as  Intended  to  apply  to  those  courts  only  which  haye  been 
established  under  the  constitution  of  the  United  States  and  by 
acts  of  Congress,  oyer  which  the  federal  legislature  can  legiti- 
mately exercise  control,  and  to  which  they  can  properly  prescribe 
mles  regulating  the  course  of  Justice  and  the  mode  of  admin- 
istering justice.  We  are  not  disposed  to  giye  a  broader  Inter- 
pretation to  the  statute.  We  entertain  graye  doubts  whether  it 
is  within  the  constitutional  power  of  Congress  to  enact  rules  regu- 
lating the  competency  of  eyidence  on  the  trial  of  cases  In  the 
courts  of  the  seyeral  states,  which  shall  be  obligatory  upon  them. 
We  are  not  aware  that  the  existence  of  such  a  power  has  oyer 
been  Judicially  sanctioned.  There  are  numerous  and  weighty 
arguments  against  its  existence.  We  cannot  hold  that  there  was 
an  intention  to  exercise  it,  where,  as  in  the  proylslon  now  under 
consideration,  the  language  is  fairly  susceptible  of  a  meaning 
which  will  giye  it  full  operation  and  effect  within  the  recognized 
scope  of  the  constitutional  authority  of  Congress.*' 
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In  %  Iftte  MM  In  which  tiM  prarloos  dedsloiM  oC  tte  eonti  «l 
the  MTena  ttatcs  are  died  and  reviewed  at  great  length,  die  doe- 
trine  hefore  stated  la  announced  In  the  following  words:  **Atter 
■inch  r^ectlon  and  a  careful  and  thorough  luTeatlgatlon  of  cMoe 
In  the  courts  of  other  statee»  we  have  come  to  the  cenelustoii, 
howoTor,  that  Congress  has  no  power  to  prescribe  rules  of  evi- 
dence for  a  state  court  Under  our  system  of  goTemment,  the 
states  retained  all  powers  of  soTorelgnty  which- were  not  granted 
to  the  general  gOTemment  by  the  constitution.  Th^  had  tlie 
power  to  create  and  estabdsh  their  own  courts,  and  to  regulate 
the  practice  and  procedure  and  to  prescribe  rules  of  oTldenoe  there- 
in. There  Is  nothing  In  the  constitution  of  the  United  States 
which  expressly  or  by  implication  giyes  to  Oongress  the  power 
to  prescribe  rules  of  OTidence  for  the  courts  of  the  states.  Of 
course^  Congress,  having  the  power  to  impose  stamp  duties,  has  the 
power  to  provide  for  the  enforcement  of  their  payment  by  any 
necessary  and  proper  means.  But  while  to  make  unstamped  in- 
struments Inadmissible  In  evidence  in  state  courts  would  doubt- 
less aid  In  comp^ing  the  payment  of  the  tax,  we  think  that 
such  a  method  of  compelling  collection  Is  neither  necessary  nor 
proper,  and  is  therefore  not  within  the  power  of  Congress.  The 
act  of  1886  subjects  to  a  penalty  anyone  who  fails  or  refuses  to 
comply  with  the  provisions  as  to  stamping  written  instruments, 
and  the  federal  courts  have  ample  machinery  for  the  enforcement 
of  this  penslty.  No  other  method  of  enforcement  would  seem  to 
be  necessary,  but  even  if  it  were^  Congress  has  power  to  provide 
that  no  unstamped  Instrument  shall  be  received  as  evidence  in  any 
nf  the  federal  courts.  An  attempt  to  extedd  this  provlslcui  so  as 
to  make  It  applicable  to  the  courts  of  the  sev^al  states  cannot, 
thorefore^  be  defended  on  the  ground  that  It  Is  necessary.  Nor  do 
we  think  It  a  proper  means  of  enforcing  the  stamp  act  to  inter- 
fere with  courts  peculiarly  within  the  control  of  the  several  atatei 
by  declaring  what  shall,  or  what  shall  not  be  used  as  evidoice 
In  thMa,  or  to  eeek  to  make  the  stste  courts  punish  a  failnvo  to 
comply  with  the  federal  stamp  act,  by  refusing  to  allow  un- 
stamped documents  to  be  used  as  evidence  In  them":  Small  v. 
Slocumb,  112  Ga.  279,  81  Am.  8t  Bep.  62,  68,  87  8.  B.  481. 

TTt  Oases  Holding  the  Statute  was  not  Intended  to  Applj  to 
Uie  State  Courts.— Many  of  the  state  courts  have  placed  their  de- 
cisions upon  the  ground,  without  passing  upon  the  power  of  Oon- 
gress to  provide  that  unstamped  instruments  shall  not  be  rec^ved 
as  evidence  in  state  courts,  that  the  different  acts  of  Congress 
did  not  in  fact  apply  to  any  but  the  national  courts:  Lynch  v. 
Morse,  97  Mass.  468;  Green  v.  Holwsy,  101  Mass.  243,  8  Am.  B^p. 
889;  Moore  v.  Quirk,  106  Mass.  40,  7  Am.  Bep.  499;  Griffin  v.  Ban- 
ney,  86  Conn.  289;  Height  v.  Grist,  64  N.  0.  789;  Weltner  v.  Riiapa, 
S  W.  Va.  446;  Trowbridge  v.  Addoms,  23  Colo.  618^  48  Pac  636; 
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Boacwefl  ▼.  Hunt,  40  Conn.  828;  ClemenB  t.  Ooiirad»  10  Mleb.  170; 
Stewart  ▼•  HopUns,  80  Ohio  St  602-524;  DaUy  t.  Ck>ker,  88  Tez. 
81fi»  7  Am.  Bep.  279;  Hale  t.  Wilkinson,  21  Gratt  75;  TeUey  t. 
Boblnson*  22  Oratt  888;  Cassldy  ▼.  Bt  Gennaln,  22  B.  L  68^  46 
AtL  86. 

PerliapB  the  leading  case  on  this  branch  of  the  topic  la  Stewart 
▼.  Hopkins,  80  Ohio  St  602-524,  wherein  It  la  said:  ^'Without  deny- 
ing that  it  l8  within  the  power  of  taxation  conferred  npon  Gon* 
grefls  to  levy  taxes  and  collect  them  by  means  of  stamps  placed 
npon  written  Instruments,  and  to  enforce  the  observance  of  the 
law  by  the  Imposition  of  penalties,  yet  the  power  of  Congress  to 
prescribe  as  a  penalty  that  which  Inyades  the  rules  of  evidence 
In  the  state  courts  has  been  denied  by  the  highest  courts  of 
many  of  the  states,  and  In  others  so  gravely  doubted  that  at  the 
present  time  It  may  be  regarded  as  settled  by  the  decided  weight 
of  authority  that,  whether  the  disputed  power  exists  or  not,  since 
the  act  does  not  In  express  terms  apply  to  the  courts  of  the 
separate  states,  and  the  provision  excluding  unstamped  Instru- 
ments from  being  given  In  evidence  can  have  fuU  application  and 
effect  by  confining  It  to  the  federal  courts.  Its  application  must 
be  regarded  as  limited  to  the  courts  over  which  Congress  has 
legislative  controL" 

It  Is  true  that  a  few  cases  maintain  the  contrary  doctrine,  but 
an  exhaustive  examination  of  the  authorities  leads  us  to  the 
conclusion  that  but  one  of  these  cases  now  stands  as  authority  in 
the  state  In  which  It  was  rendered,  and  that  all  of  the  others 
have  been  expressly  overruled.  The  case  referred  to  Is  Chartiers 
etc  Turnpike  Co.  v.  McNamara,  72  Pa.  St  278»  18  Am.  Bep.  678, 
.wherein  it  Is  expressly  held  that  a  written  Instrument  not  stamped 
with  an  Internal  revenue  stamp^  as  required  by  act  of  Congress,  is 
not  admissible  as  evidence  In  a  state  court  The  same  doctrine 
is  maintained  in  Woodson  v.  Randolph,  1  Va.  Cas.  128,  but  over- 
ruled by  Hale  v.  WUklnson,  21  Gratt  75;  TaUey  ▼•  Robinson,  22 
Oratt  888.  And  the  same  Is  true  of  Howe  ▼.  Carperter,  58  Barb. 
88%  and  Davy  ▼.  Morgan,  56  Barb.  218,  overruled  by  People  v. 
Oates,  43  N.  Y.  4a  The  same  effect  Muscatine  v.  Sterneman,  30 
Iowa,  526,  6  Am.  Bep.  685;  overruled  In  Mitchell  «v.  Home  Ins.  Co., 
82  Iowa,  421;  Ogden  t.  Tomey,  88  Iowa,  205;  Morgan  t.  Graham, 
85  Iowa,  218-217;  State  ▼.  Shields,  112  Iowa,  27,  88  N.  W.  807, 
Patterson  v.  Gile,  1  Colo.  200,  and  other  early  Colorado  cases  main- 
taining the  minority  doctrine  are  ovoruled  by  Trowbridge  ▼. 
Addoms,  28  Cola  518, 48  Pac  535. 

Many  of  the  cases  hold  that  neither  the  provisions  of  the  acts 
of  Congress  Invalidating  unstamped  Instruments,  nor  those  exclud- 
ing them  from  evidence  are  applicable  In  the  state  courts  without 
apparently  maidng  any  distinctl<m  between  the  provisions  render- 
ing sueb  Instruments  Invalid,  and  those  expressly  excluding  tbeoi 
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ftom  erldenceb  and  the  doetrlne  annomiced  by  these  eaaee  to  that 
the  omtelon  of  etamps  required  by  act  ot  Congress  to  be  placed 
open  written  Inatnunents  does  not  affect  the  Talidlty  of  sodi 
hifltniments»  or  their  admleslblUty  In  the  atate  courts:  Bowen  t. 
Byrne,  55  UL  467)  Latham  t.  Smith*  40  IlL  29;  Craig  ▼.  Dlmot^ 

47  IlL  248;  Hanford  t.  Obiecht,  49  IlL  146;  Dnffy  t.  Hobaon,  40 
CaL  240»  6  Am.  Rep.  617;  Thompson  t.  Wood,  42i  CaL  416;  Wallace 
▼.  Crayens,  84  Ind.  684;  Bporrer  t.  Bifler,  1  Heisk.  633;  More  t. 
Clymer,  12  Mo.  App.  11;  Hunter  t.  Cobb»  1  Bush,  239. 

IV.  Unintentional  Omissloa  of  Stamp.— The  internal  reyenne 
stamp  acts  of  Congress  provide  in  effect  that  any  person  who  abaO 
make,  sign,  or  issue  any  instrument  without  Its  being  stamped* 
*^ith  intent  to  OTsde  the  proTisions  of  this  act"  shall  be  liable 
to  a  penalty,  and  such  Instrument  shall  be  deemed  lUTalid,  and  of 
no  effect,  and  the  great  weight  of  authority  in  the  state  courts 
in  construing  such  proTision  hold  that  the  words  "with  Intent  to 
evade  the  provisions  of  this  actf*  qualify  the  clause  rendering 
unstamped  instruments  invalid  and  inadmissible  in  evidence^  and 
accordingly  establish  the  doctrine  that  an  unstamped  Instrument 
is  neither  invalid  nor  inadmissible  in  evidence  in  the  state  courts, 
unless  an  intent  is  plainly  ahown  to  evade  the  payment  of  the 
internal  revenue  required  by  the  national  statute.  In  other  words, 
an  innocent  omission  to  stamp  such  instrument  does  not  raider 
it  invalid  or  inadmissible  in  the  state  courts:  Tobey  v.  Chlpman. 
18  AJlen,  128;  Hooper  ▼•  Whitak^  (Ala.  1901),  SO  South.  865;  Spoon 
V.  Frambach  (Minn.,  1901),  86  N.  W.  106;  Flunkett  v.  Hanschka 
(S.  Dak.,  1801),  85  N.  W.  1004;  Cassidy  v.  St  Germain,  22  B.  I. 
63,  46  Aa  85;  Craig  v.  Dimock,  47  IlL  809;  Whlgman  v.  Pickett, 

48  Ala.  140;  Hitchcock  v.  Sawyer,  89  YL  412;  Weltner  v.  Bicgs» 
8  W.  Va.  445;  Rheinstrom  v.  Cone,  26  Wis.  168,  7  Am.  B^.  48; 
Ferryman  v.  Greenville,  61  AJa.  607;  Bibb  v.  Bondfl,  67 
AJa.  509;  Trowbridge  V.  Addoms,  28  Colo.  618^  48  Pac  635;  Bmeiy 
V.  HobBon,  68  Me.  88;  Boehne  v.  Murphy,  46  Mo.  57,  2  Am.  Bepu 
485;  Schermerhom  v.  Burgess^  66  Barb.  422;  Timp  v.  Dockham. 
29  Wis.  440;  Fenelon  v.  Hogoboom,  81  Wis.  172;  Smith  ▼•  8oott» 
81  Wis.  487;  Bhick  v.  Woodrow,  89  Md.  194;  Waterbury  ▼.  Mc> 
MlUan,  46  Miss.  686. 

V.  Burden  of  Proof  Bespecting  Intent  of  OmissionB.— All 
of  the  above  cases  holding  that  a  mere  failure  to  stamp  an  Is- 
Btrument  does  not  show  an  intention  to  evade  the  law  so  aa  to 
render  the  document  inadmissible  in  evidence^  also  hold  that  such 
intent  must  be  expressly  shown,  and  hence  necessarily  idaoe  the 
burden  of  proof  upon  the  person  objecting  to  show  such  intent. 
Many  cases  expressly  announce  the  rule  that  one  who  seeks  to 
exclude  from  being  given  In  evidence  an  instrument  by  resaon 
of  Its  invalidity  in  not  being  properly  stamped  must  show  afflrma* 
tively  that  tae  omission  was  with  utent  to  evade  tho  pcovisloiis 
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of  the  act:  New  Haven  etc.  Co.  t.  QuintaM,  87  How.  Pr.  29, 
Waterbnry  t.  McMillan,  46  Miss.  6S5;  Bnmap  t.  Loeey,  1  Lans. 
HI;  Baker  t.  Baker,  6  Lans.  609;  Qninn  t.  Lloyd,  1  Sweeney, 
253;  People  t.  Gatee,  43  N.  T.  40;  OTermling  the  same  case  re- 
ported in  57  Barb.  291,  and  in  effect  overmling  other  cases  in  Baiv 
tour's  Reports  maintaining  a  contrary  doctrine,  as  Howe  t.  Gar- 
penter,  63  Barb.  382.  The  doctrine  of  People  t.  Gates,  43  N.  T. 
40,  was  reafBrmed  In  Moore  t.  Moore,  47  N.  Y.  467,  7  Am.  Rep. 
466,  where  it  was  decided  in  addition  that  an  Instrument  was  not 
InTalld  simply  because  It  was  not  duly  stamped,  as  such  omission 
did  not  show  an  Intent  to  evade  the  law. 

VI.  Secondary  or  Collateral  Evidence  of  Unstamped  Contract- 
It  has  been  held  that  If  a  written  instrument  which  is  the  founda- 
tion of  the  action  is  not  stamped,  and  is  excluded  as  evidence  for 
that  reason  the  contract  evidenced  by  such  written  Instrument  can- 
not be  proved  by  parol:  Mobile  etc.  R.  R.  Co.  v.  Edwards,  46  Ala. 
267.  But  If  a  written  Instrument,  not  the  foundation  of  the  action. 
Is  offered  In  evidence  by  a  person  not  a  party  to  the  document,  as 
an  admlssibn  of  the  adverse  party  touching  a  matter  In  Issue^  the 
fact  that  It  Is  not  stamped  Is  no  ground  of  objection  to  its  admis- 
sion: Rels  T.  Hellman,  26  Ohio  St  180.  If  suit  Is  brought  upon  the 
original  consideration  for  which  an  unstamped  note  Is  given,  the 
note  Is  admissible  in  evidence  to  explain  the  testimony  of  a  witness 
In  reference  to  the  date  of  a  settlement  between  the  parties,  and  the 
amount  found  due:  Israel  v.  Redding,  40  IlL  362. 

VH.  Validity  of  Unstamped  Writings.— A  few  early  cases  main- 
tained that  an  Instrument  not  stamped  as  required  by  the  national 
statute  was  void,  but  all  oC  such  cases  have  since  been  expressly 
overruled  in  the  states  In  which  they  were  decided.  Hence  no 
further  attention  need  be  paid  to  them.  It  Is  now  a  rule  of  uni- 
versal application  that  a  failure  to  attach  an  Internal  revenue 
stamp  to  an  Instrument  required  by  act  of  Congress  to  be  stamped 
does  not  invalidate  it.  This  rule  has  been  based  upon  the  opinion 
that  ''without  denying  that  It  is  within  the  power  of  taxation  con- 
ferred upon  It  for  Congress  to  lay  an  excise  tax  upon  the  business 
operations  of  communities,  and  to  collect  that  tax  by  means  of 
stamps,  to  be  placed  upon  written  Instruments  exchanged  between 
contracting  parties,  and  to  enforce  the  observance  of  the  law,  to 
that  end,  by  the  imposition  In  It  of  penalties  for  Its  nonobservance^ 
It  is  without  that  power  to  declare  that  a  contract  or  conveyanca 
between  citizens  of  a  state  is  void,  for  the  reason  that  such  ob- 
servance has  been  omitted":  Moore  v.  Moore,  47  N.  Y.  467-460,  7 
Am.  Rep.  466.  This  case  has  been  followed  with  approval  in 
Chregory  t.  Hitchcock  Pub.  Co.,  63  N.  Y.  Supp.  976,  81  Misc.  Rep. 
178;  Daly  t.  O'Rourke,  70  N«  Y.  Supp.  604,  00  App.  Dt?.  676;  Hun- 
ter ▼•  Oobti»  1  Buab,  28a 
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The  catM  boldlng  that  the  absence  of  a  rereniie  stamp  ftom 
«  written  instrument  does  not  of  Itself  render  such  Instnunent 
taiTaUd  are  Tery  numerous,  and  among  them  may  be  dted,  Troif- 
bridge  T.  Addoms,  28  Oolo.  618»  48  Pac  685;  Dudley  ▼.  WeOs. 
IKS  He.  146;  Bumpass  t.  Taggart»  26  Ark.  888^  7  Am.  B^l  623; 
Bowen  T.  Bryne,  66  IlL  467;  Tobey  t.  Ohlpman,  18  Allen,  128; 
Oaylor  ▼.  Hunt.  28  Ohio  8t  266;  WhitehUl  t.  Shlckle,  48  Hck  687; 
Morris  T.  McMorrls,  44  Miss.  441,  7  Am.  Bep.  605;  Gassldy  ▼.  8t 
Oermain.  22  B.  I.  68,  46  AtL  86;  Bheinstrom  ▼.  Gone,  26  Wis.  168. 
7  Am.  Bep.  4&  The  Internal  roTenue  laws  of  the  national  goYem- 
ment  were  not  in  operation  In  the  Confederate  states  during  the 
ClTfl  War,  and  it  was  therefore  unnecessary  during  that  time  tn 
such  states  to  stamp  Instruments  In  order  to  make  them  Talld: 
McBlyain  y.  Mudd,  44  Ala.  48,  4  Am.  Bep.  106;  Lewis  t.  Heame^ 
M  Tez.  888;  Van  Alstine  t.  Slrley,  82  Tez.  618;  Busing  t.  Williams^ 
1  Heisk.  626;  Stolte  t.  Hemdon,  82  Tez.  893. 

VUL  Intent  to  Evade  thct  Law.— Under  the  stamp  acts  of  Con- 
gress declaring  a  written  instrumoit  Inyalid  and  of  no  effect  if  there 
Is  an  '*intent  to  evade  the  proyisions"  of  the  statute,  nuuy  cases 
decide  that  In  order  to  authorise  the  court  to  declare  an  un- 
stamped Instrument  yoid,  there  must  be  an  Intent  shown  to  evade 
the  law,  otherwise  the  instrument  must  be  declared  yalld:  Ondlcy 
T.  Wells,  65  Me.  145;  Weltner  y.  Biggs,  3  W.  Va.  445;  Gampbefl 
▼.  Wilcox,  10  WalL  421;  Harper  y.  Clark,  17  Ohio  St  190;  Stewart 
T.  Hopkins,  80  Ohio  St  602;  McGoyem  y.  Hoesback,  63  Pa.  St 
176;  Hitchcock  y.  Sawyer,  89  Vt  412;  Vorebeck  y.  Boe^  60  Barb. 
802;  Howe  t.  Carpenter,  68  Barb.  882;  Schermerhom  y.  Bargees, 
65  Barb.  422;  Vaughn  y.  O'Brien,  67  Barb.  491;  Hallock  ▼.  Jandin, 
84  Cal.  168;  Mitchell  y.  Home  Ins.  Co.,  82  Iowa,  421,  oyermling 
prior  Iowa  cases;  Ogden  y.  Forney,  88  Iowa,  206;  Morgan  t.  Gra* 
ham,  85  Iowa,  218;  Green  y.  Holway,  101  Bilass.  243,  8  Am.  Bepi 
839;  Moore  y.  Quirk,  106  Mass.  49,  7  Am.  Bep.  499;  Oabbott  ▼• 
Bedford,  17  Minn.  820. 

The  burden  of  proof  Is  upon  the  person  who  disputes  the  yaJid- 
Ity  of  the  Instrument  on  the  ground  that  It  does  not  haye  the 
requisite  reyenue  stamp  as  required  by  law  to  show  that  aiich 
stamp  was  omitted  with  fraudulent  intent  to  eyade  the  reyenue 
statutes:  Grant  y.  Connecticut  etc.  Ins.  Co.,  29  Wis.  126;  Tlmp 
y.  Dockman,  29  Wis.  440;  Sawyer  y.  Parker,  67  Me.  89;  Brown  y. 
Thompson,  59  Me.  872;  Schermerhom  y.  Burgess,  65  Barb.  422; 
Fenelon  y.  Hogoboom,  81  Wis.  172;  Smith  y.  Scott^  81  Wis.  437; 
Waterbury  y.  McMillan,  46  Miss.  686;  Taft  ▼.  Simpson,  126  Mic^ 
206,  84  N.  W.  77;  Whigham  y.  Pickett,  48  Ala.  14a 

IZ.  Writs,  Processes,  ete.— Although  there  is  some  conflict  In  the 
authorities,  undoubtedly  the  better  rule  Is  that  announced  by 
the  cases  which  hold  that  Congress  has  no  power,  under  the  lire- 
tense  of  raising  a  reyenue,  to  impose  a  tax  upon  writs  and  process 
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iBsnIiig  ont  of  €tate  courts,  and  hence  that  the  omlnlon  of  a  !«▼•> 
nne  stamp  upon  a  writ  or  process  of  a  state  conrt  does  not  In* 
Talidate  it  nor  In  any  way  affect  it  This  doctrine  is  placed  np<m 
the  ground  that  the  state  and  national  goyemments  are  sovereign 
and  independent  within  their  respectiye  spheres,  and  as  the  states 
cannot  tax  any  of  the  constitational  means  employed  by  the  gen- 
era!  govemment  wherewith  to  execute  its  constitutional  powers,  so 
neither  can  the  national  government  impose  a  specific  tax  of  any 
kind  upon  any  of  the  indispensable  governmental  functions  of 
the  states,  and  of  this  character  are  the  writs  and  processes  of  the 
state  courts:  Craig  t.  Dimock,  47  IIL  808;  Smith  v.  Short,  40  Ala. 
885;  Warren  t.  Paul,  22  Ind.  276;  Walton  v.  Bryenth,  24  How. 
Pr.  857;  Dawson  v.  McCarty,  21  Wash.  B14,  816»  75  Am.  St  Rep. 
841,  57  Pac  816;  Jones  v.  Keep,  19  Wis.  880.  This  doctrine  has 
he&n  extended  to  official  bonds  given  to  a  state  by  its  officers: 
Bettman  t^  Warwick,  108  Fed.  46;  State  v.  Carton,  82  Ind.  1,  2 
Am.  Rep.  815;  and  to  notices  of  appeal:  Swift  v.  Ck>mes,  20  Wis. 
887. 

Ob  the  other  hand,  it  has  been  held  that  an  act  of  Ck>ngress 
requiring  internal  revenue  stamps  to  be  affixed  to  writs  and 
process  of  courts  is  not  an  improper  interference  with  the  powers 
of  a  state  court  Hence,  a  summons  issued  without  such  stamp 
was  held  void  and  not  capable  of  being  made  validly:  Kranz  v. 
Schirmann,  25  How.  Pr.  888;  Cole  v.  Bell,  58  Barb.  194.  The  same 
nile  has  been  applied  to  a  copy  of  a  summons,  although  the  origi- 
nal summons  was  properly  stamped:  Watson  v.  Morton,  26  How. 
Pr.  888*  It  has  also  been  held  that  the  payment  of  the  stamp 
duty  required  by  the  act  of  Oongress  is  a  prerequisite  to  a  grant 
of  administration  without  which  the  letters  are  void:  Werbiskie 
V.  McManus,  81  Tex.  116;  Blake  v.  Hall,  19  La.  Ann.  49.  It  has 
also  been  held  that  a  record  on  appeal  is  void  uniess  stamped 
with  the  requisite  revenue  stamps:  Mussellman  v.  Mauk,  18  lowat 
239;  Roddick  v.  White,  46  La.  Ann.  1198^  15  South.  487. 

X.  The  Recording  of  Unstamped  Writings.— The  provisions  of 
the  United  States  internal  revenue  statutes  providing  that  unstamped 
instruments  shall  not  be  recorded,  or,  if  recorded,  the  record  there- 
of shall  be  void  applies  only  to  such  instruments  as  are  required 
to  be  recorded  by  national  legislation,  and  to  officers  under  na- 
tional eontioL  Such  statutes  do  not  in  any  way,  affect  the  re- 
cording of  such  instruments  under  state  laws:  Moore  v.  Quirk,  106 
Mass.  49,  7  Am.  Rep.  499;  Stewart  v.  Hopkins,  80  Ohio  St  502; 
People  V.  Fromme,  54  N.  Y.  Supp.  833,  85  App.  Dlv.  459. 

XL  Subsequent  Stamping—Time,  Place  and  Effect— The  deci- 
sions as  to  the  right  to  stamp  and  as  to  the  effect  of  a  subsequent 
stamping  of  an  unstamped  instrument  have  been  so  varied  as  to 
render  it  impossible  to  chissify  them  to  any  considerable  extent  The 
cases  establish  one  rule  at  least  quite  clearly,  and  that  Is,  that  if 
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objection  Is  made  to  the  Instrument  that  It  ie  invalid  or  inadml» 
sible  in  eyidokce  because  unstamped  it  may  be  then  stamped  and 
the  objection  overcome.    Thus,  it  has  been  held  that  the  holder 
of  an  unstamped  instrument  may  stamp  it  either  before  or  after 
action  brought;  and  it  is  admissible  in  evidence  if  stamped  when 
offered:  Day  v.  Baker,  36  Mo.  79;  Wight  v.  McFadden*  25  Ind» 
488;  Oooke  v.  Bngland,  27  Md.  14,  92  Am.  Dec  618w    If  the  omis- 
sion of  the  stamp  is  not  with  intent  to  evade  the  revenue  law,  it 
seems  that  the  stamp  may  be  affixed  either  before  the  collector 
of  revenue  or   in   the  presence  of   the   court,  and  no  objection 
will  then  lie  to  the  validity  of  the  instrument  or  to  its  admissi- 
bility as  evidence  for  want  of  a  stamp  prior  to  that  time:  Dorria 
V.  Grace,  24  Ark.  326;  Tobey  v.  Chipman,  13  Allen,  123;  Garland 
V.  Lane,  46  N.  H.  245;   Morris   v.  McMorris,  44  Miss.  441,  7  Am. 
Rep.  605;  Foster  v.  Holiey,  49  Ala.  5d3;  Waterbury  v.  McMillan. 
46  Miss.  635;  Patterson  v.  Bames,  54  Me.  203;  Carpenter  v.  Jolin- 
Bon,  1  Nev.  331;  Beebe  v.  Hutton,  47  Barb.  187;  Boly  v.   Lake^ 
64  Mo.  202;  Ghaffe  v.  Ludeling,  27  La.  Ann.  607.    Some  cases  hold, 
however,  that  the  stamp  must  be  affixed  by  the  collector  of  the 
district,  and  that  it  cannot  be  affixed  by  the  court  upon  the  triaU 
Mobile  etc.  R.  R.  Co.  v.  Eklwards,  46  Ala.  267;  Currie  v.  Billin.  23 
La.  Ann.  250;  Succession  of  Barnard,  24  La.  Ann.  402;  Wbigham 
V.  Pickett,  43  Ala.  140.    If  it  appears  that  the  interested  party  to 
an  unstamped  instrument  has  paid  the  full  price  of  the  stamp  as 
wen  as  the  penalty,  and  has  produced  the  internal  revenue  col- 
lector's receipt  therefor,  the  instrument  must  be  received  in  evi- 
dence, although  such  collector  has  not  affixed  and  canceled  the 
stamp,  as  it  was  his  duty  to  do:  Lerch  v.  Snyder,  112  Pa.  St.  161, 
4  Atl.  336. 

In  Killlp  V.  Bmpire  Mill  Co.,  2  Nev.  34^  it  was  held,  and,  we  think, 
properly  decided,  that  a  revenue  stamp  may  be  affixed  to  the  no- 
tice of  appeal  even  after  motion  to  dismiss;  and  when  so  affixed, 
it  renders  the  notice  operative  from  the  time  of  filing.  It  was  also 
held  in  CoppernoU  v.  Ketcham,  56  Barb.  Ill,  that  the  court  had 
power  to  permit  such  stamp  to  be  affixed  to  the  notice  of  appeal. 
and  thus  perfect  the  appeal  in  the  appellate  court,  This  case  also 
held  that  Congress  has  no  power  to  prohibit  state  courts  from 
taking  Jurisdiction  of  an  action  for  want  of  an  internal  reveniie 
stamp:  CoppernoU  v.  Ketcham,  56  Barb.  111.  In  State  v.  Way. 
15  Iowa,  596,  it  was  held  that  the  attorney  general  might  affix  m 
stamp  to  the  clerk's  certificate  of  the  transcript  <hi  appeal  anil 
thus  obviate  the  statutory  objection.  Other  Iowa  cases  held,  ob 
the  contrary,  that  the  court  had  no  power  to  permit  the  notice  of 
appeal  to  be  stamped  after  the  appeal  was  otherwise  perfected* 
and  that  the  appeal  must  therefore  be  dismissed  if  the  notice 
thereof  did  not  bear  the  required  stamp:  Hague  v.  Strickler,  1» 
Iowa,  414;  0*Hare  v.  Leonard,  19  Iowa,  515;  Botklns  v.  Spurgeoiw 
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20  Iowa«  60S.  These  casee,  of  course,  conflict  with  the  Tiew  ez» 
pressed  ante^  that  Oongress  has  no  power  to  tax  the  process  eC 
state  coorts. 

An  agreement  for  snbmlsslon  of  a  question  to  arbitration  may* 
be  stamped  after  the  award  is  made:  HolyolLe  Machine  Ck>.  ^^ 
Franldin  Paper  Co.,  97  Mass.  150. 

It  appears  to  be  the  better  rule  that  anyone  having  an  interesic 
In  an  unstamped  instrument  may  apply  to  the  internal  revenue^ 
collector  to  have  the  necessary  stamp  affixed;  Schermerhom   v^ 
Burgess,  65  Barb.  422;  Blunt  v.  Bates,  40  Ala.  470.    Thus,  an  at- 
torney in  whose  hands  a  note  is  placed  for  collection  has  such  aife 
interest  therein,  by  Tlrtue  of  his  general  authority,  as  authorises^ 
him  to  haye  the  stamp  affixed  to  the  note,  when  this  is  necessary. 
to  protect  the  interests  of  his  client:  Blunt  y.  Bates,  40  Ala.  470^. 
It  has  been  held,  howeyer,  that  the  party  executing  the  Instrument.. 
is  the  only  one  to  affix  the  stamp,  and  that  it  cannot  be  affixed^ 
and  canceled  by  another  party  without  the  actual  Icnowledge,  aud^ 
express  or  Implied  consent  of  the  party  issuing  the  instrument* 
The  latter  Is  also  the  exduslye  person  who  may  appear  before  th». 
collector  and  procure  the   stamping  and   cancellation:  Meyers  y^ 
Smith,  48  Barb.  614.    In  Stolte  y.  Hemdon,  82  Tex.  893,  the  opinioik^ 
was  expressed  that  deputy  collectors  of  Internal  reyenue  had  th^ 
same  power  as  coUectors  to  affix  stamps  when  satisfied  that  the 
failure  to  affix  the  stamp  at  the  proper  time  was  not  with  intent 
to  eyade  the  law,  and  in  such  case  to  remit  the  penalty.    And  in.. 
Deskln  y.  Graham,  19  Iowa,  553,  It  was  held   that  the  deputy  col- 
lector had  such  authority  during  the  siclcness  or  temporary  disabil- 
ity of  the  collector,  and  that  when  he  exercised  such  power,  sucl^ 
disability  would  be  presumed.    On  the  other  hand,  it  has  heeot 
beld  In  the  same  state  that  the  deputy  collector  has  no  power  to- 
stamp  instruments  and  remit  penalties,  except  when  he  acts  during: 
the  disability  of  the  collector,  and  under  his  special  authority,  and^ 
that  such  special  authority  cannot  be  presumed  from  the  stamping: 
of  the  Instrument,  if  the  certificate  of  the  collector  is  not  authentir- 
eated  by  the  seal  of  the  collector.    In  such  case  the  deputy's  act  tm* 
a  nullity:  Muscatine  y.  Bterneman.  SO  Iowa,  526^  6  Am.  Bep.  685;: 
Brown  y.  Crandall,  23  Iowa,  112;  McAfferty  y.  Hale,  24  Iowa,  356.. 
If  It  appears  to  the  collector  that  the  proper  stamp  was  omitted' 
from  the  instrument  by  mistake  or  inadyertence,  he  may  affix  the- 
stamp  and  remit  the  penalty:  Browne  y.  Stock,  2  Colo.  70;  Greeik 
Mountain    etc.  Institute    y.  Britain,  44  Vt  13;  and  his  acts  andd 
decisions  are  final  and   conclusiye:  Green    Mountain    Institute    y» 
Britain,  44  Vt  13;  Hoppock  y.  Stcme,  49  Barb.  624.    And  when  the- 
proper  reyenue  officer  has  stamped  an  instrument  and  certified 
thereto,  he  must  be  presumed  to  haye  affixed  the  proper  amount*. 
of  stamps  required  by  the  statute:  Frazer  y.  Bobinson*  42  Mte&. 
221;  Lerch  y.  Snyder,  112  Pa.  St  161,  4  Atl.  386. 
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If  an  Imtnimeiit  is  InadTertaitly  lefl  wistamped  at  the  time  oC 
Its  execution,  and  the  reqniaite  stamp  Is  subsequently  affixed,  etflwr 
In  the  presence  of  the  court  or  by  the  proper  internal  rerenue  col- 
lector, it  Is  as  Tslid  to  all  intents  and  purposes  as  if  stamped 
when  made  or  Issued  and,  consequently,  Is  admlrtlble  in  eridence, 
nor  can  its  Talidlty  be  successfully  assailed  when  it  Is  the  founda- 
tion of  the  action:  Dorrls  t.  Grace,  24  Ark.  826;  Gibson  t.  Hibbtrd, 
18  Mich.  214;  Aldrlch  T.  Hagan,  60  N.  H.  00;  Knox  t.  Hnldekoper, 

21  Wis.  S27:  Tripp  y.  Bishop^  06  Pa.  8t.  424;  Logan  t.  Dills,  4  W. 
Ya.  807;  Stewart  v.  Hopkins,  80  Ohio  St  602.  It  Is  also  generally 
held  that  if  an  unstamped  chattel  mortgage  Is  subsequently  proper^ 
stamped,  even  after  being  recorded,  it  Is  valid  as  against  attach- 
ment creditor^  of  the  mortgagor,  or  as  against  an  assignee  for  bli 

creditors:  Vail  ▼.  Knapp,  40  Barb.  290;  Hoppock  v.  Stone,  40  Baxlk 
642;  Sawyer  v.  Parker,  67  Me.  80;  Wilson  t.  Renter,  20  Iowa,  17BL 

The  contrary  doctrine  has  also  been  announcedx  McBride  t.  Dotj, 
28  Iowa,  122;  Miller  t.  Morrow,  8  Gold.  687. 

ZH.  Pleading  and  Praotioe.— Many  cases  sustain  the  propositloB 
that  the  stamp  is  no  part  of  the  instrument,  and  that  a  demurrer 
does  not  lie  to  a  complaint,  declaring  on  a  written  instrument,  be- 
cause it  fails  to  show  or  aver  that  such  instrument  had  the  requisite 
Internal  revenue  stamp  affixed  to  It  This  doctrine  necessarily  fol- 
lows from  the  rule  that.  In  order  to  defeat  a  recovery  upon  an  un- 
stamped instrument.  It  must  appear  not  only  that  It  is  unstamped, 
but  also  that  the  stamp  has  been  fraudulently  omitted  with  intent 
to  evade  the  revenue  laws.  This,  of  course^  cannot  be  done  on 
demurrer  to  the  complaint,  but  only  by  answer:  Hallock  v.  Jaudhi. 
84  GaL  167;  TruU  v.  Moulton,  12  AUen.  806;  Gabbott  v.  Badford. 
17  Minn.  820;  Gwsley  v.  Greenwood,  18  Minn.  420;  Miller  v.  Hende^ 
son,  24  Ark.  844;  Gampbell  v.  Wilcox,  10  WalL  421;  Jones  ▼•  Davliy 

22  Wis.  422;  Axmendiaa  v.  Serna,  40  Tex.  20L    In  McBrlde  ▼•  Doty, 

28  Iowa,  122,  It  was  held  that  an  answer  was  demurrable  because  It 
failed  to  show  that  the  instrument  relied  upon  by  defendant  wss 
stamped  as  required  by  statute.  This  case^  however.  Is  necessarily 
overruled  by  Mitchell  v.  Home  Ins.  Go.,  82  Iowa,  421,  and  Record 
T.  Jones,  83  Iowa,  26.    Gbjection  to  the  admissibility  in  evidence 

of  an  Instrument  because  it  is  not  stamped  as  required  by  the 
revenue  law  must  be  made  when  it  Is  offered,  otherwise  it  cannot 

he  considered:  Morlee  v.  Edwards,  20  La.  Ajm.  236;  Thompson  v. 
Wilson,  26  Iowa,  121.    Such  objection  cannot  be  made  for  the 

first  time  when  the  report  of  a  referee  comes  up  for  conflrmatioa: 
Jones'  Appeal,  62  Pa.  St  824.  An  objection  that  the  instrument 
Is  not  stamped  with  internal  revenue  stamps  cannot  be  raised  for 
the  first  time  on  appeal:  Andrews  v.  Poe,  80  Md.  486;  Hawkins  v. 
Wilson,  1  W.  Va.  117.  It  makes  no  difference  whether  such  objec- 
tion goes  to  the  validity  of  the  instrument  or  Its  admisslbUity  for 
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want  of  the  stanip;  Andrews  t.  Poe^  SO  Md.  485;  Cole  ▼.  Bell,  48  Barbw 
IM;  Miller  ▼.Larman,  88  How.  Pr.  417;  Balrd  y.  Pridmore^  81  How. 
Pr.  859.  In  Whltehlll  t.  Shickle,  43  Mo.  687,  it  was  held  that  the 
defendant  mnst  raiire  the  defense  that  the  Instrument  sued  upon 

was  unstamped,  by  his  answer,  or  he  must  be  deemed  to  hare 
admitted  its  validity  and  cannot  raise  that  issue  afterward.  If 
the  maker  of  an  instrument  prevents  it  from  being  properly  stamp- 
ed, or  if  he  neglects  to  stamp,  or  inadequately  stamps  it,  he  is  a 
wrongdoer,  and  can  take  no  advantage  of  his  own  wrong.  Hence» 
he  cannot  be  heard  to  object  to  its  admissibility  in  evidence:  Alex- 
ander T.  Leith,  89  Ga.  180;  Jacquin  v.  Warren,  40  111.  459.  Nor 
can  he  draw  any  protection  from  his  wrongdoing:  Chaffee  v.  Ludel- 

ing,  27  La.  Ann.  607;  either  in  avoidance  of  the  instrument:  Mc- 
Govem  v.  Hoesback,  58  Pa.  8t  176;  or  by  way  of  reversal  of  a 

judgment:  Mogelin  v.  Westhoff,  88  Tex.  788.  An  instrument  bearing 
the  proper  revenue  stamps  when  offered  or  introduced  in  evidence 
is  presumed  to  have  been  stamped  at  the  proper  time  and  by  the 
proper  party,  and  the  burden  of  proof  is  upon  the  objector  to  show 
the  contrary:  Iowa  eta  B.  B.  Co.  v.  Perkins,  28  Iowa,  281;  Unioa 

etc.  Assn.  v.  Neill,  81  Iowa,  95;  Grand  v.  Cox,  24  La.  Ann.  462; 
Meyers  v.  McGraw,  5  W.  Ta.  80.  If  it  appears  that  at  the  time 
of  the  execution  of  the  instrunvent  it  was  not  stamped,  but  i» 
stamped  when  offered  in  evidence,  the  question  of  when  and  by 
whom  It  was  stamped  may  properly  be  submitted  to  the  jury  under 
the  evidence:  Piatt  v.  Broach,  86  How.  Pr.  188.  If  the  Instrument 
Is  not  etamped  when  offered,  the  Jury  may  determine  from  the 
evidence  whether  It  was  originally  stamped  as  required  by  law: 
Alexander  v.  Leith,  89  Ga.  180. 

Xm.  Omission  of  Cancellation.— A  failure  to  conform  to  the  pre> 
scribed  fwm  for  the  cancellation  of  revenue  stamps  or  an  entire 
failure  to  cancel  them,  does  not  render  the  Instrument  bearing 
them  either  Invalid  or  Inadmissible  in  evidence:  Foster  v.  HoUey, 
49  Ala.  589;  D'Armond  v.  Dubose,  22  La.  Ann.  181,  2  AnL  Bep.  718; 
Patterson  v.  Gile,  1  Colo.  200;  Goodwine  v.  Wands,  25  Ind.  101; 
Adams  v.  Dale^  29  Ind.  278;  Union  etc  Assn.  v.  Neill,  81  Iowa» 
85;  Blunt  v.  Bates,  40  Ala.  470;  Schults  v.  Hemdon,  82  Tex.  880; 
Jacobs  T.  Cunningham,  82  Tex.  774;  Desmond  v.  Norrls,  10  Allen,  250. 
The  cancellation  may  be  made  by  the  payee  as  well  as  by  the  maker 
of  the  contract  or  note,  and  the  initials  of  the  former  may  l>e  used 
In  such  case:  Schults  v.  Hemdon,  22  Tex.  880;  Foster  v.  Holley» 
49  Ala.  688;  Adams  v.  Dale,  29  Ind.  873. 

XTV.  Criminal  Prosecutions  Based  on  Unstamped  Writings.— It 
is  a  universal  rule  that  forgery  may  be  committed  of  an  unstamped 
instrument,  and  that  It  nefed  not  be  alleged  in  an  indictment  for 
forging  a  draft,  check,  note,  order  for  money,  or  other  Instrument 
required  by  Internal  revenue  statutes  to  be  stamped,  that  the  iur 
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sstrnment  alleged  to  bare  been  forged  bad  tbe  proper  revenae  stamp 
mttacbed.  A  conviction  nnder  ancb  Indictment  is  good  wftiMmt 
3>roof  of  ancb  f^ct,  If  tbe  Instrument  la  proved  to  be  false  and 

•forged,  and  made  witb  tbe  Intent  cbarged.  In  otber  words.  It  la  not 
•leceasary  tbat  a  forged  Instrument  sbould  be  stamped  wben  forged 

MMkA  uttered  In  order  tbat  It  sbould  operate  to  tbe  Injury  of 'another's 
vlgbta,  and  bence  tbe  Indictment  for  forgery  need  not  allege  tbat  tbe 
Instrument  waa  stamped:  Oroaa  t.  People,  47  I1L  1CS2,  96  Am.  J)ec. 

474;  State  t.  Mott,  16  Mhm.  472, 10  Am.  Rep.  162;  Miller  ▼.  People, 
JS2V.Y.9D4,  11  Am.  Bep.  706;  State  ▼.  Haynea,  6  Gold.  650;  State 
-w.  Young,  47  N.  H.  402;  Laird  ▼.  State,  61  Md.  300;  Horton  ▼.  State, 
:»  Tex.  80;  State  ▼.  Hill.  30  Wto.  416;  Tbomas  v.  State^  40  Tex. 
'  Gr.  Rep.  662,  76  Am.  St.  Rep.  740,  61  S.  W.  242;  State  T.  Shields, 
:;112  Iowa,  27,  83  N.  W.  807.  It  baa  also  been  bold  tbat  the  roTenue 
:  stamp  clearly  forms  no  part  of  tbe  instrument  alleged  to  have 

^beea  forged,  and  a  failure  to  allege  tbat  tbe  Instrument  was 
stamped  constitutes  no  variance:  MlUer  v.  People^  62  N.  Y.  804» 
HI  Am.  Rep.  706.  The  reason  for  tbe  rule,  tbat  tbe  fact  tbat  tbe 
instrument  described  in  the  Indictment  waa  unstamped  constitutes 

aio  defense  to  the  crime  of  forging  It,  Is  thus  clearly  set  forth  In 
lAlrd  V.  Stata,  61  Md.  812,  aa  follows:  *'W.e  come  now  to  the  last 
•objection,  that  the  check  was  unstamped,  and  therefore  Invalid  and 
H>f  no  effect,  and  It  was  urged  tbat  there  can  be  no  such  thing  as 
forgery  of  an  instrument,  which,  If  genuine,  would  not  be  valid. 
One  cannot,  it  Is  true,  be  convicted  of  the  forgery  of  a  paper 
absolutely  Invalid  upon  ito  face,  and  which  could  not  operate  to 
•the  prejudice  of  another.  But  It  has  never  been  held  tbat  an  un- 
jstamped  Instrument  is  per  se  invalid.  On  the  contrary  the  deci- 
sions are  all  tbe  otber  way,  and  on  two  grounda:  1.  Tbe  stamp 
laws  were  Intended  as  revenue  laws,  and  to  render  tbe  contract 
dnvalid  or  inadmissible  in  evidence  it  must  appear  affirmative 
3that  the  omission  to  stamp  It  was  with  fraudulent  intent  to  evade 
rthe  law;  and  2.  Upon  application  to  the  proper  officer,  tbe  stamp 
-may  be  affixed,  upon  the  payment  of  the  penalty,  or  without  pay- 
.ment  if  the  omission  to  stamp  it  was  by  reason  of  accident,  mistake, 
-or  Inadvertence,  and  we  may  also  add  that  It  la  pUln  that  tbe 
atamp  laws  can  only  be  .applicable  to  a  genuine  Instrument,  be- 
•cause  a  forged  instrument,  when  discovered  to  be  such,  never  can 
he  made  available  though  stamped,  and  such  laws  can,  therefor, 
.4)nly  be  understood  as  requiring  stamps  on  such  Inatrumenta  aa 
*arere  available  without  a  stamp  before  the  laws  were  passed,  and 
^hich  would  be  available  afterward  with  a  stamp."  To  tbe  same 
-effect.  State  v.  Shields,  112  Iowa,  27,  83  N.  W.  807.  In  John  v. 
State,  23  Wis.  604,  it  was  held  tbat  an  unstamped  histrument  which 
the  statute  required  to  be  stamped  waa  void,  and  could  not  be 
wtbe  subject  of  forgery,  but  this  case  was  expressly  overruled  by  that 
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«f  State  ▼•  Hni,  80  Wit.  416^  wherein  It  was  lald:  *mie  flnt 
^nestioii  to  be  ciHiaidered  ta,  whether  the  omissioii  flrom  the  In- 
fonnatton  of  an  averment  that  the  forged  note  was  dnly  stamped 

Is  fatal  to  the  information.  No  lengthy  discussion  of  this  qnestlon 
Is  necessary.  In  John  v.  State,  23  Wis.  604,  It  was  held  that  an 
Indictment  was  bad  which  charged  the  forging  of  a  draft,  and  pur- 
ported to  set  out  the  draft  in  full,  but  did  not  contain  an  aver* 
ment  that  the  same  was  stamped.    This  decision  is  founded  on  the 

assumption  that  an  unstamped  draft  Is  void  under  the  act  of  Oon- 
gress.    But  we  have  had  occasion  to  review  that  decision  in  three 

cases  which  have  since  been  before  us,  and,  following  and  adopting 
the  doctrine  of  many  adjudged  cases  In  the  state  and  federal 
courts,  we  have  reached  the  conclusion  that  an  unstamped  draft, 
note,  or  other  Instrument  which  the  act  of  Ck>ngress  requires  to  be 
stamped  is  not  void  for  want  of  a  stamp,  but  is  a  valid  Instrument, 
unless  It  shall  be  made  to  appear  bsr  evidence  that  the  stamp  was 
fraudulently  omitted,  and  that  therefore  the  case  of  John  v.  State, 
was  erroneous.  We  conclude,  th^ efore^  that  the  information  is 
not  bad  by  reason  of  the  omission  of  an  averment  that  the  note 
was  stamped,  and  so  advise  the  circuit  court":  Hill  v.  State,  80 

Wis.  419.  While,  as  has  been  stated.  It  Is  a  universal  rule  that 
the  crime  of  forgery  may  be  committed  by  forging  an  unstamped 

instrument  or  an  indorsement  thereon,  the  rule  is  also  universal 
that  the  forged  Instrument;  though  unstamped,  may  be  used  as 
evidence  against  the  person  charged  with  committing  the  forgery: 
People  V.  Frank,  28  GaL  607;  State  ▼•  Toung,  47  N.  H.  402.  Thus» 
on  a  trial  for  forgery  under  an  Indictment  which  sets  out  In  haee 
verba  the  alleged  forged  Instrument;  it  is  no  objection  to  the  admis- 
sion of  such  Instrument  in  evidence  that  it  was  not  stamped  with 
a  revenue  stamp  as  required  by  the  act  of  Oongress:  Williams  v* 
Staler  126  Aku  6%  28  South.  6S2;  Hwton  v.  Stot^  82  Tes.  80;  Stots 
V.  Shltids,  112  Iowa,  27,  88  N.  W.  807. 
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MONOPOLT— PUBLIO  POLIOY.—The  erentlon  or  €iicoai«g» 
Blent  of  a  monopoly  is  against  public  policy. 

PUBLIC  FBRRIB8— FBANOHISB-JTJDICIAIi  INTBRFBBp 
BNOB.— The  action  of  county  commissioners  in  granting  a  ftandilse 
to  operate  a  public  ferry»  if  done  within  the  scope  of  their  duties 
and  discretionary  power,  cannot  be  interfered  with  by  the  courts, 
merely  because  such  action  is  inexpedient  and  unwise,  unless  fraud 
or  corruption  is  shown. 

PUBIilO  FBRRY— APPIiYINO  FOB  FRAN0HI8B.— A  JU- 
DICIAL RULING  that  a  private  penon  who  owns  land  on  both 
sides  of  a  river  cannot  establish  a  public  ferry  without  a  grant 
from  the  proper  county  authorities,  win  not  prevent  suoh  person 
from  thereafter  applying  for  and  securing  a  grant  authorising  him 
to  maintain  such  a  ferry. 

Bower  ft  Bower  and  Hawes  ft  Hawes,  for  the  plaintiff. 

D.  H.  Pope  ft  Son,  A.  S.  Johnson,  and  Benton  Odom,  for  the 
defendants. 

^  LUMPKIN,  P.  J.  This  case  was  before  this  court  at  its 
March  term,  1900:  See  Hudspeth  t.  Hall,  111  Qa.  610,  36 
S.  E.  770.  As  appears  from  the  opinion  delivered  by  Mr. 
Justice  IdtUe,  the  litigation  in  the  trial  court  had  resolved 
itself  into  a  controversy  between  Mrs.  Hudspeth  and  B.  L. 
HaU  concerning  the  right  of  the  latter  to  operate  a  ferry  over 
Hint  river,  at  a  point  a  short  distance  below  that  at  which  she 
had  established  a  public  ferry.  He  contended  that,  as  he  was 
the  ^  owner  of  the  land  on  both  sides  of  the  river  at  the  point 
a  question,  he  had  a  right  to  conduct  a  ferry  for  the  accommo- 
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dation  of  the  public,  notwithstanding  he  had  not  been  granted  a 
franchise  which  autiiorized  hink  so  to  do.  We  held  to  the  con- 
trary, and  affirmed  the  judgment  of  the  lower  court,  with  direc- 
tion that  the  trial  judge  so  amend  his  order  granting  an  in* 
junction  as  to  afford  Mrs.  Hudspeth  full  protection  of  the  prem* 
ises.  Our  decision  was  rendered  July  13, 1900.  On  July  28th, 
B.  L.  Hall  joined  with  W.  H.  Hall  in  presenting  to  the  board  of 
county  commissioners  of  Baker  -county  a  petition,  in  which  they 
represented  themselves  to  be  the  owners  of  '^the  land  on  both 
sides  of  the  Flint  river,  about  two  hundred  yards  below  the 
ferry  operated  by  Mrs.  Hudspeth,  in  the  town  of  Newton,  in 
said  county,''  and  in  which  they  stated  that  they  were  '^desirous 
of  establishing  a  public  ferry  across  said  river  on  said  lands''  at 
a  point  ''about  two  hundred  yards  below  the  ferry  of  said  Mrs. 
Hudspeth.''  They  also  in  their  petition  expressed  the  belief 
that  ''the  establishment  of  said  ferry  would  be  of  great  utility 
to  the  people  of  both  Baker  and  Mitchell  counties,"  and  upon 
this  gound  applied  for  "a  ferry  franchise"  authorizing  and  em- 
powering  them  to  "establish  and  operate  a  public  ferry  across 
said  river  at  said  place  for  the  full  term  of  ten  years  from"  the 
date  last  mentioned.  On  the  same  day,  the  board  of  county 
commissionera  met,  passed  upon  this  petition,  and  granted  the 
franchise  therein  applied  for.  Subsequently  the  board,  at  the 
instance  of  petitioners,  passed  a  further  order  in  terms  authoriz* 
]Bg  ihem  to  maintain  a  "public  free  ferry"  at  the  point  above 
designated.  Stirred  into  renewed  activity  by  the  result  of  these 
proceedings,  Mrs.  Hudspeth  filed  an  amendment  to  her  original 
petiticm,  wherein  she  charged  that,  for  various  reasons  assigned, 
the  franchise  applied  for  by  B.  L.  and  W.  H.  Hall  had  been 
improvidently  granted,  and  in  which  she  prayed,  among  other 
{hings,  that  they  be  enjoined  from  exercising  the  same.  This 
amendment  was  met  by  an  answer  whereby  they  took  issue  with 
Hra.  Hudspeth  as  to  the  propriety  of  affording  her  the  relief  she 
sought  At  the  interlocutory  hearing  had  upon  this  new  phase 
of  the  case,  his  honor  of  the  trial  bench  passed  an  order  enjoin- 
ing the  defendants  "from  opening  or  operating  any  kind  of  a 
ferry  on  or  over  the  lands  of"  Mrs.  Hudspeth,  which  were  ad- 
judged to  "extend  two  hundred  and  ten  yards  from  the  center 
of  the  public  road,  where  is  established  her  ferry  to  the  souths 
on  the  east  aide  of  ^  Flint  river,"  and  further  enjoining  them 
Mfnxm  ronning  any  private  ferry  within  three  miles  of"  her 
ferry.  An  injunction  any  more  sweeping  in  its  operation  his 
hoDM  dedined  to  grant    Not  satisfied  with  this  outcome^  Mrs. 
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Hudspeth  sued  out  a  bill  of  exceptions  to  this  court,  and  again 
appears  before  us  aa  a  plaintiff  in  error. 

1.  Her  chief  cause  of  complaint  appears  to  be  that  the  court 
below  refused  to  grant  the  injunction  for  which  she  prayed,  not- 
withstanding ''the  undisputed  evidence  showed  that  plaintiffs 
facilities  were  ample  and  all-sufficient  at  her  ferry  to  accommo- 
date the  whole  public,  and  more,  too,  aiid  that  another  in  that 
Ticinity  was  not  a  public  necessity,  nor  a  public  conyenience,  in 
the  sense  that  conveniences  is  meant  in  the  law/'  In  this  con- 
nection,  she  contends  that  as  ''there  was  no  public  necessity  for 
such  other  ferry,''  and  as  she  "had  expended  large  amounts  of 
money  to  equip  her  said  ferry  for  the  purpose  of  accommodating 
the  public,"  the  "county  authorities  had  no  right  to  afterward 
render  her  property  valueless  by  granting  another  franchise  to 
another  person  to  establish  a  public  free  ferry  so  near  to^'  her 
ferry  as  to  render  the  operation  of  the  same  unprofitable.  She 
furthermore  undertakes  to  call  in  question  the  expediency  of 
the  action  taken  by  the  county  commissioners  in  granting  a 
franchise  to  operate  "a  public  free  ferry  at  a  place  where,''  as 
the  undisputed  evidence  showed,  "there  was  no  public  highway — 
no  public  road  leading  to  or  from  said  ferry";  especially  in  view 
t>f  the  fact  that  the  evidence  did  not  disclose  "any  intention  to 
establish  a  public  road  or  highway  to  and  from  defendants' 
ferry."  Prom  the  foregoing  explanation  of  the  position  taken 
by  Mrs.  Hudspeth  with  regard  to  the  franchise  granted  by  the 
county  commissioners,  it  will  be  perceived  that  she  does  not 
attempt  to  attack  their  action  as  ultra  vires,  or  to  question  their 
good  faith  in  the  premises.  Indeed,  she  relies  wholly  upon  her 
contention  that  they  did  not  act  wisely  or  advisedly  in  the 
matter,  since,  as  she  ventures  to  assert,  there  was  really  no  public 
necessity  for  establishing  a  ferry  at  the  point  chosen,  or  else- 
where in  that  vicinity.  We  shall  deal  with  the  case  accordingly. 
If,  for  any  reason,  the  grant  of  ferry  privileges  to  the  defendants 
was  void,  her  right  to  collaterally  attack  it  upon  that  ground 
admits  of  no  doubt  If,  on  the  other  hand,  the  county  author- 
ities had  power,  in  their  discretion,  to  grant  such  a  franchise 
Mrs.  Hudspeth  cannot,  in  her  capacity  as  owner  of  a  public 
ferry,  be  heard  to  complain  of  their  action;  for,  as  is  evident, 
she  held  ^  no  exclusive  privilege  of  conducting  a  ferry,  and 
if  "injuied  by  the  establishment  and  maintenance  of  another 
public  ferry"  in  conformity  to  law,  she  could  daim  no  right  to 
recover  damages,  because  she  would,  at  least  in  legal  contemplar 
tion,  sustain  none.    This  much  was  definitely  settled  when  the 
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case  made  its  first  appearance  before  us :  See  Yolnme  and  page 
of  Oeoigia  Reports  above  cited.  As  the  writer  obserred  in  the 
caae  of  Keen  v.  Mayor  etc.,  101  Ga.  592,  29  S.  E.  42,  "the  law 
recognizes  in  no  one  a  right  to  create  or  maintain  a  monopoly.'' 
On  the  contrary,  the  creation  or  encouragement  of  a  monopoly 
18  opposed  to  public  policy:  Atlanta  v.  Stein,  111  Ga.  789,  36 
S.  E.  932.  It  would,  therefore,  be  idle  to  say  that  the  county 
authorities  owed  Mrs.  Hudspeth  any  legal  duty  of  shielding  her 
•against  the  inevitable  consequences  of  legitimate  competition: 
See  Bailroad  Co.  v.  Ellerman,  105  TJ.  S.  174,  cited  approvingly  in 
Keen  v.  Mayor  etc.,  101  Ga.  592, 29  S.  E.  42.  Qearly,  their  duty 
WBB  to  serve,  not  Mrs.  Hudspeth  in  her  capacity  as  owner  of  a 
ferry,  but  the  public;  and  it  follows  that  official  action  in  the 
premises  looking  solely  to  the  welfare  of  the  community  at  large 
was  eminently  proper.  Furthermore,  even  upon  the  assumption 
that  she  had  any  standing  in  court  upon  t^e  theory  that  her 
property  rights  were  invaded  by  the  action  taken  by  the  county 
eommissioners,  it  is  evident  that  she  did  not  make  out  a  case 
entitling  her  to  the  relief  sought.  The  evidence  introduced  on 
the  hearing  below  leads,  we  think,  irresistibly  to  the  conclusion 
that  the  opposition  free  ferry  will  prove  itself  a  great  public 
utility  and  convenience.  Conceding,  however,  for  the  sake  of 
the  argument,  that  the  granting  of  a  franchise  to  operate  this 
new  ferry  was  lamentably  inexpedient  and  unwise,  judicial  in- 
tervention  upon  this  ground  alone  woxQd  be  wholly  without 
justification.  The  law  is  well  settled  that  where  public  officials 
''are  acting  within  the  scope  of  their  duties  and  exercising  a 
discretionary  power,  the  courts  are  not  warranted  in  interfering, 
unless  fraud  or  corruption  is  shown,  or  the  power  or  discretion 
is  being  manifestly  abused  to  the  oppression  of  the  citizen": 
Atlanta  v.  HoUiday,  96  Ga.  546,  23  S.  E.  509.  To  the  same 
effect,  see  Hamrick  v.  Bouse,  17  Ga.  66;  State  v.  Woody,  17 
Oa.  612;  Semmes  v.  Columbus,  19  Ga.  471;  Wells  v.  Atlanta, 
43  Ga.  67;  Allen  v.  Tison,  50  Ga.  374;  Danielly  v.  Cabaniss, 
52  Ga.  212 ;  Mayor  of  Americus  v.  Eldridge,  64  Ga.  524,  527, 
37  Am.  Bep.  89 ;  Southern  Min.  Go.  v.  Lowe,  105  Ga.  352,  356, 
Zl  S.  E.  191 ;  Atlanta  v.  Stein,  111  Ga.  789,  36  S.  E.  932. 

®  2.  There  is  even  less  merit  in  the  further  contention  of  the 
plaintiff  in  error,  j;hat  the  decision  rendered  by  this  court  when 
the  case  was  before  us  at  the  last  term  stood  in  the  way  of  de« 
f  endants  securing  a  grant  authorizing  them  to  conduct  a  public 
ferry  at  the  place  designated  in  the  application  which  they 
addressed  to  the  board  of  county  commissioners.    We  merely 
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rnled  that,  wifhont  a  grant  from  the  proper  conntj  au&oritiefl^ 
a  ferry  each  aa  that  B.  L.  Hall  claimed  he  had  a  right  to  estab- 
liflh  could  not  lawfully  be  conducted,  at  that  or  at  any  other 
point  on  the  riTer,  to  ^  prejudice  of  Mrs.  Hudspeth.  We  cer- 
tainly did  not  undertake  to  in  any  manner  disenfranchise  him, 
or  to  even  question  his  right,  pending  the  litigation  in  the  trial 
court,  to  exercise  his  privilege  as  a  citizen  and  land  owner  to 
apply  for  and  secure  a  grant  authorizing  him  to  maintain  a 
public  ferry  at  the  point  in  controversy.  There  was  ample  testi- 
mony to  warrant  the  conclusion  that  the  new  ferry  was  not 
located  upon  Mrs.  Hudspeth's  land. 

It  may  be  remarked,  before  concluding,  that  in  the  brief  filed 
in  behalf  of  the  plaintiff  in  error,  counsel  suggest  several  other 
reasons  why,  in  their  opinion,  the  trial  judge  should  have 
granted  the  injunction  prayed  for.  We  have  with  much  interest, 
if  not  with  equal  profit,  read  all  they  have  to  say  in  this  connec- 
tion; but  as  none  of  the  questions  thus  sought  to  be  raised  are 
presented  by  the  bill  of  exceptions,  we  canno^  of  oours^  with 
|)roprieiy  undertake  to  deal  with  them. 

Judgment  afiSrmed. 

All  the  justices  concurring. 


IConopoly.— Whatever  tends  to  creale  a  monopoly,  and  to  pre- 
vent competition  between  those  engaged  in  a  public  employment  or 
business  impressed  with  a  public  character,  is  opposed  to  pablle 
poUcy:  People  v.  Chicago  Gas  Trust  Co.,  130  111.  26^,  17  Am.  Bt 
Bep.  810,  22  N.  B.  788. 

franchise.— On  the  power  of  a  municipality  to  grant  an  ex- 
dusive  franchise,  see  Long  v.  Duluth.  49  Minn.  280^  82  Am.  8t 
Bep.  647,  51  N.  W.  013. 


WILKINS  V.  GIBSON* 

[118  Oa.  81,  88  8.  B.  874.] 

BUBROOATION— WHEN  ARISES.— Subrogation  arises  only 
to  those  cases  where  the  party  claiming  it  advanced  the  mon^  to 
pay  a  debt  which,  in  the  event  of  default  by  the  debtor,  lie  would 
be  bound  to  pay,  or  where  he  had  some  Interest  to  protect,  or  where 
he  advanced  the  money  under  an  agreement,  express  or  impUed, 
made  either  with  the  debtor  or  creditor,  that  he  would  be  subrogated 
to  the  rights  and  remedies  of  the  creditor. 

SUBROGATION  —  LENDER.     WHEN     GIYBN    A     FIB8T 
-TEN.--One  who  advances  money  to  pay  off  an  encumbrance  upoi^ 
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realty,  at  the  Instance  of  the  owner  thereof,  and  npon  the  express 
understanding  that  the  advance  made  Is  to  be  secured  by  the  im- 
mediate execution  of  papers  which  will  constitute  a  first  lien  on 
the  property.  Is  not  a  mere  volunteer.  If  the  new  security  is  defec* 
tive,  the  lender,  if  not  chargeable  with  culpable  negligence,  will  be 
sulmgated  to  the  rights  of  titie  prior  encumbrancer  under  the  se- 
cnrity  held  by  him,  unless  the  superior  or  equal  equities  of  others 
will  be  prejudiced  thereby. 

SUBROGATION— KNOWLEDGE  OP  INTERVENING  BN- 
GUMBRANCE.— The  fact  that  one  who  loans  money  to  satisfy  a 
prior  mortgage  knows  of  the  existence  of  an  intervening  mortgage 
will  not  defeat  his  right  to  subrogation,  if  he  had  an  agreement  to 
that  effect. 

SUBROGATION  —  INTERVENING  ENCUMBRANCE  — 
EQUITABLE  ESTOPPEL.— When  a  prior  encumbrance  has  been 
canceled  of  record,  and,  acting  on  the  faith  of  this,  an  intervening 
encumbrancer  has  delayed  in  prosecuting  his  legal  remedies,  while 
these  facts  do  not  estop  a  person  advancing  money  to  pay  off  the 
prior  encumbrance  from  claiming  subrogation,  yet  if  he  delays  for 
an  unreasonable  time  to  claim  the  right  and  have  the  cancellation 
set  aside,  equity  will  refuse  to  enforce  the  right  of  subrogation. 

SUBROGATION.— IF  A  SENIOB:  MORTGAGE  IS  PAID 
OFF  BY  A  JUNIOR  MORTGAGEE,  he  wUl,  if  the  payn^ent  was 
necessaiy  for  his  protection,  be  subrogated  to  the  rights  of  the  sen- 
ior encumbrancer. 

SUBROGATION-ENTIRE  DEBT  PAID.-TO  ENTITLE  A 
JUNIOR  MORTGAGEE  to  subrogation,  the  general  rule  is  that  the 
whole  debt  must  be  paid  and  the  senior  creditor  satisfied. 

SUBROGATION  —  JUNIOR  ENCUMBRANCER  PAYING 
DEBT.— If  the  entire  prior  encumbrance  is  paid,  a  junior  encum- 
brancer is  entitled  to  subrogation  to  the  extent  of  the  amount  he 
contributed,  though  the  balance  of  the  debt  is  paid  by  the  debtor 
or  by  a  third  person. 

SUBROGATION— WAIVER— ENFORCING  SUBSEQUENT 
MORTGAGE. — One  who  advances  money  to  pay  a  prior  encum- 
brance, and  takes  a  mortgage  as  security  with  the  understanding 
tliat  it  is  a  first  lien  on  the  property,  does  not,  by  suing  to  enforce 
bis  mortgage,  waive  his  right  of  subrogation,  where  the  necessity 
of  claiming  such  right  was  not  known  until  an  effort  was  made  to 
enforce  the  mortgage. 

USURY.— THE  BURDEN  OF  PROVING  that  a  transaction 
la  infected  with  usuiy  lies  upon  him  who  attacks  it 

USURY— PROOF  OF.— A  transaction  Is  not  shown  to  be 
usurious  merely  because  the  amount  loaned  is  less  than  the  debt 
secured. 

SUBROGATION— USURY.  EFFECT  OF.— The  fact  that  one, 
who  has  loaned  money  to  discharge  a  prior  encumbrance,  has 
charged  usury,  will  not  deprive  him  of  the  right  to  be  subrogated 
to  the  rights  of  the  prior  encumbrancer,  if  he  had  an  agreement  to 
that  effect,  and  is  not  seeking  to  collect  more  than  the  principal  and 
legal  interest  of  his  debt. 

MORTGAGE  LIEN— RENTS  AND  PROFITS  OF  PROP- 
ERTY—DEPRECIATION.— A  senior  lienholder,  whose  claim  is  se- 
cured by  property  which,  by  depreciation  in  value  after  the  debt 
was  contracted,  becomes  worth  less  than  the  debt,  has  an  equitable 
claim  upon  the  rents  and  profits  of  such  property  so  far  as  needed 
to  pay  his  debt. 
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MOBTOA6B  LIBN  —  ENFORCING  —  RBNTS  —  PLS2ABIN0 
— AJfBNDMBNT.— One  who  seeks  to  enforce  a  mortgage  Hen 
against  property,  which  through  depredation  has  become  worth 
l«is  than  the  debt  may  amend  his  complaint  so  as  to  claim  the 
Tents  and  profits  of  snch  property,  and  such  amendment  does  not 
add  a  new  cause  of  action. 

BXROUTORS  AND  ADMINISTRATORS-SUITS  AGAINST 
— JUDGM£«NT.— When  one  is  sned  as  execator  or  administrator,  be 
mast  so  plead  as  to  protect  himself  from  indlyldnal  liability,  and 
any  Judgment  obtained  is  conclusiTe  on  both  parties  as  to  all  ques- 
tions which  were  raised  in  the  pleadings  or  which  could  properly 
have  been  raised  therein. 

SUBROGATION-JOINDER  OP  PARTIES—PLEADING.- 
One  who  claims  the  right  of  subrogation  to  the  rights  of  a  prior 
encumbrancer  as  against  an  intermediate  one,  must,  to  enforce 
such  right,  make  such  prior  encumbrancer  a  party  to  the  action,  or 
aUege  a  sufficient  reason  for  not  doing  so,  and  set  up  the  rights  of 
such  prior  encumbrancer  so  as  to  allow  others  to  malLO  i»oper  de- 
fenses thereto. 

J.  B.  Lamar^  E.  H.  Callaway,  Callaway  ft  FuUbright^  and  S. 
E.  Sibley,  for  Wilkins  et  aL 

B.  0.  Loveti^  Ellis  ft  Ellis,  and  Lawson  ft  Scales,  contra. 

«»  COBB,  J.  On  October  80,  1893,  Mrs.  Wilhelmina  L 
Steiner  executed  and  delivered  to  John  P.  Gibson  a  security  deed, 
under  the  provisions  of  section  1969  et  seq.  of  the  code  of  1882, 
to  a  certain  described  tract  of  land,  to  secure  a  debt  of  $6,000 
due  the  grantee,  who  gave  to  the  grantor  a  bond  conditioned 
to  reconvey  the  property  upon  payment  of  the  debt  This  deed 
was  duly  recorded  on  November  28,  1893.  The  debt  referred 
to  in  the  deed  was  for  a  loan  of  money  for  which  a  written  appli- 
cation had  been  made  by  Mrs.  Steiner  to  Lawson  ft  Scales,  it 
being  stated  therein  that  the  debt  was  to  bear  interest  at  eight 
per  cent  payable  annually,  the  principal  debt  being  payable  in 
ten  annual  installments.  The  applicant  also  stated  that  the 
loan  requested  was  to  be  used  to  pay  off  a  mortgage  held  by 
A.  L.  Bichardson,  and,  in  effect,  that  there  were  no  other  en* 
cumbrances  on  the  property  which  she  proposed  to  give  as 
security  for  the  loan.  An  abstract  of  the  title  prepared*  by 
Lawson  ft  Scales,  attorneys  at  law,  shows  that  there  were  no 
other  liens  than  the  mortgage  held  by  Bichardson  outstanding 
against  the  property.  In  a  certificate  attached  to  tiie  abstract 
these  attorneys  state  that  the  land  would  be  subject  only  to  the 
security  deed  given  to  Gibson.  The  debt  became  due  •*  on  ac- 
count of  the  same  not  having  been  paid  in  accordance  with  the 
contract,  and  Gibson  filed  his  petition  against  B.  C.  Neely,  ad- 
ministrator of  the  estate  of  Wilhelmina  I.  Steiner,  who  had  died 
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•ince  the  execution  of  the  deed,  to  recoyer  judgment  on  the 
notes  which  the  deed  was  given  to  secure.  Having  recovered 
fluch  a  judgment^  which  was  declared  to  be  a  special  lien  on  the 
land,  execution  was  issued  thereon  on  May  28,  1896,  and  the 
same  having  been  levied  on  the  land  described  in  the  security 
deed,  a  daim  was  interposed  to  the  property  by  Wilkins,  Neely 
ft  Jones.  Pending  the  trial  of  the  claim  case,  on  September  14,. 
1897,  Gibson,  the  plaintiff  in  execution,  filed  an  equitable  peti* 
tion  against  Wilkins,  Neely  ft  Jones,  the  claimants,  B.  C.  Neely,. 
as  administrator  of  the  estate  of  W.  I.  Steiner,  deceased,  and 
Charles  A.  Scudder,  the  substantial  averments  of  which  are  aa 
follows: 

On  February  23, 1889,  Wilhelmina  I.  Steiner  executed  and  de* 
livered  certain  promissory  notes,  dated  that  date  and  due  five^ 
years  thereafter,  aggregating  $9,068.90,  to  A.  L.  Bichardson  of 
New  Orleans,  Louisiana,  and  for  the  purpose  of  securing  the 
payment  of  these  notes  at  maturity  executed  and  delivered  tcv 
Bichardson  a  security  deed  under  the  provisions  of  section  1969 
of  the  code  of  1882,  conveying  a  certain  described  tract  of  land. 
On  November  19, 1890,  W.  I.  Steiner  executed  to  Wilkins,  Neely 
ft  Jones  a  mortgage  deed  covering  the  property  described  in  the 
deed  to  Bichardson,  to  secure  an  alleged  indebtedness  of  $5,u00,. 
a  clause  in  the  mortgage  reciting  that  it  is  made  to  secure  any 
general  or  special  balance  due  or  that  may  at  any  time  become^ 
due,  as  cumulative  or  additional  security,  and  does  not  affect 
any  other  security  already  given.    On  February  11,  1891,  W.  L 
Steiner  executed  and  delivered  to  Wilkins,  Neely  ft  Jones  a> 
mortgage  for  the  sum  of  $6,000,  covering  the  same  debt  and- 
proper^  as  the  foregoing  instrument;  this  mortgage  also  re- 
citing that  it  was  given  to  secure  any  general  or  special  balance- 
due  or  that  might  become  due  to  the  mortgagees.    As  a  matter 
of  fact,  this  mortgage  represented  the  same  debt,  and  was  taken* 
in  lieu  of  and  in  extinguishment  of  the  instrument  dated  No- 
vember 19, 1890.    The  paper  dated  February  11, 1891,  appears 
of  record  to  have  been  marked  canceled  and  satisfied  on  No- 
vember 10,  1891.    On  November  6,  1891,  W.  I.  Steiner  exe- 
cuted and  delivered  to  Wilkins,  Neely  ft  Jones  a  mortgage  for 
the  sum  of  $6,000,  covering  a  large  amount  of  personal  prop- 
erty; this  mortgage  **  also  reciting  that  it  was  given  to  secure- 
any  general  or  special  balance  due  or  which  might  become  due- 
This  mortgage  was  by  Wilkins,  Neely  ft  Jones  marked  canceled 
and  satisfied  on  June  18,  1892.    On  June  17,  1892,  a  similar 
mortgage  was  given  this  firm,  to  secure  $6,580.41,  which  sum. 
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induded  all  the  indebtedness  of  W.  L  Steiner,  the  maif^ 
containing  a  similar  recital  to  the  foregoing.    It  was  canoded 
«f  record  February  10, 1893.    Subsequently,  the  notes  giTen  )q 
W.  L  Steiner  to  A.  L.  Bichardaon  having  become  due,  die  ap- 
plied to  LawBon  ft  Scales,  loan  brokers^  and  engaged  said  fim 
to  negotiate  a  new  loan  in  order  that  she  might  pay  up  and  dia- 
<sharge  her  indebtedness  to  Bichardson,  who  was  urging  a  set* 
tlement  of  the  same.    Upon  being  informed  tiiat  no  new  loan 
oould  be  secured  if  there  were  any  existing  or  uncanceled  liens 
against  the  property  offered  as  security,  W.  L  Steiner,  knowing 
that  subsequently  to  the  deed  to  Bichardson  such  liena  had  been 
given  Wilkins,  Neely  ft  Jones,  immediately  applied  to  them  to 
assist  her  in  perfecting  the  necessary  arrangement  to  secure  the 
new  loan.    To  this  they  readily  consented,  and,  being  anxions 
that  Mrs.  Steiner  shoxQd  make  arrangements  with  Bichardfion 
ao  that  she  could  continue  her  farming  operations,  out  of  whidi 
they  hoped  to  realize  their  debt,  accompanied  W.  I.  Steiner's 
husband,  who  was  acting  for  her,  to  the  ofSce  of  Lawson  ft 
Scales,  and  in  the  presence  of  the  members  of  this  firm  stated 
that  they  thought  all  their  liens  on  the  property  had  been  can- 
<celed,  but  if  they  were  not,  they  would  promise  and  agree  to 
•cancel  and  extinguish  all  their  liens  on  the  property  in  question, 
if  Lawson  ft  Scales  would  negotiate  the  loan  for  Mrs.  Sterner. 
Upon  the  faith  of  this  agreement,  and  upon  the  assurance  of 
WiUdns,  Neely  ft  Jones  that  they  held  no  liens  or  other  papers 
■against  the  property,  application  was  made  for  a  loan  of  $6,000, 
the  same  being  su£5cient  to  pay  the  debt  due  Bichardson,  wludi 
4miount  was  advanced  by  petitioner  to  W.  L  Steiner  and  by  her 
paid  to  Bichardson  in  extinguishment  of  his  debt,  and  his  deed 
was  then  and  there  marked  canceled  and  satisfied  upon  the  reo- 
-ord,  the  debt  due  petitioner  being  secured  by  a  security  deed 
under  section  1969  et  seq.  of  the  code  of  1882,  which  deed  was 
•dated   October  30,  1893,  and  recorded   November   30,    1893. 
After  the  consummation  of  the  loan  and  the  execution  of  tba 
-deed,  Wilkins,  Neely  ft  Jones,  having  full  knowledge  of  the 
-deed,  in  pursuance  of  their  previous  intention  and  understand- 
ing, in  order  to  secure  an  ^^  alleged  indebtedness  to  them, 
caused  W.  L  Steiner  to  execute  and  deliver  to  them,  on  May  1, 
1894,  a  mortgage  to  secure  the  payment  of  $9,806.90,  covering 
the  same  property  as  that  described  in  the  deed  to  petitions. 

The  petition  further  allied  that  at  the  December  term,  1896^ 
•of  Burke  superior  courts  upon  a  suit  on  the  notes  secured  by 
•deed  a  judgment  waa  rendered  in  favor  of  petitioner  against  B. 
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C.  Neely^  adminirtrator  of  W.  I.  Steiner,  deceased;  upon  wliidi 
judgment  execution  was  laaned^  and,  after  a  reconveyance  by 
petitioner,  tbe  same  was  leyied  npon  tlie  property  conveyed  to 
petitioner,  against  which  he  obtained  a  special  judgment;  to 
which  levy  a  claim  was  interposed  by  WiUdns,  Neely  &  Jones;, 
and  the  same  is  now  pending.    Petitioner,  upon  investigating 
the  basis  of  said  daim,  finds  to  his  surprise  that  the  record  dis- 
closes no  actual  cancellation  of  the  paper  dated  November  19, 
1890,  from  W.  L  Steiner  to  Wilkins,  Neely  ft  Jones,  but  which 
he  asserts  has  in  equity  and  good  conscience  been  canceled  so 
far  as  his  rights  and  the  priority  of  his  existing  judgment  is 
concerned.    W.  I.  Steiner  having  died,  WiUdns,  Neely  ft  Jones, 
claiming  to  be  large  creditors,  applied  for  letters  of  administra« 
tion  on  her  estate,  through  one  of  the  members  of  their  firm,  B. 
C.  Neely,  who  was  duly  appointed  and  qualified  on  November  5, 
1894.    On  June  3,  1895,  R  C.  Neely,  as  administrator  afore- 
said, obtained  from  the  court  of  ordinary  leave  to  sell  the  equity 
of  redemption  in  the  land  now  levied  upon,  subject  to  an  alleged 
indebtedness  to  the  firm  of  which  he  was  a  member  of  $5,000 
and  the  debt  due  petitioner  of  $6,000.    On  July  2,  1895,  the 
equity  of  redemption  was  exposed  to  sale  and  knocked  off  to 
Charles  A.  Scudder,  a  son  in  law  of  WiUdns  and  brother  in  law 
of  both  Neely  and  Jones,  at  and  for  the  nominal  and  inade- 
quate consideration  of  $5.    While  the  property  was  bid  off 
in  the  name  of  Scudder,  petitioner  charges  that  it  was  in  pur- 
suance of  an  arrangement  made  by  him  and  Wilkins,  Neely  ft 
Jones,  in  order  that  they  might  obtain  possession  of  the  prem« 
ises  and  reap  the  benefits  of  the  rents,  issues,  and  profits  of  said 
{dace,  without  accounting  for  the  income,  Ihus  enabling  them, 
should  their  mortgage  deed  be  sustained,  to  compel  petitioner 
to  pay  the  amount  of  the  alleged  indebtedness  ot  W.  I.  Steiner 
to  them  as  it  stood  at  tiie  date  of  sale  of  the  equity  of  redemp- 
tion, without  giving  credit  for  the  actual  amounts  received  by 
them,  which  in  law  and  equity  ^  should  be  credited  on  their 
claim  if  it  had  priority  of  law.    Scudder  was  a  nominal  party 
to  the  transaction,  WiUdns,  Neely  ft  Jones  being  the  real  pur- 
chasers at  tiie  sale,  and  they  have  since  exercised  aU  rights  of 
ownership.    Petitioner  aUeges  that  at  the  time  of  the  pretended 
sale  of  the  equity  of  redemption  there  was  no  salable  title  in 
the  estate  of  W.  L  Steiner,  and  that  the  purchaser  could  acquire 
no  title  or  interest  in  the  property  or  its  income  that  would  mil- 
itate against  the  rights  of  the  petitioner  in  the  enforcement  and 
collection  of  his  debt.    The  administrator  has  made  no  returns 
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for  ihe  yetn  1896  and  1897,  and  has  made  no  aooonnting  as  t» 
irhat  he  has  done  with  the  proceeds  of  the  sale  of  the  perisfaaUe 
property  or  of  the  annual  income  of  said  property  since  his  ad- 
ministration down  to  the  present  time;  and  even  if  Oie  deed 
nnder  which  Wilkins,  Neely  ft  Jones  claim  is  prior  in  law  to 
tiie  claim  of  petitioner,  he  alleges  that,  npon  a  proper  account- 
ing between  the  administrator  and  the  claimants,  all  the  indebt- 
edness of  W.  I.  Steiner  to  Wilkins,  Neely  &  Jones  would  haye 
been  fully  paid  off  and  discharged.  By  accepting  the  adminisp- 
tration  on  the  estate  of  the  deceased  the  administrator  took  pos* 
session  of  the  tract  of  land  leyied  on,  and  also  of  all  other  prop- 
erty belonging  to  the  deceased,  and  held  the  same  in  tmst  for 
the  benefit  of  creditors  and  heirs;  and  having  accepted  this 
trust,  he  and  the  firm  of  which  he  is  a  member  are  in  law  and 
equity  estopped  from  setting  up  any  title  in  himself  or  them 
adverse  or  antagonistic  to  the  title  of  his  intestate. 

The  prayers  of  the  petition  were:  1.  That  the  pending  daim 
be  enjoined  and  stayed  until  the  matters  set  up  herein  are  adju* 
dicated  and  determined;  2.  That  the  lien  of  his  judgment  under 
his  said  notes  and  deed  aforesaid  be  decreed  to  be  superior  in 
rank  and  dignity  to  all  the  liens  or  titles  set  up  by  claimants,  and 
that  the  property  levied  on  be  declared  subject  to  his  fieri  facias; 
8.  That  Wilkins,  Neely  ft  Jones  be  required  to  specifically  per- 
form their  agreement  as  to  cancellation  of  their  liens,  and  that 
the  mortgage  dated  November  19,  1890,  be  delivered  up  and 
canceled;  4.  That  the  pretended  sale  of  the  equity  of  redemp- 
tion in  the  property  levied  <m  be  declared  null  and  void;  5. 
That  claimants  be  decreed  to  be  estopped  from  setting  up  any 
title  adverse  to  the  title  of  W.  L  Steiner,  deceased;  6.  That 
B.  C.  Neely,  as  administrator,  be  required  to  account  fully  and 
specifically  for  all  assets  tiiat  have  come  into  his  hands,  and  par- 
ticularly of  the  sale  of  personal  property,  and  ^  the  reni^ 
issues,  and  profits  of  the  property  from  the  date  of  his  admin- 
istration down  to  the  present  time;  that  B.  C.  Neely,  as  admin- 
istrator, and  Wilkins,  Neely  ft  Jones  be  required  to  account  and 
show  the  true  indebtedness  of  W.  I.  Steiner  to  Wilkins,  Neely 
ft  Jones,  and  what  payments  or  credits,  if  any,  have  been  made 
by  the  administrator  on  the  debt,  and  what  amounts  have  been 
received  by  Wilkins,  Neely  ft  Jones,  collectively  or  individually, 
from  the  rents,  issues,  and  profits  of  the  property,  both  before 
and  after  the  pretended  sale  of  the  equity  of  redemption;  ?• 
That  the  court  decree  that  the  cancellation  of  the  mortgage 
'ated  February  11,  1891,  be  a  cancellation  and  satisfaction  of 
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the  prior  one,  dated  November  19,  1890;  8.  For  general  relief 
and  process.    When  the  claim  case  was  called  for  trial,  plaintiff 
in  execution  moved  to  amend  the  pleadings  so  as  to  enlarge  the 
issnes,  and  set  up  the  following  matters  as  ancillary  to  his  right 
to  condemn  the  land  in  controversy:  The  estate  of  W.  I.  Steiner 
is  insolvent,  and  plaintiff  and  claimants  are  her  only  creditors. 
The  fieri  facias  levied  is  proceeding  to  enforce  a  judgment 
founded  on  a  debt  secured  by  deed  to  the  land  levied  on,  which 
deed  was  made  by  W.  I.  Steiner  in  1893.    At  the  time  this  deed 
was  made  W.  I.  Steiner  was  indebted  to  A.  L.  Bichardson  in 
the  sum  of  $5,598,  and  Bichardson  held  title  to  the  land  levied 
on  aa  security  for  the  sum  due  him  by  Mrs.  Steiner.   .Of  the 
sum  of  $6,000  loaned  by  petitioner  to  Mrs.  Steiner  in  1893, 
$5,598  waa  paid  by  petitioner  to  Bichardson  on  the  notes  he 
held  against  Mrs.  Steiner.    This  payment  was  made  at  the  re- 
quest of  Mrs.  Steiner,  and  her  purpose  in  procuring  the  loan 
was  to  'pBj  the  notes  held  by  Bichardson.    On  accoimt  of  the 
facts  aforesaid,  the  plaintiff  in  fieri  facias  is  subrogated  to  all 
rights  and  priorities  that  Bichardson  had  at  that  time,  and  is 
in  equity  and  right  the  legal  assignee  of  the  security  held  by 
Bichardson  for  the  amount  paid  to  Bichardson  and  the  interest 
thereon.    Claimants  knew  of  the  application  of  Mrs.  Steiner 
for  a  loan  and  the  purpose  for  which  it  was  to  be  used,  and  urged 
her  to  procure  the  loan,  aa  it  would  be  of  advantage  to  the  claim- 
ants aa  junior  creditors  of  Mrs.  Steiner.    Plaintiff  alleges  that 
Wilkina,  Neely  &  Jones  did  not  furnish  any  credit  to  Mrs. 
Steiner  by  reason  of  the  fact  that  the  Bichardson  deed  was  can- 
celed of  record.    Their  status  as  creditors  was  not  changed  by 
reason  of  the  cancellation.    The  debt  for  which  they  claim  to 
hold  the  deed  as  security  was  contracted  prior  to  the  cancella- 
tion of  the  Bichardson  deed,  for  which  reason  they  ^  have  in 
law  and  equity  no  right  to  the  land  as  against  petitioner's  judg- 
ment.   Plaintiff  prays,  therefore,  that  the  land  be  declared  sub- 
ject to  his  fieri  facias  for  the  amount  he  paid  to  Bichardson, 
in  the  event  it  is  not  declared  subject  to  the  fieri  facias 
aa    it    now    stands,  which    plaintiff    claims    as    his    legal 
right.     Claimants  objected  to  the  allowance  of  this  amend- 
ment, and  moved  the  court  to  require  the  plaintiff  to  elect 
whether  he  would  proceed  under  the  levy,  or  would  have  the 
case  tried  under  the  equitable  petition.    The  court  refused  this 
motion   and  allowed  the  amendment;  and  to  this  ruling  the 
elaimanta  filed  exceptions  pendente  lite,  contending  that  the 
plaintiff  was  not  entitled,  under  the  facts  alleged  in  the  amend* 
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ment,  to  the  relief  prayed  for,  tluit  the  amendment  constituted 
a  new  cause  of  action,  and  that  plaintiff  was  not  cntitied,  nnder 
the  facts  alleged,  to  be  subrogated  to  the  rights  of  Bichardson. 

The  claim  case  and  the  equitable  proceeding  haying  been,  hj 
direction  of  the  court,  coHwMated  and  ordered  to  be  tried  to- 
geflier,  WiUrins,  Neely  ft  Jones  insisted  on  a  demurrer  pieri- 
ously  filed  to  the  equitable  petition,  which  contained  the  fol- 
lowing grounds:  1.  There  is  no  equity  in  the  petition;  2.  The 
petition  sets  forth  no  cause  of  action;  3.  There  is  a  misjoinder 
of  parties  defendant;  4.  There  is  a  misjoinder  of  causes  of  ac- 
tion; 5.  The  petition  is  not  Terified,  notwithstanding  it  prajs 
for  injunction;  6.  The  petition  is  not  sanctioned,  although  it 
prays  for  injunction.    The  court  sustained  the  demurrer  as  to 
the  third  and  fourth  grounds,  and  struck  all  the  allegations  ss 
to  the  sale  of  the  equity  of  redemption  to  Charles  A.  Scudder. 
To  the  failure  of  the  court  to  sustain^  the  other  grounds  of  the 
demurrer  the  defendants  assign  error  in  their  pendente  lite  ex- 
ceptions above  referred  to.    Subject  to  their  demurrer,  WiUdns, 
Neely  ft  Jones  filed  an  answer  which,  in  substance,  alleged    W. 
I.  Steiner  transferred  to  them  the  bond  for  tities  given  her  by 
Bichardson,  and  under  this  bond  and  the  instrument  executed 
November  19,  1890,  they  hold  the  tities  to  the  land  levied  on, 
and  they  deny  that  this  instrument  has  ever  been  canceled  or 
extinguished.    They  deny  all  of  the  allegations  of  the  petition 
with  reference  to  an  agreement  on  their  part  to  cancel  their 
liens  if  plaintiff  would  advance  the  money  to  pay  the  Bichard- 
son debt,  and  deny  that  they  stated  that  they  thought  all  their 
liens  had  been  canceled.    They  had  no  knowledge  of  the  nego- 
tiations for  the  loan,  or  of  the  conveyance  by  Mrs.  Steiner  to 
plaintiff  until  ^  after  the  death  of  Mrs.  Steiner.    They  deny 
that  the  equity  of  redemption  was  sold  for  an  inadequate  consid- 
eration, and  aver  that  it  was  utterly  valueless.    They  aver  that 
the  sale  was  at  public  outcry,  and  was  fairly  conducted.    It  is 
alleged  that  in  the  suit  on  the  notes  instituted  by  plaintiff 
against  R  C.  Neely  as  administrator  of  W.  I.  Steiner,  Neely 
submitted  his  accoimts,  including  the  amount  received  by  him 
from  the  sale  of  the  equity  of  redemption,  in  his  plea  of  plene 
administravit   prseter;  that  this  plea  was  found  in  favor    of 
Neely;  and  for  this  reason  the  matters  set  up  in  the  petition 
in  relation  to  the  purchase  of  the  equity  of  redemption  and  the 
conduct  and  management  of  the  sale  are  res  adjudicata,  and  pe- 
titioner is  estopped  from  attacking  the  same.    And  defendants 
claim  that  their  rights  under  the  instrument  dated  November 
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19^  1890,  and  under  the  transferred  bond  for  titles,  are  superior 
to  the  rights  of  the  plaintiff  under  his  deed  and  the  judgment 
rendered  on  the  notes  secured  by  the  deed«  They  pray  for  a  de- 
cree establishing  these  rights.  By  an  amendment  to  their  an* 
swer,  these  defendants  set  up  that  they  advanced  various  sums 
to  Mrs.  Steiner  to  be  applied  upon  the  debt  due  Richardson, 
both  before  and  after  the  date  of  their  security  executed  on 
Xovember  19^  1890,  and  they  pray  that  they  may  be  subrogated 
to  the  rights  of  Bichardson  to  the  extent  of  tiie  sums  so  ad- 
yanoed.  Charles  A.  Scudder  answered  the  petition,  denying 
generally  all  the  material  allegations  of  the  same.  In  addition 
to  these  answers,  there  appears  in  the  record  an  answer  of  B. 
C.  Nedy,  as  administrator,  to  the  original  suit  on  the  notes  held 
by  the  plaintiff,  in  which  answer  Nedy  sets  up  that  he  had  fully 
administered  all  of  the  assets  of  the  estate  of  Mrs.  W.  I.  Stein- 
er which  came  into  his  hands,  except  certain  property  of  small 
value;  and  he  attaches  to  his  answer  a  copy  of  his  account  with 
the  estate,  showing  receipts  and  expenditures. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  against  the 
land  for  $5,598.00,  with  interest  at  seven  per  cent  from  October 
30,  189S.  The  defendants  filed  a  motion  for  a  new  trial,  and, 
pending  the  hearing  of  this  motion,  the  plaintiff  sued  out  a  bill 
of  exceptions  to  this  court,  complaining  that  the  trial  court 
erred  in  sustaining  certain  grounds  of  the  defendants'  demurrer 
to  the  petition,  and  in  striking  a  portion  of  the  petition. 
These  exceptions  came  before  this  court  at  the  October  term, 
1899  (Gibson  v.  Wilkins,  110  Ga.  93,  85  S.  E.  316),  and  the 
points  raised  were  not  decided,  but  leave  was  granted  to  with- 
draw the  bill  of  exceptions  ^  and  file  it  in  the  court  below  as 
exceptions  pendente  lite,  with  the  right  in  the  plaintiff  to  avail 
himself  of  his  exceptions  after  the  motion  for  a  new  trial  was 
heard  and  determined.  Three  questions  were  submitted  to  the 
jury  by  the  court:  1.  Whether  the  security  deed  held  by  Wil- 
irfna^  Nedy  ft  Jones  had  been  canceled  and  satisfied  of  record 
by  a  novation  in  taking  mortgages  on  the  same  property;  2. 
If  the  mortgages  to  Wilkins,  Nedy  ft  Jones,  subsequent  to  the 
deed  relied  on  by  them,  did  not  constitute  a  novation,  whether 
they  had  agreed  that,  if  the  money  was  advanced  by  Gibson  for 
the  purpose  of  paying  off  the  Bichardson  debt,  they  would  waive 
their  daim  as  against  Gibson's  debt;  3.  Whether  Gibson  was  sub- 
rogated to  the  rights  of  Bichardson,  on  the  theory  that  he  had 
paid  the  money  with  the  understanding  that  he  was  to  have  a 
first  lien  on  the  property.    The  jury  found  in  favor  of  the  de- 


tl4  AnxBiOAH  Staxb  Bbpobts,  Vol  84.      [Qeoi]p% 

fendanta  on  liie  qnestion  of  noration,  and  that  fhey  Iiad  not 
agreed  to  waiye  their  rights  as  against  Gibson,  bnt  fonnd  in 
favor  of  Gibson  on  his  claim  of  subrogation.  The  defendants^ 
motion  for  a  new  trial  assigns  error  npon  the  admission  of  cer- 
tain eyidence  npon  yarions  specified  portions  of  the  charge,  and 
npon  the  failure  of  the  court  to  gire  in  charge  Tarious  recjnests. 
The  motion  was  overruled,  and  they  excepted,  assigning  aa  er- 
ror tiie  overruling  of  the  motion  and  the  rulings  complained  of 
in  their  exceptions  pendente  lite.  The  plaintiff  in  a  cross-bill 
of  exceptions  has  brought  to  this  court  the  assignments  of  error 
in  the  main  bill  brought  to  the  October  term,  1899,  wherein  he 
complains  of  the  action  of  the  court  in  sustaining  certain 
grcrands  of  the  defendants'  demurrer  to  the  equitable  petition, 
and  the  striking  of  certain  portions  thereof,  and  of  the  refusal 
to  allow  the  amendment  offered  in  the  claim  case  in  its  entirety. 
The  cross-bill  brings  under  review  the  ruling  of  the  court,  in 
sustaining  those  grounds  of  the  demurrer,  that  there  was  a  mis- 
joinder of  parties  defendant  and  of  causes  of  action.  The  ef« 
feet  of  the  action  of  the  court  was  to  eliminate  from  the  case 
all  claims  and  charges  in  relation  to  the  sale  of  the  equity  of 
redemption,  and  also  all  claims  and  demands  for  an  accounting 
by  the  defendants  for  the  rents,  issues,  and  profits  received  from 
the  land  after  the  alleged  pretended  sale  of  the  equity  of  re- 
demption. The  record  is  voluminous,  and  the  facts  of  the  case 
complicated.  We  shall,  however,  endeavor  to  deal  with  all  of  the 
material  questions  arising  in  the  case.  As  the  jury  found  in 
favor  of  the  defendants  on  the  issues  ^*  as  to  novation  and  es- 
toppel, it  will  be  unnecessary  to  advert  to  those  branches  of  the 
case.  On  these  the  evidence  «was  directly  conflicting,  and  we 
shall  assume,  for  the  purposes  of  this  opinion,  that  the  jury 
have  arrived  at  the  truth  of  the  case  with  respect  to  them. 

1.  The  doctrine  of  subrogation  has  for  a  long  time  been  ap- 
plied by  courts  of  equity.  It  was  borrowed  from  the  civil  law, 
and  was  of  two  kinds :  The  legal  subrogation,  which  took  place 
as  a  matter  of  equity  without  any  agreement  to  that  effect  made 
with  the  person  paying  the  debt;  and  the  ''conventional  subro- 
gation,'^ which  was  applied  where  an  agreement  was  made  with 
the  person  paying  the  debt  that  he  would  be  subrogated  to  the 
rights  and  remedies  of  the  original  creditor:  See  Howe's  Stud- 
ies in  Civil  Law,  155.  Courts  of  equity  in  this  country  have 
applied  the  doctrine  in  favor  of  sureties  who  pay  off  the  debts 
of  their  principals  (24  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  194; 
Sheldon  on  Subrogation,  2d  ed.,  sec  8^;  Harris  on  Subrogation, 
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see.  162) ;  as  well  as  in  fayor  of  any  peraon  liaying  an  interest 
in  property  npon  which  there  is  a  lien,  and  who,  to  protect  that 
interest,  pays  off  snch  lien :  24  Am.  ft  Eng.  Ency.  of  Law,  Ist 
ed.,  248;  Sheldon  on  Subrogation,  2d  ed.,  sec  3 ;  Harris  on  Sub- 
rogation, sec.  795.  The  extent  to  which  the  doctrine  of  subro* 
gation  has  been  expressly  recognized  by  the  law-making  power 
in  this  state  may  be  seen  by  reference  to  the  following  sections 
of  the  Civil  C!ode:  2986,  2995,  2996,  5433,  5471.  The  doctrine 
iias  also,  from  the  very  first,  been  applied  in  favor  of  a  person 
who,  though  haying  no  interest  in  the  property  necessary  to  be 
protected,  yet  pays  off  the  lien  upon  an  agreement  that  he  is  to 
be  subrogated  to  the  rights  of  the  lienholder:  24  Am.  ft  Eng. 
Ency.  of  Law,  1st  ed.,  290,  and  cases  cited;  Sheldon  on  Subro- 
gation,  2d  ed.,  sec.  248.  According  to  these  authorities,  this 
agreement  may  be  made  with  the  person  paying  the  debt  by 
either  the  creditor  or  the  debtor:  See,  also,  in  this  connection, 
Allen  Y.  Gaylor,  120  Ala.  251,  74  Am.  Si  Bep.  31,  24  South. 
612.  The  doctrine  has  been  recently  applied  by  this  court  in 
snch  a  case:  Merchants'  BanJc  v.  Tillman,  106  Oa.  55,  31  S. 
IS.  794.  It  is,  however,  never  applied  for  the  benefit  of  a  mere 
Tolnnteer.  ^The  doctrine  of  subrogation  is  not  applied  for  the 
mere  stranger  or  volunteer,  who  has  paid  the  debt  of  another, 
without  any  assignment  or  agreement  for  subrogation,  being  un« 
der  no  legal  obligation  to  make  the  payment,  and  not  being  com- 
pelled to  do  so  for  the  preservation  of  any  rights  or  property  of 
bis  own'':  Sheldon  on  Subrogation,  sec.  240. 

"^  In  a  case  where  a  stranger  pays  off  the  debt  of  another 
which  is  secured  by  deed  or  mortgage,  the  parties  have  a  right 
to  agree  that  the  payor  will  have  the  same  priority  as  the  holder 
of  the  security,  and  be  substituted  for  him.  A  court  of  equity 
will  enforce  tiiis  agreement  as  made,  and  give  the  second  cred« 
iter  just  such  security  as  he  contracts  for.  If  he  is  content  to 
take  an  inferior  lien  and  rely  on  that  to  enforce  payment  of  his 
debt,  the  court  will  not,  in  the  absence  of  an  agreement  for  sub- 
rogation, come  to  his  relief  and  subrogate  him  to  the  rights  of 
the  holder  of  the  original  security.  Consequently,  if  the  second 
creditor  pays  the  debt  without  taking  an  assignment  of  the  se- 
curity, and  without  any  agreement,  either  actual  or  implied,  that 
the  security  is  to  be  kept  alive  for  his  benefit,  and  takes  a  new 
tecurity,  it  will  be  subject  to  any  valid  intervening  liens  which 
may  have  been  created  by  the  debtor  on  the  property,  notwith- 
atanding  the  former  might  have  been  paid  the  debt  by  request 
of  the  debtor  and  without  any  knowledge  of  the  existence  of  the 
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intemening  liens.  If  in  gnch  a  case  the  lender  desiieB  to  bt 
•abrogated  to  the  rights  of  the  original  creditor^  he  must  make 
a  distinct  agreement  to  that  effect  The  law  wUl  not  imply  an 
agreement  from  the  bare  fact  that  the  money  was  paid  by  re- 
quest of  the  debtor.  When  the  first  security  is  paid  <^,  its  lien 
is  discharged,  and  the  equitable  doctrine  of  subrogation  can- 
not be  invoked  to  reyiye  it  in  favor  of  a  person  who  had  no  in* 
terest  in  paying  the  debt,  and  who  did  so  without  any  agreement 
that  he  would  be  substituted  for  the  original  creditor.  By  oper- 
ation of  law,  as  soon  as  this  lien  is  discharged,  the  lien  next 
in  dignity  takes  its  place,  and  for  equity  to  give  another  creditor 
priority  over  such  a  lienholder,  when  perhaps  the  debtor's  pur- 
pose in  discharging  the  first  lien  was  to  give  him  the  preference, 
would  be  manifestly  unjust.  In  any  case  the  burden  is  on  the 
person  paying  off  the  lien  to  show  an  agreement,  or  a  state  of 
facts  from  which  an  agreement  would  be  implied,  to  substitute 
him  for  the  original  creditor.  And  to  properly  carry  this  burden 
he  must  show  an  agreement  clear  ai^  unequivocal,  or  a  state 
of  facts  from  which  such  a  one  will  be  implied.  Such  we  un- 
derstand to  be  the  rules  recognized  and  applied  by  at  least  a 
majority  of  the  courts  of  this  country.  In  Sheldon  on  Subrogai- 
tion,  section  248,  we  find  the  following:  ^t  has  been  said  that 
whenever  a  payment  is  made  by  a  stranger  to  a  creditor  in  the 
expectation  of  being  substituted  to  the  place  of  the  creditor,  he 
IS  entiUed  to  such  substitution.  ^^  But  the  doctrine  generally 
adopted,  and  that  of  these  very  cases  when  limited  to  the  point 
actually  decided,  is  that  a  conventional  subrogation  can  result 
only  from  a  direct  agreement,  express  or  implied,  made  with 
either  the  creditor  or  the  debtor,  and  that  it  is  not  sufiScient  that 
a  person  paying  the  debt  of  another  should  have  merely  the  xm- 
derstanding  on  his  part  that  he  is  to  be  subrogated  to  the  rights 
of  the  creditor,  though  if  the  agreement  has  been  made  a  formal 
assignment  will  not  be  necessary.''  The  law  is  thus  stated  in 
24  American  and  English  Encyclopedia  of  Law,  first  edition, 
290,  291 :  ''In  order  that  one  having  no  interest  to  protect,  who 
pays  the  debt  of  another  or  advances  money  for  the  purpose, 
may  be  entitied  to  succeed  to  the  righte  and  remedies  of  the 
creditor  in  respect  of  the  debt  so  paid,  there  must  be  a  con- 
vention or  agreement  to  that  effect"  "Conventional  subroga- 
tion, as  ite  name  importe,  results  from  the  agreement  of  the  par- 
ties, and  can  teke  effect  only  by  agreement":  Bouvier's  Law 
Dictionary,  tit.  "Subrogation."  "Under  the  civil  law  it  was 
eaid  that  the  right  would  not  pass  to  a  stranger;  that  it  was 
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•  penoDal  priyflege.  In  order  to  pass  the  right  to  Mm,  it  would 
be  necesaaiy  to  do  so  by  stipulation  for  such  agreement^:  Harris 
<m  Subrogation,  see.  792.  Indeed,  this  rule  of  the  civil  law  re- 
quired an  absolute  and  eiqpress  agreement  for  subrogation ;  and 
in  Louisiana  it  is  applied  with  so  much  strictness  that  the  lend* 
er  will  not  be  entitled  thereto  unless  he  made  an  express  agree* 
ment  to  that  effect  with  the  creditor,  notwithstanding  the  debtor 
may  haye  agreed  to  substitute  the  lender  for  the  creditor:  See 
Sheldon  on  Subrogation,  sec  250. 

But  it  must  not  be  understood  that  an  agreement  for  subro* 
gation  will  never  be  implied.    In  fact,  there  are  loose  expres* 
eions  in  some  of  the  cases  to  the  effect  that  if  the  advance  ia 
made  at  the  request  of  one  who  has  an  interest  in  the  lien  to 
be  discharged,  an  agreement  for  subrogation  will  be  implied: 
See  24  Am.  ft  Eng.  Ency.  of  Law,  295,  296.    But  in  many  of 
the  cases  where  these  expressions  occur  the  facts  showed  an  actu* 
al  agreement,  and  those  few  which  can  be  properly  treated  as  de- 
ciding the  question  are  out  of  harmony  with  the  weight  of  au- 
thority.   As  an  instance  of  the  former  class^  see  Sutton  v.  Sut- 
ton, 26  S.  C.  33, 1  S.  E.  19;  Home  Sav.  Bank  ▼.  Bierstadt,  16& 
HL  618,  61  Am.  St.  Bep.  146,  48  N.  E.  161.    In  New  Jersey 
etc  By.  Co.  v.  Wortendyke,  27  N.  J.  Eq.  668,  certain-  persons^ 
who  had  advanced  money  to  pay  off  a  debt  contracted  by  the 
railroad  company  for  rolling  stock  and  locomotives,  claimed  to 
be  subrogated  to  the  rights  of  the  ^  vendors,  to  tiie  extent  of 
the  advancements  made.    In  dealing  with  this  contention,  Mr. 
Juatioe  Oreen  said:  '^The  case  as  here  presented  does  not  entitle- 
the  })etitioner8  to  a  decree  for  subrogation.    They  do  not,  in 
their  petition,  claim  to  stand  as  guarantors  on  the  contracl^  or 
that  ^ey  were  in  any  way  held   bound  for  its   performance.. 
They  only  allege  that  they  made  the  advances  with  the  under- 
standing that  they  should  be  subrogated  to  the  right  of  the 
owners  of  the  rolling  stock,  to  the  extent  of  such  advancements. 
I  have  been  unable  to  find,  either  in  the  petition  or  evidence,, 
anything  to  show  an  agreement  with  the  original  debtor  or  cred- 
itor, that  these  parties  should  be  entitled  to  subrogation  or  to* 
stand  in  the  place  of  the  vendors  of  the  stock.    It  is  not  suffi- 
cient that  a  person  paying  the  debt  of  another  should  do  so 
merely  with  the  understanding  on  his  part  that  he  should  be 
subrogated  to  the  rights  of  the  creditor.    Conventional  subro- 
gation can  only  result  from  an  express  agreement  either  with 
the  debtor  or  creditor'^:  Citing  Dixon  on  Subrogation,  1,  10,. 
167;  Bouvier's  Law  Dictionary,  tit  "Subrogation*^;  Sandford 
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T.  McLean,  8  Paige,  116,  23  Am.  Dec  773;  Shinn  v.  Bndd,  14 
N.  J.  Eq.  234.    In  Watson  t.  WUcox,  39  Wis.  643,  20  Am. 
Bep.  63,  it  was  held :  ^One  who,  having  no  interest  to  protect, 
▼oluntarilj  loans  money  to  a  mortgagor  for  the  purpose  of  sat- 
isfying and  canceling  the  mortgage,  taking  a  new  mortgage  for 
his  own  security,  cannot  have  the  former  mortgage  reyived  and 
himself  subrogated  to  the  rights  of  the  mortgage  therein.**    In 
Home  SaT.  Bank  ▼.  Bierstadt,  168  HI.  618,  61  Am.  St  Bep. 
146, 48  N.  E.  161,  notwithstanding  it  was  ruled,  as  stated  above, 
that  one  who  advanced  money  at  the  request  of  the  debtor  was 
not  to  be  regarded  as  a  volunteer,  it  appeared  that  there  waa  an 
express  agreement  that  the  lender  was  to  have  a  first  lien  on 
the  property;  and  it  was  said  in  the  opinion  that    '^t  ia  the 
agreement  that  the  security  shall  be  kept  alive  for  the  benefit 
of  the  person  making  the  payment  which  gives  the  right  of  anb- 
rogation,  because  it  takes  away  the  character  of  a  mere  volun- 
teer.   Here  the  agreement  between  the  debtor  and  the  appellee^ 
who  advanced  the  money,  was  to  the  effect  that  appellee  was  to 
advance  sufficient  money  to  discharge  the  seven  Goudy  deeds  of 
trust,  and  should  receive  from  the  debtor,  by  way  of  secnri^ 
for  the  money  so  advanced,  a  first  mortgage  upon  tlie  sevm  lota. 
In  equity,  that  was  an  agreement  that  the  Ooudy  deeds  of  trust 
should  become  security  for  her  loan.    That  was  the  substance 
of  the  transaction,  and  equity  will  effectuate  the  real  intention 
of  the  parties,  where  no  injury  is  done  to  an  innocent  party,  ^ 
by  applying  the  principle  of  conventional  subrogation.''     Prob- 
ably, therefore,  the  language  in  another  portion  of  the  opinion 
with  reference  to  money  advanced  by  request  is  to  be  treated 
as  qualified  by  the  first  part  of  the  foregoing  quotation.     It  was 
further  ruled  in  that  case,  that  even  where  the  security  paid  off 
was  canceled,  equity  would  keep  it  alive  for  the  benefit  of  the 
person  paying  the  debt,  provided  he  was  not  guilty  of  gross  neg- 
ligence, and  where  justice  requires  it.    The  supreme  court  of 
Texas  has  held  that  while  an  agreement  for  subrogation,  was 
necessary,  it  was  sufficiently  shown  by  a  recital  in  a  deed  to  the 
lender  that  he  retained  a  first  lien  on  the  property :  Mustain  t. 
Stokes,  90  Tex.  358,  38  S.  W.  758. 

A  case  which,  perhaps,  leans  too  far  the  other  way  is  that 
of  Bohn  Sash  Co.  v.  Case,  42  Neb.  281,  60  N.  W.  667.  There 
it  appeared  that  the  lender,  by  express  request  and  solicitatioB 
of  the  debtor,  advanced  him  the  money  with  which  to  pay  off 
<iertain  mortgages  on  his  property,  upon  the  assurance  by  the 
debtor  that  the  lender  was  to  have   a  first  mortgage  thereon. 
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There  were  other  liens  outstanding  at  tiie  time^  junior  to  the 
mortgagesiy  but  the  lender  was  assured  t^at  these  liens  had  been 
provided  for.    As  a  matter  of  fact  they  had  not;  and  the  su- 
preme court  of  Nebraska  held  that  the  lender  was  not  subro- 
gated to  the  rights  of  the  mortgagees  in  the  discharged  mort- 
gages.   In  Kocher  y.  Eocher,  56  N.  J.  Eq.  545^  39  Ail.  536, 
it  was  held  that:  ''Where  a  son  loaned  his  father  money  with 
which  to  pay  assessments  which  were  a  lien  on  a  lot,  he  was 
not  entitled  to  be  subrogated  to  such  lien/'    In  the  opinion  the 
▼ice-chancellor  said:  ''The  right  of  subrogation  must  either 
arise  out  of  the  circumstance  that  the  party  paying  or  asking 
subrogation  was  interested  in  the  property,  and  entitled  to  pay 
the  encumbrance  in  order  to  protect  himself,  or  he  must  have 
made  the  payment  at  the  request  of  either  the  debtor  or  the 
lienor,  with  the  imderstanding  that  he  should  be  subrogated/' 
In  Whiteselle  v.  Loan  Agency  (Tex.  Civ.  App.),  27  S.  W.  300, 
it  was  held,  in  effect,  that  subrogation  arose  in  favor  of  a  lender 
who  advanced  money  to  pay  off  a  security  under  an  agreement 
with  the  debtor  that  he  was  to  have  a  first  lien  on  the  property 
pledged  to  secure  the  original  debt.    In  Seeley  y.  Bacon  (N. 
J.),  34  Atl.  139,  Vice-Chancellor  Beed,  in  referring  to  the  claim 
of  a  person  who  had  advanced  money  to  pay  off  certain  liens 
to  be  subrogated  to  the  rights  of  the  lienholders,  said :  "She 
ekums  that  she  should  be  subrogated  to  the  rights  of  these 
mortgagees  ^  to  the  amount  which  she  had  advanced  for  their 
payment    But  the  mere  fact  that  she  advanced  $3,500  with 
the  intention  that  it  should  be  used  in  the  payment  of  these 
mortgages,  coupled  with  the  fact  that  this  sum  was  so  used, 
will  not  entitle  her  to  subrogation.    The  right  to  subrogation 
which  springs  out  of  the  mere  fact  .of  the  payment  of  a  debt, 
and  which  is  termed  legal  subrogation,^  exists  only  in  favor  of 
a  Eoretj  for  the  pajrment  of  the  debt,  or  one  who  is  compelled 
to  pay  the  debt  to  protect  his  own  rights.    Phoebe  Mimford 
stood  in  no  such  attitude  when  she  paid  this  money.    She  must 
therefore,  rely  upon  an  agreement,  existing  at  the  time  of  the 
payment,  with  the  mortgagor  or  mortgagee^  that  she  should  be 
subrogated  to  their  liens.    This  is  styled  ^conventional  subro* 
gatiou.^    It  is  entirely  settled  that  one  who  advances  money 
to  pay  a  claim  for  the  security  of  which  there  exists  a  lien,  in 
defaidt  of  an  agreement,  cannot  be  subrogated  to  the  rights  of 
the  lienor.  .  •  •  •  Conventional   subrogation   can   only  result 
from  an  agreement  either  with   the  debtor  or  creditor.'^    In 
Heiney  v.  Lontz,  147 ^Ind.  417,  46  N.  £.  667,  it  was  ruled,  sub- 
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•tantiallyy  Oat  one  irlio  adnmces  money  for  liie  pftyment  of 
an  encmnbranoe,  upon  the  pronuee  merely  of  repayment^  witl^ 
out  any  interest  of  hia  own  to  protect^  and  without  promiae  of 
subrogation,  and  without  fraud  or  imposition  upon  him,  is  not 
entitled  to  subnotion:  See,  also.  Small  ▼.  Sti^  95  m.  39; 
Straman  '▼.  Bechtine,  58  Ohio  St  443,  51  N.  E.  44;  Wilson  t. 
Wilson  (Idaho),  57  Pac  708,  712;  Allen  t.  Caylor,  120  Alt 
251,  74  Anu  St  Bep.  81,  24  South.  512;  Henry  y.  Bonndi 
(Tex.  Civ.  App.),  46  S.  W.  120,  122.  We  have  undertakes 
to  refer  to  only  a  few  of  the  many  cases  dealing  with  this  qnes- 
tion.  Those  cited  above  are  among  the  more  recent  decisions. 
Many  of  the  earlier  cases  cited  in  the  notes  to  24  American  and 
EngUsh  Encyclopedia  of  Law,  281  et  seq.,  wiU  be  found  to  be 
in  point,  some  of  them  more  nearly  so  even  than  some  of  those 
above  cited. 

It  is  true,  as  stated  above,  that  some  of  the  courts  have  ex- 
tended the  doctrine  farther  than  those  above  referred  to.  It 
has  been  said  that  subrogation  was  a  ^'benevolent''  doctrine  and 
equity  would  apply  it  in  any  case  in  which  justice  required  it; 
and  under  sanction  of  this  elastic  expression  cases  can  be  found 
where  it  was  applied  without  the  semblance  of  an  agreement 
We  think  the  safer  and  better  role  to  be,  and  we  therefore  hold, 
that  subrogation  will  arise  only  in  those  cases  where  the  part; 
claiming  it  advanced  the  money  to  pay  a  debt  which,  in  the 
event  of  default  by  the  debtor,  he  woi:dd  ^^  be  bound  to  pay, 
or  where  he  'had  some  interest  to  protect,  or  where  he  advanced 
the  money  under  an  agreement,  express  or  implied,  made  either 
with  the  debtor  or  creditor,  that  he  would  be  subrogated  to 
the  rights  and  remedies  of  tiie  creditor:  See  Aetna  Ina.  Co.  v. 
liiddleport,  124  IT.  S.  534,  8  Sup.  Ct  Bep.  625. 

For  instances  of  a  more  liberal  application  of  the  doctrine^ 
see  the  following  cases:  Price  v.  Davis,  88  Va.  939,  14  S.  & 
704;  I^nmert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Sep. 
566,  52  N.  W.  31;  Zell's  Appeal,  111  Pa.  St  532,  6  AtL  107; 
Gans  V.  Thieme,  93  N.  Y.  225;  George  v.  Butler,  16  Utah,  111, 
50  Pac.  1032;  Greishaber  v.  Farmer  (Ky.),  42  S.  W.  742.  In 
Merchants'  Bank  v.  Tillman,  106  Ga.  55,  31  S.  E.  794,  dted 
above,  the  law  with  reference  to  the  doctrine  of  conventional 
subrogation  was  thoroughly  considered,  and  the  conclusicHi  was 
reached  that  ^'one  who  advances  money  to  pay  off  an  encum- 
brance  upon  realty,  at  the  instance  of  the  owner  thereof,  and 
upon  the  express  understanding  that  the  advance  made  is  to  be 
secured  by  the  immediate  execution  of  gapers  which  will  con* 
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•titate  a  fint  lien  on  the  property,  is  not  a  mere  rolnnteer;  and 
in  the  event  the  new  security  thus  taken  turns  out  to  be  de- 
feetiye,  the  person  parting  with  his  money  on  the  faith  there* 
<ii,  if  not  chargeable  with  culpable  and  inexcusable  neglect 
in  the  premises,  will  be  subrogated  to  the  rights  of  the  prior  en- 
•enmbrancer  under  the  security  held  by  him,  unless  the  superior 
4V  equal  equities  of  others  would  be  prejudiced  thereby/'  It 
-appeared  in  that  case  that  the  debtor  made  an  express  agree* 
ment  with  tiie  person  who  advanced  the  money  to  pay  off  the 
•encumbrance  that  he  should  have  a  first  lien  on  the  property: 
See,  also,  Mitchell  v.  Butt,  45  Ga.  162;  Franklin  r.  Newsom, 
■B3  Ga.  580.  An  agreement  of  the  character  just  referred  to 
was  held,  in  effect,  to  be  an  agreement  that  the  second  creditor 
was  to  be  subrogated  to  the  rights  of  the  creditor  whose  debt 
liad  been  discharged  with  the  money  advanced.  Viewed  in  the 
light  of  the  authorities,  as  well  as  in  that  of  sound  equitable 
principles,  that  decision  is  manifestly  right  But  further  than 
that  we  are  not  prepared  to  go.  Some  of  the  extracts  from  the 
judge's  charge  were  not  in  harmony  with  the  rules  above  laid 
^own,  and  consequently  a  reversal  of.  the  judgment  refusing  a 
new  trial  is  necessary.  As  the  case  goes  back  for  another  hear« 
ing,  it  would  not  be  profitable,  if  indeed  it  would  be  proper,  to 
express  any  opinion  on  the  evidence  found  in  the  present  record, 
as  facts  may  be  adduced  on  another  trial  which  will  give  the 
case  an  entirely  different  ^^  aspect.  Nor  is  it  necessary  to  set 
out  at  length  the  portions  of  the  charge  which  contain  erroneous 
statements  of  the  law.  They  will  sufQciently  appear  from  an 
application  to  the  charge  of  the  principles  above  laid  down. 
The  judge  instructed  the  jury,  in  effect,  that  if  the  plaintiff  ad* 
vanced  the  money  to  pay  off  the  debt  due  Bichardson,  by  re> 
quest  of  Mrs.  Steiner,  and  the  money  was  used  for  that  purpose^ 
this,  without  more,  would  make  a  case  for  the  application  of  the 
doctrine  of  conventional  subrogation.  In  order  to  recover  on 
this  theory,  the  plaintiff  must  show  a  state  of  facts  from  which 
cither  an  express  agreement  or  one  arising  by  necessary  impli- 
cation will  appear  to  have  been  made  between  him  and  Mrs. 
Steiner  or  Bichardson,  or  their  respective  agents  under  author- 
ity from  their  principals,  that  the  plaintiff  was,  so  far  as  the 
dignity  of  his  lien  was  concerned,  to  stand  in  the  place  of  Bich- 
ardson. It  also  results  from  the  above  that  the  amendment 
offered  by  the  plaintiff  claiming  subrogation  was  subject  to  the 
demurrer  filed  thereto,  for  the  reason  that  it  is  nowhere  alleged 
therein  tbat  tiie  plaintiff  had  an  agreement  of  any  eharacter 
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with  Mn.  Steiner  or  Bichardson^  whereby  he  was  to  be  sabBti- 
tnted  to  the  latter's  rights. 

2.  The  defendants,  however,  contend  that  eren  if  the  evi* 
dence  justified  a  finding  that  an  agreement  waa  made  betwees 
Mrs.  Steiner  and  Gibson  that  he  was  to  be  subrogated  to  the 
rights  of  Bichardson,  it  would  be  inequitable  and  unjust  to  ap- 
ply the  doctrine  in  favor  of  Gibson,  because  he  was  guilty  of 
inexcusable  negligence;  and  the  court  was  requested  to  charge 
that  Gibson  would  not  be  entitled  to  subrogation  if  he  was  guil« 
ty  of  'inexcusable  negligence''  in  failing  to  know  or  to  act  on 
his  knowledge  of  the  deed  to  Wilkins,  Neely  &  Jones.     It  is 
undoubtedly  true  that  if,  on  account  of  the  gross  negligence  of 
the  lender,  the  rights  of  intervening  lienholders  are  prejudiced, 
and  they  are  placed  in  a  worse  position  than  they  woiQd  have 
been  had  the  debt  not  been  paid,  the  lender  will  not  be  en* 
titled  to  subrogation.    When  ^e  defendants,  the  holders  of  the 
intervening  liens,  took  their  mortgages,  the  lien  of  Bichardson 
was  in  existence  and  superior  to  theirs,  and  of  this  fact  thej 
had  knowledge.    To  substitute  Gibson  for  Bichardson  would 
apparently  place  them  in.  no  worse  position  than  they  were  be» 
fore.    Wilkins,  Neely  &  Jones  daim,  however,  as  wiU  here- 
after appear,  that  they  will  be  substantially  and  seriously  in* 
jured  if  Gibson  is  permitted  to  assert  the  lien  of  Bichardson 
against  them.    The  fact  that  Gibson  '^  may  have  known  oi 
the  existence  of  the  mortgages  of  defendants,  which  were  exe- 
cuted before  the  cancellation  of  the  deed  to  Bichardson,  will 
not  defeat  his  right  to  subrogation,  provided,  of  course,  he  had 
an  agreement  for  subrogation.    If  he  had  such  an  agreement^ 
he  simply  stands  in  equity  in  the  place  of  Bichardson,  so  far 
as  the  dignity  of  his  debt  is  concerned.    On  account  of  iim 
agreement  equity  simply  assigns  this  security  to  him.    See,  in 
this  connection.  Home  Sav.  Bank  v.  Bierstadt,  168  HL  618, 
61   Am.   St.   Bep.   146,   149,  48   N.   E.   166;   Levy  y.    Mar- 
tin,  48  Wis.  206,  207 ,  4  N.  W.  35 ;  Hammond  v.  Barker,  61 
N.  H.  63 ;  Campbell  v.  Trotter,  100  lU.  281 ;  Trydl  y.  Ward, 
102  111.  29.    In  Bruse  v.  Nelson,  35  Iowa,  157,  it  was  held  that 
subrogation  would  arise,  prorided  the  lender  had  no  actual  no- 
tice of  the  intervening  lien,  though  it  was  of  record.    In  Union 
Mortgage  etc  Co.  v.  Peters,  72  Miss.  1059,  18  South.  497,  it 
was  held  that  a  second  mortgagee,  being  placed  in  no  worse  po- 
sition by  the  transaction,  cannot  complain  of  the  subrogation 
of  the  lender  to  the  rights  of  the  firsFt  mortgagee:  See,  also. 
Draper  v.  Ashley,  104  Mich.  527,  62  N.  W.  707.    Hie  point 
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niged  by  the  defendants  against  Gibson  in  this  connection  is^ 
in  its  essence^  that  of  equitable  estoppel  to  claim  subrogation, 
because  the  original  lien  was  canceled  through  the  negligence  of 
Gibson  in  failing  to  take  an  assignment  'when,  the  defendants^ 
liens  were  outstanding.  Equitable  estoppel  is  the  effect  of  the 
voluntary  conduct  of  a  party,  whereby  he  is  absolutely  pre- 
cluded, both  at  law,  and  in  equity,  from  asserting  rights  which 
might  perhaps  have  otherwise  existed,  either  of  property,  of 
contract,  or  of  remedy,  as  against  another  person,  who  has  in 
good  faith  relied  upon  such  conduct  to  change  his  position  for 
the  worse,  and  who,  on  his  part,  acquires  some  corresponding 
right,  either  of  property,  of  contract,  or  remedy**:  2  Pomeroy*B 
Equity  Jurisprudence,  sec.  804.  See,  also,  Whiteselle  ▼•  Texas 
Loan  Agency  (Tex.  Civ.  App.),  27  S.  W.  309,  316,  where  es- 
toppel was  invoked  and  denied  by  the  court  in  a  case  similar 
to  the  one  now  in  hand.  While  Wilkins,  Neely  &  Jones  do  not 
claim  to  have  advanced  any  money  relying  upon  the  fact  that 
the  Richardson  deed  had  been  canceled,  nor  that  they  have  ex- 
pressly released  any  securily  on  this  accoimt,  still  they  say  that, 
treating  the  Bichardson  deed  as  having  been  canceled,  they  did 
not  press  their  claim  against  Mrs.  Steiner  with  the  same  vigor 
that  they  would  have  done  if  they  had  known  their  claim  was 
to  be  treated  as  inferior  to  Gibson's,  and  that  they  would  not 
have  granted  Mrs.  Steiner  the  indulgences  which  they  did  grant 
*^  if  they  had  not  felt  confident  of  having  a  first  lien  on  the 
property;  and  that  these  facts  would  work  an  estoppel  against 
Gibson  to  assert  the  right  of  subrogation.  When  a  prior  en- 
cumbrance has  been  canceled  of  record,  and,  acting  on  the  faith 
of  this,  an  intervening  encumbrancer  has  delayed  in  prosecuting 
his  legal  remedies  or  has  granted  indulgences,  the  result  of  which 
is  to  make  the  exercise  of  the  right  operate  to  his  serious  dis- 
advantage, while  there  may  be  no  estoppel  by  reason  of  these 
facts  against  the  right  of  a  person  advancing  money  to  pay  off 
the  prior  encumbrance  to  claim  subrogation,  still  if  he  delays 
for  an  unreasonable  length  of  time  to  claim  the  right  and  have 
the  cancellation  set  aside,  this  will  be  a  sufficient  reason  for  a 
court  of  equity  to  refuse  tiie  right  of  subrogation. 

3.  It  appears  from  the  record  that  Gibson,  the  plaintiff,  did 
not  advance  the  entire  amount  necessary  to  satisfy  the  debt  due 
mchardson,  but  that  the  defendants,  Wilkins,  Neely  ft  Jones^ 
paid  a  portion  of  the  same.  A  portion  of  the  aggregate  amount 
paid  by  them  was  advanced  after  the  date  of  their  security  deed 
of  November  19,  1890,  and  a  portion  before,  whidi  thej  claim 
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wu  paid  at  the  instance  and  reqneat  of  Mia.  Steiner.    Tli^ 
<daim,  therefore,  to  be  subrogated  to  the  rights  of  Bicbardsoa 
to  the  extent  of  the  sum  so  adyanced.    It  is  well  settled  that  if 
a  senior  mortgage  be  paid  off  by  a  junior  mortgagee,  he  will,  if 
the  payment  was  necessary  for  his  protection,  be  subrogated  to 
the  rights  of  the  senior  encumbrancer.    In  such  a  case,  however, 
it  must  appear  that  the  discharged  mortgage  was  due  and  was 
about  to  be  enforced  against  the  property,  and  that  its  enf cmse- 
ment  would   prejudice  the  claims   of  the  junior  lienholders: 
Sheldon  on  Subrogation,  £d  ed.,  sees.  12, 18 ;  Harris  on  Subroga- 
tion,  sees.  8,  94 ;  24  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  269  et 
seq.    In  order,  however,  to  entitle  the  junior  mortgagee  to  sub- 
rogation, the  general  rule  is  that  the  whole  debt  must  be  paid 
and  the  senior  creditor  satisfied.    Equity  will  not  generally  per* 
mit  a  junior  encumbrancer  to  interfere  with  a  senior  lien  so 
long  as  the  lien  creditor  remains  unsatisfied.    In  Garter  t.  Neal, 
24  Oa.  846,  71  Am.  Dec  136,  it  was  held :  '^o  entitle  one  cred- 
itor to  be  subrogated  to  the  rights  of  another  creditor,  the  fop- 
mer  must  have  satisfied  the  latter  his  demand  so  as  to  reUere 
faim  from  trouble,  expense,  and  risk*' :  Se^  also,  24  Am.  ft  Eng. 
Ency.  of  Law,  1st  ed.,  200,  265  (2),  273;  Harris  on  Subroga^ 
tion,  sees.  28,  29;  Sheldon  on  Subrogation,  sec.  70.    It  seons, 
however,  that  if  tiie  debt  be  actually  discharged,  the  junior  en- 
cumbrancer would  be  ^  entitled  to  subrogation  to  the  ext^it 
of  the  amount  he  contributed  though  the  balance  of  the  debt 
was  paid  by  the  debtor  or  by  a  third  person.    In  Gomins  ▼. 
Culver,  35  N.  J.  Eq.  94,  it  appeared  that  a  judgment  was  re- 
covered against  Hetfield  ft  Culver.    From  this  judgment  an  ap- 
peal was  taken,  and  one  Pottle  became  surety  on  the  appeal 
bond.    The  judgment  was  affirmed.    On  it  a  porticm  of  tlie 
debt  was  realized,  and  Pottle  paid  the  balance.    It  was  held 
that  he  was  subrogated  pro  tanto  to  the  right  of  the  judgment 
creditor:  See,  also.  Vert  t.  Yoss,  74  Ind.  566.    In  ICagee  ▼• 
Leggett,  48  Miss.  139, 146,  it  was  said :  '^e  do  not  understand 
the  rule  as  requiring  that  the  'surety' must  make  entire  payment; 
it  is  enough  if  the  creditor  has  been  fully  paid  part  by  the  prin- 
cipal debtor,  and  part  by  the  surety.    In  such  a  case,  subroga<- 
tion  will  accrue  pro  tanto  to  the  extent  of  his  payment     We 
see  no  good  reason  why  the  same  rule  would  not  be  applicable 
in  the  case  of  a  junior  mortgagee,  who^  together  with  the  d^tor, 
pays  off  a  prior  lien  on  the  property.    It  results  from  this  that 
if  Wilkins,  Neely  &  Jones  contributed  a  portion  of  the  amount 
which  went  to  discharge  the  debt  due  Richardson,  and  this 
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amount  was  adyanced  for  the  purpose  of  protecting  thdr  secnr- 
i^  and  rendering  it  more  effectual,  they  wonld,  after  Bichard- 
son  had  been  paid  in  fnll,  be  subrogated  equally  with  Gibson, 
if  it  deyelops  that  he  is  in  fact  entitled  to  subrogation,  to  the 
extent  of  the  amount  so  advanced;  and  in  case  the  full  amount 
of  both  claims  is  not  realized  upon  an  enforcement  of  the  Bidi- 
ardson  security,  the  defendants  would  be  entitled  to  prorate  the 
sum  actually  realized  with  the  claim  of  Gibson.  As  to  the  sums 
adyanced  prior  to  the  date  of  their  security,  they,  of  course^ 
would  haye  no  claim  for  subrogation  on  the  theory  that  they 
paid  for  their  protection;  but  if  they  are  entitled  to  subrogation 
at  all  as  to  these  sums,  it  must  be  goyemed  by  the  principles 
of  conyentional  subrogation,  aboye  laid  down. 

4.  But  the  defendants  further  insist  that  Gibson  has  waived 
his  right  to  subrogation,  by  seeking  to  enforce  his  rights  under 
the  security  deed  held  by  him;  that  this  is  conclusive  evidence 
that  he  haa  elected  to  rely  on  his  security  deed,  rather  than  on 
his  right  to  subrogation.  We  do  not  think  this  contention  is 
maintainable.  Gibson  thought  he  was  getting  a  first  lien  on 
the  property.  On  no  other  theory  would  he  have  the  semblance 
of  a  right  to  subrogation.  If  his  security  had  been,  in  fact» 
prior  in  dignity,  it  would  "*  have  been  unnecessary  to  claim 
the  benefit  of  an  equitable  assignment  of  the  Bichardson  secur- 
ity. It  developed  that  Gibson's  security  was  defective,  but  this 
was  not  definitely  ascertained  until  he  made  an  effort  to  en« 
foroe  it.  As  soon  as  the  defendants,  by  interposing  a  claim, 
thwarted  this  effort,  he  claimed  the  benefit  of  subrogation.  We 
do  not  think  he  necessarily  waived  his  equitable  right  by  en- 
deavoring to  enforce  his  legal  one:  See  Sheldon  on  Subrogation, 
sec.  42.  Where  a  party  has  two  remedies  for  enforcing  a  claim, 
the  prosecution  of  one  does  not  necessarily  constitute  a  waiver 
of  the  other;  and  where  one  proves  ineffectual,  he  may,  as  a 
general  rule,  resort  to  the  other.  It  is  true  that  delaying  an 
unreasonable  length  of  time  to  claim  subrogation  will  sometimes 
amount  to  a  waiver  of  the  right:  Sheldon  on  Subrogation,  sees. 
40, 110;  24  Am.  &  Eng.  Ency.  of  Law,  1st  ed. ,  320  et  seq.  But 
this  we  think  is  not  applicable  in  a  case  like  the  present  Gib- 
son had  taken  security,  which  was  in  itself  not  a  waiver  of  hia 
right  to  subrogation.  As  he  had  taken  it,  he  had  a  right  to 
endeavor  to  enforce  it.  This  being  so ,  simply  delaying  an  asser- 
tion of  his  right  to  subrogation  until  his  debt  matured,  or  for 
a  reasonable  time  thereafter,  would  not  of  itself  amount  to  a 
waiver  of  the  right       
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5.  The  contention  is  fortlier  made  by  Wilkms,  Neely  k 
Jones  that  the  secnritj  deed  from  Mis.  Steiner  to  Bidiardaon 
and  the  one  from  her  to  Gibson  were  both  infected  with  1180x7,. 
and  therefore  Toid.  Of  ooursey  if  the  deed  to  Bidiardaon  waa 
infected  with  nsory,  it  waa  Toid,  and  he  was  simply  an  nnse- 
eored  creditor  to  the  extent  of  the  amount  which  he  could 
lawfully  collect  But  we  are  unable  to  perceive  that  the  con- 
tract  was  usurious,  and  the  burden  is  on  the  defendants  te 
make  this  appear.  The  deed  is  not  usurious  on  its  face,  and 
it  has  not  been  shown  that  the  transaction  was  a  coyer  for  the 
exaction  of  usury.  There  was  testimony  that  the  amount 
loaned  Mrs.  Steiner  was  $9,000 ;  whereas  the  amount  of  the  debt 
secured  by  the  deed  was  $9,068.  But  this  excess  can  be  ac- 
eoonted  for  on  the  score  of  interest  and  lawful  charges,  such 
as  commissions,  etc  But  be  this  as  it  may,  it  is  incumbent  on 
the  defendants  to  show  that  the  excess  represented  actually 
more  than  lawful  charges,  or  that  some  trick  or  device  was 
lesorted  to  to  evade  the  usury  laws.  If  the  excess  was  com* 
missions  charged  by  the  persons  who  negotiated  the  loan^  thia 
would  not  make  the  contract  usurious,  unless  these  persons  were 
the  agents  of  the  lender,  who  knew  ^^  that  they  were  receiv- 
ing compensation  for  their  services  out  of  the  funds  of  the 
borrower,  and  that  the  amount  of  this  compensation  was  in- 
corporated in  the  deed  to  be  collected  along  with  the  princi- 
pal debt:  See  McLean  v.  Camak,  97  Oa.  804,  25  S.  E.  493; 
Clarke  v.  Harvard,  111  Oa.  242,  86  S.  E.  837;  Finney  v. 
Equitable  Mortgage  Co.,  Ill  Oa.  108,  36  S.  E.  461. 

6.  It  was  aUo  contended  that  the  security  deed  taken  by 
Gibson  was  infected  with  usury  and  void,  and  that  therefore 
he  was  not  entitled  to  be  subrogated  to  the  rights  of  Bidutfd* 
son.  Even  if  it  be  conceded  that  this  deed  was  void  for  usury,, 
this  fact  would  not  deprive  him  of  the  right  to  enforce  the 
Bidiardson  security  for  his  benefit  On  the  questioii  of  subro- 
gation, Gibson  is  to  be  dealt  with  as  if  he  had  taken  no  se- 
curity at  all  and  while,  of  course,  he  could  not,  by  enforcing 
the  Bichardson  lien,  collect  any  higher  rate  of  interest  than 
the  law  allows  he  could  nevertheless  enforce  this  deed  for  the 
amount  of  money  he  advanced,  together  with  lawful  interesL 
Suppose  Gibson  had  simply  advanced  money  to  Mrs.  Steiner 
to  pay  Bichardson  on  her  promise  to  keep  the  latter'a  lien 
alive  for  Gibson's  benefit,  would  the  circumstance  that  Gib- 
eon  charged  or  retained  more  than  lawful  interest  defeat  hi» 
right  to  enforce  the  agreement?    Certainly  not,  to  the  extent 
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of  {he  amount  lawfully  due.    To  hold  othenrifle  would  make 
the  penalty  imposed  on  him  for  charging  nsniy  a  forfeiture 
of  the  enUre  deht.    Besides,  we  think  the  point  haa  been,  ii» 
principle,  decided  in  McWilliams  t.  Bones,  84  Oa.  203,  210,  lO 
S.  E.  724,  where  it  was  held:  'That  the  lender  of  the  monejr 
.used  to  pay  off  the  prior  mortgage  liens  charged  usury  did  not: 
depriye  him  of  the  equitable  rights  resulting  from  the  appli- 
cation of  hia  money  to  the  discharge  of  the  mortgages,  thef 
discharge  of  which  was  requisite  for  the  debtor  to  have  a  home- 
stead at  all  which  would  be  free  from  encumbrances'' :  See,  alsoy 
Bugg  T.  BusseU,  75  Qa.  837.    It  is  claimed,  however,  that  the 
doctrine  of  subrogation  was  not  involved  in  these  cases,  the 
effect  of  these  rulings  simply  being  that  the  debt  to  which  the 
homestead  was  sought  to  be  subjected  was  for  the  purchase 
money,  and  the  homestead  was  therefore  liable  to  the  payment, 
of  the  same  no  matter  in  whose  hands  the  debt  might  be.    We 
think  that  the  doctrine  was  directly  involved,  for  the  reason^ 
that  while  the  original  creditor  was  a  purchase  money  creditor^ 
and  therefore  his  debt  was  superior  to  the  homestead  righ^ 
still,  under  the  facts  of  these*  cases,  the  person  seeking  to  en-^ 
force  the  right  of  this  purchase  ^  money  creditor  would  notu 
be  allowed  to  assert  the  same  under  any  other  principle  thaito> 
one  which  would  place  him  in  the  shoes  of  the  original  creditor  v^ 
and  this  is  exactly  what  subrogation  is.    It  is  true  that  in  those. 
cases  the  effect  of  applying  the  doctrine  of  subrogation  was- 
simply  to  defeat  a  right  set  up  by  the  debtor,  and  that  the 
rights  of  an  intervening  creditor  were  not  involved,  as  they* 
are  in  the  present  case;  but  the  principle  in  each  case  is  the- 
same,  and  that  is,  that  equity  will  allow  one  creditor  under- 
certain  conditions  to  succeed  to  the  rights  and  remedies  of  an*- 
aOiesr,  notwithstanding  the  creditor  seeking  such  substitution 
may  have  attempted  to  collect  usury  from  his  debtor.     OC 
course,  a  person  seeking  to  enforce  the  payment  of  usury  does  not: 
come  into  court  with  dean  hands^  and  courts  of  law,  as  weltt 
as  courts  of  equity,  are  closed  against  him ;  but  when  one  hav^ 
ing  attempted  to  effect  a  usurious  agreement  repents  of  the 
wrong  that  he  has  done  against  the  law  and  purges  his  debt  oC 
usury,  and  seeks  to  collect  only  that  to  which  he  is  in  good  con- 
adenoe  entitled — ^Uiat  is,  prindpal  and  legal  interest — ^we  know 
of  no  prindple  of  law  or  equity  whidi  would  dose  the  doors  o£ 
the  courts  against  him  and  refuse  to  accord  to  him  the  right» 
which  any  honest  creditor  was  entitled  to  receive  either  at  lame- 
or  in  equity.    As  stated  above,  any  other  rule  than  this  appliedf 
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in  our  oonrts  would  haye  tlie  effect  of  cansing  tbe  creditor  to 
forfeit  hie  entire  debt  as  a  penalty  for  attempting  to  exact  nni- 
17,  when  the  law  of  this  state  says  that  the  utmost  penalty  which 
ahall  be  imposed  shall  be  a  f  oneitnre  of  the  usury  charged  and 
the  loss  of  anysecuritf  whidi  depends  upon  a  papereonreying  ti- 
tle to  property.  If  Gibson  in  the  present  case  is  attempting  to 
enforce  in  the  superior  court  as  a  court  of  equity  a  claim  infected 
with  usury,  he  will  be  entitled  to  no  relief.  On  the  other  hand, 
if  his  debt  is  not  infected  with  usury,  or  if  at  any  time  so  infect- 
ed and  the  same  has  been  purged  and  he  is  seeking  to  enforce 
simply  the  amount  of  tlie  true  principal  and  legal  interest,  the 
superior  court,  as  a  court  of  equity,  is  open  to  him  for  the  en* 
forcement  of  any  right  to  which  he  might  be  entitled,  either 
at  law  or  in  equity,  as  a  creditor  of  the  estate  of  Mrs.  Stelner. 
We  conclude,  therefore,  that,  though  it  should  be  made  to  ap- 
pear that  Gibson's  deed  was  Toid  for  usury,  he  would  still  be 
entitled  to  be  subrogated  to  the  rights  of  Hichardson,  if  he  had 
an  agreement  to  that  effect,  provided  he  is  not  seekmg  to  col- 
lect more  than  the  principal  and  legal  interest  of  his  debt. 

^^  7.  As  it  may  develop  on  afiother  trial  that  Gibson  is  not 
entitled  to  subrogation,  and  as  he  may  be  confined  to  tiie  reme- 
dy afforded  by  his  security  deed  to  ^force  his  debt,  we  shall 
deal  with  the  demurrers  to  the  equitable  petition,  both  those 
grounds  which  were  sustained,  as  well  as  those  whidi  were  oyer- 
ruled.  There  was  equity  in  the  petition.  The  daimanta  based 
their  claim  mainly  on  the  instrument  executed  in  their  favor 
by  Mrs.  Steiner  on  November  19,  1890.  The  petition  attacks 
this  deed  and  seeks  to  have  it  canceled.  It  alleges  one  state 
ef  facts  which,  if  true,  would  estop  the  defendants  from  set- 
ting up  the  deed  as  against  the  plaintiff;  and  another  state  of 
facts  which  show  that  all  rights  under  this  deed  had  been  lost 
by  a  novation.  If  these  facts  were  established,  Gibson's  se- 
curity deed  was  superior  to  the  claim  of  the  defendants.  Tinder 
well-established  practice,  such  a  petition  was  allowable  in  aid 
ef  the  plaintiff's  execution.  As  to  the  grounds  of  the  demurrer 
raising  the  points  that  the  petition  was  not  verified  or  sanc- 
tioned, they  appear  not  to  have  been  insisted  on  in  this  courts 
and  we  treat  tiiem  as  having  been  abandoned. 

8.  The  assignments  of  error  in  the  cross-bill  of  exceptions^  on 
the  action  of  the  court  in  sustaining  certain  grounds  of  the 
•demurrer  and  striking  a  part  of  the  petition,  bring  up  for  oon- 
aideration  the  questions  raised  by  the  plaintiff's  allegations  with 
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Teferenoe  to  fhe  sale  of  fhe  equity  of  redemption,  and  whether 
he  has  s  right  to  haye  an  acconnthig  between  Neely,  as  adminia* 
trator,  andWilkinSy  Neelyft  Jones,  as  to  rents,  issues  and  profits* 
In  dealing  with  these  questions,  it  is  to  be  remembered  that  un* 
der  the  plaintiff's  allegations  he  had  the  senior  lien  on  the  prop* 
crty,  Wilkins,  Neely  &  Jones*  deed  of  1890  being,  according  to 
audi  allegations,  void.  Clearly,  therefore,  if  the  sale  to  Scud* 
der  was  Toid,  these  defendants  never  acquired  any  title  to  the 
equity  of  redemption  owned  by  Mrs.  Steiner,  at  the  time  of  her 
death,  and  jthe  same  is  still  a  part  of  her  estate.  If  Gibson 
was  the  holder  of  the  senior  lien,  aa  he  claimed  to  be  by  subro- 
gation to  the  rights  of  Bichardson,  and  the  property  taken  a» 
security  for  the  debt  had,  by  depreciation  in  value  since  the  debt 
was  contracted,  become  worth  less  than  the  debt,  he  would,  on 
account  of  the  insolvency  of  the  estate  of  Mrs.  Steiner,  have 
an  equitable  claim  upon  the  rents  and  profits  of  the  property* 
While  such  a  creditor  has  no  legal  title  to  the  rents  and  profits,, 
he  has  an  equitable  claim  upon  the  same  so  far  as  they  are- 
needed  to  discharge  ^^  the  debt  due  him :  Dawson  v.  Equitable- 
Mortgage  Co.,  109  Ga.  389,  394,  34  S.  E.  668,  and  cases  cited.. 
This  being  true,  Gibson  would  be  entitled  to  set  up,  in  an  equi- 
table amendment  in  the  claim  case,  or  in  an  independenf 
equitable  petition,  hia  claim  to  these  rents,  and  this  claim  would 
not  conatitute  a  new  cause  of  action  in  the  claim  case,  being 
merely  an  ancillary  proceeding  allowable  under  our  loose  and 
peculiar  aystem;  See,  in  this  connection.  Ford  v.  HoUoway,  113 
Oa.  851,  38  S.  E.  373.  Neither  did  joining  in  the  equitable 
petition  the  claim  for  rents  and  the  prayer  that  Neely,  the  ad* 
miniatrator,  and  hia  firm,  to  whom  it  was  alleged  he  had  paid 
the  Tenia,  might  be  made  to  account  for  the  same,  constitute  a 
misjoinder  of  causes  of  action;  nor  did  the  making  parties  of 
Scudder  and  Neely,  administrator,  constitute  a  misjoinder.  In 
order  to  set  aside  the  sale  of  the  equity  of  redemption  both 
Scudder  and  Neely,  as  administrator,  were  not  only  proper,  but 
necessary,  partiea.  In  any  view  of  the  case  Gibson  had  a  right 
to  have  an  accounting  as  to  the  rents  between  the  administrator 
and  the  firm  of  whidi  be  was  a  member.  If  Wilkins,  Neely  & 
Jones  were  in  possession  under  a  valid  sale  of  the  equily  of  re* 
demption,  they  stood  simply  in  the  shoes  of  Mrs.  Steiaer,  and 
Gibson  would  have  a  right  as  against  them,  under  his  allega- 
tiona,  to  80  much  of  the  rents  as  was  necessary  to  make  up  the 
amount  sufficient  to  discharge  his  debt.    If  tiiey  were  in  poa- 
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seesion  under  their  Becority  deed  of  1890,  this  possession  vbs 
:8impl7  for  the  purpose  of  collecting  out  of  the  lents,  issues,  and 
^profits  an  amount  suflBdent  to  pay  off  the  debt  due  them,  and 
they  would  be  liable  to  account  to  the  estate  of  Mrs.  Steiner 
Car  the  benefit  of  Gibson  fm  whateyer  amount  they  had  realized 
4rom  this  source  oyer  and  aboTS  the  sum  necessary  to  pay  their 
^ebt:  See  Gunter  t.  Smith,  113  Ga.  18,  88  S.  B.  374.    Gibson 
'would,  however,  as  against  them,  haye  no  right  either  to  haye 
Ahe  rents  impounded  or  a  receiyer  appointed,  for  the  reason  that 
4ihere  is  no  all^ation  that  they  are  not  amply  able  to  respond 
-to  him  for  any  amount  for  which  they  may  ultimately  be  held 
^liable.    As  the  estate  is  alleged  to  be  insolvent,  and  as  it  is 
^bIso  alleged  that  the  administrator  was  misapplying  the  income, 
I  it  is  clear  that  Gibson  had  a  right  to  have  an  accounting  with 
Ithe  adnunistrator,  and  to  have  the  amounts  which  he  has  or 
i>ught  to  have  received  as  rents  applied  by  the  court  to  the  pay- 
ment of  his  debt,  there  being  a  distinct  allegation  that  Qibson 
and  defendants  are  the  only  creditors  of  the  estate:  See,  in  this 
X5onnection,  PolhiU  y.  *»  Brown,  84  Ga.  838  (9),  10  S.  E.  921; 
.Jones  v.  McLeod,  61  Ga.  607  (3).    More  especially  is  this  true, 
when  it  is  alleged  that  a  sufficient  amount  has  been  collected 
from  this  source  to  pay  off  the  debt  due  Wilkins,  Nedy  &  Jones, 
:jind  that  they  are  still  collecting  the  rents  under  a  pretended 
Tight  claimed  to  have  been  acquired  under  a  void  sale  of  the 
•equity  of  redemption. 

9.  When  one  is  sued  as  executor  or  administrator,  it  is  Mb  duij 
-to  80  plead  as  to  protect  himself  from  individual  liability.  If  he 
4does  not  so  pleads  the  judgment  will  be  conclusive  on  the  question 
<>f  assets  in  his  hands  with  which  to  pay  the  claim  on  whidi  he 
'was  sued.  When  he  does  so  plead,  the  judgment  is  condusive 
on  both  parties  as  to  all  questions  which  were  raised  in  the 
"pleadings  or  which  could  properly  have  been  raised  therein. 
*<jib8on  and  Neely,  as  administrator  of  Mrs.  Steiner,  are  both 
bound  by  the  judgment  rendered  in  the  case  in  which  Gibson 
brought  suit  on  his  notes.  Neither  can  go  behind  that  judg- 
•snent  for  any  purpose.  Consequently,  Keely  cannot  be  hdd 
Aiable  personally  or  as  administrator  on  account  of  any  pay- 
jHcnts  made  by  him  prior  to  the  judgment  which  were  set  up 
in  liis  plea  and  on  which  the  court  found  in  his  favor.  If,  how- 
ever, he  improperly,  fraudulently,  or  coUusivdy  paid  any 
amount  to  his  firm  which  they  were  not  entitled  to  receive,  and 
Gibson  did  not,  at  the  time  of  the  judgment,  know  of  the  fraud 
x€}v  collusion,  and  could  not  have  discovered  it  by  the  exercise 
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of  ordinary  diligenoe,  then,  under  appropriate  pleadings,  the 
judgment  might  be  set  aside. 

10.  That  part  of  the  equitable  amendment  filed  in  the  daun 
eas^  praying  that  Gibson  might  be  subrogated  to  the  rights  of 
Bichardson,  should  haye  been  stricken  for  a  reason  additional  to 
the  one  referred  to  above.  The  right  to  make  equitable  amend* 
ments  of  this  character  is  limited  to  such  amendments  as  set 
forth  some  reason  in  equity  why  the  property  levied  on  is  sub* 
ject  to  the  execution  as  against  the  claimant :  See  Ford  t.  Hoi* 
loway,  112  Ga.  851,  38  S.  E.  373.  If  the  deed  executed  by  Mrs. 
Steiner  in  1890  to  Wilkins,  Neely  ft  Jones  was  a  valid  deed,  the 
only  equity  whidi  Gibson  could  set  up  to  show  that  his  execu- 
tion should  sell  the  land  was  one  either  tendering  them  their 
debt,  or  showing  some  good  reason  why  he  could  not  do  so,  or 
showing  some  reason  why  his  judgment  was  superior  to  their 
deed.  The  amendment  as  filed  shows  on  its  face  that  the  prop- 
erty is  not  subject  to  the  Gibson  execution,  but  avers  fads  ^'^ 
which  show  that  in  equity  Gibson  has  another  demand  which  is 
superior  to  the  claimants'  deed.  Gibson  had  no  right  to  a  ver- 
dict and  judgment  finding  the  property  subject  to  his  execution 
for  any  amount,  and  the  verdict  rendered  was  contrary  to  the 
evidence.  He  had  the  right  to  fall  back  on  the  Bichardson 
note  and  deed  and  use  this  security  for  his  benefit.  But  he 
should  have  made  Bichardson  a  party  and  prayed  for  a  judg- 
ment on  the  Bichardson  debt  in  his  favor  to  the  extent  of  the 
amount  advanced  by  him,  provided,  of  course,  that  in  no  event 
could  he  receive  by  subrogation  or  otherwise,  as  against  the 
daimants,  more  than  the  amount  of  the  Bichardson  debt,  whidi 
he  had  paid:  See,  in  this  connection,  Holcombe  v.  Bich!mondi 
etc  B.  B.  Co.,  78  Ga.  776,  3  S.  E.  755;  CJhappeU  v.  Boyd,  61 
6a.  663  (7) ;  Bond  v.  Montgom^,  56  Ark.  563,  35  Am.  St 
Bep.  120,  125,  20  S.  W.  525.  If  Gibson  desires  to  take  any* 
thing  under  bis  new  security,  he  must  rest  content  with  the 
dignily  which  the  law  gives  it,  and  allow  the  daimants  prior- 
ity. If,  on  the  other  hand,  he  desires  to  place  himself  in  Bich- 
ardson's  shoes,  he  must  make  Bichardson  a  party  to  the  case,  or 
allege  ^  sufficient  reason  for  not  doing  so,  and  set  up  Bichard- 
son's  rights  and  allow  others  to  make  the  defenses  which  they 
would  be  permitted  to  make  if  Bichardson  were  suing  in  his 
own   right.    This  ia  subrogation,  as  we  understand  it 

11.  The  foregoing  deals  with  dl  of  the  assignments  of  error 
that  require  to  be  treated  at  any  length.  We  will  now  briefly 
refer  to  some  of  the  others  which  raise  questions  that  are  likelj 
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to  arise  at  another  triaL  Complaint  is  made  that  the  court 
erred  in  admitting  in  evidence  Mrs.  Steiner's  application  to 
Lawson  ft  Scales  for  the  loan,  and  also  the  certificate  of  these 
attorneys  to  the  abstract  of  title,  on  the  ground  that  the  state- 
ments made  therein  were  not  binding  on  Wilkins,  Neely  ft 
Jones.  As  neither  the  application  nor  the  certificate  is  set  out, 
either  literally  or  in  substance,  in  the  motion  for  a  new  trial, 
we  cannot  deal  authoritatiyely  with  these  assignments  of  error. 
But  we  merely  suggest  that  as  the  plaintiff  claimed  conventional 
subrogation,  and  as  that  depends  upon  a  contract  betwe^i  him- 
self and  eitiier  Mrs.  Steiner  or  Bichardson,  any  evidence  tend- 
ing to  show  that  such  a  contract  was  made  would  be  admissible. 

It  is  further  argued  that  the  jury  found  too  large  an  amount 
as  interest  in  favor  of  the  plaintiff.  As  the  case  goes  back  for 
another  trial,  we  deem  it  tmnecessary  to  notice  this  point  further 
than  to  say  that  the  plaintiff  would  be  entitled  to  recover  inter- 
est ^^  from  the  date  he  parted  with  his  money.  Prima  facie, 
this  was  done  on  the  date  the  notes  were  executed;  and,  if  this 
is  not  true,  it  would  be  incumbent  on  the  defendants  to  show 
tlus.  The  circumstance  that  the  debt  due  Bichardson  may  not 
have  been  paid  and  his  deed  canceled  would  not  postpone  the 
time  that  interest  would  begin  to  run.  The  plaintiff  would  be 
entitled  to  interest  from  the  time  he  actually  paid  over  the 
money. 

One  ground  of  the  motion  for  a  new  trial  complained  that 
an  answer  to  an  interrogatory  had  been  improperly  admitted, 
because  the  interrogatory  was  a  leading  question.  As  to  what 
is  a  leading  question  in  an  interrogatory,  and  the  Hberality  to 
be  allowed  in  such  a  case,  see  Franks  v.  Qress  Lumber  Co., 
Ill  Ga.  87,  36  S.  E»  314.  There  was  no  error  in  refusing  to 
require  the  plaintiff  to  elect  whether  he  would  prosecute  the 
claim  case  or  the  equitable  proceeding,  in  the  light  of  the  fact 
the  causes  were  afterward  properly  consolidated  by  directicm 
of  the  court:  See  White  v.  Interstate  etc  Assn.,  106  Ga.  146 
(1),  32  S.  E.  26. 

It  was  argued  that  at  the  date  of  the  security  deed  of  1890, 
executed  by  Mrs.  Steiner  to  Wilkins,  Neely  ft  Jones,  she  had 
nothing  to  convey,  being  the  holder  only  of  a  bond  for  titles, 
with  tha  legal  title  in  Bichardson.  She  was  the  owner  of  an 
equity  of  redemption,  and  as  against  all  the  world  except  Bich- 
ardson she  was  the  owner  of  the  property.  As  against  everyone 
eSEcept  him  she  could  set  up  that  she  was  the  owner  of  the  prop- 
erty and  entitled  to  all  the  rights  as  such,  and  her  vendees  oould 
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do  fhe  same.    Let  the  case  be  tried  again  in  tiie  li^^t  of  the 
TiewB  aboTB  expressed. 

Judgment  on  each  bill  of  exceptions  leyeraed. 

All  concurring. 


Subrogation.— If  a  Junior  mortga^ree  discharges  the  lien  of 
n  aeuior  encumbrance,  he  becomes  entitled  to  the  benefits  of  the 
security  represented  by  the  lien  so  dischaiged:  Hayerford  Loan 
AflBQ.  Y.  Fire  Assn.,  180  Pa.  St  522,  67  Am.  St  Bep.  657,  87  Atl.  179. 

Subrogation.— One  who  lends  money  to  discharge  liens  on 
real  property  and  who  discharges  them  at  the  request  of  the  debtor, 
expecting  that  his  securities  will  of  record  take  the  place  of  that 
which  he  discharged,  is  not  a  Tolunteer.  Therefore,  he  may  be 
subrogated  to  the  liens  discharged,  as  where  he  discharges  liens  in 
the  belief  that  none  other  exist  against  the  property,  and  afterward 
teams  of  liens  subordinate  to  those  discharged:  Bmmert  v.  Thomp- 
son. 49  Minn.  886,  82  Am.  St  Rep.  566,  52  N.  W.  81.  See,  also. 
Baker  v.  Baker,  2  S.  Dak.  261,  89  Am.  St  Rep.  776,  49  N.  W.  1064. 

Usury.— A  daim  to  Subrogation  growing  out  of  an  agreement 
▼old  by  reason  of  usury  has  been  held  to  furnish  no  basis  for 
equitable  relief:  Roe  v.  Kiser,  62  Ark.  92,  64  Am.  St  Rep.  288^  84 
8.  W.  584;  Trible  T.  Nichols,  68  Ark.  271,  22  Am.  St  Rep.  19Q,  18 
8.  W.  706L 
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DBBD  TO  PBRSON  NOT  IN  BBING.— A  deed  to  an  imme- 
diate estate  in  land  made  to  a  person  not  in  esse  is  absolutdy  void. 

DBBD6— BSTATB  TAIL— FBB.— A  deed  to  a  woman  and  her 
Atldren,  she  having  no  children  at  the  time,,  creates  an  express 
OBtate  tail,  and  under  the  statutes  of  Georgia  Inyests  her  with  the 
absolute  fee. 

DBBDS-UMITING  BSTATB  GRANTBD.— THB  HABBN- 
DUH  of  a  deed  may  limit  or  qualify  the  estate  named  in  the  grant- 
ing clause,  to  accord  with  the  intention  of  the  parties. 

DBED&-FBB  LIMITED  UPON  A  FBB.— Under  the  statutes 
et  Georgia,  It  Is  competent  to  limit  a  fee  upon  a  fee. 

I>BBD&-<}UALIFIBD  FBB.— A  deed  to  a  woman  and  her 
chUdrcsi.  she  haying  no  children  at  the  time,  and  if  she  should  die 
without  leaving  a  child  or  children  the  land  to  revert  to  the  donor 
or  his  heirs,  conveys  a  qualified  fee,  subject  to  be  devested  upon  the 
donee^s  death  without  leaving  a  child  living  at  her  death,  or  to  be- 
eome  absolute  upon  her  dying  and  leaving  a  child  in  life. 

Bnnnen  ft  Moore  and  J.  F.  Brannen,  for  the  plaintiflL  * 

GfooVer  ft  Johnston^  for  the  defendant 
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^^  LEWIS,  J.  On  Jannaiy  It,  1898,  George  W.  Waten 
tionTeTed  to  his  daughter,  Mary  E.  DaWa,  ^and  lier  children  or 
child,  shotdd  any  be  bom  to  her,''  certain  land  in  Bulloch  county, 
the  deed  stipulating  that  ''in  the  ev«it  the  said  Mary  K.  Davis 
should  die  without  any  child  or  children  in  life,  then  said  land 
is  to  revert  unto  said  George  W.  Waters,  if  living  at  the  time 
of  xeversion,  and  if  not  living,  then  to  his  legal  heirs.''  Mary 
EL  Davis  had  no  children  at  the  time  this  deed  was  executed, 
hut  she  subsequently  gave  birth  to  a  daughter,  Leonora  Davis, 
for  whose  benefit  suit  in  ejectment  was  brought  against  Hollings- 
worth  to  recover  possession  of  the  land  in  dispute.  At  the  time 
of  the  commencement  of  this  suit  Leonora  Davis  was  the  only 
child  of  Mary  K.  Davis,  but  since  then  a  aecond  diild  has  been 
horn.  HoUingsworth  claimed  under  a  deed  from  Jones,  to 
whom  Mrs.  Davis  had  conveyed  the  land.  The  suit  in  eject- 
ment was  by  agreement  tried  by  the  judge  of  the  superior  oouit^ 
without  the  intervention  of  a  jury,  under  an  agreed  statement 
of  facts,  the  substance  of  whidi  is  contained  in  the  foregoing. 
Judgment  was  reiudered  for  the  defendant,  on  the  theory  that 
the  deed  from  Waters  to  his  daughter,  Mrs.  Davis,  was  an  at- 
tempt to  create  an  estate  tail,  and  passed  the  fee  to  her,  and 
that  therefore  HoUingsworth  took  a  good  fee  simple  title  friMn 
Jones,  under  whom  he  claimed.  To  this  judgment  the  plaintiff 
excepts. 

We  think  that  there  are  two  insuperable  reasons  why  the  ciiil« 
dren  '^^  of  Mary  K.  Davis,  of  whom  the  plaintiff  in  error  is 
one,  can  acquire  no  title  to  the  land  in  dispute  under  the  terms 
of  the  deed  to  which  reference  has  been  made.  In  the  first 
place,  they  were  not  bom  or  in  esse  when  the  deed  wss  executed 
and  delivered.  It  is  a  well-established  principle  of  law  that  a 
deed  to  an  immediate  estate  in  land  made  to  a  person  not  in 
esse  is  absolutely  void :  See  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
131;  Devlin  on  Deeds,  sec.  123;  MiBLrtindale  on  Conveyancings 
sec.  34;  Tiedeman  on  Beal  Property,  sec.  797;  Dupree  t.  Du- 
pree,  Busb.  Eq.  164,  59  Am.  Dec  590|;  Heath  v.  Heath, 
114  N.  C.  547,  19  S.  E.  166;  Morris  v.  Caudle,  178  DL 
"9,  69  Am.  St.  Bep.  282,  52  N.  E.  1036,  and  cases 
cited.  In  the  second  place,  the  legal  title  was  not  oon« 
Teyed  to  any  living  person  as  trustee  for  such  after-bon 
children  ss  the  daughter,  Mrs.  Mary  EL  Davis,  might  have. 
[Tnder  the  decisions  of  this  court,  this  course  is  permissible:  See 
Hollis  V.  Lawton,  107  Ga.  102,  73  Am.  Si  Bep.  114,  32  S.  K 
846.  This  principle  is  also  recognized  in  the  cases  of  Pierce  v. 
Brooks,  52  Ga.  425;  Brady  v.  Walters,  65  Ga.  25;  Lee  v. 
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Taeker,  56  Oa.  9;  Carswell  t.  Schley,  66  Ga«  108;  Boyd  t« 
England,  56  Qa.  598;  Adams  ▼.  Barlow,  69  Oa.  802;  Sanders 
▼•  Houston  eta  Warehouse  Co.,  107  Ga.  49, 32  S.  E.  610 ;  Taylor 
T.  Brown,  112  Qa.  758,  38  S.  E.  66.  This  being  tme,  the  legal 
effect  of  this  part  of  the  deed  is  the  same  as  if  it  had  been  made 
to  Mary  E.  Davis  and  her  children  (she  haying  no  children  at 
the  time),  which,  standing  alone,  would  create  an  express  estate 
tail  and  invest  her,  nnder  the  act  of  December  21, 1821  (Cobb's 
Digest,  169),  with  the  absolute  fee:  CiT.  Code,  sec  3085;  But* 
ler  T.  Balsto^,  69  Ga.  485 ;  Ewing  t.  Shropshire,  80  Ga.  382, 
7  S.  K  554;  Lofton  t.  Murchisou,  80  Ga.  391,  7  S.  E.  322; 
Estill  T.  Beers,  82  Oa.  612,  9  S.  E.  596;  Goodrich  t.  Pearce, 
«3  Ga.  783,  10  S.  E.  451 ;  Baird  t.  Brookin,  86  Ga.  709,  12  S. 
E.  981.  If  the  limitation  oyer  had  been  upon  an  indefinite 
failure  of  issue,  the  result  would  have  been  the  same  and  the 
absolute  fee  woxdd  have  remained  in  her:  Wiley  t.  Smith,  3 
Oa.  551,  662 ;  Brown  t.  Weaver,  28  Oa.  378.  But  the  fee  con- 
ferred upon  Mary  K,  Davis,  in  the  manner  mentioned,  was  not 
absolute  xmder  all  the  terms  of  this  deed  of  gift,  on  account  of 
the  subsequent  words  in  the  habendiun,  ''and  in  the  event  the 
said  Mary  K.  Davis  should  die  without  any  child  or  children 
in  life,  then  said  land  is  to  revert  unto  said  George  W.  Waters 
if  living  at  the  time  of  reversion,  and  if  not  living  then  to 
his  legal  heirs.''  This  is  clearly  a  limitation  over  upon  a  defi- 
nite failure  of  issue.  The  habendum  of  a  deed  may  limit  or 
qualify  the  estate  named  in  the  premises,  or  granting  clause, 
to  accord  '^  with  the  intention  of  the  parties :  2  Blackstone's 
Commentaries,  *298.  Mudi  latitude  is  allowed  in  this  respect, 
especially  in  a  deed  of  gift  from  a  parent:  Huie  v.  McDaniel, 

105  Ga.  319, 322, 31  S.  E.  189.  And  as  it  is  also  competent  in 
this  state  to  limit  a  fee  upon  a  fee  (Giv.  Code,  sec.  3082),  the 
legal  effect  of  these  subsequent  words,  which  create  a  limita- 
tion over  upon  a  definite  failure  of  issue  of  the  first  taker,  is  to 
make  the  fee  given  to  Mary  K.  Davis  by  operation  of  law  under 
the  preceding  clause  a  qualified  fee,  subject  to  be  devested  upon 
her  dying  without  leaving  a  child  living  at  her  death,  or  to 
become  absolute  upon  her  dying  and  leaving  a  child  in  life.  In- 
deed, this  is  not  an  open  question  in  this  state,  as  a  deed  iden« 
tical  to  the  one  in  this  case  was  thus  construed  in  Greer  v.  Pate, 
65  Ga.  652,  11  S.  E.  869:  See,  also,  Chewning  v.  Shumate, 

106  Ga.  752-3,  32  S.  E.  544.  Consequently,  if  Mary  E.  Davis, 
the  first  taker  imder  the  deed  of  gift  in  this  case,  dies  without 
leaving  a  living  child  at  her  death,  the  fee  in  the  land  will  revert 
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to  the  donor  or  his  Iqpd  hein;  and  if  die  dies  leaYing  a  diOd 
in  life  at  her  death,  ihe  fee  will  remain  in  the  defendant  in 
error,  or  in  anch  person  or  persona  as  might  then  claim  titk 
nnder  him:  Hill  t.  Alford,  46  Ga.  247,  250;  CSiewning  t. 
Shumate,  106  Ga.  752,  82  S.  K  544.  It  follows,  therefore,  that 
with  this  qualification  of  the  title  passing  by  tiie  deed  of  gift 
from  Oeorge  W.  Waters  to  Mary  EL  Dayis,  the  judgment  of  the 
court  below  must  be  affirmed. 

All  the  justices  concurring. 


OOHVXTAVGBa  TO  PBBSONS  HOT  HT  VEOtO. 

It    Grants  of  Xstatas  to  Take  Bffeet  Immediately. 

a.  Grantee  not  yet  in  Being. 

b.  Grantee  Who  has  Ceased  to  be  in  Being, 
e.    Grantee  en  Ventre  sa  Mere. 

d.  Grantee  Named  Beinir  a  Zlotitious  Person. 

e.  Grants  to  Heirs  of  a  Living  Person, 
f  •  Grants  to  the  Estate  of  a  Designated  Persen^ 
g.  Grants  to  Ck>rporatlone  not  in  Bsdstenoe* 

XL    Grants  of  Future  Bstates. 

a.  Grants  of  Bstates  in  Bemainder. 

b.  Granta  to  Trustees  for  Beneiloiaries  not  in  Being. 

Xi    Grants  of  Bstates  to  Take  Bfleet  Immediately. 

a.  Grantee  not  yet  in  Being.— The  doctrine  of  the  prlnd^ 
that  a  deed  to  an  Immediate  estate  In  land  made  to'  a  pers<m  not 
In  being  Is  absolutely  void.  Is  undoubtedly  a  universally  accepted 
nde:  MlUer  v.  Chltteoden,  2  Iowa,  815,  d68;  Harrlman  v.  Southam, 
le  Ind.  190;  Morris  v.  Caudle,  178  IlL  9,  00  Am.  St  Bep.  2B2,  08 
N.  B.  1066;  Llllard  v.  Buckets,  0  Terg.  04;  Newsom  v.  Thompaon* 
2  Ired.  2T7;  Heath  v.  Heath,  lU  N.  0.  647,  19  &  Bl  156;  Phelan  w. 
San  Francisco,  6  OaL  581;  Sloan  v.  KcOonahy,  4  Ohio^  157,  17a 

The  reason  for  the  rule  arose  from  the  necessity  at  common  law* 
of  a  Uvery  of  seisin  to  sustain  a  conveyance  of  an  immediate  es- 
tate, and  without  a  person  In  being  capable  of  taking  there  could  be 
no  livery  of  seisin:  HlUer  v.  Ohittenden,  2  Iowa,  815,  868;  Dupree 
V.  Dupree,  Busb.  Bq.  104,  59  Am.  Dec.  590. 

Property  must  at  all  times  have  an  owner,  and  It  was  Impossible 
for  one  person  to  part  with  his  ownership  unless  there  was  anoHier 
person  to  take  It  from  him.  A  grantor,  a  grantee,  and  a  thins 
granted  were  essential:  Dupree  v.  Dupree,  Busb.  Bq.  104,  60  Am. 
Dec.  590.  A  deed  to  a  person  having  no  existence  passed  no  title 
from  the  grantor:  Harrlman  v.  Southern,  16  Ind.  190.  A  deed  te 
living  children  and  also  to  unborn  children  confers  no  title  upon  an 
after-bom  child:  Lillard  v.  Rnckers,  9  Terg.  04. 
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A  grant  to  ttie  InhabltantB  of  a  e^taln  town,  If  oUierwiie  good, 
would  confer  no  estate  on  any  but  the  Immediate  reBldaiti»  and 
wonld  not  extend  to  others  who  subsequently  became  Inhabitants: 
Sloane  ▼.  McCk>nahy,  4  Ohio,  157,  170.  A  deed  conyeying  propel 
to  the  children  of  a  named  person  will  convey  a  good  estate  to 
those  In  being  at  the  time  the  deed!  was  executed,  but  it  cannot  be 
made  to  Include  after-bom  children:  Hogg  v.  Odom,  Dud.  18S.  A 
deed  to  such  children  as  should  be  aliye  at  a  certain  date  Is  void: 
Herwitt  Y.  New  TorlL  etc  R.  B.  Oa,  70  Oonn.  637,  40  AtL  OOS.  A 
deed  to  a  woman  and  her  children  conveys  no  title  to  children  who 
are  bom  more  than  a  year  thereafter:  Heath  y.  Heath,  114  N.  O. 
G47,  19  8.  B.  155.  And  a  deed  to  a  grantee  in  being  and  to  his 
nnbom  brother  or  sister,  though  delivered  and  recorded  after  the 
birth  and  death  of  a  sister,  is  valid  as  to  the  grantee  living  at  the 
time  of  the  execution  of  the  deed,  but  not  as  to  such  deceased 
grantee:  Morris  v.  Caudle,  178  III  9,  09  Am.  St  Rep.  282,  62  N.  BL 
103& 

bv  Grantee  Who  has  Oeased  to  be  in  Being.— ^A  conveyance  to 
one  who  is  dead  at  the  time  of  execution  is  a  nullity:  Hunter  v. 
Watson,  12  OaL  S63,  73  Am.  Dec.  548;  Neal  v.  Nelson,  117  N.  0.  898» 
08  Am.  St  Rep.  590, 28  S.  B.  428;  Morgan  v.  Hazlehurst  Lodge,  58  Miss. 
666.  A  deed  to  a  named  person  and  his  heirs,  the  person  named 
being  dead,  conveys  nothing  to  the  heirs,  for  tn  such  a  case  the 
word  *'heirs"  is  not  a  word  of  purchase  carrying  title  to  the  heirs, 
but  Is  a  word  of  limitation  qualifying  the  title  of  the  grantee: 
Hunter  v.  Watson,  12  GaL  863,  73  Am.  Dec.  548;  Neal  v.  Nelson,  117 
N.  G.  893,  53  Am.  St  Rep.  590,  28  S.  B.  428;  Morgan  v.  Hazlehurst 
Lodge,  53  Miss.  665.  But  a  deed  to  one  who  is  dead  at  the  time,  ''or 
his  heirs,"  Is  good  if  the  heirs  can  be  Identified,  for  the  reason 
that  he  will  talce  if  living,  and  he  has  no  heirs  until  his  death:  Neal 
T.  Nelson,  117  N.  O.  896,  53  Am.  St.  Rep.  590,  23  S.  B.  428;  Ready  v. 
Kearsley,  14  Mich.  224.  And  under  the  statutes  of  KentuclLy,  a 
deed  to  a  deceased  person.  If  accepted  by  his  children,  will  vest  in 
them  whatever  title  would  have  vested  in  their  ancestor  if  living: 
Northern  lake  Ice  Go.  v.  Orr,  102  Ky.  586,  44  S.  W.  216. 

e.  Grantee  en  Ventre  sa  Mere.— A  child  en  ventre  sa  mere  can- 
not take  under  a  deed  conveying  an  immediate  estate.  So  far  as 
common-law  conveyances  are  concerned,  a  child  must  be  actually 
bom  alive  before  it  could  be  a  grantee  in  a  deed  which  gave  an  im- 
mediate estate:  Dupree  v.  Dupree,  Rush.  Eq,  164,  69  Am.  Dec.  590. 
An  unborn  child  had  no  such  existence  as  would  enable  it  to  take 
a  present  grant  of  lands  by  deed,  although  en  ventre  sa  mere  when 
the  deed  was  executed:  Morris  v.  Caudle,  178  IlL  9,  69  Am.  St 
R^.  282,  52  N.  B.  1086b  And  a  deed  may  be  avoided  by  showing 
that  the  grantee  came  Into  being  subsequent  to  the  delivery  of  the 
deed:  Faloon  v.  Simshauser.  130  UL  649,  22  N.  B.  835.  As  will 
subsequently  be  seen,  a  child  en  ventre  may,  however,  take  a  r»- 
nainder.  and  nnder  a  trust    The  statutes  of  North  CarollDa  have 
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00  modified  this  mlo  tliat  a  child  who  la  mt  rmttn  aa  m&re  at  the 
date  of  the  conv^ance  will  take  aa  a  grantee,  hot  chUdrai  not  eon- 
eelyed  at  the  time  of  the  ezecntloii  of  the  deed  cannot  take:  Heath 
T.  Heath,  lU  N.  a  647, 19  &  O.  166. 

d.  Grantee  Named  Beinc  a  llotitloQa  Peraon.— A'  deed  to  a  lldi> 
tloua  peraon  la  void:  Morgan  ▼«  Hail^nxat  LodgOb  66  Misa.  666; 
MuBklngum  Valley  Tnmplke  Go.  t.  Ward,  13  Ohio,  120,  42  Am.  Dec 
191.  A  grantee  la  aa  neceaaary  to  the  conveyance  of  land  aa  a 
grantor.  Hence  a  patent  for  land  to  a  flctltiona  peraon  not  In  ex* 
iatenoe  carriea  no  title,  and  Inveata  no  Intereat  In  anyone:  United 
Statea  v.  Southern  Colorado  Goal  etc.  Go.,  18  Fed.  273;  Anderson  t. 
Bartela,  7  Golo.  266,  8  Pac.  226.  A  grant  to  a  flctltiona  parson  la 
frequently  held  void  because  of  uncertainty  aa  to  who  la  Intended 
aa  grantee:  Welhl  v.  Robertson,  97  Tenn.  468,  87  &  W.  274;  It  la 
also  held  void  becauae  then  la  no  person  In  existence  who  can  take 
aa  grantee:  Barr  v.  Schroeder,  82  CaL  609;  Dayld  ▼.  WUUamsburgh 
etc.  Ina  Co.,  88  N.  T.  266,  88  Am.  Rep.  418. 

Oare  should  be  taken  to  distinguish  between  a  deed  to  a  fictitious 
person  who  haa  no  existence^  and  one  to  a  peraon  In  exlatenoe^  the 
conveyance  being  made  to  him  by  a  flctltiona  name.  If  a  peraon 
la  In  existence  and  ascertained,  a  conveyance  to  him  by  a  flctitioua 
name  will  pass  title.  In  such  a  case,  if  the  grantee  la  In  existence 
and  Can  be  Identlfled,  it  la  immaterial  by  what  name  he  la  called, 
and  he  may  even  assume  a  name  for  the  occaalon:  Wilson  v.  White» 
84  CaL  289,  24  Pac.  114;  Thomaa  v.  Wyatt,  81  Ma  188i  77  Am.  Dec 
640. 

e.  Grants  to  Helra  of  a  Living  Pexaon.— A  grant  to  the  heirs  of 
a  llviog  person  is  void:  Hall  v.  Leonard,  1  Pick.  27;  Morris  v. 
Stephens,  46  Pa.  St  200;  Huss  v.  Stephens,  61  Pa.  St  282;  Ontland 
V.  Bowen,  116  Ind.  160,  7  Am.  St  Rep.  420^  17  N.  B.  281;  Tinder  t> 
Tinder,  181  Ind.  881,  80  N.  B.  1077;  Brooker  v.  Tarwater,  138  Ind. 
886,  87  N.  B.  979;  Winslow  v.  Wlnslow,  62  Ind.  & 

This  doctrine.  In  this  country,  seems  to  be  baaed  on  the  case 
of  Hall  V.  Leonard,  1  Pick.  27,  which  holda  auch  a  grant  void,  aa 
there  are  no  peraona  In  eaae  who  can  take  under  the  description, 
citing  Perkins^  section  62,  aa  authority  tor  the  proposition.  This  case 
while  it  waa  at  first  followed  without  question,  haa  been  eritictsed 
to  a  considerable  extent,  so  that  it  is  confined  to  its  precise  terms» 
and  if  any  words  are  found  tn  the  grant  which  indicate  an  intention 
to  treat  the  word  *'heirs"  aa  meaning  "chlldrai,"  the  oonveyanoe 
will  be  given  efl!ect  ao  far  aa  concerns  the  children  then  in  beinir: 
See  Huss  v.  Stephens,  61  Pa.  St  282;  Tinder  v.  Ttoder,  131  Ind. 
381,  80  N.  B.  1077.  In  this  first  case,  the  supreme  court  of  Pennayl> 
vauia  in  criticising  the  Massachusetts  case,  said:  ''If  the  learned 
judge  of  the  supreme  court  of  Massachusetts  had  noticed  that  thin 
rule  from  Perkins  was  predicated  of  incorporeal  interests,  which  He 
only  in  grant  and  are  not  ausceptible  of  livery,  he  would  not  bavte 
misled  us  into  applying  it  to  a  conveyance  of  land  here  in  Penn^yl* 
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▼anla,  where  registry  stands  instead  of  livery.**  And  the  Indiana 
aopreme  conrt.  In  the  last  case  cited  aboye,  said  that  '^irhile  It  may 

te  tme  that  we  are  committed  to  the  mle  stated*  It  is  also  tme  that 
the  court  has  manifested  a  pnrpoee  to  restrict  rather  than  enlarge 
Its  operation.  •  •  .  .  We  think  the  rule  is  not  one  to  be  applied  ex- 
cept in  cases  falling  bodily  within  its  operation.** 

f.  Orants  to  the  Eetate  of  a  Designated  Person.— A  deed  to  the 
^^estate  of*  a  named  person  is  a  nullity.  Such  deed  does  not  namo 
a  grantee  who  is  in  being,  and  capable  of  taking  the  estate  con- 
Toyed:  Simmons  ▼•  Spratt  (Fla.),  1  South.  860;  Simmons  y.  Spratt» 
20  FUu  495;  Mclncmey  y.  Beck,  10  Wash.  615,  39  Pac.  Ida  Such 
a  deed  does  not  convey  any  interest  to  one  who  is  the  sole  benefl- 
dary  under  the  wUl  of  the  decedent  to  whose  estate  the  grant  is 
made:  Simmons  y.  Spratt,  20  Fla.  496. 

g.  Orants  to  Corporations  not  in  Existence.— A  deed  to  a  cor> 
poratJon  which  is  not  yet  organized  and  has  no  valid  existence  is  a 
nullity  and  passes  no  title  to  anyone:  Douthitt  v.  Stinson,  03  Mo. 
268;  Phekin  v.  San  Francisco,  6  GaL  631;  Harriman  v.  Southam,  IS 
Ind.  190;  Russell  v.  Topping,  6  McLean,  194,  Fed.  Gas.  No.  12,163. 
A  grant  to  a  corporation  by  name  when  no  such  oorporation  is  in 
existence  conveys  nothing,  because  there  is  no  grantee  capable  of 
taking:  Douthitt  t.  Stinson,  63  Mo.  268.  This  rule  was  applied  in 
Russell  V.  Topping,  6  McLean*  194,  Fed.  Cas.  No.  12,163,  to  the  case 
of  a  corp<»ation«  which  although  organized,  was  prohibited  by  its 
charter  from  acquiring  real  estate  by  grant,  the  court  saying:  'If 
a  man  grant  his  estate  to  an  imaginary  corporation  which  exists 
only  In  his  own  mind,  no  title  passes,  and  it  is  precisely  the  same  it 
it  is  granted  to  a  corporation  rendered  incapable  of  taking  the 
grant    As  to  that  particular  faculty  it  is  not  a  corporation.'* 

These  decisions,  however,  refer  to  the  transfer  of  the  legal  tltle^ 
and  it  seems  do  not  affect  the  equitable  rights  of  the  parties  grow* 
Ing  out  of  the  transaction.  Hence,  in  White  Oak  Grove  Ben.  Soa 
T.  Murray,  146  Mo.  622,  47  8.  W.  601,  the  court,  while  admitting 
that  a  deed  to  an  unincorporated  company  did  not  convey  the  legal 
estate^  nevertheless  held  that  *^irhare  a  grantor  conveys  land  to 
such  a  company,  and  receives  and  retains  the  money  of  its  members 
therefcNT,  he  will  be  estopped  from  denying  the  validity  of  the  cor- 
poration or  its  powers  to  receive  the  grant  And  when  such  com- 
pany afterward  becomes  legally  incorporated  with  the  same  name» 
a  suit  by  it  to  compel  the  grantor  to  make  a  new  deed  and  to  en- 
Join  all  interference  by  him  will  be  upheld.**  But  see  Harriman  t. 
Southam,  16  Ind.  190,  where  a  grantor  was  held  not  to  be  estopped 
to  deny  the  existence  of  the  corporation  to  which  he  bad  conveyed 
land,  and  was  allowed  to  recover  the  land. 

H.    Orants  of  Future  Estates, 
a.    Orants  of  Estates  in  Bemainder.— The  rule  that  an  estate  can> 
not  be  conv^ed  to  a  grantee  unless  he  is  in  being  at  the  time  tho 
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deed  Is  ezecQted  !■  confined  to  estates  wMA  take  effect  Imaie- 
dlateljr.  and  are  not  applied  to  fntnre  eetatea  In  zemainder:  Dupcce 
T.  Dnpree^  Bnsb.  Bq.  104,  00  Am.  Dee.  090;  Newaom  t.  ThonpeoBt 
2  Ired.  277.  It  Is  not,  howeyer,  eyery  fatore  estate  tbat  is  ▼alU 
when  granted  to  a  person  not  In  esse.  As  has  already  been  seen, 
the  rssson  why  a  grantee  most  be  In  being,  was  the  necessity  of 
baring  some  one  to  whom  livery  of  seisin  could  be  mada  And  tbls 
reason  was  not  pffended  nor  the  mie  violated  by  allowing  an  un- 
born grantee  to  be  given  an  estate  In  remainder,  because  liveiy 
ef  seisin  could  be  made  to  the  life  tenant,  and  the  rule  was,  there- 
fore, satisfied:  Dupree  y.  Dupree,  Busb.  Eq.  104,  68  Am.  Dec.  600. 
But  there  must  be  some  one  In  existence  to  whom  livery  could  be 
made.  And  a  deed  conveying  a  future  estate  to  one  not  In  t>elng, 
end  giving  no  present  estate  to  a  living  person^  would  be  void.  Thus 
a  deed  to  such  children  as  should  be  alive  at  a  certain  future  date 
was  void,  for  It  undertook  to  create  a  fre^old  estate  to  eommenos 
In  the  fature,  without  any  Intervening  and  precedent  estate  to  sup- 
port It:  Hewitt  v.  New  Tork  etc.  R.  R.  CJo.,  70  Conn.  037,  40  AtL 
OOO.  But  If  there  Is  a  precedent  life  estate,  the  remainder  may 
be  given  to  a  person  unborn.  Such  a  remainder  will  be  contingent 
until  the  birth  of  one  who  answers  the  description  of  the  grantee^ 
when  it  will  become  as  fully  vested  as  If  It  had  been  granted  to  a 
living  person:  Amos  t.  Amos,  117  Ind.  19,  19  N.  E.  639.  For  other 
Illustrations  of  estates  In  remainder  rranted  to  persons  not  in  esse^ 
see  Graham  v.  Houghtalln,  80  N.  J.  L.  662;  Reed  v.  Fidelity  Trust 
etc.  Co.,  19  Ky.  Law  Rep.  1806,  44  S.  W.  967;  Fort  Jeffwson  Imp. 
Cki.  V.  Dupoyster,  21  Ky.  Law  Rep.  616^  61  8.  W.  810;  Larlverrs  v. 
Rains,  112  Mich.  276,  70  N.  W.  683.  In  Johnstone  t.  Taliaferro^  107 
Ga.  6,  82  8.  B.  081,  the  remainder  was  granted  to  the  children  of 
the  life  tenant,  who  was  not  married  at  the  time  of  the  execution 
of  the  deed.  In  Coots  t.  Tewell,  96  Ky.  867,  26  8.  W.  697,  26  8.  W. 
179,  the  remainder  was  granted  to  the  children  of  the  life  tmant* 
who  had  none  either  at  the  time  the  deed  was  executed  or  sab- 
eequently,  and  It  was  hdd  that  the  fee  remained  In  the  grantor 
which,  upon  his  death,  vested  in  his  heirs,  so  that  they  could  coor^ 
e  good  title. 

An  unborn  grantee  must  come  Into  being  during  the  continuance 
ef  the  Intermediate  estate,  or  at  the  moment  of  Its  t«mlnatlon» 
otherwise  there  Is  no  one  In  being  in  whom  the  remainder  could 
vest  as  a  present  estate  in  possession:  Dupree  v.  Dupree,  Busb.  BSq. 
164,  69  Am.  Dec.  690.  As  has  been  seen,  according  to  the  strict 
rules  of  the  common  law,  a  child  en  ventre  sa  mere  at  the  time  of 
the  termination  of  the  particular  estate  was  not  deemed  to  be  in 
esse,  and  hence  could  not  take  the  remainder.  But  this  was  rem- 
edied by  the  statute  10  and  11  William  III,  which  allowed  remalndere 
to  vest  In  children  while  yet  In  their  mother's  womb.  This  statute 
was,  however,  confined  to  remainders,  and  did  not  diange  the  nde 
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MB  to  the  grant  of  an  immediate  estate  to  a  child  en  rentre:  Dnpree 
T.  Dupree^  Bnsb.  Bq.  1G4,  69  Am.  Dec  600. 

h.  Grants  to  Trustees  for  Beneflciaries  not  in  Being.— The  prin- 
eipal  case  recognizes  that  property  may  be  eonyeyed  to  a  liylng  per* 
son  as  tmstee  for  the  benefit  of  after-born  children.  The  doctrines 
relating  to  tmsts  were  borrowed  largely  from  the  dyil  law.  So 
that  both  in  conveyances  to  nses  and  in  wills,  there  was  a  great 
departure  from  the  common  law.  For,  as  was  pointed  out  in 
Dnpree  y.  Dnpree,  Bnsb.  Eq.  164,  68  Am.  Dea  680,  'Inasmuch  as 
the  legal  ownnship  passed  to  the  trustee  or  the  heir  at  law  or 
executor,  that  was  supposed  to  satisfy  the  rule  of  the  common  law, 
which  requires  that  property  should  at  all  times  have  an  owner; 
and  the  use  was  left  to  be  shifted  about  according  to  the  intention 
of  the  grantor,  until  it  became  necessary  that  tbd  use  should  draw 
to  Its^  the  legal  estate'*  The  rule  aa  applied  to  charitable  trusts 
was  stated  thus  In  liiUer  y.  Chittenden,  2  Iowa,  816,  868:  ''By  the 
common  law,  all  grants  between  Indiyiduals  must  be  made  to  a 
grantee  In  existence^  or  capable  of  taking,  otherwise  there  could  be 
no  such  thing  as  Urerj  of  adsln.  This  role  does  not  apply,  how- 
eyer,  to  grants  or  deyises  to  charitable  or  beneyolent  purposes,  and 
especially  when  the  1^^  estate  is  yested  In  trustees,  to  hold  for 
the  use  of  the  contemplated  charity.  In  such  cases,  if  the  Intent 
of  the  donor  can  be  ascertained^  and  it  be  l^;al,  courts  of  equity 
will  carry  It  out*  Of  course  the  deed  must  show  an  Intention  to 
benefit  nnbom  grantees  or  they  will  not  be  included.  And  a  trust 
deed  for  the  benefit  of  a  woman  and  her  children,  there  being  noth- 
ing on  the  face  of  the  deed  to  indicate  a  contrary  intention,  will 
yest  no  title  in  the  children  afterward  begotten,  but  irlll  be  confined 
!to  the  woman  and  her  children  then  bom:  Oay  y.  Baker,  6  J<meg 
Bq.  94^  78  Am.  Dec  228;  HoUis  y.  Lawton,  107  Ga.  102,  73  Am.  St 
Bep.  114  82  8.  B.  848.  In  cases  of  trust,  also,  a  child  en  yentre  sa 
mere  Is  considered  in  esse  and  will  take  the  same  as  a  liyiog  bene- 
ficiary: Gay  y.  Baker,  6  Jones  Eq.  844,  78  Am.  Dea  228;  Dupreo  r. 
Dnpree^  Bnsb.  Bq.  IH  08  Am.  Dec  680l 

81.  B«w,  Vol  ULSZIV— ig 


ttt  AxmoAV  Stasb  Sbpobts,  Vol.  84.      £G6oigi% 


8LATT0HTEB  ▼.  STATU  ' 

[118  Gt.  28«»  88  8.  B.  854.] 

inSDainANORB^  PRINCIPAL  AND  A00B68ART.— Ib 
nMemeanon  there  are  no  accessaries  before  the  fact  nor  priA- 
dpflJa  In  the  eecond  degree,  but  all  aire  principals.  \ 

LABOENY  —  AtlSDEMBANORS  — PRINCIPAL8-<;ON8PIB^ 
AOY.— A  prirate  detectlTe  who  Induces  a  merchant  to  offer  a  re- 
ward for  the  detection  of  n  thief  in  his  employ,  when  no  theft  haa 
been  committed,  and  theiit  through  an  agent.  Induces  an  employd 
to  steal  goods  and  returns  them  in  order  to  obtain  the  reward,  is 
guilty  of  larceny. 

LAROBNT-Il>rrENT  TO  APPBOPRIATI^HOLDINQ  FOR 
REWARD.— To  constitute  a  larceny  it  Is  sufficient  if  the  pn^;»ert7 
be  taken  and  carried  away  with  the  Intent  to  appropriate  any 
pecuniary  right  or  interest  therein,  as  where  it  is  taken  with  the 
expectation  of  claiming  a  reward  for  its  return. 

CONSPIRACY  —  EVIDENCE.  —  THE  DECLARATIONS  OF 
ONE  CONSPIRATOR,  made  before  the  conspiracy  was  ended,  are 
admisslUe  in  eyidence  and  binding  upon  all  the  other  conspirators, 
although  the  one  making  them  Is  not  indicted  and  tried  witli  the 
others. 

Westmoreland  Brothera  and  T.  L.  Bishop,  for  the  plaintiffi 
in  error. 

0.  D.  Hill,  solicitor  general,  contra. 

*^  SIMMONS,  C.  J.  Bradlej  Slaughter  and  Horace 
Looney  were  jointly  indicted  and  convicted  of  the  offense  of  lar- 
ceny. They  moTed  for  a  new  trial,  and  the  judge  overmled 
the  motion.  To  this  judgment  they  excepted.  Construing  the 
evidence  most  strongly  in  favor  of  the  verdict,  we  find  it  substan- 
tially as  follows:  Slaughter,  Horace  Looney,  and  D.  S.  Looney, 
Horace  Looney's  father,  were  *®*  private  detectives.  On  Jan- 
nary  15, 1901,  Slaughter  told  Schaul,  a  merchant,  that  his  store 
was  being  systematically  robbed,  and  that  Slaughter  would  catch 
the  thief  for  fifty  dollars.  Schaul  stated  that  nothing  had  been 
recently  missed  from  the  store,  but  that  he  would  take  the  matter 
under  consideration.  On  the  18th  of  the  same  month,  in  an- 
other conversation,  Schaul  agreed  to  pay  Slaughter  fifty  dollars 
reward  for  the  detection  and  conviction  of  the  alleged  thief. 
Jackson,  a  negro  bootblack,  who  was  used  by  the  defendants  in 
some  of  their  detective  work,  was  told  by  D.  S.  Looney  that  if 
he  saw  anyone  attempting  to  sell  stolen  goods  to  bring  the 
articles  to  his  office.  '  Shortly  thereafter,  Fluell^  a  negro  boj 
employed  in  Schaul's  store,  turned  over  to  Jackson,  for  sale^ 
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a  finger-ring.  Jackson  took  the  ring  to  tiie  office  of  the  priyate 
detectiTCB.  They  told  Imn  to  retain  it  for  the  time,  and  after- 
ward D.  S.  Looney  told  Jackson  to  haTe  Flucllen  to  **geV*  a 
watch.  Jackson  told  Flnellen  that  he  could  sell  a  watch  for 
him  if  he  wonld  get  it,  and  flnellen  brought  a  watch  to  Jackson. 
Jackson,  on  Jannaiy  22A,  carried  this  watch  to  the  ofiice  of  the 
detectiYea  and  turned  it  oyer  to  Horace  Looney.  On  the  next 
day  Slaughter  telephoned  Schaul  to  come  to  the  ofiBce.  Upon 
Schaul's  arriyal  Slaughter  showed  him  the  watch  and  ring,  and 
asked  him  if  he  could  identify  them.  He  identified  the  watch 
as  haying  come  from  his  store,  but  could  not  say  whether  it  had 
been  stolen  or  sold.  The  watch  was  then  taken  to  SchauFs  part* 
ner,  who  immediately  identified  it  as  a  watch  that  had  been 
stolen;  for  he  had  giyen  a  tray  of  watches  to  Flnellen  to  dean 
and  had  afterward  missed  this  watch  from  the  tray.  The  ring 
was  like  some  carried  in  stock  by  Schaul,  but  was  a  cheap  ring, 
of  a  character  not  easy  to  identify.  No  other  articles  were 
missed  from  the  store  of  Schaul,  and  it  may  be  inferred  from 
the  eyidence  that  nothing  else  was  stolen  at  or  about  this  time. 
It  appeared  without  contradiction  that  Flnellen  stole  both  the 
ring  and  the  watch.  Jackson  testified  that  neither  of  the  de- 
fendants nor  D.  S.  Looney  had  told  him  to  haye  Flnellen  to 
steal  a  watch,  but  only  to  haye  him  to  '^gef '  a  watch.  Flnellen 
testified  that  he  had  been  induced  to  steal  both  the  ring  and 
the  watch  by  Jackson's  continued  solicitation,  Jackson  stating 
to  him  that  there  were  some  people  in  an  o£5ce  who  wanted  a 
watch  and  ring,  and  who  would  buy  them  if  he  would  steal 
them.  It  appears  that  the  watch  and  the  ring  were  returned 
by  the  detectiyes  to  Schaul,  the  owner. 

**•  1.  One  of  the  grounds  for  motion  for  new  trial  was 
that  the  court  erred  in  charging  the  jury  substantially  what  is 
set  out  in  the  first  headnote  hereto,  the  complaint  being  that 
the  defendants  were  not  indicted  for  conspiracy,  and  that  the 
charge  dealt  with  an  offense  different  from  that  with  which  the 
defendants  stood  charged.  We  think  this  ground  of  the  motion 
without  merit  The  facts  that  one  of  the  detectiyes  solicited 
a  reward  from  Schaul  for  the  detection  of  a  thief  represented 
to  be  systematically  robbing  Schaul's  store,  that  Schaul  agreed 
to  pay  the  reward,  that  another  of  the  detectiyes  had  Jackson 
to  induce  Flnellen  to  steal  from  SchauFs  store,  that  the  stolen 
articles  were  turned  oyer  to  the  third  detectiye  and  subsequently 
xetnmei  to  their  owner,  that  nothing  else  was  missed  from  the 
aU»^  and  that  all  these  things  took  place  within  a  yeiy  few  days^ 
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iro^li  ckaiiy  indicate  that  there  waa  a  conspiracj  or  joint 
•ohemey  to  which  the  detecti?ea  and  Jadcscm  were  paitieB,  to 
bare  Flu^eUen  comqiit  the  latoeny  and  then  to  claim  the  reward 
for  hia  detecticm.  In  misdemeanora  there  are  no  accessaries 
before  the  fact  nor  principala  in  the  second  degree,  bat  ''all  who 
would  be  such  in  felonies  are  principals  in  misdemeanors^ :  Ein- 
Hebrew  t.  State,  80  Oa.  238,  fi  S.  E.  6&  What  each  of  theas 
parties  did  was  the  action  of  all;  and  when  Fluellen  committed 
the  larceny,  taking  and  carrying  away  the  property  with  intent 
to  steal  it,  his  action  waa,  in  law,  Ihat  of  Jackson  and  of  the 
detectives  who  had  inatigated  the  crime.  Fluellen  waa  not  party 
to  the  scheme  to  obtain  the  reward,  and  stole  lucri  causa,  but 
be  shared  with  the  others  the  intent  that'  the  larceny  should  be 
tM>mmitted,  and  they  were  bound  by  what  he  did  in  this  matter, 
although  some  of  them  may  not  have  known  that  Fluellen  was 
the  person  who  was  to  commit  the  larceny.  The  defendanti^ 
agent  incited  and  induced  Fluellen  to  commit  the  laromy^  and 
the  agenfa  knowledge  was  imputable  to  the  defendanta.  The 
statements  of  Jackson  and  Fluellen  were  largely  denied  by  the 
defendants,  but  the  jury  believed  the  witnesses  rather  than  the 
defendants.  Slaughter,  in  his  statement,  said  that  it  was  often 
necessary  to  use  a  ''stool-pigeon''  in  order  to  catdi  a  thief.  The 
defendants  also  claim  that  they  were  merely  endeavoring,  as 
private  detectives,  to  detect  a  criminaL  How  far  private  de* 
tectives  may  go  in  such  matters  it  is  difficult  definitely  to  state. 
It  has  been  held  that,  after  the  detectives  have  ascertained  that 
«  conspiracy  has  already  been  formed  by  others  with  intent  to 
•commit  a  crime,  they  may  join  the  ^^  conspirators  and  go  with 
them  to  the  place  where  the  crime  is  committed,  in  order  to 
obtain  evidence  to  convict  the  real  criminals.  Whatever  may 
he  the  law  upon  that  point,  we  are  dear  that  a  private  de- 
tective cannot  originate  a  conspiracy  for  the  purpose  of  commit* 
ting  crime,  and  then,  after  having  induced  others  to  commit 
the  crime,  claim  for  himself  innocence  and  immunity.  It  waa 
argued  here  that  the  defendants  were  not  guiliy  of  larceny,  be- 
cause the  goods  were  returned  to  the  owner  and  the  defendants 
had  at  no  time  any  intent  to  appropriate  them  to  their  own  use 
or  to  permanently  deprive  the  owner  of  them.  It  is  settled  that 
where  one  finds  property  belonging  to  another  and  conceab  it 
for  the  purpose  of  retuining  it  after  a  reward  has  been  offered 
by  the  owner,  and  of  obtaining  such  reward,  he  is  (pilty  of 
larceny:  Commonwealth  v.  Mason,  105  Mass.  163,  7  Am.  Bep. 
Wli  Berry  v.  State,  31  Ohio  St.  219,  27  Am.  Bep.  506;  2 
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eiark  ft  ICanhall  on  Crimee,  747 ;  1  Wharton  on  Criminal  Law^ 
10th  ed.^  0ea  906.  '^Although  intent  to  appropriate  k  essential 
[to  larceny],  yet  such  appropriation  may  b*  made  even  though 
there  is  s  purpose  to  return  the  property  to  the  owner,  if  the 
purpose  is  to  make  use  of  the  temporary  possession  and  subse- 
quent return  with  a  view  of  obtaining  a  pecuniary  advantage": 
1  McClain  on  Criminal  Law,  sec.  567.  It  is  not  necessary,  to 
constitute  larceny,  that  the  property  should  be  itself  permanent- 
ly appropriated.  It  is  sufficient  if  the  property  be  taken  and 
carried  away  with  the  intent  to  appropriate  any  pecuniary  right 
or  interest  therein,  as  where  it  is  taken  with  the  expectation  of 
claiming  a  reward  for  its  return.  The  facts  of  the  present  case 
differ  from  those  of  the  cases  referred  to  by  the  above-cited 
authorities,  but  we  cannot  see  that  there  is  any  difference  in 
principle  that  would  constrain  us  to  hold  that  the  defendant* 
were  not  guilty  of  larceny.  They  did  not  expect  to  retain  the 
goods  or  to  permanently  deprive  the  owner  of  Ihem,  but  they  did 
expect  to  claim  the  money  reward  offered  by  the  owner  for  the 
detection  of  the  thief,  the  reward  having  been  offered  before  the 
goods  were  taken.  As  to  this  matter.  Dr.  Wharton,  in  his  work 
on  Criminal  Law,  tenth  edition,  volume  1,  section  149  (2)^ 
says:  ^All  detectives  are  in  one  sense  decoys,  and  all  decoys  are 
in  one  sense  detectives.  But  when  tiie  decoy  ceases  to  be  de- 
tective, and  becomes  the  apparent  originator  of  the  crime,  then, 
.  •  •  .  if  he  was  not  employed  by  the  government,  ••••  he  be- 
comes a  co-conspirator  liable  to  the  same  punishment  as  his 
associates,  on  the  same  principle  as  tiiat  which  makes  ^^  a 
person  who  appropriates  lost  property  for  the  purpose  of  getting 
t  reward  indictable  for  larceny':  See  also,  State  v.  Dudoussat, 
47  La.  Ann.  977, 17  South.  685,  where  it  is  ruled  that  a  detective 
or  decoy  does  not  become  a  real  accomplice  because  he  uses  de- 
vices to  detect  crime,  ''provided  the  device  is  not  a  temptation 
and  solicitation  to  commit  it.''  In  the  same  case,  in  discussing 
the  admissibility  of  evidence,  where  the  defendant  had  been 
entrapped,  it  was  said:  ''It  was  essential,  therefore,  to  show 
that  ttie  defendant  proposed  to  commit  the  crime,  and  the  means 
employed  were  not  used  as  an  inducement  or  temptation,  but  for 
the  purpose  of  securing  the  evidence.''  It  appears  to  us  to  be  less 
criminal  to  conceal  lost  property  with  the  hope  and  purpose  of 
getting  a  reward  which  may  be  thereafter  offered  for  its  return 
than  to  induce  a  man  to  offer  a  reward  for  the  detection  of  a 
thief,  when  no  theft  has  been  committed,  and  then  concoct  a 
scheme  to  have  goods  stolen  and  returned  in  order  to  obtain  the 
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leward.    After  a  careful  consideration  of  the  cafle,  we  think  the 
charge  of  the  conrt  was  aostained  by  the  law  and  the  OTidence. 

8.  Upon  the  trial  the  conrt  overmled  the  defendant's  ob- 
jections to  certain  testimony  of  Jackson,  offered  by  the  state, 
as  to  the  directions  given  by  D.  S.  Looney  to  Jackson  '^  hsfe 
FlaeUen  get  a  watch,  the  objection  being  that  it  was  hetnay 
and  did  not  bind  the  defendants.''  We  think  the  evidence  wu 
properly  admitted.  It  is  trae  D.  S.  Looney  was  not  on  trial 
and  had  not  been  indicted  with  the  defendants,  but,  if  he  was 
in  the  conspiracy  with  the  others,  his  declarations,  made  before 
the  conspiracy  was  ended,  were  as  binding  upon  them  as  though 
he  had  been  indicted  and  tried  with  them.  ''It  makes  no  differ- 
ence, as  to  the  admissibility  of  the  act  or  declaration  of  a  con- 
spirator against  a  defendant,  whether  the  former  be  indicted  or 
not,  or  tried  or  not»  with  the  latter;  for  the  making  one  a  co- 
defendant  does  not  make  his  acts  or  declarations  any  more  evi- 
dence against  another  than  they  were  before;  the  principle  upon 
which  they  are  admissible  at  all  being  that  the  act  or  dedaration 
of  one  is  the  act  or  declaration  of  all  united  in  one  common 
design,  a  principle  which  is  wholly  unaffected  by  the  considera- 
tion of  their  being  jointly  indicted":  Wharton  on  Criminal 
Evidence,  9th  ed.,  sec.  700.  Of  course,  the  declarations  or  acts 
of  a  third  party  can  have  no  probative  value  in  this  connection, 
unless  the  conspiracy  is  proved.  It  may  be  proved  either  before 
the  admission  of  evidence  as  to  the  acts  or  declarations  or  after- 
ward. If  no  conspiracy  is  proved,  the  evidence  '^  as  to  the 
acts  or  declarations  amounts  to  nothing.  In  the  present  case 
there  was  evidence  tending  to  show  that  D.  S.  Looney  joined  in 
the  scheme  or  conspiracy  with  the  defendants  and  Jackson,  and 
there  was  no  error  in  admitting  evidence  of  his  declarations. 

8.  There  was  some  evidence  to  show  the  guilt  of  the  defend- 
ants, and  the  jury,  by  their  verdict,  accepted  this  evidence  as 
true.  The  trial  judge  approved  their  finding,  and  this  court 
will  not  interfere  with  his  discretion  in  refusing  to  grant  a  new 
trial  upon  general  grounds. 

Judgment  affirmed. 

All  concurring,  except  Lewis,  J.,  absent 


Decoying  into  Crime.— Officers  and  detectives  have  no  right  t» 
suggest  the  commission  of  a  crime  and  instigate  others  to  take  part 
tn  its  commission,  in  order  to  arrest  them  when  in  the  act,  although 
the  purpose  may  be  to  capture  old  offenders.  Such  conduct  la  not 
only  reprehensible,  but  criminal,  and  wiU  not  be  Justified  or  en- 
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coonged  bj  the  courts:  Connor  y.  People,  18  Colo.  978,  36  Am.  St 
Bep.  296,  83  Pac  160. 

Xiaxoeny.— If  one  takee  propertj  with  the  Intent  to  retain  it  nntil 
lie  ie  paid  a  reward  for  its  restoration  to  the  owner,  and  in  the 
«Tent  of  not  receiying  snch  reward  not  to  return  the  property,  the 
teking  is  larcmy:  Dnnn  t.  State,  84  Tex.  Or.  Rep.  267,  68  Am.  8t 
Bep.  714.  80  &  W.  227. 


OANDLEB  T.  KIRKSET. 

[113  Ga.  800,  88  fik  B.  826.] 

CRIMINAL  RECOGNIZANGB8-DEFEN8B  TO.— Since  an 
Indictment  which  charges  the  principal  in  a  criminal  recognizance 
with  no  offense  against  the  state  amounts  to  no  indictment,  the 
sureties  may  set  up  its  Inyalidity  tn  defense  to  a  scire  facias  to 
forfeit  the  recognizance. 

Moses  Wright,  solicitor  general,  for  the  plaintiff. 
M.  B.  Eubanks,  contra. 


FISH,  J.  This  was  a  proceeding  to  forfeit  a  criminal 
recognizance.  In  defense  to  Ihe  scire  facias,  the  sureties  set 
up  that  the  indictment  against  their  principal  was  fatally  de« 
fectiTe,  and  coimsel  for  the  state  practically  conceded  this  to 
be  tm&  The  court  below  discharged  the  suretieis,  and  this  is 
the  ruling  of  which  complaint  is  made  in  the  bill  of  exceptions. 
The  question  thus  made  has  been  settled  by  the  decisions  of 
this  court,  which  we  are  now  asked  to  review.  In  State  t. 
Lockhart,  24  Qa.  420,  in  ruling  upon  the  *^^  point,  the  court 
said:  ^In  Liceth  v.  Cobb,  18  Ga.  314,  this  court  held  that  the 
defendant  was  not  bound  to  appear  before  indictment,  •  •  •  • 
and  that  it  is  good  ground  of  demurrer  to  a  scire  facias  that  it 
was  issued  before  indictment.  If,  then,  the  indictment  in  this 
case  was  fatally  defective,  not  only  not  charging  the  defendant 
with  the  particular  offense  for  which  he  was  recognized  to  ap- 
pear, but  with  none  other,  then  the  party  stands  unindicted  to 
this  time,  and  there  has  necessarily  been  no  breach  of  his  bond.'' 
This  decision  was  cited  and  approved  in  State  v.  Woodley,  25 
Oa.  235,  and  in  McDaniel  v.  Campbell,  78  Ga.  188.  We 
think,  as  held  in  these  cases,  that  an  indictment  which  charges 
the  principal  in  the  recognizance  with  no  offense  against  the 
state  amounts  to  no  indictm^it,  and  that  the  sureties  may  set 
ap  its  invalidity  in  defense  to  a  scire  facias  to  forfeit  the  recog* 
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nimiot.    We»  therefore,  upon  a  letiew  ni  tko  oaees  aboro  ie» 
ferred  to^  affirm  tke  eiBieb 
Judgment  afBnned. 

All  tbe  justices  concurring. 


Biiil— Dledierge  of  .^Quashing  tbe  Indictment  against  a  principal 
who  has  given  baU  to  appear  and  answer,  releases  the  surety:  See 
the  monographic  note  to  Belding  ▼.  State,  99  Am.  Dec  222.  But 
the  destruction  of  the  indictment  is  no  defense  to  an  action  on  the 
cecognlsance:  People  t.  Dennis,  4  Mich.  eiX^  00  Am.  Dec.  83& 


BANK  OF  FORSYTH  t.  DAVIS. 

[118  Ga.  841, 88  8.  E.  836.] 

GONVBRSION-OOLLATBRAL  8BCURITIES-TRANSFBB 
OF  PROMISSORY  NOTES.— The  payee  of  a  negotiable  promissoiT 
note,  with  whom  other  similar  notes  have  been  deposited  as  cc4- 
lateral  security,  may  properly  transfer  such  collateral  security  to 
one  to  whom  be  has  assigned  the  principal  note,  and  be  is  not  liable 
to  the  depositor  for  a  subsequent  wrongful  conversion  of  the  col- 
laterals by  tbe  transferee. 

NEGOTIABLE  INSTRUMENTS  —  PAYEE'S  RIGHT  TO 
TRANSFER.— One  who  makes  a  negotiable  promissory  note  and  de- 
livers it  to  another  is  charged  by  the  law  with  notice  that  tho 
payee  of  the  note  has  a  right  to  transfer  It  by  sale  or  otherwlaa 
to  whomsoeyer  he  may  see  pn^er. 

B.  L.  Bemer^  for  the  plaintiff  in  error. 
Cabaniss  &  Willingham,  contra. 


COBB>  J.  The  controlling  question  in  this  case  is 
whether  the  payee  of  a  negotiable  promissory  note,  with  whom 
other  notes  of  like  character  have  been  deposited  as  collateral 
secarity,  is  liable  to  the  depositor  for  a  conversion  of  the  coK 
laterals  by  one  to  whom  the  payee  had  transferred  the  principal 
note,  and  who  as  a  result  of  such  transfer  came  into  possession 
of  the  collaterals.  The  solution  of  this  question  depends  npon 
whether  the  payee  in  the  original  note  had  a  right  to  transfer 
the  collaterals.  He  was  certainly  authorized  to  transfer  the 
principal  note,  which  was  his  property.  If  he  could  transfer 
the  debt  due  him,  is  there  any  good  reason  why  he  should  not 
have  been  allowed  at  the  same  time  to  trsinsfer  the  property 
which  he  had  received  in  pledge  to  secure  the  principal  note? 
This  question  seems  to  be  settled  by  the  Civil  Code,  section  2961^ 
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vhich  declares:  The  pawnee  may  transfer  Iub  debt,  and 
it  the  poesession  of  the  thing  pawned,  and  the  pnrchaser  stands 
piedsdy  in  his  situation.''  When  the  pawnee  transfers  his 
debt  and  deliYers  to  the  transferee  the  property  given  to  secure 
the  debt,  the  transaction  is  not  a  sale  of  the  pledge,  but  simply 
places  the  transferee  in  the  same  position  which  the  original 
creditor  occupied.  Consequently,  the  proyisions  of  section  2958 
of  the  Civil  Code,  with  reference  to  sales  by  a  pawnee  of  the 
property  received  in  pledge,  are  not  applicable  to  such  transfer. 
The  section  of  our  code  which  authorizes  the  pawnee  to  transfer 
the  debt  and  with  it  the  thing  pawned  seems  to  be  a  codification 
of  the  common  law:  See  Goss  y.  Emerson,  23  N.  H.  38;  18 
Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  661 ;  Schouler  on  Bailments 
and  Carriers,  218;  Jones  on  Pledges  and  Collateral  Securities, 
2d  ed.,  sec.  425.  It  is  said,  however,  that  very  great  hardship 
may  result  from  this  rule,  growing  out  of  the  fact  that  the  payee 
of  the  note,  with  whom  the  collaterals  were  originally  deposited, 
may  be  solvent  and  a  person  to  whom  the  maker  of  the  note 
would  willingly  trust  the  securities  delivered  in  pledge,  and  the 
transferee  might  be  one  who  was  insolvent  and  irresponsible, 
on  account  of  which  loss  would  result  to  the  maker  of  the 
principal  note  if  the  transferee  converted  the  collaterals 
to  his  own  use.  One  who  makes  a  negotiable  promissory  note 
and  ddivers  it  to  another  is  charged  by  the  law  with  notice  that 
the  payee  of  the  note  has  a  right  to  transfer  it  by  sale  or  other- 
wise to  whomsoever  he  may  see  proper.  If,  therefore,  the  maker 
*^  of  the  note  desires  to  be  protected  against  a  transfer  by  the 
payee  of  other  notes  given  to  secure  the  debt,  he  should  let  his 
debt  be  evidenced  by  a  non-negotiable  paper. 
Judgment  reversed. 

AU  concurring,  except  Lewis,  J.,  absent. 


Cellatena  8eciizitiea.--On  the  rights  and  liabilities  of  holders  of 
collateral  securities,  see  the  monographic  notes  to  Griggs  v.  Day, 
82  Am.  St  Rep.  711-781;  State  v.  Bank  of  New  Bnglandt  68  Am.  St 
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CENTBAL  OF  OEOBOIA  RAILWAY  CO.  t.  BBOWK. 

inZ  Ga.  414,  88  fik  B.  96a) 

MASTER  AND  SBRVANT— LIABILITY  FOB  SEBVAJnTB 
TORT.— A  CORPORATION  is  answerable  for  the  tx^ts  of  Its  ser- 
rants  In  tbe  same  cases,  and  in  the  same  manner  and  form  of 
action,  as  other  masters. 

MA8TBR  AND  SEBVANT-UABILITT  FOB  WILLFUL 
TOBT.— A  master  Is  llaMe  for  the  torts  of  liis  servant,  committed 
In  the  coarse  of  the  servant's  emplojment,  thon^  the  tort  Is  willfiiL 

TBB8PA88  AND  0A8B-J0INDBB  OF  ACTION&— Under 
the  system  of  code  pleading;  the  distinction  between  trespass  and 
trespass  on  the  case  has  been  abolished,  and  the  two  may  be  Joined 
in  one  action. 

MASTER  AND  BEBVANT— WILLFUL  TRESPASS-JOINT 
ACTION.— A  master  and  servant  may  be  jointly  sued  in  trespass 
for  a  willful  wrong  committed  by  the  servant  within  the  scope  of 
his  employment 

TRESPASS— PRINtTIPALS.— In  trespass  an  are  principals 
and  the  act  of  one  is  the  act  of  alL 

MASTER  AND  SERVANT  —  JOINT  TRESPASSERS  — 
STRANGER— VENUE  OF  ACTION.^If  the  conductor  of  a  railroad 
train  nndertakes  without  justification  to  eject  a  pass^ig^,  and  an* 
other  passenger,  voluntarily  or  at  the  request  of  the  conductor^ 
Joins  In  the  illegal  act  and  thereby  commits  an  assault,  the  com* 
pany,  the  conductor,  and  the  assisting  passenger  are  Joint  tree- 
passers,  who  may  be  sued  in  one  action  in  the  county  of  the  real* 
dence  of  either. 

JURISDICTION— PLEA  TO— MERITS  OF  CASE.— In  try1i« 
tt  plea  to  the  Jurisdiction  of  the  court  It  is  not  proper  to  go  Into 
the  merits  of  the  case. 

Hall  ft  Wimberly  and  B.  C.  Jordan,  for  the  plaintiff  in  error. 

Marmaduke  0.  Bayne,  contra. 

^^  SIMMONS,  G.  J.  An  action  for  damages  was  bron|^t» 
in  the  city  court  of  Macon,  in  Bibb  county,  by  Julius  Brown 
against  McCowan  and  the  Central  of  Georgia  Bailway  Company. 
In  the  petition  it  was  alleged  that  plaintiff  was  a  passenger  <hi 
an  excursion  train  of  the  company,  going  from  Savannah  to 
Macon,  Georgia;  that  on  the  trip  the  conductor,  desiring  to 
eject  plaintiff  from  the  car  set  aside  for  white  persons,  procured 
the  assistance  of  McCowan;  that  a  willful  and  unjustifiable 
assault  and  battery  was  committed  upon  him  by  McCowan  with 
the  acquiescence  and  assistance  of  the  conductor;  that  thej 
caused  him  to  be  arrested  and  imprisoned  after  the  train 
reached  Macon;  that  his  arrest  and  imprisonment  wete  unlaw- 
ful and  malicious;  that  McCowaa  was  a  resident  of  Bibb  county. 
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in  which  the  suit  was  bionght^  and  that  tha  defeniiant  company 
was  a  corporation  of  thia  atate;  that  in  the  assault  and  ^^'^ 
battery  of  phuntiff,  McCowan  and  the  conductor  acted  jointly, 
and  that  the  defendants  were  jointly  liable  to  him  in  damages. 
The  railroad  company  filed  a  plea  to  the  jurisdiction,  on  the 
ground  that  the  acts  complained  of  were  not  committed  in  Bibb 
county,  but  in  the  county  of  Washington,  and  that  suit  could  be 
brought  against  the  company,  under  the  provisions  of  the  Civil 
Code,  section  2334,  in  that  county  only  in  which  the  cause  of 
action  originated,  or,  if  it  had  no  agent  in  that  county,  in  the 
county  of  its  residence.  The  issues  made  by  the  plea  to  the 
jurisdiction  were  tried  apart  from  the  main  case.  Evidence 
was  introduced  by  both  sides.  From  this  evidence  it  appeared 
that  the  acts  alleged  to  constitute  an  assault  and  battery  were 
committed  in  Washington  county.  Evidence  was  also  intro- 
duced upon  the  merits  of  the  case,  the  defendant  company  seek- 
ing thereby  to  justify  the  acts  of  the  conductor  and  those  of 
HcCowan,  while  the  plaintiffs  evidence  tended  to  show  that 
the  assault  was  imwarranted  and  unjustifiable.  After  the  close 
of  the  evidence,  the  trial  judge  directed  a  verdict  against  the 
plea  to  the  jurisdiction.    To  this  the  company  excepted. 

1,  2.  It  was  argued  that,  under  the  Civil  Code,  section  2334, 
providing  for  the  venue  of  suits  against  railroad  companies,  the 
courts  of  Bibb  coimty  were  without  jurisdiction  in  this  case. 
Had  the  company  alone  been  sued  for  acts  committed  in  another 
county,  it  was  admitted  that  this  code  section  would  be  control- 
ling; but  counsel  ior  the  plaintiff  contended  that  the  court  had 
jurisdiction  under  paragraph  4  of  section  16  of  article  6  of  the 
constitution  of  this  state.  This  constitutional  provision  (Civ. 
Code,  sec.  5872)  is  as  follows:  '^Suits  against  joint  obligors, 
joint  promisors,  copartners,  or  joint  trespassers,  residing  in 
different  counties,  may  be  tried  in  either  county.''  Whether 
this  suit  was  properly  brou^t  must  then  depend  upon  whether 
HcCowan  and  the  railroad  company  were  liable  to  the  plaintiff, 
mider  the  allegations  of  his  petition,  as  ^'joint  trespassers.'' 
Under  those  allegations  both  McCowan  and  the  conductor 
were  clearly  liable  in  an  action  of  trespass,  and  we  must 
determine  whether  the  company  was  liable  for  the  acts 
of  the  conductor  so  as  to  make  it  answerable  therefor  in  an 
action  of  like  kind.  One  of  the  first  questions  which  arises 
is  whether  a  corporation  can  be  sued  in  trespass.  It  is  curious 
and  interesting  to  read  of  the  evolution  of  the  doctrine  that  a 
corporation  can  be  so  sued.    At  an  earlier  period  it  was  sup- 
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posed  fbtl  •  wrfonMm  ooold  Mt  ^*  eamiit  a  tort,  sad  ttMk 
no  aetioii  iooadbig  in  tert  woqM  Be  agunt  it;  ttttt  tibe  e» 
ponticm  was  created  ftMr  lawfol  pQipoees,  and  had  no  power  to 
do  anything  unlawful;  and  that  wheneftr  ito  eerfanta,  agents^ 
or  oflScen  exceeded  the  charter  authority  by  doing  an  unlawfal 
aety  they  necessarily  committed  the  act  as  individuals  and  not 
as  lepresentatiTes  of  the  corp<»atioiL  Later  cases  entirdy 
repudiated  this  doctrine,  and  it  is  now  nrnversally  held  that 
corporations  may,  in  certain  cases,  be  held  liable  in  actions 
sounding  in  tort  Among  the  older  decisions  will  also  be  f  oond 
instances  in  whidi  courts  lunre  held  that  a  corporation  could  in 
no  instance  be  held  guilty  of  a  trespass,  because  the  corporation 
had  no  aims  with  which  to  commit  it,  and  could  not  beat  or  be 
beaten.  Another  resson  given  for  holding  that  a  oorporatioa 
could  not  be  sued  in  trespass  was  that  capias  and  exigent  would 
not  lie  against  it,ss  it  had  no  body  to  be  seised.  Modem  decisions 
show  that,  while  a  corporation  has  itself  no  arms  to  commit  a 
trespass,  it  has  the  right,  and  eacerciaes  it»  to  employ  servants 
and  agents  whose  acts  are  the  sets  of  the  corporation  and  who 
esn  and  do  commit  trespass;  and  that  the  writs  of  capais  and 
exigent  are  unknown  to  the  law  of  this  country.  The  courts, 
therefore,  hold  that  an  action  of  trespass,  as  well  aa  of  trespass 
on  the  case^  can  and  will  lie  against  a  corporation:  5  Thompeon 
on  Corporations,  sec  6806;  8t  Louis  B.  B.  Ca  v.  Dalby,  19 
m.  858;  Whiteman  v.  Wihnington  etc  B.  B.  Ca,  2  Harr.  (DeL) 
014,  88  Am.  Dec  411;  Bamsden  v.  Boston  etc  B.  B.  Co.,  104 
Mass.  117, 6  Am.  Bep.  800;  Easton  Connties  By*  Co.  t.  Broom, 
6  Ex.  814. 

The  result  of  these  cases  is  to  settle  definitely  the  pn^Kwitica 
that  a  corporation  is  answerable  for  the  torts  of  its  servanto  in 
the  same  cases  snd  in  the  same  manner  and  form  of  aeti<m  in 
which  other  masters  sxe  liable  for  the  torts  of  thor  servants: 
Taylor  on  Private  Corporations,  4tii  ed.,  sec  835.  Some  of  the 
courts  seem  at  one  time  to  have  been  inclined  to  hold  that  a 
master  could  not  be  held  liable  for  the  willfnl  torts  of  his  ser- 
vant, because,  it  was  said,  if  the  servant  throu|^  anger  or  malice 
committed  an  assault  upon  a  person,  he  ceased  for  the  time 
being  to  occupy  the  position  of  servant,  and  acted  independ- 
ently ;  that  inasmuch  as  he  was  not  authorised  to  commit  an  as- 
sault, he  did  not  represent  the  master  in  that  act,  but  acted  aa 
an  individual,  the  master  therefore  being  not  liable  either  in 
case  or  in  trespass.  This  argument  has  long  since  been  ex- 
ploded.   The  theoiy  thai  one  may  be  a  servant  one  minute,  and 
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the  T617  ^^  next  minute  get  i^giy,  oomxiiit  an  aasaulty  and  in 
that  act  be  not  a  servant,  was  too  refined  a  distinction.  I  have 
lead  a  great  deal  upon  the  subject,  and  belieye  that  the  law  haa 
been  definitely  settled  contrary  to  this  finenspan  theory,  and  that 
the  courts  have  settled  down  to  the  common-sense  doctrine  that 
a  master  is  liable  for  the  torts  of  his  servant,  committed  in  the 
course  of  the  servant's  employment,  even  though  the  tort  be  a 
willful  one :  34  Am.  Law  Beg.,  N.  S.,  120.  In  many,  probably 
in  a  laige  majority,  of  the  instances  in  which  masters  have  been 
held  liable  for  the  torts  of  their  servants  the  liability  has  been 
made  to  rest  upon  the  negligence  of  the  servant  and  the  negli- 
gence of  the  master  in  employing  a  careless  servant,  or  upon  the 
master's  negligent  failure  of  duty.  In  such  cases  the  master  is 
held  to  be  liable  in  an  action  on  the  case.  But  it  is  also  held 
that  the  master  may,  in  certain  cases  wheie  liable  for  the  tort 
of  his  servant^  be  held  answerable  in  an  action  of  trespass  vi  et 
annis.  The  master  is  liable  in  trespass  for  the  willful  torts 
of  his  servant,  committed  in  the  course  of  the  servant's  employ* 
ment  and  in  and  about  the  master's  business.  Our  Civil  Code, 
section  3817,  provides  that  ^every  person  shall  be  liable  for  torts 
committed  by  his  •  •  •  •  servant  by  his  command  or  in  the 
prosecution  and  within  the  scope  of  his  business,  whether  the 
same  be  by  negligence  or  voluntary."  In  the  case  of  Eastern 
Counties  By.  Co.  v.  Broom,  6  Ex.  314,  it  was  said  (page  325) : 
^We  are  all  clearly  of  opinion  •  •  •  •  that  an  action  of  trespass 
for  assault  and  battery  will  lie  against  a  corporation,  whenever 
the  corporation  can  authorise  the  act  done  and  it  is  done  by 
their  authority."  And  in  a  Massachusetts  case  we  find  the  f ol« 
lowing:  ''Where  a  master  employs  a  servant  to  do  an  act  which 
involves  the  use  of  force  against  the  person  or  property  of  an- 
othar,  and  the  servant,  in  the  course  of  his  employment,  uses 
force  in  a  manner  ex  to  an  extent  unlawful  and  unjustifiable, 
both  are  answerable  as  trespassers":  Holmes  v.  Wakefield,  12 
Allen,  580,  90  Am.  Dec  171.  See,  also,  Moore  v.  Fitchburg  B. 
JL  Corp.,  4  Gray,  466,  64  Anu  Dec  83;  Hewett  v.  Swift,  8 
Allen,  420;  Howe  v.  Newmarch,  12  Allen,  66;  St  Louis  B.  B. 
Co.  ▼•  Dalby,  19  HL  363;  6  Thompson  on  Corporations,  sec 
7394. 

The  courts  have  not  aU  been  dear  as  to  whether  the  master 
and  servant  can  be  sued  jointly  in  trespass  for  the  tort  of  the 
servant.  The  doubt  has  been  as  to  whettier,  under  the  conmunw 
law  pleadings  th^  master  was  not  liable  in  trespass  on  the  case 
and  tl^  aenrajpA  ^^  liable  ii^  trespass,  so  that  tl^e  two  could  not 
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be  joined  in  the  same  action.  Under  our  more  rational  aysteni 
of  code  pleading  we  have  abolished  the  distinction  between 
trespass  and  trespass  on  the  case,  and  there  is  no  reason  why 
the  two  shonld  not  be  joined  in  one  action.  If  the  plaintiff 
has  a  caose  of  action  against  one  person,  all  he  now  has  to  do  is 
to  state  it  plainly  and  distinctly;  if  he  has  a  canse  of  action 
against  two,  he  is  required  to  do  no  more.  If  both  the  master 
and  the  serrant  are  liable  for  the  same  willful  tort  of  the  ser- 
vant, why,  under  our  system  of  code  pleading,  should  they  not 
be  joined  in  the  same  action,  although  at  common  law  one  would 
be  liable  in  case  and  the  other  in  trespass?  But  however  this 
may  be,  it  is  contended  that  the  constitutional  provision  relied 
upon  to  give  the  right  to  sue  the  railroad  company  in  the  county 
of  McCowan's  residence  applies  only  to  ''joint  trespassers,"  and 
that  the  master  and  servant  are  not  ''joint  trespassers"  if  one 
is  liable  in  case  and  the  other  in  trespass.  Conceding  this  to 
be  true,  we  think  that  in  the  present  case  the  railway  company, 
the  conductor,  and  McCowan  were  all  joint  trespassers  and  all 
jointly  or  severally  liable  in  an  action  of  trespass  vi  et  armis  at 
common  law.  This  must  follow  logically  from  what  has  been 
said  above  to  show  that  in  a  case  like  the  present  the  corporation 
is  liable  in  trespass  for  the  willful  tort  of  its  servant  done  in  and 
about  the  master's  business  and  in  the  course  of  the  servant's 
employment  This  view  is  supported  by  courts  whose  decisions 
are  entitled  to  the  highest  respect  and  consideration,  and  by 
eminent  text-writers.  In  Moore  v.  Fitchburg  B.  B.  Corp.,  4 
Gray,  465,  64  Am.  Dec.  83,  it  was  said :  'TThere  is  no  di£5culty 
in  joining  the  corporation  with  their  servant  in  the  same  action.'' 
In  Hewett  v.  Swift,  3  Allen,  420,  it  was  held  that,  "where  the 
corporation  gives  an  order  to  a  servant  to  do  an  act  which  im- 
plies the  use  of  force  and  personal  violence  to  others,  if  the 
servant  in  the  execution  of  that  service  goes  beyond  the  proper 
limits  as  to  the  use  of  force,  and  commits  a  trespass  by  unjusti- 
fiable violence,  and  inflicts  an  injury  by  a  blow  or  kick  upon  the 
person  attempted  to  be  removed,  the  corporation  will  be  liable 
in  an  action  of  trespass  therefor";  and  that  "a  joint  action 
would  lie  against  the  corporation  and  their  servant."  This  de- 
cision was  followed  in  Holmes  v.  Wakefield,  12  Allen,  580,  90 
Am.  Dec.  171.  See,  also,  Brokaw  v.  New  Jersey  etc.  B.  R.  Ca, 
32  N.  J.  L.  328,  90  Am.  Dec.  659,  wherein  it  was  held  that  an 
action  of  trespass  for  an  assault  and  battery  would  lie  jointly 
against  an  individual  and  a  corporation  whose  ^^  servant  par- 
ticipated in  it:  Favorite  v.  Cottrill,  62  Mo.  App.  119;  UUman 
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T.  Hannibal  eta  R.  R.  Co.,  67  Mo.  118;  Wright  t.  Compton, 
63  Ind.  337;  6  Thompson  on  Corporationa,  aecs.  6288,  6289; 
Cooley  on  Torts,  2d  ed.,  138  (•120) ;  Wood  on  Master  and  Ser- 
Tantj  586  et  seq.;  Dicey  on  Parties,  2d  Am.  ed.,  490  (m.  p. 
466).  These  authorities  show  that  a  master  and  servant  may 
be  jointly  sued  in  trespass  for  a  willful  and  affirmative  wrong 
conimitted  by  the  servant  within  the  scope  of  his  employment. 
This  is  upon  the  theory  that  in  trespass  all  are  principals  and 
the  act  of  one  the  act  of  all.  If,  in  the  present  case,  the  com- 
pany and  its  servant,  the  conductor,  could  have  been  joined,  we 
eee  no  reason  why  the  company  could  not  be,  upon  the  same 
principle,  joined  with  the  third  person  who  participated  with 
the  conductor  in  committing  the  trespass.  The  conductor  was 
joint  trespasser  with  the  company  and  with  such  third  person, 
and  it  must  follow  Ihat  the  third  person  and  the  company  were 
also  joint  trespassers.  If  the  conductor  of  a  railroad  train  un- 
dertidces  without  justification  to  eject  a  passenger,  and  another 
passenger,  voluntarily  or  at  the  request  of  the  conductor,  joins 
in  the  illegal  act  and  thereby  commits  an  assault,  the  assisting 
passenger,  the  conductor,  and  the  company  are  all  principals, 
and  there  can  be  no  reason  why  all  cannot  be  sued  in  one  and 
file  same  action.  If  the  conductor,  who  represented  the  com- 
pany, and  McCowan  were  joint  trespassers,  then  under  the 
constitutional  provision  stated  above  the  action  would  lie  in 
the  county  of  Ihe  residence  of  either,  and  the  suit  was  properly 
brought  in  Bibb  county  wherein  one  of  the  defendants  resided. 

3.  In  trying  the  plea  to  the  jurisdiction  of  the  court  it  was 
not  proper  to  go  into  the  merits  of  the  case.  The  railroad  com- 
pany sought  to  show  that  McCowan  was  not  liable  to  the  plain- 
tiff, and  that  the  courts  of  Bibb  county  had,  therefore,  no  juris- 
diction of  the  company.  We  think  that  this  is  a  matter  for  de- 
termination on  the  final  trial  of  the  case.  Of  course,  if  it  should 
appear  upon  that  trial  that  McCowan,  the  resident  defendant, 
was  not  liable  in  this  action,  there  could  be  no  judgment  against 
either  him  or  the  railroad  company :  Hamilton  v.  Du  Fre^  111 
Oa.  819,  35  S.  E.  684. 

Judgment  affirmed. 

All  the  justices  concurring. 

IN  THB  SUBBBQUBNT  OASB  of  Lynch  v.  Florida  Central  etc 
B.  R.  Co.,  113  Ga.  1105,  89  8.  B.  411,  tlie  railroad  company  was  held 
sot  liable  for  an  assault  and  battery  committed  by  its  station 
agent  and  another  upon  a  third  person.  In  this  case  It  appeared 
that  the  third   person  was   driying  his  wagon  uiK>n  the   station 
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gmmdii  IB  flolattoii  of  Um  mlaa  U  th»  eomfpmaj^  nd  was  repetl- 
•dlr  oidtnd  to  dttist,  bot  xmMI  ao  heed  to  eoch  reqiieete.  and  aonsbl 
adTlce  from  other  employte  of  the  oompany  who  were  not  atiowa 
to  hare  had  any  authority  oyer  the  grounds.  The  third  person  wait 
to  the  father  of  the  station  agent  to  complain  of  his  son's  treatment 
of  him,  and  together  they  went  to  the  station  to  see  the  agent, 
where  the  father  and  the  plaintiff  engaged  in  an  altercation  ia 
which  the  agent  participated,  and  the  plaintiff  was  injured  by  the 
assault  and  battery  of  both  the  agent  and  his  father.  The  railroad 
company  was  held  not  to  be  liable,  since  the  plaintiff  did  not  se^ 
the  company's  agent  because  of  any  business  he  had  with  him  ss 
agent,  but  for  the  purpose  of  adjusting  a  personal  grleyance.  It 
was  entirely  a  personal  matter  between  the  plaintiff,  the  father, 
and  the  agent,  and  the  fact  that  It  was  not  adjusted  in  a  manner 
agreeable  to  the  plaintiff  was  not  the  fault  of  the  company. 

At  the  time  of  the  quarrel  and  the  injury,  the  agent  was  acting 
upon  his  indiyidual  responsibility»  and  not  within  the  scope  of  his 
employment.  The  <H>iiiAon  in  no  way  questions  the  doctrine  of  the 
principal  case,  but  clearly  shows  that  such  doctrine  is  not  applicable 
to  the  facts  before  it,  and  quotes  from  Oolumbus  etc  Ry.  Go.  t. 
Christian,  07  Ga.  50.  25  &  B.  411,  as  to  the  Uability  of  a  raihroad 
company  for  the  torts  of  its  agents:  "^For  the  wrongful  act  of  an 
employft  of  a  railroad  company  resulting  in  injury  to  another,  com- 
mitted while  engaged  in  the  performance  of  the  company*a  business 
in  the  line  of  his  duty,  the  company  is  liable^  But  if  while  so  en> 
gaged,  upon  some  private  feud  previously  existing  or  suddenly 
arising,  wholly  disconnected  with  his  duties  ss  such  employ^  and 
not  pertaining  to  the  business  then  in  process  of  transactton  (the 
company  then  not  owing  to  the  other  the  duty  of  personal  pn^ 
tection),  he  commit  injury  upon  the  person  of  another,  the  company 
would  not  be  liable."  And  quoting  from  City  Elec  Ry.  Co.  ▼• 
Shropshire,  101  Ga.  87,  28  8.  B.  506^  the  opinion  says:  *'One  wte 
voluntarily,  and  by  his  own  misconduct,  places  it  beyond  the  power 
of  the  master  to  protect  him,  surely  cannot  comi^in  of  an  oiiila> 
slon  so  to  do.  Especially  is  this  true  where  he  practically  invltea  thm 
master's  servant  to  disregard  and  abandon  his  official  duties  and 
enter  into  a  personal  encounter  on  his  own  account  and  upon  hia  la- 
dividual  responsibility.'*  To  the  same  effect  are  cited  the  casea  of 
Georgia  R.  R.  ft  B.  Ca  v.  Richmond,  98  Ga.  405,  25  &  B.  565,  and 
Georgia  R  R.  ft  B.  Go.  v.  Hopkins,  106  Ga.  924^  75  Am.  8t  R^.  39^ 
83  S.  B.  865.  

A  Vaster  is  liable  for  the  Willful  and  ICaUoious,  as  well  as  for 
negligent,  acts  of  his  servant,  done  in  the  course  of  his  employmoit 
and  within  the  scope  of  his  authority:  Nelson  Business  College  Oow 
V.  Lloyd,  60  Ohio  8t  448,  71  Am.  St.  R^.  720,  54  N.  B.  471.  Sea 
the  discussion  of  this  principle  in  the  monograpliic  note  to  GocMlloa 
V.  Memphis  etc.  R.  R.  Co.,  54  Am.  St  Rep.  85^. 

Kaster  and  Servant  May  be  Joined  in  one  action  to  recover  fior 
injuries  suffered  from  the  letter's  negligence:  Greenberg  v.  Wlita» 
comb  Lumber  Co.*  00  Wis.  225,  48  Am.  St  R^p.  ttl,  tt  M.  W.  Mk 
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COLUMBTTS  ▼.  GBIGGS. 

[118  Oa.  597,  88  S.  B.  963.] 

NBGLIOENOB  —  CONTRIBUTORY  —  UNSAFB  STRBBT-* 
LIABILITY  OF  CITY.— A  trarder  who  knowingly  and  deliberateir 
takes  the  risk  of  drlTing  orer  a  defective  portion  of  a  street,  whlchf 
«  city  baa  negligently  failed  to  put  In  safe  condition,  cannot  recorer 
for  Injuries  sustained,  where  the  danger  Is  so  plain  and  obvious 
that  driving  over  the  place  in  question.  In  and  of  itself,  amounts 
to  a  want  of  ordinary  care  and  diligence. 

F.  D.  Feabody  and  L.  F.  Garrard,  for  the  plaintiff  in  error. 

McNeill  ft  Leyy,  contra. 

^^^^  LUMPKIN,  P.  J.  This  case  comes  here  upon  excep- 
tions to  a  judgment  overruling  a  motion  for  a  new  trial,  whidi 
contains  many  grounds.  It  is  imnecessary  to  pass  upon  them 
in  detail,  for  the  verdict  was  wholly  imwarranted  by  the  evi« 
denoe,  and  it  is  apparent  from  the  record  that  the  case  cannot 
at  another  hearing  present  any  aspect  materiaUy  different  from 
that  in  which  it  now  appears.  Dr.  Griggs  brought  an  action 
against  the  city  of  Columbus,  for  personal  injuries  resulting 
from  its  alleged  negligence  in  failing  to  put  in  a  safe  condition 
for  travel  a  portion  of  a  street  which  had  been  rendered  unsafe 
by  reason  of  certain  work  done  therein,  with  the  ci^s  permis* 
sion,  by  a  railway  company.  Pending  the  action  the  plaintiff 
died,  and  his  administratrix  was  made  a  party  in  his  stead. 
Taking  the  most  favorable  view  of  the  evidence  which  could  be 
fairly  entertained  in  her  behalf,  it  affirmatively  appeared  that 
it  was  palpably  and  obviously  dangerous  to  attempt  to  drive  at 
night  over  that  place  in  the  street  at  which  the  injury  occurred* 
Nevertheless  the  deceased,  with  full  and  accurate  knowledge  of 
this  fact»  voluntarily,  on  a  very  dark  night,  accompanied  an* 
other,  who  had  like  knowledge,  in  a  buggy  which  the  latter  tm- 
dertook  to  drive  over  that  place.  As  a  result  the  buggy  was 
thrown  over  an  embankment  and  Dr.  Origgs  was  seriously  in* 
jured.  Both  occupants  of  the  buggy  were  perfectly  familiar 
with  the  situation  and  fully  aware  of  tiie  danger.  They  actually 
discussed  it  but  a  few  minutes  before  the  catastrophe  hap- 
pened. Not  only  ^^^  was  the  night  exceedingly  dark,  but  the 
ground  was  covered  with  snow,  which  circumstance,  the  record 
discloses,  manifestly  increased  the  hazard  and  actually  oontrib- 
uted  to  bringing  abont  the  casualty.  Granting  that  the  n^li« 
^noe  of  the  dty  was  fully  establidied,  it  ia  certainly  tma  thai 
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Br.  OriggB  and  his  companion  were  wanting  in  ordinazy  cue 
and  diligence.  They  both  knowingly  and  deliberately  took  i 
risk  the  danger  of  which,  to  any  person  of  common  prudence, 
would  have  been  plain  and  obvioua.  It  further  appeared  that 
ihey  did  ao  without  excuse,  for  there  was  no  emeigency  con- 
straining  them  to  travel  over  the  dangerous  place,  and  thej 
had  the  choice  of  other  routes  to  their  destination,  some  of 
which  were  perfectly  safe,  and  any  one  of  which  was,  under  the 
circumstances,  unquestionably  safer  than  that  which  they  choee. 
The  law  by  which  this  case  should  be  controlled  was  fully  dis- 
cussed by  the  writer  in  Samples  ▼•  Atlanta,  95  Ga.  110,  22  S. 
E.  135.  It  is,  in  substance,  that  a  traveler  exercising  due  care 
may,  although  he  knows  there  is  some  dang»  in  driying  over  a 
defective  portion  of  a  street  which  a  dty  has  negligently  failed 
to  put  in  safe  condition,  recover  for  injuries  thus  sustained,  un- 
less  the  danger  is  obviously  of  such  a  character  that  driving  over 
the  plaoe  in  question,  in  and  of  itself,  amounts  to  a  want  of  (ordi- 
nary care  and  diligence.  Certainly,  a  man  cannot  heedlessly 
rush  into  grave  peril,  of  the  existence  of  which  he  is  perfectly 
aware,  and  then  hold  anyone  else,  whether  negligent  or  not, 
responsible  for  the  consequences. 

The  court  below  ought  to  have  granted  a  new  trial  on  the 
ground  that  the  verdict  was  not  warranted  by  the  evidence. 

Judgment  reversed. 

All  the  justices  concurring. 


DefeotlTe  Street— Contributory  HegUg«iiee.-iAltbou^  a  person 
Injured  by  reason  of  a  defect  in  a  street  had  knowled^^e  of  sudi 
defect,  that  fact  wlU  not.  of  itself,  deprive  him  of  his  riirbt  of 
action;  but  such  knowledge,  with  all  the  other  facts,  is  to  be  con- 
sidered by  the  jury  in  determining  whether  he  wss  guilty  <tf  con- 
tributory negligence:  Frankfort  v.  Coleman,  19  Ind.  App.  36S,  €5 
Am.  St  Rep.  412,  49  N.  B.  474.  Bee,  further.  Church  y.  Howard 
City,  111  Mich.  296»  66  Am.  St  Rep.  896,  69  N.  W.  651;  McQuillaii  v. 
Seattle,  10  Wash.  464,  45  Am.  St  Rep.  799^  88  Pac  Uia 
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MALONE  ▼.  ADAMS. 

[118  Oa.  791,  89  8.  B.  607.] 

B8TATES  OP  DBGBDENTS— DECLARATIONS  TO  PROVE 

PBDIORBB.— THE  GENERAL  RULE  is,  that  the  declarationB  of 
m.  deceased  person  are  not  admissible  In  eyldence  on  a  question  of 
pedigree,  until  there  Is  some  proof  outside  of  such  declarations 
tiiat  the  declarant  was  in  fact  a  member  of  the  family  about  which 
lie  was  speaking. 

ESTATES  OF  DECEDENTS-DECLARATIONS  TO  PROVE 
PBDIGREB.— The  declarations  of  a  decedent,  whose  estate  Is  In 
controversyf  that  he  wss  related  to  the  one  who  claims  his  estate, 
are  admissible  In  evidence  without  other  proof  of  the  fact  of  rela- 
tionship. 

B.  J.  Jordan,  for  the  plaintifF  in  error. 
Arnold  ft  Arnold  and  Abbott  &  Abbott,  contra. 

*•*  LUMPKIN,  P.  J.  A  paper  purporting  to  be  the  last 
will  and  testament  of  Mattie  Adams,  deceased,  was  offered  for 
probate  by  T.  H.  ''^  Malone  as  executor.  By  this  instrument 
flie  greater  part  of  the  property  therein  mentioned  was  given  to 
one  Lizzie  Beed,  who  was  not  related  to  the  alleged  testatrix. 
'A  caveat  was  filed  by  one  Mattie  Adams,  who  claimed  to  be 
the  niece  and  only  heir  at  law  of  the  decedent.  The  grounds  of 
the  caveat  were,  that  at  the  time  of  the  execution  of  the  paper 
ahe  did  not  have  sufficient  mental  capacity  to  make  a  will,  and 
that  the  execution  of  the  paper  offered  for  probate  was  procured 
by  undue  influence  and  duress  practiced  upon  the  decedent  by 
tibe  subscribing  witnesses  and  by  Lizzie  Beed,  the  beneficiary 
therein  named.  The  trial  of  the  case  on  appeal  resulted  in  a 
Tcrdict  finding  that  the  paper  in  question  was  not  the  will  of 
the  decedent.  The  propounder  moved  for  a  new  trial,  which 
waa  denied  him,  and  he  excepted.  The  controlling  question 
presented  by  his  motion  for  a  new  trial  was  whether  or  not  cer- 
tain declarations  of  the  decedent,  to  the  effect  that  she  was 
related  by  blood  to  the  caveatrix,  were  admissible  in  evidence, 
the  ruling  of  his  honor  of  the  trial  bench  being  that  they  were. 
Such  other  points  as  are  presented  for  our  determination  will 
be  very  briefly  referred  to  after  disposing  of  this  question. 

1.  The  substanoe  of  the  declarations  of  the  decedent  which 
fbe  oenrt  allcmed  to  be  proved  was  that  the  caveatrix  was  hei 
sjeoe.  It  was  insisted  that  under  the  mling  of  this  court  in 
Cheene  t.  Aliiiaiid»  111  Ga.  785,  36  a  E.  967,  these  declarations 
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were  inadmiasible.    It  was  in  that  case  held  that:  ^Sayings  of 
a  deceased  person  cannot  be  Tendered  competent  eTid^ioe  on  a 
question  of  pedigree  bj  merely  proTing  that  snch  person  said  hi 
was  a  kinsman  or  relative  of  the  person  whose  pedigree  is  the 
subject  matter  of  the  inquiry.    The  fact  of  relationship  most 
be  shown  by  other  evidence."    Tlie  question  now  in  hand  ii 
altogether  different    There  was  no  attempt  to  prove  that  say 
deceased  person,  while  in  life,  had  declared  that  he  «r  she  was 
related  by  blood  or  marriage  to  Mattie  Adams,  tbe  deceased, 
and,  upon  the  strength  of  such  a  declaration,  to  introduce  an- 
other and  additional  declaration  to  the  effect  fliat  there  alis 
existed  a  relationship  between  her  and  the  living  ICattie  Adama 
The  declarations  sought  to  be  proved  in  the  present  case  wert 
those  of  the  alleged  testatrix  whose  estate  was  in  controverqr- 
While  she  was  not,  of  course,  related  to  herself  by  blood  or  mar- 
riage, flhe  certainly  was  a  member  of  the  family  of  individuals 
with  whom  she  was  connected  by  blood  or  affinity,  and  no  prool 
^^^  was  required  to  establish  the  fact  that  ahe  was  a  member  d 
that  particular  family.    We  are,  therefore,  of  the  opinion  thai 
the  evidence  as  to  her  declarations  was  adinissibk  under  aeetiflB 
5177  of  the  Civil  Code,  which  reada  as  follows:  Pedigree,  in- 
cluding descent,  relationship,  birth,  marriage,  and  death,  may 
be  proved  either  by  the  dedarationa  of  deceased  persooa  rdakel 
by  blood  or  marriage,  or  by  general  repute  in  the  family,  or  kj 
genealogies^  inscriptions,  ^family  trees,'  and  similar  evidmoe." 

A  case  peculiarly  in  point  is  Ihat  ct  Wise  v.  Wynn,  69  HiflSi 
590,  42  Am.  Bep.  881.  One  Charles  Wise,  who  had  lived  in 
Mississippi  for  forty  years  and  whose  antecedents  were  entirely 
unknown,  died  intestate.  His  supposed  heirs  at  law  proved 
that  they  were  the  children  of  one  Thomas  Wise,  of  a  named 
town  in  Amelia  coimty,  Virginia;  Ihat  their  father  had  a 
younger  brother  Charles,  who  left  that  state  forty  years  previ- 
ously, and  that  nothing  had  been  heard  of  him  since.  They 
then  sought  to  introduce  the  testimony  of  two  witnessea  to  the 
effect  that  Charles  Wise,  whose  estate  was  in  question,  had  tdd 
them  that  he  had  a  brother  Thomas,  who  lived  in  the  town 
above  mentioned,  and  that  he  himself  had  lived  there.  The 
court  held  that  these  decUrations  were  admissible.  Judge 
Chalmers,  who  delivered  the  opinion  in  that  case,  diacossea  the 
question  so  clearly  and  so  forcibly  that  we  cannot  attempt  to 
better  express  our  views  in  r^ard  thereto  than  by  quoting  and 
adopting  as  our  own  the  following  admirable  presentatioik  by 
him  of  the  law  on  the  subject:  ""The  general  role  vndMbtod||r 
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is,  that  before  hearsay  declarations  in  matters  of  pedigree  caio 
be  introduced  in  evidence,  some  proof  dehors  the  declarations 
must  be  made  that  the  declarant  was  in  fact  a  member  of  the 
family  about  which  he  was  speaking.  It  was  unanimously  so 
ruled  by  all  the  judges  in  the  Banbury  Peerage  Case,  2  Selw, 
N.  P.  764,  where  the  petitioner  sought  to  introduce  in  evidence 
the  statements  and  depositions  contained  in  a  chancery  litiga« 
tion  conducted  more  tlian  one  hundred  and  fifty  years  before^ 
in  which  an  ancestor  of  the  petitioner  styled  himself,  and  waa 
styled  by  those  who  professed  to  belong  to  the  family,  the  legit- 
imate son  of  A  B.  It  was  held  that  such  statements  were  not 
admissible,  though  upon  a  question  of  pedigree,  until  it  could  be 
shown  by  proof  aliunde  that  those  making  these  statements 
actually  were  members  of  the  family  as  to  which  the  claim  was 
preferred.  The  same  doctrine  is  announced  in  Monkton  v. 
Attorney  General,  2  Russ.  &  ^'*  M.  147,  though  it  may  perhaps 
be  doubted  whether  the  conclusion  reached  in  that  case  does  not 
offend  against  the  doctrine.  But  in  these  and  many  other  cases 
of  a  similar  character  which  might  be  cited,  the  attempt  was  to 
set  up  some  right  derived  through  the  declarant,  and  to  estab^ 
lish  that  right  by  his  own  statements  as  to  the  pedigree  of  the 
family  of  which  he  claimed  to  be  a  member.  It  seems  manifest 
that  this  cannot  be  done  without  precedent  proof  from  other 
sources  that  he  is  what  he  claims  to  be,  to  wit,  a  member  of  the 
family.  Thus,  if  Charles  Wise  had  married  here  and  left  chil- 
dren, it  is  clear  that  those  children  could  not  have  claimed  any 
interest  in  the  estate  of  Thomas  Wise,  in  Virginia,  by  virtue 
alone  of  their  father^s  statement  that  Thomas  was  his  brother. 
But  how  is  it  when  the  case  is  reversed,  and  a  plaintiff  is  seek- 
ing to  reach  the  estate  of  the  declarant  by  evidence  of  what  he 
said  with  reference  to  his  family  and  kindred  ?  It  is  quite  clear 
that  I  cannot  establish  my  right  to  share  in  the  estate  of  A  by 
proof  alone  of  the  fact  that  my  father  declared  in  his  lifetime 
that  A  was  his  brother;  but  may  I  not  do  so  by  showing  that  A 
himself  so  declared?  Upon  this  question  we  find  a  singulair 
dearth  of  authorities.  In  Adie  v.  Commonwealth,  25  Oratt. 
712,  a  case  strikingly  like  this  in  all  its  features,  testimony  of 
this  character  seems  to  have  been  admitted  without  objection, 
and  60,  also,  in  Cuddy  v.  Brown,  78  111.  415.  In  Moffit  v. 
Witherspoon,  10  Ired.  185,  persons  who  claimed  to  be  the  neph- 
ews and  nieces  of  Mrs.  Donahoe  in  an  ejectment  suit  brought 
sfter  her  death  to  recover  certain  real  estate  belonging  to  her 
daring  her  life^  were  permitted  to  prove  that  she  had  declared^ 
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many  jears  before  her  death,  that  the  mother  of  the  plaintilb 
waa  her  only  sister,  aad  no  other  proof  of  heirship  than  thii 
seems  to  have  been  offered.  In  Shields  ▼.  Bouchery  1  De  Gex 
ft  S.  40  (a  case  to  which  we  have  not  had  aoceas,  but  which  is 
referred  to  at  length  in  Wharton  on  Evidence,  section  208,  note 
4),  Sir  £night  Bmce  expressed  the  strong  conTiction  that,  in  t 
controversy  purely  genealogical,  declarations  made  by  a  deceased 
person,  as  to  where  he  or  his  family  came  from,  of  what  place 
his  father  was  designated,  and  what  occupation  he  followed, 
would  be  admissible,  and  might  be  most  material  evidenee  for 
the  purpose  of  identifying  and  individualizing  the  person 
and  family  under  discussion.  Independently  of  these  or  any 
authorities,  we  think,  ex  necessitate  rei  and  as  a  matter  of  com- 
mon sense,  that  declarations  such  as  were  offered  here  and 
^^^  under  the  circumstances  here  existing,  should  always  be 
ireceivcd  in  evidence.  They  stand  to  some  extent  upon  the  foot- 
ing of  declarations  against  interest,  or  of  what  Mr.  Whartoa 
calls  'self-disserving  declarations.'  If  they  be  not  admitted, 
there  must  be  in  many  cases  a  failure  of  justice.  No  man  whtf 
knew  Charles  Wise  in  Virginia  ever  saw  him  here,  and  no  man 
who  knew  him  here  ever  saw  him  in  Virginia;  and  if  we  rejeet 
his  own  statements  as  to  who  he  was,  and  whence  he  came,  these 
inquiries  must  remain  forever  unanswered.  If  such  be  the  rule 
of  law,  it  must  be  impossible  legally  to  establish  the  identity  of 
very  many  travelers  who  die  among  strangers  in  distant  lands, 
although  in  point  of  fact  there  may  not  be  in  any  man's  mind 
the  slightest  doubt  as  to  who  they  were.'' 

2.  It  was  further  urged  before  us  that  there  was  not  sufficient 
evidence  at  the  trial  below  either  to  warrant  any  instructions 
with  regard  to  undue  influence,  or  to  support  a  verdict  that  the 
testamentary  paper  was  a  result  of  such  influence.  An  ezami* 
nation  of  the  record  satisfies  us  that  these  contentions  are  not 
meritorious. 

Judgment  affirmed. 

All  the  justices  concurring. 


Bvidence  of  Pedigree.— Declarations  of  deceased  members  of  a 
family,  made  ante  litem  motam,  are  received  to  prove  family  rda- 
tionship,  including  marriages,  births,  and  deaths,  and  the  facts 
necessarily  resulting  from  those  events.  But  they  are  not  admiaslble 
ontil  it  is  first  shown  that  the  person  who  made  them  was  a  mem- 
ber of  the  family.  Slight  proof  of  this  relationship^  however.  Is 
Bufflcient:  Young  v.  Shulenberg,  166  N.  Y.  886,  80  Am.  St  Beii.  71KK 
80  M.  B.  186.  See,  also,  BsUte  of  Wmiams,  128  OaL  662»  79  Am. 
St.  Bep.  07,  61  Pac  670. 
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WILLS— LOST— PRESUMPTION.—Wbere  a  wfll  Is  lost  or 
destroyed,  tbe  presumption  is  that  it  was  revoked  by  the  testator. 
This  presmnption  can  be  rebutted  only  by  proof  that  the  loss  or 
destraction  was  subsequent  to  the  testator's  death,  or  without  his 
consent 

WILLS-LOST— PROOF— ByiDBNOB.-THB  BXBOUTION 
of  a  lost  will  must  be  prored  by  the  subscribing  witnesses,  but  ita 
contents,  its  loss  or  destruction,  and  the  facts  necessary  to  rebut 
the  presumption  of  revocation  by  the  testator  may  be  shown  by 
any  other  competent  evidence. 

WILLS— LOST-PROOF  OF  DBSTRUOTION.-MBRB  OP- 
PORTUNITY to  destroy  a  will  on  the  part  of  persons  interested  in 
establishing  intestacy  is  not  sufficient  to  rebut  the  presumption  that 
the  testator  destroyed  it  tor  the  purpose  of  revocation. 

WILLS-PROOF  OF  DBSTRUOTION.— DBCLARATI0N8 
OF  AN  HBIR  of  the  testator,  who  is  not  a  party  to  the  record,  that 
he  destroyed  the  will  after  the  testator's  death,  are  merely  hearsay 
and  not  admissible  as  against  other  persons  interested  in  the  case. 

J.  N.  Olenii^  H.  C.  Jones,  and  Green  &  McEinnejf  for 
file  plaintiff. 

Candler  ft  Thompson^  for  the  defendants. 


COBB,  J.  Yamer  filed  a  petition  in  the  court  of  ordi- 
nary, alleging  that  Eaekiel  Beeves  had  departed  this  life  testate, 
and  that  his  last  will  was  destroyed  subsequently  to  his  death, 
and  praying  that  a  copy  of  the  will  be  established  and  admitted 
to  record.  To  this  petition  certain  persons,  describing  them- 
selves  as  the  heirs  at  law  of  Ezekiel  Reeves,  filed  a  caveat,  setting 
np  that  at  the  time  of  the  execution  of  the  alleged  will  the 
Intator  was  not  of  sonnd  mind,  that  in  executing  the  paper  he 
acted  under  the  undue  influence  of  Yamer,  and  that  the  failure 
to  find  the  paper  was  due  to  the  fact  that  the  testator  had  de- 
stroyed it  with  the  intention  of  revoking  it.  The  court  of  ordi- 
nary refused  to  admit  to  record  the  paper  alleged  to  be  a  copy 
of  the  will,  and  the  case  was  appealed  to  the  superior  court. 
On  the  trial  there;,  at  the  conclusion  of  the  evidence  introduced 
by  the  propounders,  the  court  passed  an  order  dismissing  the  ap- 
peal and  sustaining  the  judgment  of  the  court  of  ordinary. 
This  judgment  was  reversed  by  the  supreme  court,  and  a  new 
trial  ordered:  Scott  t.  McEee,  105  Ga.  256,  31  S.  E.  183. 
While  the  case  was  pending  in  the  supreme  court  Yamer  die^ 
and  two  of  the  l^tees  under  the  alleged  will  were  made  partiea 
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in  fliis  eourt  in  bit  placi.  When  the  caie  came  on  for  trial  a 
aeoond  time  in  the  aaperior  court,  after  the  introdnction  of  the 
teatimony  in  behalf  of  the  prapoimden,  the  court  held  that  the 
eridence  was  inauflScient  to  authoriae  the  eatabliabnent  of  the 
paper  aa  the  laat  will  of  Ea^iel  Beevea,  and  entered  a  jadg- 
ment  denying  the  application  to  probate  the  copy  will  and  refoa- 
ing  to  allow  it  to  be  admitted  to  ncotd.  TbB  caae  la  here 
•gain  npon  a  bill  of  exceptiona  containing  aaaignmenta  of  error 
upon  the  mling  jnat  referred  to^  and  npon  other  rolinga  made 
during  the  progreaa  of  the  triaL 

1^  2.  The  code  dedarea:  *^t  a  will  be  loet  or  deatroyed  aub> 
aequent  to  the  death,  or  without  the  consent  of  the  teatator,  a 
copy  of  the  aame,  clearly  proTed  to  be  audi  by  the  aubacribing 
witneaaea  and  other  eTidenoe,  may  be  admitt^  to  probete  and 
record  in  lieu  of  the  original;  but  in  every  auch  caae  the  pre> 
aomption  ia  of  revocation  by  flie  testator,  and  that  preaumptioa 
must  be  rebutted  by  ^^  proof:  Civ.  Code,  see.  3289.  It  aeona 
that  there  is  nothing  in  this  statute  which  is  in  conflict  with  the 
general  rule  on  the  subject  therein  dealt  with,  but  that  it  is 
merely  declaratory  of  the  law  aa  it  atood  at  the  time  of  the  adop> 
tion  of  the  code:  See  Pritchard  on  Willa,  sec.  50,  p.  51,  n.  3. 
In  Kitchens  ▼.  Kitchens,  39  Oa.  168^  99  Am.  Dec  453,  the  aeo^ 
tion  of  the  code  juat  quoted  waa  conatrued,  and  it  was  there 
held  that,  while  the  execution  of  the  will  must  be  proved  by  flie 
three  subscribing  witnesses  in  the  same  manner  aa  in  the  pro- 
bate of  a  will  in  aolemn  form,  the  contenta  of  the  paper,  tiit 
deatruction  or  Ices  of  the  same,  and  the  facta  necessary  to  rebut 
the  presumption  of  revocation  by  the  testator  might  be  ahown  by 
any  other  evidence  which  would  be  sufficient  to  satiafy  the  con- 
acience  of  the  jury  that  the  will  was  executed  as  testified  by  tiie 
subscribing  witnesses,  and  waa  lost  or  deatroyed  since  the  death 
of  the  testator,  or  without  hia  conaent  before  hia  death.  The  rule 
laid  down  in  Kitchens  v.  Kitchens,  39  Oa.  168,  99  Am.  Dec.  453, 
was  followed  and  approved  in  Moeely  v.  Caxr,  70  Ga.  333 .  Se^ 
also,  Surge  v.  Hamilton,  72  Oa.  624;  QUlia  v.  Qilli8,96  Ga.  17, 
51  Am.  St  Bep.  121,  23  S.  E.  107.  In  the  preaent  the  three 
subscribing  witnesses  to  the  will  were  produced  and  sworn,  and 
their  testimony  waa  such  that  the  jury  would  have  been  author^ 
ized  to  find  that  the  testator  had  executed  a  paper  which  he  de» 
clared  to  be  his  last  will,  and  that  he  waa  at  the  time  of  ita  execu« 
tion  mentally  capable  of  making  a  wilL  There  was  also  eridence 
from  which  a  jury  could  have  found  that  the  copy  will  produced 
at  the  trial  was  a  correct  copy  of  the  paper  proved  by  the  aab> 
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serilriiig  witnooBM  to  liaTe  been  executed  as  *  wOL    It  wae 
ahown  fliat  the  paper  so  executed  could  not  be  found  after  the 
death  of  the  testator.    This  placed  upon  the  propounders  the 
burden  of  proring  that  the  paper  was  destroyed  after  the  death 
of  the  testator,  or  that,  if  destroyed  during  his  life,  its  destruc- 
tion was  without  his  consent.    The  only  evidence  in  the  record 
which  can  be  looked  to  to  determine  this  question  is  in  substance 
as  foDows:  l^e  will  was  executed  by  the  testator  and  then  de- 
lirered  to  Yamer,  the  nominated  executor,  who  carried  it  away 
with  him.    After  this  the  testator  sent  for  the  will,  and  it  was 
returned  to  him  by  Vamer.    So  far  as  the  record  discloses,  the 
will  was  never  seen  by  anyone  after  its  return.    A  few  days  be- 
fore his  death  tiie  testator  told  Vamer  that  the  will  was  in  his 
room  in  a  chest,  which  he  pointed  to  with  his  finger,  and  said  to 
Vamer  that  he  wanted  him  to  see  that  the  provisions  of  the  will 
were  carried  ''^^  out  after  the  testator's  death.    The  testator 
was  in  an  unconscious  condition  for  several  days  before  he  died, 
bat  the  evidence  does  not  show  that  he  fell  into  this  condition 
immediately  after  the  statement  to  Vamer  just  referred  to. 
Hie  paper  which  had  been  executed  as  a  will  not  being  in  exist- 
ence at  the  time  the  application  for  the  probate  of  it  was  made, 
the  propounders  were  met  at  the  threshold  of  their  case  with 
Hie  presumption  that  the  paper  had  been  revoked  by  the  tes- 
tator, and  it  was  incumbent  upon  them  to  overcome  this  pre- 
anmptioD  by  proof.    The  rale  is  thus  stated  by  Mr.  Pritchard 
in  hiB  work  on  Wills:  ''When  a  will  cannot  be  found  after  the 
death  of  the  testator,  th^e  is  a  strong  presumption  that  it  was 
deotroyed  or  revoked  by  the  testator  himself,,  and  his  presump- 
tion stands  in  the  place  of  positive  proof.    He  who  seeks  to 
establish  a  lost  or  destroyed  will  assumes  the  burden  of  over- 
earning  this  presumption  by  adequate  proof.    It  is  not  sufi^ent 
for  him  to  show  that  persons  interested  to  establish  intestacy  had 
an  opportunity  to  destroy  the  wilL    He  must  go  further  and 
ohoWy  by  facts  and  circumstances,  that  the  will  was  actually 
fraudulently  or  accidentally  lost  or  destroyed,  against,  and  not 
in  accordance  with,  the  wishes  and  intention  of  the  testator'': 
Pritchard  on  Wills,  sec  50,  subsec  2.    Mr.  Schouler  says:  ''If 
a  will  last  traced  to  the  testator's  custody  cannot  be  foimd  at 
his  death,  the  presimiption  that  he  destroyed  it  for  the  purpose 
of  revocation  outweighs  the  probability  of  its  fraudulent  and 
criminal  destraction  by  another,  when  unsupported  by  any  evi- 
dence except  that  of  cq>portunity,  though  this  latter  circumstance 
la  always  worthy  ol  consideration  with  other  proof ;  Schouler  on 
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Willi,  8d  6d.,8ec.4029  p.  446.  See,  aleo,  1  Jannan  on  WiUB^Kg- 
elow's  6th  ed.,*125;  ITnderliill  on  WiUs,  sec.  278;  Page  onWilb, 
sec.  442.  Did  the  propounders  carry  the  burden  which  the  law 
placed  upon  them  of  showing  by  sufficient  proof  that  the  testa- 
tor had  not  revoked  the  will,  and  that  the  failure  to  find  it  was 
due  to  its  destruction  subsequently  to  his  death,  or  in  his  life- 
time without  his  consent?  It  does  not  seem  that  the  evidence 
was  sufficient  to  overcome  the  presumption  which  arises  in 
such  cases.  It  not  having  been  shown  that  the  testator  lapsed 
into  a  state  of  unconsciousness  immediately  after  the  declara- 
tion  to  Varner  that  he  desired  his  will  to  be  carried  out  and  that 
the  paper  would  be  found  in  a  certain  place,  the  evidence  in  be- 
half of  the  propounders  did  not  preclude  the  possibility  of  the 
testator's  having  formed  an  intention  to  revoke  ''^^  the  will 
and  carried  such  intention  into  effect  by  having  the  same  de- 
stroyed between  the  time  that  he  made  the  statement  to  Varner 
and  the  time  that  he  lapsed  into  the  state  of  unconsciousness 
which  preceded  his  death.  This  being  so,  there  was  no  error  in 
refusing  to  establish  the  copy  offered  as  the  last  will  of  Ezekiel 
Beeves  and  to  allow  the  same  to  be  admitted  to  record. 

3.  The  propounders  offered  to  prove  that  a  daughter  of  the 
testator  had  said  that  she  had  destroyed  her  father's  will  after 
his  death.  The  daughter  referred  to  was  not  a  party  to  the 
case.  The  court  refused  to  admit  the  testimony,  and  we  think 
the  ruling  was  clearly  right  The  declarations  of  this  daughter 
were  merely  hearsay  aa  against  other  persons  interested  in  the 
case,  and  as  she  was  not  a  party  to  the  record,  they  were  not,  in 
the  preset  controversy,  admissible  under  any  rule  of  which  we 
are  aware. 

4.  The  record  contains  assignments  of  error  upon  the  re- 
fusal of  the  court  to  allow  the  propounders  to  ask  certain 
witnesses  different  questions  that  are  contained  in  the  record. 
As  it  is  not  disclosed  what  answers  were  expected  to  these  vari« 
ous  questions,  these  assignments  present  no  question  for  de- 
cision :  Central  By.  Go.  v.  Bond,  111  Oa.  15,  36  S.  E.  229,  and 
cases  cited. 

Judgment  affirmed. 

All  the  justices  concurring. 


Lost  Will.— A  will  Is  presumed  to  have  been  destroyed,  with  te- 
tent  to  revoke  it,  from  proof  that  it  cannot  be  found  after  the  tes- 
tator's death:  Collyer  v.  CoUyer,  110  N.  Y.  481,  6  Am.  8t  Rep.  406^ 
18  N.  E.  110;  Behrens  v.  Behrens,  47  Ohio  8t  323,  21  Am.  St.  Rea 
620,  25  N.  E.  209.    As  to  what  proof  will  overcome  this  prcsump* 
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tkm,  we  tte  moBOfrapbic  note  to  Ontham  t.  Bnrcli,  28  Am.  8t.  Ben. 
847.  84a 

Iioet  Will— Proof  of.— Though  the  subetance  of  a  destroyed  or 
lost  will  may  be  admitted  to  probate.  It  must  be  shown  by  the  clear- 
est and  most  satisfactory  evidence  that  the  Instmment  was  prop- 
erly executed  and  was  not  revoked  by  the  testator,  and  what  were 
its  contents.  In  some  Jurisdictions  the  execution  and  contents  may 
be  proved  by  a  single  witness;  in  others,  the  statute  requires  more 
than  one:  Note  to  Tynan  v.  Paschal,  84  Am.  Dec.  628-630;  Dickey 
T.  Malechi,  6  Mo.  177,  34  Am.  Dec.  130;  Matter  of  Page,  118  IlL 
576,  50  Am.  Rep.  895.  8  N.  B.  852;  Kitchens  v.  Kitchens,  88  Ga.  168, 
99  Am.  Dec.  458.  Consult,  also,  Jones  v.  Gasler,  139  Ind.  382,  47 
Am.  8t  Rep.  274,  38  N.  E.  812;  In  re  Bills'  Bstat«i  W  Minn.  401. 
48  Am.  St  Bep.  CH  56  N.  W.  lOCa 


WOODSroB  V.  LIPPOLD. 

[118  Oa.  877,  89  S.  A  400.] 

M0RT6AGES-GANCBLING  SATISFACTION— MBRGEB.^ 
Where  a  mortgagee  takes  a  conveyance  of  the  mortgaged  premises, 
the  mortgages  not  being  canceled,  and  suhsequently  conveys  to  one 
who  takes  no  assignment  of  the  mortgages,  and  who  requests  that 
the  mortgages  be  satisfied  and  canceled  of  record,  In  order  to  clear 
the  record  of  liens  against  the  property,  an  unequivocal  intention 
is  expressed  that  the  mortgages  should  no  longer  exist,  but  should 
merge  In  the  title,  and  equity  will  not  restore  the  liens  of  the  mort- 
gages In  order  to  give  them  priority  over  an  intervening  mortgage. 

MISTAKB  OF  FACT-RBLIBF.-EQUITY  wlU  grant  relief 
against  a  mistake  of  fact  only  when  it  is  of  such  a  nature  that  it 
could  not,  by  reasonable  diligence,  have  been  avoided  at  the  time, 
but  relief  will  not  be  given  against  the  results  of  Inexcusable  negli- 
genos. 

One  Mrs.  Venable  executed  two  mortgages  to  the  American 
Trust  and  Banking  Company.  Subsequently  a  mortgage  on 
the  same  property  was  executed  to  the  defendant  Later  the 
mortgagor  conveyed  in  fee  simple  to  the  trust  company^  the 
mortgages  not  being  canceled,  which  conveyed  to  the  plaintiff 
Woodside^at  whose  request  the  two  mortgages  were  canceled  of 
record,  the  plaintiff  taking  no  assignment  of  the  mortgages. 
Subsequently  the  defendant  brought  suit  to  foreclose,  and  the 
plaintiff  filed  the  present  petition  to  enjoin  the  foreclosure,  to 
cancel  the  defendants  mortgage,  and  to  restore  the  trust  com- 
pany's mortgages  to  their  priority.    Verdict  for  the  defendant. 

Ellis  ft  Ellis,  Gray,  Brown  ft  Bandolph,  and  0.  W.  Smitti, 
for  the  plaintiffs. 

Charles  A.  Bead,  for  the  defendants. 
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FISH,  J.  This  caw  tnms  npon  the  question  whether, 
under  the  facts  stated,  equity  will  restore  the  liens  of  the  maair 
gages  canceled  by  the  American  Trust  and  Banking  Company 
to  their  original  priority  over  the  mortgage  held  by  lippold. 
Under  the  Tiew  we  take  of  the  matter,  it  is  unnecessary  to  de- 
termine whether,  according  to  the  equitable  doctrine  relating  to 
merger,  the  liens  of  the  mortgages  held  by  the  banking  com- 
pany were  merged  in  the  title  when  Mrs.  Venable  conyeyed  the 
premises  to  the  company,  or  were  extinguished  by  the  settlement 
of  the  mortgage  debt  in  that  transaction;  for,  in  our  opinion, 
there  can  be  no  doubt  that  the  liens  of  such  mortgages  were  ab- 
solutely extinguished  when  at  the  request  of  Woodsid^  who  had 
purchased  the  mortgaged  property  from  the  banking  oompany 
and  taken  a  warranty  deed  thereto,  the  banking  company  made 
the  entries  of  full  satisfaction  upon  such  mortgages  and  had 
them  canceled  of  record,  this  being  done  in  order  to  dear  the 
record  of  liens  against  the  property.  If  up  to  the  date  of 
Woodside's  purchase  there  had  been  no  merger,  and  the  bank- 
ing company's  mortgages  were  then  alive,  and  if  the  banking 
company  and  Woodside  intended  when  he  purchased  that 
he  diould  take  all  the  interests  and  rights  which  the  banking 
oompany  held  in  and  to  the  property,  end  if  under  such  cir- 
cumstances no  merger  or  extinguishment  of  the  banking  com- 
pany's mortgages  occurred,  in  equity,  when  Woodside  acquired 
fhe  title,  yet  when  the  banking  company  subsequently,  and  at 
his  instance  and  request,  deliberately  marked  the  mortgages  sat- 
isfied and  had  them  canceled  of  record,  they  never  having  been 
assigned  to  Woodside,  there  was  then  manifested  an  expreai 
and  unequivocal  intention  on  the  part  of  both  Woodside  and  the 
banking  company  that  the  liens  of  its  mortgages  should  no 
longer  exist — ^that  they  should  merge  in  the  title  which  Wood- 
side  had  acquired — and  such  intention  became  effective  and 
the  mortgages  were  extinguished.  It  has  been  uniformly  held, 
in  the  application  of  the  equitable  doctrine  concerning  merger, 
that  the  intention,  when  expressed,  of  the  person  in  whom  the 
two  estates  or  interests  meet  must  control ;  2  Pomeroy's  Equity 
Jurisprudence,  2d  ed.,  sec.  791 ;  15  Am.  &  Eng.  Ency.  of  Law, 
Ist  ed.,  325;  Ferris  v.  Van  Ingen,  110  Qa.  Ill,  35  S.  E.  347. 
In  Weidner  v.  Thompson,  69  Iowa,  36,  28  N.  W.  422,  the  mort- 
gagor conveyed  the  mortgaged  property  to  the  mortgagee,  who 
conveyed  ^^  it  to  a  third  person,  who  gave  his  note  in  sub- 
stitution of  the  note  of  the  mortgagor,  and  the  holder  of  the 
mortgagor's  note  delivered  it  to  such  third  person,  marked 
and  canceled  the  mortgage  of  record.    A  judgment  was 
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lendered  against  the  mortgagor  alter  his  execution  of  the  mort- 
gage, but  prior  to  his  convejance  to  the  mortgagee.  In  an 
action  by  the  purchaser  from  the  mortgagee  to  have  the  can- 
cellation of  the  mortgage  set  aside,  on  the  ground  that  it  was  not 
the  purpose  of  the  parties  to  cancel  it,  and  that  it  was  against 
Uieir  interests  to  do  so,  it  was  held  that  the  cancellation  could 
not  be  set  aside.  In  the  opinion  Beck,  J.,  said :  ^t  cannot  be 
doubted  that  the  law  will  look  to  the  intention  of  the  parties, 
and  the  interest  of  the  plaintiff,  in  order  to  determine  whether 
the  mortgage  is  to  be  regarded  as  paid  and  canceled.  The  fact 
ihat  it  was  canceled  of  record  will  not  avail  to  discharge  the 
mortgage,  if  the  parties  intended  that  tiie  lien  should  continue, 
and  the  plaintiff's  interests  demanded  it  But  if  the  parties  in- 
tended to  discharge  the  mortgage  and  the  debt  was  in  fact  paid, 
and  not  transferred  to  the  plaintiff,  the  cancellation  must  stand, 
and  the  lien  be  regarded  as  discharged.  The  mere  fact  that 
plaintiff's  interests  would  have  been  better  protected  by  per* 
mitting  the  lien  to  stand  will  not  control  against  the  intention, 
clearly  established.  The  law  will  permit  a  party  in  such  a  case, 
as  in  others,  to  act  and  contract  in  a  manner  which  would  not 
result  to  his  interest':  See  Campbell  ▼.  Carter,  14  HI.  286. 

The  satisfaction  and  cancellation  of  the  banking  company's 
mortgages  seem  to  have  been  made  under  a  mistake  of  fact,  that 
lippold  had  abandoned  his  mortgage  and  would  make  no  effort 
to  foreclose  it  While  equity  will  grant  relief  against  a  mis* 
take  of  fact,  it  is  well  established  that  such  a  mistake  must  be 
of  such  a  nature  that  it  could  not,  by  reasonable  diligence,  have 
been  avoided  at  the  time.  Equity  will  not  relieve  against  the 
tesults  of  culpable  and  inexcusable  negligence.  By  the  exercise 
of  the  slightest  diligence  on  the  part  of  Woodside  and  the  bank« 
ing  company,  they  could  have  readily  ascertained  the  intention 
of  Lippold  in  reference  to  the  enforcement  of  his  mortgage.  It 
does  not  appear  that  he  or  his  attorney  ever  intimated  that  the 
mortgage  had  been  abandoned.  The  attorney  for  the  banking 
company  gave  as  a  reason  for  the  satisfaction  and  cancellation 
of  the  company's  mortgages  that  the  attorney  for  Woodside  re- 
ported that  he  had  had  an  interview  with  the  attorney  ^^  for 
lippold,  and  that  Lippold  would  not  enforce  his  mortgage. 
Equity  will  not  grant  relief  under  such  circumstances.  ThB 
verdict  being  demanded  by  the  undisputed  laeti^  there  was  no 
error  in  refusing  to  grant  a  new  triaL 

Judgment  affirmed. 

All  the  justiees  concurring. 
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Ktfg«r  of  Sstatis.— Wbetlier  a  mervcr  resulti  from  tlie  poiMt^ 
•ton  by  t)i«  nine  penon  at  the  mme  time  of  two  estates  of  difl^ 
ent  Tank  in  the  same  property  is  generally  a  qnestion  of  the  owneifi 
Intention.  He  may  elect  to  keep  them  separate:  liongfellow  t.  Ber- 
nard. 68  Nelft.  612,  76  Am.  St  Rep.  117,  79  N.  W-  266.  This  principle 
Is  applied  to  the  estates  of  mortgagor  and  mortgagee  in  Title  Guu" 
antee  On.  t.  Wrenn,  86  Or.  62,  76  Am.  8t  Rep.  464^  66  Pac  371. 
Oonsnlt,  alssw  Howard  t.  Clark.  11  VU  4M,  U  Am.  8t  Bm^  781^ 
d6  AtL  lOIX 


QUBENSBY  t.  PHINIZT. 

[lis  Ga.  806»  88  8.  B.  408.] 

FIXTURB8.— BRIOK,  LUMBBR.  AND  OTHBB  PBB80N- 
ALTT,  need  for  the  construction  of  a  substantial  and  permanent 
building  upon  the  land,  become  a  part  of  the  realty. 

FIXTURBS  —  RBCONYBRSION  INTO  PBBSONALTT.- 
BRIOK  AND  LUMBBR  used  in  the  construction  of  a  house  be* 
come  a  part  of  the  land,  and  so  remain  until  serered  and  recon- 
Terted  into  personalty  by  the  owner.  Hence,  if  a  house  is  accident- 
ally destroyed  and  falls  to  the  ground,  the  brick  and  lumbo-  remain 
a  part  of  the  land  as  long  as  the  owner  leares  them  as  they  have 
fallen,  and  until  he  does  some  act  eyidencing  his  intention  to  recon- 
Tert  them  into  personalty. 

INTBREST  ON  JUDQlfBNTS—VBRDIOT.— Under  the  stat- 
utes of  Georgia,  Judgments  bear  interest  only  firom  the  time  they 
are  entered  and  signed,  and  not  from  the  date  of  the  rerdlct,  and 
the  same  rule  applies  to  a  decree  In  equity  for  a  specific  sum  of 
money. 

COSTS— DI80RBTION  OF  JUDOB.— IN  BQUITY  the  ques- 
tion as  to  which  party  shall  pay  the  costs  rests  in  the  discretion 
of  the  Judge,  and  this  discretion  will  not  be  Interfered  with  whero 
H  lias  not  been  abused. 

Joseph  B.  &  Biyan  Gumming,  for  the  plaintifls  in  eim. 

Joseph  B.  Lamar,  contra. 

IMS  SIMMONS,  G.  J.  It  appears  from  the  record  that  Mia. 
Guernsey  and  Henrey  S.  Hoadley  owned  a  lot  of  land  in  the 
dty  of  Augusta.  On  the  lot  was  a  hrick  building.  They  offered 
the  property  for  sale  through  an  agent,  and  by  him  it  was  sold  to 
Phinizy  at  the  ®®*  price  of  sixteen  thousand  dollars.  Prior  to 
ibxA  the  vendors  had  given  a  security  deed  to  Stetson,  the  latter 
giving  them  a  bond  for  titles  to  reconvey  upon  the  payment  of 
the  money  loaned.  By  the  contract  of  sale  this  security  deed 
was  to  be  paid  off  and  the  property  reconveyed  before  Phinizy 
was  to  pay  for  it  in  f uU.  Gonsiderable  delay  occurred  by  reason 
of  the  loss  of  the  bond  for  titles  made  by  Stetson,  the  latter 
nfttsing  to  xeoosnvey  until  the  bond  was  produced  or  a  bond  of 
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mdenmiij  giyen  him.    Pending  the  n^gotiationi  fhe  honsd  vaa 
accidentally  destroyed  by  fire.    After  the  fire  it  appears  that  the 
Tendon  undertook  to  rescind  the  contract  of  sale.    Phinizy  re- 
fused to  rescind,  and  tendered  for  the  lot  a  certain  amount  of 
money,  lees  than  the  original  contract  price.    This  was  refused, 
the  vendors  demanding  the  full  contract  price.    Thereupon  the 
Tendee  filed  an  equitable  petition,  setting  out  these  facts,  and 
praying  a  specific  performance  of  the  contract,  and  that  a  de- 
duction be  made  because  of  the  destruction  by  fire  of  the  im« 
provem^its  upon  the  lot    Upon  the  trial  the  jury  found  that, 
at  the  time  the  contract  was  entered  into,  the  land  itself,  without 
the  improvements^  was  worth  eight  thousand  dollars,  and  that 
since  the  fire  the  vendee  had  tendered  that  amount  for  the  land. 
The  court  decreed  that  the  plaintiff  should  pay  to  the  vendors 
the  sum  of  eight  thousand  dollars,  and  that  they  should  make 
him  a  deed  to  the  land  and  remove  therefrom  certain  encum- 
brances, including  that  of  Stetson.    This  verdict  and  decree  were 
not  excepted  to  by  either  parly,  but,  between  the  rendition  of 
the  verdict  and  Ihe  making  of  the  decree,  a  dispute  arose  as 
to  the  ownership  of  the  brick  left  upon  the  lot  after  the  fire. 
It  appears  that  some  of  these  brick  constituted  a  part  of  the 
remaining  foundations  of  tiie  building,  while  the  remainder 
were  part  of  the  debris  which  had  fallen  and  which  remained 
on  the  land  after  the  fire.    The  defendants  amended  their  an- 
swer, after  verdict,  by  setting  out  these  facts  and  praying  that 
the  brick  be  decreed  to  belong  to  them.    Phinizy  resisted  this 
by  a  demurrer  and  by  an  answer.    The  court  decided  that  the 
brick  belonged  to  Phinizy.    The  court  also  decreed  that  the 
eight  thousand  dollars  bear  interest  from  the  date  of  the  de- 
cree, and  not  from  the  time  of  the  rendition  of  the  verdict, 
some  time  having  elapsed  between  the  verdict  and  the  decree. 
It  was  also  decreed  that  the  defendants  should  pay  all  costs. 
The  defendants  excited  to  the  decree  as  to  the  ownership  of  the 
brick,  as  to  the  interest,  and  as  to  the  costs,  and  by  writ  of  error 
brought  these  questions  to  this  court  for  review. 

^^^  1.  Whatever  may  be  the  law  of  fixtures  with  regard  to 
articles  not  firmly  annexed  to  the  soil,  it  is  clear  that  when  the 
owner  of  land  uses  brick,  lumber,  and  other  personalty  for  the 
construction  of  a  substantial  and  permanent  building  upon  his 
laud,  they  become  a  part  of  the  realty.  Brick,  though  personal 
prcqperly  before  they  aie  put  in  the  house,  become  afterward 
attached  to  and  a  part  of  the  land  and  so  remain  until  severed 
and  reconverted  into  personalty  by  the  owner.    If  a  house  of 


a: 
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Mdc  be  dettaoyed  by  aeddmt  end  the  walk  fall,  the  ImA  maj 
be  oonverted  into  peraonalfy  by  any  aot  of  the  owner  wbiA 
efidencee  hii  intentioa  to  ao  seTer  them.  Aa  long^  howefer» 
aa  the  owner  leaYes  them  aa  th^  ha^e  fallen,  some  of  them  in 
the  foundation  walla,  and  aome  scattered  over  the  land,  they  re- 
main real  property  and  a  part  of  the  land.  In  the  caae  of 
Bogera  ▼.  Oilinger,  30  Pa.  St  185,  72  Am.  Dec  69i,  it  appealed 
that  a  honae  waa  blown  down  by  a  storm,  the  lumber  of  which 
it  had  been  composed  falling  npon  the  land.  Subsequently  the 
land  waa  sold,  and  a  contest  arose  over  the  ownership  of  this 
lumber.  It  waa  held  that  the  lumber  remained  realty  and  a 
part  of  the  land,  and  passed,  with  the  land,  to  the  Tendea  In 
the  opinion,  Mr.  Justice  Strong  aaid :  ^^Vhat,  then,  ia  the  cri- 
terion by  which  we  are  to  determine  whether  that  which  was 
onoe  part  of  the  realty  has  become  personalty  on  being  detadiedf 
Not  capability  of  restoration  to  the  f  oimer  connection  with  tiie 
fredioldy  aa  it  is  contended,  for  the  tree  prostrated  by  the 
tempest  is  incapable  of  reannexaticai  to  the  soil,  and  yet  it  re- 
mains realty.  The  true  rule  would  rather  seem  to  be  tiiat  that 
which  waa  real  shall  continue  real  until  the  owner  of  the  free- 
hold shall,  by  his  electicm,  give  it  a  different  character.*  This 
decision  waa  cited,  approved  and  followed  in  Leidy  t.  ProctoTi 
97  Pa.  St  486,  the  court  holding  that  timber  which  had  &Uei^ 
but  which  had  not  been  converted  into  raila,  ete.,  by  the  owner, 
passed  to  the  purchaser  as  a  part  of  the  realty.  The  eaae  of 
Sogers  T.  Oilinger,  80  Pa.  St  186,  72  Am.  Dec  694,  is  aka 
cited  with  approval  in  1  Washburn  on  Beal  Fxtypertj,  fif  Ui 
edition,  16;  4  Sharswood  ft  Budd's  Leading  Cases  in  Law  of 
Beal  Property,  518;  1  Eerr  on  Beal  Property,  96.  In  the 
present  caae  the  record  does  not  disclose  that  the  vendors  of 
the  premises  severed  the  bricks  from  the  land  or  did  any  aok 
evincing  an  intention  to  reconvert  them  into  personalty.  We 
think  ^at  the  bricks  remain,  therefore^  a  part  of  the  reaUj, 
and  that  the  judge  did  not  err  in  holding  that  they  belonged  to 
the  purchaser. 

^^  2.  It  appeaiB  from  the  record  that  some  time  elapsed 
after  the  verdict  of  the  jury  before  the  decree  waa  altered  by 
the  court  The  plaintiffs  in  error  contended  that  they  ought  to 
have  interest  on  the  principal  amount  from  the  time  of  the 
verdict,  and  not  merely  from  the  date  of  the  decree^  as  it 
was  the  duty  of  the  plaintiffs  counsel  to  have  the  deeres 
entered.  Under  our  code,  judgments  at  law  bear  interest  only 
fxom  the  time  they  are  entered  and  signed.    This  being  s  Js4^ 
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ment  or  decree  in  eqaitj,  for  a  specific  sum  of  money,  we  see 
no  reason  why  {he  same  mle  should  not  be  applied.  The  plain- 
tifis  in  error,  if  they  intended  to  abide  by  the  verdict,  had  the 
right  to  move  the  court  to  enter  the  decree  as  soon  as  the  verdict 
was  received*  They  were  entitled  to  the  money  found  by  the 
verdict,  and  if  they  wished  it  to  bear  interest  they  should  have 
moved  that  the  decree  be  entered.  Inasmuch  as  they  did  not 
do  so,  and  the  plaintiff  waited  some  time  after  the  verdict  be- 
fore having  the  decree  entered,  it  should  bear  interest  from  its 
date  only. 

3.  The  trial  judge  decreed  that  the  defendants  in  the  court 
below  pay  the  costs  of  tiie  suit.  In  cases  in  equity,  it  is  the  duty 
of  the  judge  to  determine  which  party  shall  pay  the  costs,  or 
whether  he  shall  divide  them  between  the  parties:  Civ.  Code, 
sec  4850.  It  is  a  matter  within  his  discretion.  The  jury  hav- 
ing found  that  the  plaintiff  had  tendered  the  true  value  of  the 
land  to  the  vendees  and  that  the  latter  had  refused  it  and  in- 
listed  on  a  greaterprice,  there  was  certainly  no  abuse  of  discre- 
tion in  the  adjudication  as  to  costa. 

Judgment  affirmed. 

All  the  jastices  concurring. 


JlxtoiMk— On  what  are  flxtnres,  see  the  monographic  note  to  Gray 
V.  HoldBhipw  17  Am.  Dec  686-680.  Ck>n8ult,  also,  the  recent  cases 
of  Thompson  v.  Smith,  111  Iowa,  718^  82  Am.  Bt  Rep.  541,  88  N.  W. 
789;  HaU  v.  Law  Guarantee  etc.  Co.,  22  Wash.  806,  70  Am.  St. 
Bepu  036,  60  Pac  64S.  Fragments  of  a  building  Mown  down  by  a 
storm  wlU  continue  to  be  regarded  aa  realty:  Bogera  v.  GUlnger. 
10  Pa.  Bt.  186,  72  Am.  Dec.  604. 

Ask  at.  Bip.,  Vol  ucxxiv-iB 
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PBITCHBTT  T.  AHEBN& 

[96  Ind.  Aro.  66^  0»  M.  B.  42.] 

mOOTIABLB  INSTRUMBNTfik-ILLBGHXi  CN>M8n>BRA- 
nON— BATIFIOATION.— A  note  giTOi  In  coniidentl(ni  of  naogf 
won  from  the  maker  by  the  payee  on  the  reonlt  of  a  wager  la  a  eon- 
tract  iMOhlblted  by  atatnte»  and  la  abaolntely  Told.  It  cannot, 
thereforeb  be  ratified  without  a  new  and  Talid  conaideratlon  to  ftv^ 
port  tt 

B0TOPPEL  IN  PAI&-PROHIBITBD  OONTBAOT.-WlMl 
aidt  la  bronght  upon  a  contract  prohibited  by  law,  the  defendidt 
may  be  eatopped,  by  hia  admlaaiona  or  by  hia  conduct,  from  pteed* 
Ing  that  the  contract  la  Told,  where  anch  admlaaiona  or  conduct 
haTo  led  the  plaintiff  to  act  to  hia  detrlmoit. 

B8T0PPBL  IN  PAI8-NOTB  OIVBN  FOB  AN  ILUDGAb 
00N8IDBRATI0N.— If  a  peraon,  about  to  buy  a  note  giFen  for  u 
Illegal  conaideratlon,  aaka  the  maimer  if  it  la  "all  right,"  and  ho 
repliea  that  it  la,  and  doea  not  intimate  that  he  haa  any  d^enoo 
thereto,  but  requeata  a  little  delay  in  order  that  he  may  tmdo 
horeea  to  the  payee  for  the  note  and  thua  pay  it  more  cheaply  thaa 
he  could  with  money,  the  maker'a  admlBSiona  and  condoct  esto^ 
him  from  denying  the  yalidity  of  the  note  in  the  handa  of  mdk 
peraon,  who  haa  purchaaed  it  for  a  Taxable  conaideratlon. 

BSTOPPBD-FBAUD— WHAT  18.— Ck^nceding  that  tbm 
can  be  no  eatoppel  without  fraud.  It  la  a  fraud  to  deny  what  hai 
been  previoualy  aiBrmed. 

A.  Bice,  W.  S.  Potter,  and  C.  B.  Milf oid,  for  flie  appdlant 
L  B.  SchoonoTtf,  for  {he  appelli 


^  HENLEY,  C.  J.  ThiB  was  an  action  eommeneed  before  • 
justice  of  {he  peace  by  (he  appellees,  who  were  the  indoiaeoi 
of  a  certain  promifisor;  note^  againat  qppeUan^  who  waa  tho 
maker  of  the  note  in  auit  The  origiiml  pejee  of  tlie  notai 
who  indoraed  it  to  the  appeUeea,  was  one  Edwin  D.  Ward 
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There  was  a  trial  by  the  oonrt  The  court  j^oond  the  facta 
q)ecially  and  atated  its  cosdusioiiB  of  law  thereon.  The  facta 
and  the  question  of  law  arising  upon  the  ezceptioDs  to  the  eon- 
dufiions  of  law  will  folly  appear  from  the  special  finding  of  facts, 
which  was  aa  follows:  ^1.  That  on  the  eighth  day  of  January, 
1898,  the  defendant,  James  A.  Pritchett,  executed  and  delivered 
to  one  Edwin  D.  Ward,  a  promissory  note,  reading  in  the  words 
and  figures  following,  to  wit; 

•.*8100.  January  8, 1898. 

'^  'Four  months  after  date  I  promise  to  pay  to  the  order  of 
Edwin  D.  Ward  $100,  at  Attica,  Indiana,  value  xeceived,  with 
interest  at  — »  per  cent  per  annum. 

«'JAS.  A.  PBITCHETT.' 

**%,  That  the  sole  consideration  for  the  execution  of  said 
note  was  money  won  by  said  Ward  from  the  defendant  on  the 
result  of  a  wager.  3.  That  said  Ward,  for  the  consideration  of 
<^ty-eight  dollars  paid  to  him  by.  the  plaintiff,  John  W. 
Ahems,  assigned  and  delivered  said  note,  by  indorsement  there- 
on, in  writing,  to  the  plaintiffs,  said  indorsement  being  as  fol- 
lows: Tay  C.  Lewis  Ahems  and  John  W.  Ahems.  Edwin  D. 
Ward.'  4.  That  plaintiffs  at  the  time  they  purchased  said  note 
had  no  knowledge,  notice,  or  information  whatever  that  the 
note  was  given  for  money  won  on  the  result  of  a  wager,  or  that 
the  defendant  had,  or  claimed  to  have,  any  defense  thereto. 
That  plaintiffs,  before  purchasing  said  note,  and  in  contempla- 
tion that  one  or  both  of  them  might  purchase  it,  went  ^  to- 
gether •with  said  note  to  the  defendant,  and  placing  the  same 
in  his  hands  told  him  that  the  plaintiff,  C.  Lewis  Ahems,  had 
an  account  on  the  payee,  Ward,  and  that  he  (C.  Lewis  Ahems) 
thought  of  trading  for  the  note  and  wanted  his  brother,  (the 
plaintiff),  John  W.  Ahems,  to  buy  the  note,  and  that  tiiey 
(plaintiffs)  wanted  to  know  from  him  (defendant)  if  the  note 
was  all  right;  that  the  defendant  replied  that  the  note 
was  all  right,  and,  after  a  little  hesitation,  further  stated  that 
he  wished  plaintiffs  would  wait  a  littie  whUe;  that  he  (defend- 
ant) thought  he  could  trade  Ward  some  horses  for  the  note  and 
this  would  enable  him  to  pay  it  cheaper  than  he  could  with  the 
money ;  that  the  defendant  made  no  further  statement  about  the 
note,  and  did  not  inform  or  intimate  to  plaintiffs,  or  either  of 
them,  that  he  claimed  to  have  any  defense  thereto;  that  plain- 
tiffs afterward,  upon  the  faith  of  the  defendant's  statements^ 
as  aforesaid,  which  they  believed  to  be  time,  purchased  said  note 
from  said  Ward,  aa  hereinbefore  found«    6.  That  there  is  due 
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and  unpaid  on  said  note  one  hundred  and  five  dollars  and  m 
oenta.  And  as  conclusions  of  law  upon  the  fcxegcAng  facts,  the 
court  finds  that  the  defendant  is  estopped,  as  against  plaiiiti&» 
from  urging  as  a  defense  to  said  note  that  the  consideration 
therefor  was  money  won  on  the  result  of  a  wag^,  and  that  the 
plaintiffs  are  entitled  to  have  a  judgment  in  this  action  against 
the  defendant,  on  said  not^  for  the  said  sum  of  one  hundred 
and  five  dollars  and  sixty  cents.'' 

This  court,  in  the  recent  case  of  Lrwin  t.  Marquette  26  Ini 
App.  383,  post,  page  297,  59  N.  E.  38,  held  that  a  contract  pro- 
hibited by  the  statute  waa  absolutely  Toid,  and  that  in  a  cue 
precisely  like  the  one  at  bar,  except  that  the  contract  in  tbe 
case  cited  was  a  check  instead  of  a  note,  was  absolutely  void 
and  incapable  of  enforcement,  even  in  the  hands  of  an  innocent 
purchaser  for  value  before  maturity,  and  even  though  the  con- 
tract be  in  form  such  as  would  make  it  governed  by  the  bw« 
merchant 

The  question  of  whether  or  not  the  facts  found  in  tiie  special 
finding  amount  to  an  estoppel,  and  whether  or  not  ^  ap- 
pellanf  a  acta  could  be  such  as  would  amount  to  an  estoppel  in 
a  case  like  this,  was  fully  decided  and  disposed  of  in  the  case  of 
Euriger  t.  Joest,  22  Ind.  App.  633,  62  N.  E.  674,  54  N.  E.  414» 
where  this  court  said:  ''Appellant  does  not  contend  that  tfai 
facto  pleaded  show  a  ratification,  but  that  what  appellee  did  ssd 
Mid  about  the  noto  estops  him  from  now  pleading  nun  fit 
factum.  We  cannot  understand  why  one  who  sees  and  knovi 
fhat  his  name  has  been  forged  to  a  note  may  not,  by  hia  cpnducti 
be  estopped  from  pleading  forgery.  It  is  settled  by  many  weD- 
eonsidered  cases  that  while  a  person  whose  name  has  been  foxgA 
nay  be  estopped  by  his  admissions,  upon  which  others  maj 
have  changed  their  relations,  from  pleading  the  truth  of  flu 
matter  to  their  detriment,  the  act  from  which  the  crime  sprisgi 
cannot,  upon  considerations  of  public  policy,  be  ratified  without 
a  new  consideration  to  support  it"  To  the  same  effect  see 
Henry  v.  Heeb,  114  Ind.  275,  5  Am.  Si  Sep.  613, 16  N.  K  M6; 
Lewis  V.  Hodapp,  14  Ind.  App.  Ill,  56  Am.  St  Bep.  295^  O 
K.  E.  649;  Shisler  v.  Vandike,  92  Pa.  St  447,  87  Am.  Bepi 
702;  2  Banddph  on  Commercial  Paper,  sec  629.  These  ssd 
a  great  many  other  cases  esteblish  the  doctrine  that  such  cob- 
tracte  as  the  one  under  consideration  cannot  be  ratified  witboat 
a  new  and  valid  consideration  to  support  them,  but  they  sbi 
esteblish  the  doctrine  that  a  person,  by  admissiona  or  by  oondud^ 
may  be  estopped  from  pleading  that  the  contract  la  void^  wbsn 
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•adi  admiflnoDS  or  oondiict  leads  another  to  act  to  his  detriment 
It  is  nndonbtedly  true  in  this  case  that  the  statements  and  con- 
duct of  appeUanty  as  shown  by  the  special  finding  of  facts,  in^ 
dnoed  appellees  to  purchase  the  note  and  part  with  the  con- 
sideration; and,  nnder  the  cases,  we  mnst  hold  that  appellant 
is  estopped  from  making  the  defense  that  he  conld  otherwise 
baTe  made  to  the  contract 

It  18  prorided  by  atatate  in  this  state  that  a  contract  of 
suretyship  by  a  married  woman  is  absolntely  Toid,  and  she  can- 
not do  anything  to  ratify  each  a  contract,  yet  she  may  by  her 
acts  or  admissions  be  estopped  from  asserting  her  ^  surety- 
ship: Ward  T.  Berkshire  life  Ins.  Co.,  108  Ind.  301,  9  N.  R 
861 ;  Sogers  v.  Union  etc.  Ine.  Co.,  Ill  Ind.  343,  60  Am.  Bepw 
701,  12  N.  K  485;  Eniss  ▼.  Holbrook,  16  Ind.  App.  229,  44 
N.  B.  563. 

It  is  contended  by  connsel  for  appellant  that  there  can  be  no 
estoppel  without  fraud.  But  conceding  this  to  be  the  law,  still 
it  is  fraud  to  deny  what  had  been  pieviously  aflSrmed :  Anderson 
Y.  Hubble  93  Ind.  570,  47  Am.  Bep.  894;  Pitcher  ▼.  Dove,  99 
Ind.  175.    We  find  no  error* 

Judgment  a£Brmed. 


OambUng  TranaaetloB.— A  note  giren  kk  settlement  for  money 
lost  by  the  maker  in  a  gambUng  game  Is  roid:  Bwlnney  t.  Edward^ 
8  Wye.  54,  80  Am.  St  Bep.  016,  65  Pac.  806.  8ee»  also,  Stanforo 
T.  HowaM*  103  Tenn.  24,  76  Aul  St.  Bep.  635»  62  &  W.  14a 

Oontracta  Gannot  be  Batiiled,  If  Told  by  reason  of  being  In  rlola* 
tton  of  a  statute^  or  aa  being  opposed  to  public  policy:  See  the  mon* 
ographic  note  to  Henry  Christian  Bldg.  etc.  Asan.  t.  Walton,  60 
Am.  St.  Bep.  68&644.  In  Henry  t.  Heeb,  114  Ind.  275,  5  Am.  St 
Rep.  618^  16  N.  B.  606,  it  ia  said  that  there  can  be  no  ratiflGation 
of  a  forged  note,  binding  npon  the  person  whose  name  is  forged,  in 
the  ahe^ce  of  an  eatoppel  in  pais,  <Nr  without  a  new  consideratioa: 
Bee,  forther,  the  note  to  this  case,  5  Am.  St  Bep.  6ia621;  Lewie 
V.  Hodapp^  14  Ind.  App.  Ill,  66  Am.  St  Bep.  286^  ^  N.  IL  64Bi 
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CONSOLIDATED  STONE  COMPANY  t.  WILLIAMS. 

{26  Ind.  App.  in.  07  N.  ■.  06&1 

MASTER  AND  8BBVANT  —  INJURY  TO  HICFLOTS- 
AOTION  AGAINST  MASTBBr-SUFFIGIBNOY  OF  COMPLAINT. 
Wben  a  "derrick  boM"  sues  Ills  employer  for  Injuries  caused 
to  him  by  the  breaklnf  of  a  defectlTe  rope  connected  with 
the  derrick,  a  complaint  showing  that  the  plalntlfl  was  InJmed 
while  In  the  performance  of  his  ordinary  duties,  and  while  In  a 
place  that  was  unsafe,  soldy  by  the  defectlre  condition  of  the  ropi^ 
and  alleging  that  the  defendant  had  knowledge  of  the  rope's  defe^ 
tl?e  condition*  but  that  the  plalntlif  had  not.  Is  sufficient  as  alleg- 
ing a  cause  of  action  for  an  injury  occasioned  through  the  defe^ 
tlTeness  of  the  rope. 

MASTER  AND  SERVANT^AOTION  AGAINST  1CA8TBR- 
AVERMENTS  IN  OOMPLAINT— WHEN  NOT  INCONSISTENT.* 
An  allegation  in  a  complaint  for  personal  Injuries  recelTed  In  a 
stone  quarry,  by  the  breaking  of  a  defectiye  rope  attached  to  a 
derrick,  that  the  plaintiff  was  a  'derrick  boss"  in  the  quarry.  Is 
not  Inconsistent  with  a  general  ayerment  on  his  part  of  a  want  of 
knowledge  of  any  defect  In  the  rope. 

MASTER  AND  SERVANT-ACTION  AGAINST  MASTHR- 
DEFECTIVE  APPLIANCES-WHAT  PLAINTIFF  NEm>  NOT 
PLEAD.— In  an  action  brought  by  an  employ6  against  his  empioyei; 
for  personal  Injuries  caused  by  the  breaking  of  a  defectlTe  rope 
connected  with  a  derrick,  the  plaintiff  need  not  aUegd  that  he  had 
Inspected  the  nme,  or  that  he  had  not  had  an  opportunity  to  Inspeel 
It,  or  that  he  could  not  hare  learned  of  its  def  ectrreness  by  the  ezer> 
«lse  of  ordinary  care  and  diligence. 

TRIAL-SPECIAL  VERDICT-WHAT  IS  NOT.— A  gneesl 
Terdlct  returned  by  a  jury,  with  answers  to  Interrogatories  la  aat 
«  special  Terdlct 

WITNESSES-OPINION  AS  TO  STRENGTH  OF  ROPS- 
COMPETENCY.— When  an  employ^,  a  ^'derrick  boss"  In  a.  stons 
quarry,  sues  his  employer  for  personal  Injuries  caused  by  the  hreak- 
ing  of  a  defectlTe  rope  connected  with  the  derrick,  while  It  was 
hdng  lowered,  a  witness  who  states  that  he  Is  famiUar  with  the 
quarry  business  and  the  handling  of  derricks,  and  that  he  had  per- 
sonal knowledge  of  the  particular  rope  which  broke  and  canaed  the 
plaintiff's  Injury,  is  competent,  without  a  showing  of  his  skill  or 
experience  in  the  making  of  ropes,  to  glTO  an  opinion  as  to  whether 
the  particular  rope  in  question  was  strong  enough  for  the  nae  to 
which  It  was  put  in  lowering  the  particular  derrick. 

TRIAL  —  VARIANCE  —  WHEN  NOT  MATERIAL.— A.  Tail- 
ance  between  the  complaint  and  the  OTldence  Is  not  material  whers 
it  does  not  mislead  in  the  preparation  of  a  defense. 

H.  0.  Duncan  and  L  0.  Batman,  for  Uie  appellant 

J.  B.  Bast  and  McHeniy  Owen,  for  tbe  appellee. 

^**  BLACK,  J.  The  appellee's  complaint,  consisting  af  a 
single  paragraph,  was  held  sufficient  on  demurrer.  It  showed 
that  the  appellant^  a  oorporation^  was  engaged  in  flia  bnsinass 
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of  quarrying  and  shipping  stone  in  Lawrenoe  county;  that  in 
the  management  of  its  business  it  employed  a  great  number  of 
hands^  derricks,  ropes^  and  machinery;  that  ^e  appellee  was 
its  employ^  as  derrick  boss,  receiving  a  sum  stated  per  day  for 
his  services;  that  it  was  his  duty  while  in  the  employment  of 
the  appellant  to  obey  the  orders,  directions,  and  commands  of 
one  Albert  Stone,  who  was  the  appellanl^s  general  superin- 
tendenty  and  had  full  charge  of  the  appliances,  machinery,  hands, 
and  business  in  detail;  that  it  was  the  appellee's  duty  to  give 
signala   while   operating   the    derrick,   as   directed   by   said 
superintendent;  that  on  the  22d  of  May,  1897,  the  appellant 
ordered  and  directed  that  the  derrick  should  be  let  down  and  the 
mast  pole,  some  sixty  feet  high,  gradually  lowered  to  the  ground 
southward  by  means  of  ropea^  two  guy-ropes  and  one  slack  rope ; 
that  ^^^  aaid  guy-ropes  were  fastened  to  the  top  of  said  mast 
pole,  and  the  other  ends  of  these  ropes  were  fastened  to  trees 
or  other  derricks  and  stones,  east  and  west,  at  the  bottom  of 
said  mast  pole  at  such  distances  aa  to  pull  against  each  other 
at  the  top  of  the  mast,  while  a  third  rope  was  fastened  to  the 
top  of  the  mast  pole  and  the  other  end  fastened  to  pulleys, 
called  a  block  and  tackle,  at  the  bottom,  in  such  manner  that  in 
lowering  the  mast  said  tiiird  rope  would  unwind  gradually  and 
slowly  lower  the  top  end  of  said  mast  to  the  ground;  that  in 
lowering  it,  to  do  the  work  safely,  it  required  that  all  of  said 
lopea  be  of  wire  or  heavy  hemp  and  of  sufficient  strength  to 
hold  the  mast  during  its  entire  descent  to  the  ground,  and  that 
^'each^'  should  be  slackened  together;  but  the  rope  known  aa 
the  slack  rope,  on  the  north,  was  old,  defective,  and  partially 
decayed  and  unfitted  to  lower  said  derrick;  that  it  was  made 
of  grass  or  hemp,  was  too  small  in  size,  being  but  one  inch  in 
diameter,  and  too  weak  to  bear  up  the  weight  of  said  mast  pole; 
all  of  which  facts  as  to  its  defective  condition  and  unfitness 
for  the  purpose  for  which  it  was  being  used  were  well  known  to 
the  appellant  at  and  prior  to  the  appellee's  injuries  hereinafter 
mentioned,  but  were  entirely  unknown  to  the  appellee;  tiiat 
just  prior  to  the  lowering  of  said  derrick,  the  appellant,  through 
its  superintendent,  ordered  and  directed  the  appellee  to  go  to 
a  point  south  of  the  mast,  near  the  place  where  its  top  would  be 
when  it  reached  the  ground,  but  out  of  reach  of  said  mast,  and 
there  to  remain  until  the  mast  was  lowered,  and  then  to  adjust 
it  on  some  pieces  of  timber;  that  appellee  obeyed  said  order 
and  went  to  said  pointy  which  was  apparently  saie  to  him,  and 
he  would  have  escaped  any  injury  had  said  rope  not  been  so  do- 
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feotlTO  tad  duigeroQt;bitt  by  reaaoii  of  its  being  defectiTe  and 
liable  to  bietk  and  aUow  the  mast  aaddenly  to  wrench  eastward, 
the  place  wbere  he  was  ordered  to  work  was  dangerona  and  un- 
safe to  work  about,  ''which  dangers  and  dangerous  place  were 
well  known  to"  the  appellant,  but  wholly  unknown  to  the  appel- 
lee ^^^  at  and  before  his  injuries ;  that  while  in  the  line  of  his 
duty  under  his  employment  and  while  obeying  the  order  of  Ihe 
appellant,  and  while  using  all  care  and  caution,  and  without 
fault  on  his  part  whatever,  while  watching  the  descent  of  said 
mast  and  surroundings  of  the  place,  the  said  north  slack  rope 
by  reason  of  being  defective,  dangerous,  and  unsafe  suddenly 
broke  and  allowed  said  mast  pole  suddenly  to  wrench  to  the  east 
and  with  great  force  jerk  the  west  guy-rope,  which  at  tiie  time 
was  some  thirty  feet  away  from  the  appellee,  against  his  right 
side  and  arm  so  suddenly  that  he  had  no  time  to  escape  from  iL 
The  injury  thus  inflicted  was  described,  and  it  was  alleged  tiiat 
all  said  injuries  were  caused  solely  by  the  negligence  and  care- 
lessness of  the  appellant  in  the  use  of  said  slack  rope  when  it 
was  defective  and  dangerous  as  herein  set  forth,  and  in  the 
ordering  of  the  appellee  to  the  place  of  his  injury,  well  knowing 
that  said  slack  rope  was  liable  to  break  and  injure  the  appellee 
at  that  place ;  and  that  all  said  injuries  were  so  received  with- 
out  any  fault,  carelessness^  or  negligence  on  the  part  of  the 
appellee,  etc. 

Whatever  may  have  been  &e  intention  of  the  pleader,  the 
complaint  cannot  be  regarded  as  charging  the  appellant  with 
negligence  in  removing  the  appellee  from  a  safe  place  in  which 
he  had  been  employed  to  work  to  perform  work  temporarily 
outside  of  the  scope  of  his  employment  in  an  unsafe  place.  It 
is  expressly  shown  that  he  was  in  the  line  of  his  employment 
when  injured*  It  is  shown  that  the  place  was  dangerousy  but 
it  was  so  only  by  reason  of  the  defectiveness  of  the  guy-rope. 
The  averments  relating  to  the  place  and  the  order  to  work 
there,  and  the  appellants  knowledge,  and  the  appellee's 
ignorance  as  to  its  being  a  dangerous  place,  can  be  re- 
garded only  as  aiding  in  showing  that  the  appellee  was 
working  in  the  line  of  his  duty,  and  that  the  appellant  had 
knowledge,  while  the  appellee  was  ignorant  of  the  liability  of 
the  appellee  to  injury  through  the  defectiveness  of  the  guy-rope 
while  he  was  so  engaged  within  ^'^  the  scope  of  his  employ- 
ment. It  was  alleged  that  the  pkce  was  apparently  safe  to  the 
appellee,  and  that  he  would  have  escaped  injury  if  the  r<^ 
liad  not  been  defective.    The  danger  or  safety  of  the  appropriate 
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plaoe  for  bis  pn^er  work  was  dependent  only  oa  the  qaality  oi 
tbe  gny-rope.  It  waa  the  appellanfa  Imowledge  of  the  de- 
fectiTenees  of  the  rope  alone  that  gave  it  notice  of  tiie  liability 
of  a  person  working  there  to  be  injured.  The  only  wrong 
sojBBciently  aDeged  was  the  n^ligenoe  in  using  the  insufiScient 
gay-rope  with  knowledge  of  its  insufficiency,  and  of  the  conse- 
quent danger,  wb»eby  the  appellee,  working  within  the  scope 
of  his  employment,  in  ignoranee  of  such  defectiveness  and 
danger,  was  injured. 

The  anggestion  of  counsel  that  the  facts  particularly  alleged 
were  necessarily  inconsistent  with  the  general  averment  of  want 
of  knowledge  on  the  part  of  the  appellee  is  not  a  just  criticism. 
It  was  not  impossible,  under  the  circumstances  shown  by  the 
complaint,  aa  a  matter  of  fac^  for  the  appellee  to  be  ignorant 
of  the  insufficiency  of  the  guy-rope.  It  was  not  necessary  for 
hint  to  show  in  his  pleading  that  he  had  inspected  the  rope,  or 
that  he  had  not  had  opportunity  to  inspect  it,  or  that  he  could 
not  bare  learned  of  its  defectiveness  by  the  exercise  of  ordinary 
care  and  diligence:  Evansville  etc.  B.  R.  Co.  v.  Duel,  134  Ind. 
156,  33  N.  E.  355 ;  Oonsolidated  Stone  Co.  v.  Summit,  152  Ind. 
297,  53  N.  E.  235.  The  complaint  was  sufficient  to  put  the  ap- 
pellant to  its  answer. 

The  appellant  having  answered  by  a  denial,  the  cause  was 
tried  by  jury,  and  a  general  verdict  in  favor  of  the  appellee 
was  returned  with  answers  of  the  jury  to  interrogatories.  Coun- 
sel have  devoted  some  portion  of  the  argument  to  an  assignment 
of  error  in  overruling  the  appellant's  motion  for  judgment  on 
the  special  verdict  This  assignment  cannot  be  regarded  as 
properly  presenting  any  question  for  decision,  inasmuch  as  the 
record  does  not  contain  a  special  verdict  or  show  that  a  special 
verdict  was  rendered. 

Charles  Quackenbush,  a  witness  for  the  appellee,  had  ^^ 
testified,  amongst  other  matters,  that  he  had  been  engaged  in 
the  quarry  business  about  twenty  years;  that  at  the  time  of 
the  injury  in  question  he  was  assistant  superintendent  of  the 
appellant  at  the  quarry  where  the  injury  occurred;  that  he  re- 
membered the  slack  rope  which  broke  and  had  known  it  about 
two  years^  maybe  longer;  that  it  was  seven-eighths  of  an  inch 
cr  one  inch  in  diameter;  that  it  was  between  two  hundred  and 
two  hundred  and  fifty  feet  long;  that  it  had  been  in  use  there 
in  the  quany  for  two  years,  and  he  thought  l<mger;  that  it 
Was  worn  some,  more  in  some  places  than  in  oiliers;  I2iat  he  had 
lowered  soTeral  derricks,  had  handled  a  good  many  derridcB, 
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and  had  had  fnflScient  azperienoe  to  know  ihe  nsnal  and  beat 
methods  of  lifting  and  lowering  demeka.  The  witneaa  waa  po- 
aiitted,  over  the  appellanf a  objection^  to  answer  the  fcdlowisg 
question:  ^ow,  from  what  you  have  said  as  to  the  siae  of  ihia 
rope,  and  said  as  to  its  being  old  and  worn,  more  in  some  places 
than  in  others,  I  will  ask  you  to  state  to  the  jniy  whether  that 
rope  was  snflBcient  to  lower  the  mast  pole  of  that  derrick,  basing 
yonr  answer  on  what  yon  have  said  on  the  witneon  stand,  sod 
from  yonr  long  experience  in  handling  derricks.''  The  witneaa 
answered  that  the  rope  was  not  in  shape  to  let  tfart  derrick  dovn, 
waa  not  sufficient  in  strength. 

It  was  not  necessary,  we  think,  for  the  witness  to  be  shovn 
to  haye  skill  or  experience  in  the  making  of  ropea,  to  autiioriae 
the  acceptance  of  his  opinion  as  to  the  sufficiency  in  strength 
of  the  particular  rope  for  the  use  to  which  it  was  put  in  lowe^ 
ing  the  particular  derrick,  the  witness  basing  his  opini<»L  upon 
the  facts  first  stated  by  him,  including  his  own  experience.  Af- 
ter the  best  description  that  could  have  been  given  by  witnesses 
of  the  rope  and  the  derrick,  the  conclusion  of  the  jury  would 
be  in  seme  measure  based  upon  oonjectore^  and  the  honest  opin- 
ion of  a  man  so  qualified  would  conduce  to  greater  certain^: 
See  Porter  v.  Pequonnoc  Hfg.  Co.,  17  Conn.  249;  Hardy  ▼• 
MerriU,  56  N.  H.  227,  241,  22  Am.  Bep.  441;  Bennett  t.  Mee- 
han,  88  Ind.  ^^  666,  43  Am.  Bep.  78;  Louisville  etc  B.  & 
Co.  T.  Wood,  118  Ind.  544^  14  N.  B.  672,  16  N.  B.  197. 

A  number  of  other  supposed  errors  in  the  admission  and  tha 
exclusion  of  testimony  are  argued  by  counseL  The  matters  so 
presented  have  been  carefully  examined  by  us  without  finding 
any  ground  for  reversal,  and  the  questions  involved  are  not  of 
soch  importance  as  to  require  further  notice  here. 

There  is  also  some  brief  discussion  of  the  instructions  Thers 
is  some  want  of  agreement  between  the  record  and  the  referenos 
thereto  in  the  appellant's  brief,  and  the  appellant  has  failed 
to  comply  with  the  requirements  of  our  rules  relating  to  tiia 
diBcussion  of  instructiona.  In  the  introduction  of  the  evidence 
a  number  of  models  of  derricks  were  used,  and  the  references 
thereto  in  the  examination  of  the  witneases  and  in  their  anaweis 
to  the  questions  of  the  attorneys  are  in  many  inatancRs  unin- 
telligible as  they  appear  in  the  record* 

We  have  bestowed  much  time  upon  the  voluminous  bill  oi 
exceptiona  contsining  the  evidence  in  our  effort  to  detecnune 
the  question  extensively  signed  by  counsel  aa  to  whether  or  not 
tiie  case  made  by  the  evidenoe  was  sobstantiaUj  different  from 
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the  cause  of  action  set  forth  in  the  complaint  The  mode  of 
lowemg  the  mast  as  shown  bj  the  evidence  was  not  aocniately 
described  in  the  pleading.  A  wire  rope,  called  in  evidence  the 
main  fall,  which  was  fastened  to  the  mast  near  the  top  thereof, 
extended  northward,  and,  passing  over  a  drum,  was  operated  by 
steam  power,  and  the  slackening  of  this  rope  by  this  method  per^ 
mitted  the  mast  to  descend  soathward.  This  rope  did  not 
break.  The  rope,  by  the  breaking  of  which  the  injury  was 
cansed,  was  a  slack  rope  made  of  hemp  or  grass  nsed  in  con- 
nection with  block  and  tackl^  as  alleged  in  the  complaint,  for 
gradually  slackening  the  guy,  a  wire  rope  which  extended  west- 
ward, instead  of  northward,  as  stated  in  the  oomplaint  The 
guy  which  extended  eastward  was  fastened  without  means  of 
slacking.  ^^^  The  idle  guy,  which  struck  the  appellee,  was  a 
wire  rope  which  extended  from  the  top  of  the  mast  toward  the 
southwest  to  a  point  where  it  was  fastened,  so  that  by  the  de- 
scent of  the  mast  it  became  slackened  and  fell  to  the  east  with 
the  mast.  The  rope  which  broke  and  the  use  which  was  made 
of  it  were  described  in  the  complaint  as  they  were  proved  on 
the  trial,  except  as  above  indicated.  There  was  a  variance,  but 
it  does  not  seem  to  have  been  one  of  such  characta  that  the  ap* 
pellant  could  be  regarded  as  having  been  misled  in  the  preparer 
tion  of  its  defense.  We  cannot  conclude  that  there  was  a  fail- 
ure to  prove  the  substantial  avermoits  of  the  complaint 
Judgment  afiBrmed. 

Wltaeaa.— An  opinion  may  be  given  by  a  nonexpert  at  to  matters 
witti  wbich  be  Is  speciaUy  acquainted,  but  wbicb  cannot  be  iq^ 
dally  described:  Bennett  v.  Meeban,  83  Ind.  608,  43  Am.  Bep.  78.  On 
opinion  evidence  as  to  tbe  condition  of  a  tool  in  using  wbicb  a 
servant  is  injured,  see  Jobnson  v.  Missouri  Pac.  Ry.  Go.,  96  Mo. 
340,  9  Am.  8t  Rep.  861,  9  &  W.  790;  Kent  v.  Tasoo  etc.  R.  R.  Co., 
77  Miss.  494.  78  Am.  St  Rep.  684,  27  Soutb.  620. 

Xaster  anil  Servant-Safe  Applianoes.— On  tbe  duty  and  IlablUty 
of  a  master  to  bis  servant  respecting  safe  appliances  witb  wbicb 
to  work,  see  tbe  monograpbic  notes  to  BuzzeU  v.  Laconis,  Mfg.  Go., 
77  Am.  Dec.  218-226;  Obicago  etc.  R.  R.  Co.  v.  Swett,  92  Aul  Dec. 
213-221.  Consult,  also,  tbe  recent  cases  of  Blbicb  v.  Lake  Superior 
Smelting  Co.,  123  Micb.  401,  81  Am.  St  Rep.  216^  82  N.  W.  279; 
Purdy  V.  Westingbouse  etc.  Mfg.  Co.,  197  Pa.  St  267,  80  Am.  St. 
Bep.  816,  47  AtL  287.  Tbe  fact  tbat  a  servant  bas  as  good  an  op* 
portunlty  as  bis  master  to  know  of  defects  Involving  risks  does  not 
necessarily  cbarge  bbn  witb  contributory  negligence.  He  lias  a 
rigbt  to  rely  on  bis  master's  inquiry,  because  it  Is  tbe  latt^s  duty 
to  Imuire^  anA  be  may  assume  tbat  proper  inquiry  bas  been  made 
by  tbe  master:  Starr  v.  Kreuiberger,  129  OaL  123,  79  Am.  St  Rep» 

9a,  ei  pae.  sal 
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EBWABDB-AOTION  FOB-KNOWLBDOB  OT  OFFBB  MOT 
B88BNnAI«^^WlMn  a  raward  Is  offered  for  the  return  of  stoleB 
property*  the  one  who  returns  It  can  snstain  an  action  for  the  re* 
ward,  without  alleglnir  In  the  complaint  that  his  services  were  ren- 
dered with  a  knowledge  of  the  reward  offered,  and  In  cmislderatlon 
of  the  offer. 

▲PPBAL— BILL  OF  BXGBPTIONS— FORM  OF.  MOT  ICA- 
TBBIAL.— A  bill  of  exceptions  is  not  required  to  be  In  any  partlcn- 
lar  form,  and  Is  not  InWilId  because  it  lacks  tho  usual  f <»inal  b^ 

ginning. 

APPBAL-BILL  OF  BXOBPTIONS-DATB  OF  PBBSBM- 
TATION.— A  failure  to  state,  in  a  bin  of  exceptions,  the  date  of  Its 
presentation  for  the  judge's  signature  Is  not  material  where  the  bill 
Is  shown  to  hare  been  signed  and  filed  within  the  time  allowed  by 
the  court 

APPBAL  — BILL  OF  BXCBPTIONS -- INDORSBMBNT.— 
It  Is  not  necessary  to  the  filing  of  a  paper  that  it  should  be 
Indorsed  as  having  been  so  filed.  It  is  filed  when  It  is  d^vered 
10  the  proper  officer,  and  by  him  received  to  be  kept  on  file.  Hoice, 
the  absence  of  a  file-mark  on  a  bill  of  exceptlcms  Is  not  material 
where  the  clerk's  certificate  shows  that  the  bill  waa  filed. 

APPBAL-BILL  OF  BXGBPTIONa— A  JUDQICS  OBRTIF* 
lOATB  that  a  bill  of  exceptions  contains  all  the  evidence  given  In 
the  cause  is  sufficient,  though  it  follows  the  reporter's  cotUlcats 
that  'this  was  all  the  evidence  given  In  the  cause." 

RBWARDS-"OAPTURB"  OF  THIBF-GIVIKG  INFORMA- 
TION IS  NOT.^One  is  not  entitled  to  a  reward  for  the  '^ptvre^ 
of  a  thief  simply  because  he  has  informed  an  officer  where  the  thief 
can  be  found,  although  the  officer  goes  at  once  and  makes  an  arrest 
A  reward  offered  for  a  '^capture"  is  not  a  reward  offered  for  Inf or- 
nation. 

RBWARDS-PUTTINO  OWNBR  INTO  P08SB88IOM  BB- 
FORB  ACTION.^One  who  sues  to  recover  an  unpaid  reward  fbr 
the  "return**  of  a  stolen  horse  is  not  obliged,  before  bringing  mdt, 
to  put  the  owner  in  possession  of  the  animaL  Hence,  there  Is  no 
error,  in  such  an  action,  for  the  court  to  refuse  to  submit  to  tte 
Jury  an  interrogatory  as  to  whether  the  plaintiff  did  do  sow 

L.  D.  Boyd,  for  the  appeOant. 

W.  C.  Smith,  0.  W.  Julien,  0.  B.  Pollard,  and  B.  C.  Pdlaid, 

for  the  appellee. 

iM  NEW,  0.  J«  This  was  an  action  by  the  appellee  against 
the  appellant  for  the  recovery  of  a  reward  offered  by  the  latt^. 

The  oomplaint  is  in  three  paragraphs:  1.  That  a  horse  was 
stolen  from  the  appellant,  for  the  return  of  which  he  offered 
by  handbill  a  reward  of  one  hundred  dollars;  that  thereupon 
the  appellee  rescued  said  horse  from  the  thief  and  xetomed 
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the  same  to  the  appellant,  who  refnaes,  upon  the  appellanfa  de- 
mand, to  pay  said  reward.  2.  That  a  horse  was  stolen  from 
the  appellant,  who  offered,  by  handbill,  for  the  capture  of  the 
thief  one  hundred  dollars;  that  thereupon  the  appellee  captured 
aaid  thief,  and  placed  him  in  the  custody  of  the  sheriff  of  the 
county  where  said  horse  was  stolen;  that  the  appellant  has  re- 
fused upon  the  demand  of  the  appellee  to  pay  said  reward.  3. 
The  third  paragraph  of  the  complaint  is  a  combination  of  the 
first  and  second  paragraphs,  and  asks  judgment  for  two  hun- 
dred dollars. 

With  each  paragraph  of  the  complaint  is  filed  a  copy  of  the 
offered  reward,  as  follows:  "Stolen — Prom  the  stable  of  the 
undersigned  on  Sunday  morning,  July  28th,  a  large  dapple  gray 
horse,  high  carriage,  bridle  scalds  about  the  head,  scar  on  hind 
foot  made  by  rope  halter,  fiat  feet,  no  shoes.  $100  reward  for 
the  return  of  the  horse  and  $100  reward  for  the  capture  of 
the  thief.    William  Everman,  Burlington,  Indiana.'' 

Demurrers  to  the  first  and  second  paragraphs  of  the  complaint 
were  overruled  and  exceptions  saved.  The  third  paragraph  of 
the  complaint  was  not  demurred  to.  The  appellant  answered 
by  a  denial.  There  was  a  general  verdict  for  the  appellee,  to- 
gether with  answers  to  interrogatories  submitted  by  the  court  to 
the  jury  at  the  request  of  the  appellant. 

a«7  The  fy^i  alleged  error  of  tiie  court  below  is  predicated 
upon  the  overruling  of  the  demurrers  to  the  first  and  second 
paragraphs  of  the  complaint*  It  is  also  assigned  as  error  that 
the  court  erred  in  overruling  a  demurrer  to  the  third  paragraph 
of  the  complaint.  The  record,  however,  doea  not  disclose  a  de» 
murrer  to  the  third  paragraph. 

The  only  objection  urged  by  the  appellant  to  the  first  and 
second  jmragraphs  of  the  complaint  is,  that  there  is  a  failure 
to  allege  that  the  services  rendered  by  the  appellee  were  with 
a  knowledge  of  the  reward  offered  by  ihe  appellant,  and  in  con- 
sideration of  said  offer  being  made. 

In  Dawkins  v.  Sappington,  26  Ind.  199,  it  was  held  that  a 
person  performing  the  services  for  which  a  reward  was  offered 
was  entitled  to  the  reward,  although  he  did  not  know,  at  the 
tfane  of  the  performance,  that  the  reward  had  been  offered,  and 
therefore  could  not  have  been  infiuenced  or  induced  to  act  from 
the  offer.  The  same  case  is  cited  as  authority  in  Board  eto. 
T.  Wood,  89  Ind.  345.  See,  also.  Auditor  v.  Ballard,  9  Bush, 
872,  16  Am.  Bep.  728 ,  where  Dawkins  ▼.  SappingtoD»  26  Ind* 
199,  is  quoted  from  with  approval 
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In  Hanon  t.  Pike,  16  Ind.  140,  it  was  decided  that  it  wae 
not  neoesaaiy  that  notioe  should  he  given  to  the  party  offering 
the  reward  Aat  his  i^opoeal  was  heing  acted  npon.  It  is  there 
said  that  no  authority  is  known  for  requiring  such  notice,  nor 
is  its  effectiTO  purpose  perceivahle.  The  same  question  is  de- 
cided the  same  way  in  Hayden  t.  Souger,  56  Ind.  42,  26  Anu 
Bep.  1,  the  court  saying  that  notice  of  tiie  acceptance  of  the 
offer  was  not  one  of  the  conditions  on  which  the  offered  reward 
wss  to  be  paid:  See  notes  to  this  case  as  published  in  26  Am. 
Bep.  1.  See,  also,  Beif  t.  Paige,  55  Wis.  496,  42  Am.  Bep. 
731,  18  N.  W,  473 . 

In  Wentworth  t.  Day,  3  Met  352,  37  Am.  Dec  145,  it  was 
said:  ''If  the  loser  of  property,  in  order  to  stimulate  tiie  vigi- 
lance and  industry  of  others  to  find  and  restore  it,  wiU  make 
an  express  promise  of  a  reward,  either  to  a  particular  person, 
or  in  general  terms  to  anyone  who  will  return  it  to  him,  and, 
^*^  in  consequence  of  such  offer,  one  does  return  it  to  him,  it 
is  a  valid  contract.  Until  something  is  done  in  pursuance  of 
it,  it  is  a  mere  offer,  and  may  be  revoked.  But  if,  before  it  is 
retracted,  one  so  far  c(»nplies  with  it  as  to  perform  the  labor 
for  which  the  reward  is  stipulated,  it  is  the  ordinary  caae  of 
labor  done  on  request,  and  becomes  a  contract  to  pay  the  stipu- 
lated compensation.^ 

In  Busaell  v.  Stewart,  44  Vi  170,  it  is  shown  that  five  hun- 
dred dollars  was  offered  for  the  arrest  of  a  murderer.  Stewart 
made  the  arrest,  and  it  was  held  that  he  was  entitled  to  the  re- 
ward, although  he  had  no  knowledge  of  the  offer  of  a  reward 
when  he  made  the  arrest. 

In  Eagle  v.  Smith,  4  Houst.  293,  the  action  being  for  a  re- 
ward offered  for  a  return  of  lost  goods,  it  was  held  that  the  par- 
ty who  had  performed  the  prescribed  condition,  by  finding  and 
returning  the  goods  to  the  owner,  was  entitled  to  recover,  al- 
though he  did  not  know  at  the  time  he  returned  th^n  that  any 
reward  had  been  offered. 

In  Williams  v.  Carwardine,  4  Bam.  ft  AdoL  621,  it  was  held 
that  although  the  information  which  was  given  by  the  plainti^ 
and  which  led  to  the  discovery  and  conviction  of  the  murders, 
was  given  from  other  motives  than  the  reward  offered,  it  was 
the  opinion  of  all  the  judges  that  the  informer  was  entitled  to 
recover  the  reward.  Denman,  C.  J.,  said:  The  plaintiff,  by 
having  given  information,  which  led  to  the  conviction  of  the 
murderer  of  Walter  Carwardine,  has  brought  himself  within 
the  terms  of  the  advertisement,  and  therefore  is  entitled  to 


Ort.  1881.]  Btsrhaii  «.  Htmak.  S87 

xeoom.*  Litfledale,  J*,  said :  The  •dTerUsement  «maiinti  to 
a  general  pranise  to  giTe  a  mim  of  money  to  any  person  who 
ahall  give  inf onnation  which  might  lead  to  fhe  diaoorery  of  the 
offender.  The  plaintiff  gaye  that  infonnation.''  Paike,  J., 
eaid:  'fThore  was  a  contract  with  any  person  who  performed 
the  condition  mentioned  in  the  advertisement.^  Patterson,  J., 
said:  ^7  am  of  fhe  same  opinion.  We  cannot  go  into  the  plain- 
tiff'a  motives.'' 

^*  In  Vigo  Agricnltnral  Soc  y.  Bromfld,  102  Ind.  146,  6S 
Am.  Bep.  667, 1  N.  E.  882,  it  is  stated,  aa  an  elementary  princi- 
ple, that  where  a  party  pnblislies  an  offer  to  the  world,  and  be- 
fore it  is  withdrawn  another  acte  npon  it,  the  party  making  the 
offer  is  bonnd  to  perform  hia  promise.  I^  the  same  case,  the  es- 
sential difference  between  a  contract  by  advertisement  and  an 
ordinary  agreement  is  stated  tiraa:  ^n  the  former  case  there 
is  no  completo  contract  nntil  performance,  while  in  the  latter 
there  is  a  contract  as  soon  aa  there  is  an  acceptance  of  the  pro- 
poeaL'' 

It  will  thns  be  seen  that  the  liability  to  pay  a  reward  of- 
fered may  be  placed  npon  a  principle  or  doctrine  somewhat  dif- 
ferent from  that  which  governs  in  ordinary  contracts.  The  de» 
mnrrers  to  the  first  and  second  paragrapha  of  the  complaint 
were  properly  overroled. 

The  remaining  spedflcation  of  error  made  by  the  appellant 
k  the  Offermling  of  his  motion  for  a  new  trial  The  first  rea- 
son named  in  the  motion  for  a  new  trial  is  that  the  verdict  of 
the  jniy  is  not  sustained  by  sufficient  evidence.  Cknmsel  for  the 
appellee  affirm  that  the  evidence  is  not  in  the  record,  and  there- 
fore this  court  cannot  say  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  Their  contention,  aa  stated  by  themselves, 
is^  ''that  the  longhand  manuscript  of  the  evidence  in  this  case 
aa  made  by  the  reporter  was  never  filed  in  the  office  of  the  derk 
aa  required  by  law,  and  was  not  properly  incorporated  in  a 
pr<qper  bill  of  exceptions  and  cannot  be  considered  by  this 
court*"  They  contend  that  the  said  longhand  manuscript  can- 
not be  r^arded  as  being  in  a  proper  bill  of  exceptions  because 
the  biU  does  not  begin  with  the  usual  formula  or  heading,  and 
because  the  date  of  ite  presentetion  to  the  judge  is  not  stoted  in 

thebilL 

Ixnmediatdy  preceding  said  bill  of  exceptions  in  the  tran- 
script  is  the  following  entry  by  the  derk:  ''And  also  on  the 
twenty-third  day  of  December,  1889,  the  defendant  files  gen- 
eral UU  of  eiceptions^  saving  the  evidencep  and  numbered  ^^ 
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%,  which  nads  in  the  wordi  and  figures  follawia^  to  wif* 
Then  foUowB  the  longhand  manuBcript  of  the  endenoe  aa  taken 
down  by  the  ofiBdal  reporter  of  tha  conrt,  there  being  no  cap- 
tion, nor  preliminaiy  statement  of  any  kind  to  indicate  that 
said  longhand  mannscript  of  the  eVidenee  was  the  evidence  giv* 
en  in  the  cause,  except  the  number  of  the  case,  the  entitling  of 
the  cause  in  the  manner  usual  in  civil  actions,  names  of  coun- 
sel and  for  whom  they  appeared,  followed  by  the  names  of  the 
witness  and  the  page  of  the  transcript  on  which  the  testimony 
of  eadi  witness  began.  Following  the  eyidence  in  immediate 
connection  occur  the  following  words:  ''Defendant  here  rested 
his  case  and  this  was  all  the  CTidence  given  in  the  cause."  Next 
comes  the  certificate  of  the  oflBdal  reporter,  and  then  these 
words:  ''And  the  defendant  now  tenders  this  his  bill  of. ex- 
ceptions and  asks  that  the  same  be  signed,  sealed,  and  made  a 
part  of  the  record  in  this  cause,  which  is  done  this  twenty-third 
day  of  December,  1889.''  At  the  close  of  the  words  thns  quoted 
is  the  signature  of  the  judge,  and  immediately  following  hia 
signature  the  following:  'Tiled  December  23,  1889.  Charles 
Pigman,  Clerk.**  Then  follows  the  certificate  of  the  deik  un- 
der his  hand  and  the  seal  of  the  oourty  which  we  have  thought 
best  to  give  in  full: 


"State  of  Indiana, ) 


"Carroll  county. 

"I,  Charles  Pigman,  clerk  of  the  Carroll  circuit  eourt  of 
Indiana,  do  hereby  certify  that  the  above  and  foregoing  ia  a 
full,  true,  and  complete  copy  of  all  papera  filed,  entries  mado 
on  the  order-books  of  said  court,  proceedings  had  and  judgmei^ 
rendered  in  the  above-entitled  cause  in  said  court  on  file  and 
of  record  in  my  office;  and  also  that  the  longhand  raanuscripk 
of  the  evidence  embodied  in  the  general  bill  of  exceptions  aav* 
ing  the  evidence,  and  numbered  2,  as  the  same  appears  in  tha 
above  transcript,  is  the  original  longhand  manuscript  made  by 
the  official  shorthand  reporter  of  said  court  from  her  verbatim 
report  of  the  evidence  given  in  said  cause,  and  is  the  identical 
one  filed  in  my  office  on  the  twenty-third  day' of  December,  1889. 
In  witness  ^''^  whereof  I  have  heieunto  set  my  hand  and  af- 
fixed the  seal  of  said  court  at  my  office  in  Delphi,  Indiana^  this 
twenty-fourth  day  of  December,  A.  D.  1889. 

<'[Seal]  CHABLES  PIOMAN,  Clerk.'' 

While  it  is  a  matter  of  some  surprise  that  attorneys  in  tha 
preparation  of  bills  of  exceptions  should  omit  to  observe  ap- 
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proved  fonns,  the  statute  does  not  require  that  a  bill  of  excftp- 
tioiiB  ahall  be  in  any  particular  f  omL  A  bill  of  exoeptionsy  as 
defined  in  1  Burrill's  Law  Dictionary,  page  205,  is :  ''A  formal 
statement  in  writing  6t  the  exceptions  taken  to  the  opinion, 
decision,  or  direction  of  the  judge,  delivered  during  the  trial 
of  a  cause,  setting  forth  the  proceedings  on  the  trial,  the  opin- 
ion  or  decision  given,  and  the  exception  taken  thereto,  and 
sealed  by  the  judge  in  testimony  of  its  correctness.*' 

The  case  of  Dennis  v.  State,  103  Ind.  142,  2  N.  K  349,  was 
one  where  the  usual  formula  or  beginning  in  the  bill  of  ex- 
<seption8  was  omitted,  and  where  the  prefatory  matter  was  al- 
most identical  with  that  in  the  case  at  bar.  The  bill  of  ex- 
ceptions in  that  case  was  held  to  be  sufficient:  See,  also,  Bev. 
Stats.  1881,  sec  658. 

Is  the  date  of  the  presentation  to  the  judge  of  the  bill  of 
exceptions  sufficiently  shown  therein?  There  is  to  the  bill  the 
usual  authentication  and  signature  of  the  judge,  and  it  there- 
from appears  that  it  was  signed  on  the  23d  of  December,  1889, 
which  was  within  the  time  limited.  We  think  that  this  suf- 
ficiently shows  a  compliance  with  the  statute  requiring  that  the 
date  of  the  presentation  of  the  bill  shall  be  stated  therein. 
When  the  date  of  the  presentation  is  nowhere  stated  in  the  body 
of  the  bill  as  a  distinct  and  aqparate  fact,  and  the  bill  is  signecl 
not  later  than  the  time  allowed,  and  it  so  appears  from  the  bill 
itself,  we  can  see  no  reason  why  the  date  of  the  signing  by  the 
judge  ahonld  not  be  regarded  as  the  date  of  presentation  to  him 
for  his  signature.  The  time  given  for  the  filing  of  the  bill 
was  ninety  days  from  the  1st  of  November,  1889,  and  it  is 
properly  diown  by  the  record  that  it  was  signed  and  filed  De- 
cember ^^  23,  1889 :  Hale  v.  Matthews,  118  Ind.  527,  21  y. 
E.  43;  Guirl  y.  Gillette  124  Ind.  501,  24  N.  E.  1086;  Orbm  y. 
Tilden,  110  Ind.  131,  10  N.  E.  936;  Plymouth  v.  Fields,  125 
Ind.  323,  25  N.  E.  346;  Buckner  y.  Spaulding,  127  Ind.  229,  26 
N.  B.  792. 

The  point  is  also  made  that  it  is  not  shown  by  the  record 
that  the  reporter's  longhand  manuscript  of  the  evidence  was 
filed  with  the  derk  of  the  circuit  court  as  required  by  section 
1040  of  the  Bevised  Statutes  of  1881.  In  other  words,  that  no 
filing  of  the  original  longhand  manuscript  of  the  evidence  is 
shown,  except  as  it  was  filed  as  incorporated  in  the  bill  of  excep- 
tions. We  have  seen  that  the  bill  of  exceptions  was  filed  in 
time.    If  the  original  longhand  manuscript  of  the  evidence  was 

incorporated  in  the  bill  of  exceptions,  it  thereby  became  e  part 
▲ik  sc  B«»-  yoL  Lzzxxy-ie 
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of  fbe  bill,  and  was  iheief oie  filed  when  the  hill  was  filed.  It 
ia  not  neoeaaaiy  to  the  filing  of  a  paper  that  it  ahonld  be  in- 
dorsed as  having  been  so  filed.  A  paper  is  filed  when  it  » 
delivered  to  the  proper  officer^  and  by  him  received  to  be  kept 
on  file. '  It  is  shown  by  the  cderik's  certificate  that  the  original 
longhand  manuscript  of  the  evidence  is  embodied  in  the  bill  of 
exceptions^  and  we  are  inclined  to  Hunk  that  the  proper  infer- 
ence from  the  clerk's  certificate,  in  relation  thereto,  is,  that  said 
longhand  manuscript  was  filed  with  him,  not  only  as  a  part  of 
the  bill  of  exceptions,  but  independent  of  it  as  well,  for  in  the 
certificate  is  the  statement  that  said  original  longhand  manu- 
script of  the  evidence  ^*is  the  identical  one  filed  in  my  office 
on  the  twenty-third  day  of  December,  1889'' :  See  Hull  v.  Lonth, 
109  Ind.  815,  68  Am.  Bep.  405, 10  N.  K  270;  Dennis  v.  State) 
103  Ind.  142,  2  N.  B.  849;  Stout  v.  State,  90  Ind.  1;  Hessian 
V.  State,  116  Ind.  58,  17  N.  B.  614. 

As  we  imderstand  counsel  for  the  appellee,  they  also  daim 
that  it  is  not  properly  declared  or  certified  by  the  judge  that 
the  bill  of  exceptions  contains  all  the  evidence  given  in  the 
cause. 

At  the  dose  of  the  evidence,  as  we  have  hereinbefore  stated, 
occur  the  words:  'defendant  here  rested  his  case  and  this  was 
all  the  evidence  given  in  the  cause.**  Then  ^^  follows  the 
certificate  of  the  ofiBcial  shorthand  reporter,  and  next  and  last 
the  authentication  and  signature  of  the  judge. 

We  do  not  think  that  the  interposition  of  the  reporter's  cer- 
tificate invalidates  the  bill  of  exceptions.  When  the  judge 
signed  it,  he  thereby  adopted  and  certified  every  material  state- 
ment in  the  bill  which  preceded  his  signature:  McGormick  ete. 
Co.  V.  Gray,  114  Ind.  340,  16  N.  E.  786. 

Becurring  now  to  the  first  reason  assigned  for  a  new  trial, 
to  wit,  that  the  verdict  of  the  jury  is  not  sustained  by  snfScient 
evidence,  we  think  there  was  evidence  from  which  the  jury 
might  find  that  the  appellee  was  entitled,  and  the  only  one  en- 
titled, to  the  one  hundred  dollars  offered  by  the  appellant  for 
the  return  of  the  horse;  beyond  that  sum,  however,  we  ihink 
the  finding  was  excessive.  The  excess  above  one  hundred  dol- 
lars must  have  been  by  the  jury  allowed  to  the  appellee  be- 
cause of  his  having  located  the  thief  and  informed  the  deputy 
sheriff  where  he  could  be  found.  There  is  no  other  evidence 
in  the  record  from  which  the  jury  could  have  regarded  the 
appellee  as  having  a  daim  upon  the  reward  offered  for  the  cap* 
tore  of  the  thief. 
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The  arrest  of  the  fhief  was  made  by  the  deputy  sheriff  in 
capacity  as  such.  The  duty  of  maMng  the  arrest  fell  upon 
this  oflScer,  and  he  discharged  it,  as  he  was  bound  to  do.  It 
is  tme,  he  received  information  from  the  appellee  as  to  where 
the  culprit  conld  be  found,  but  that  information  he  was  entitled 
to  gather  and  have  from  any  and  all  sources  possible.  The  re- 
ward was  not  offered  for  information  as  to  the  whereabouts  of 
the  prisoner^  but  for  his  capture.  The  case  of  County  of 
Juniata  t.  McDonald,  123  Pa.  St  115,  15  Atl.  696,  is  precisely 
in  point.  The  facts  are  almost  identicml.  Following  that  case, 
which  upon  principle  appears  to  us  to  be  rightly  decided,  we 
must  hold  that  the  damages  assessed  were  excessive  in  the  smn 
of  fifty  dollars. 

Objections  were  made  by  the  appellant  to  the  introduction 
of  certain  testimony.  We  have  examined  the  evidence  with 
care,  and  do  not  find  that  any  available  error  was  ^^'^  commit- 
ted by  the  court  in  that  regard.  Much  of  the  testimony  ob- 
jected to  was  upon  the  theory  that  there  could  be  no  recovery 
upon  the  complaint  unless  the  services  rendered  by  the  ap- 
pellee were  with  a  knowledge  of  the  reward  offered.  It  fol- 
lows from  what  we  have  already  said  that  objections  to  testi- 
mony  upon  that  ground  could  not  avail  the  appellant 

It  is  assigned  as  a  ground  for  a  new  trial  that  the  court  erred 
in  refusing  to  submit  to  the  jury,  at  the  request  of  the  appel« 
lant^  the  following  interrogatory:  '^id  the  plaintiff  put  the 
defendant  in  possession  of  the  horse  described  in  his  complaint 
before  the  beginning  of  this  action?'' 

There  was  no  error  committed  by  the  court  in  refusing  to 
iubmit  to  the  jury  this  interrogatory.  The  reward  offered  was 
for  the  return  of  the  horse,  not  that  the  appellant  be  put  in 
possession  of  the  same.  The  interrogatory  sought  to  be  pro- 
pounded to  tiie  jury  was  not,  in  our  opinion,  fairly  within  the 
issues.  It  called  for  a  fact  or  act  over  and  beyond  what  was 
required  of  the  appellee  to  entitle  him  to  the  reward  offered  for 
the  return  of  the  horse.  If  the  appellee  found  and  offered  to 
restore  the  horse  to  the  appellant  he  was  entitled  to  one  hun- 
dred dollars.  It  might  be  that  the  horse  was  not  put  by  the 
appellee  into  the  possession  of  the  appellant,  and  yet  the  former 
be  entitled  to  the  reward  offered  for  the  return  of  the  horse. 
If  the  horse  was  found  and  returned  to  the  appellant  by  the 
appellee,  be  would  not  be  bound  to  put  the  appellant  in  actual 
or  literal  possession  of  the  horse,  if  the  appellant  was  at  thd 
timi>  withholding  the  reward  which  was  promised  and  due. 
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Intsmnch  as  we  have  reached  the  conduBion  that  on  the 
whole  caae»  as  presented  by  the  record,  the  cause  has  been  folly 
and  fairly  tried,  and  a  right  conclnsion  reached  in  the  verdid 
and  judgment  in  favor  of  the  appellee,  except  as  to  the  sum  of 
fifty  dollars,  it  is  not  necessary  that  we  give  attention  to  in- 
structions given  or  refused. 

^'^^  If  the  appellee  will,  within  stxtj  daya  from  tins  date^ 
file  with  the  clerk  of  this  court  his  remittitur  of  fifty  doDsii 
of  the  verdict  and  judgment  as  of  the  date  of  the  judgment 
below,  the  judgment  will  be  affirmed;  otherwise  it  wiU  be  le- 
versed,  and,  in  either  event,  at  the  i^pellee's  costs  in  this 
court 


Beward— Vetloe  of  Offer.-— As  to  wbether  It  Is  neceesaiy  to  tbt 
recovery  of  a  reward  tbat  the  claimant  should  have  had  knowleclfe 
of  its  offer,  the  authorities  are  conflicting:  See  Stamper  t.  Templtk 
0  Humph.  113,  44  Am.  Dec  296;  Fitch  v.  Snedaker.  88  M.  T.  24^ 
97  Am.  Dec  791;  Howland  v.  Lounda,  61  N.  T.  e04»  10  Aul  Bep. 
654;  notes  to  Ryer  v.  Stockwdl*  73  Abl  Dec  889;  Hajden  t.  Soufw; 
26  Am.  Rep.  6»  7. 

Reward.— A  substantial  compliance  with  the  terms  of  asi  efllr 
for  a  reward  Is  generaUx  held  sufficient  to  entitie  the  claimant  to  a 
recovery  of  the  reward:  Note  to  Ryder  v.  Stockwell,  73  Am.  Dea 
889.  As  to  what  amounts  to  such  compliance^  see  Beaae  v.  DyVt 
9  Allen,  Ifil,  6S  Aul  Dec  747;  note  U  Haydea  v.  teufsi;  » 
Bep.  ML 


KNOUPP  V.  L00AN8P0BT. 

[98  Ind.  App.  208,  69  N.  B.  847.1 

HIGHWAYS— BI0Y0LB6-USB  OF  SIDBWALK.— A  1llcy«is 
Is  a  vehide^  and  has  no  lawful  right  to  the  use  of  a  sidewalk. 

NBGUGBNGB-GONOURRING  CAUSES  OF  INJURY— UA^ 
BILITY.— The  fact  that  some  other  cause  operated  with  the  negli- 
gence of  a  defendant  in  producing  an  injury  does  not  relieve  blsi 
from  liaMlli^,  where  such  other  cause  would  not  have  produced 
the  injury  but  for  the  defendant's  negligence 

NBGLIGBNGB— INJURY  AT  BRIDGB  IN  CITY  FROM 
JUMPING  TO  AVOID  A  BIOYOLB— WANT  OF  GUARDS-PROX- 
IMATB  OAUSB.~It  is  the  duty  of  a  city  to  maintain  guards  at  the 
abutment  of  a  bridge  conuecting  with  a  street,  where  there  to  an 
embankment  rendering  the  place  unsafe  without  guards,  and  Its 
failure  to  do  so  to  negligence.  Hence,  if  a  pedestrian  on  a  sidewalk 
near  the  entrance  to  the  bridge  to  suddenly  confronted  with  a  liicy* 
cle,  coming  at  great  speed,  and  Jumps  to  one  side  to  avoid  a  colU- 
slon,  but  falls  down  the  embankment  and  to  injured*  the  fallnie  to 
maintain  guards  at  the  place  is  a  proximate  cause  of  the  Injury*  for 
which  the  city  is  answerable,  although  a  concurring  cause  of  the 
Injury  was  the  unlawful  act  of  the  bicycltot  to  riding  on  a  aldefwatt 
of  the  hrldga 
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O.  E.  Hale,  O.  A.  GamUe,  J.  0.  Ndaoo,  and  Q.  A.  Myera^ 
for  the  appellant. 

F.  M.  Eisaer,  &  T.  McConnell,  and  A.  Q.  Jenkina,  for  the 
appelli 


BOBINSON,  J.  Third  atreet,  in  the  dty  of  Logans- 
port,  tenninatea  at  Eel  river^  and  connects  with  the  south  en- 
trance of  a  bridge  having  a  walk  on  each  side;  the  stone  abnt- 
aient  supporting  the  bridge  is  ten  to  fourteen  feet  high  from 
the  bed  of  the  river  to  the  surface  of  the  street^  and  extends 
twelve  feet  east  of  the  east  line  of  the  bridge;  the  street  con* 
nected  with  the  bridge  at  an  angle  of  about  forty-five  degrees, 
and  the  west  side  of  the  paved  portion  of  the  street  at  ita 
northern  terminus  extended  eastward  five  or  six  feet  beyond  the 
east  line  of  the  bridge^  ending  abruptly  on  the  south  bank  of 
the  river  and  abutment,  which  left  an  open  and  exposed  space 
in  the  street  from  five  to  six  feet  wide^  that  did  not  lead  directly 
into  the  entrance  of  the  bridge,  but  led  to  the  east  thereof  and 
directly  across  the  abutment  into  the  river;  that  the  dty  had 
for  a  long  time  known  of  this  condition  but  had  provided  no 
guard-rail  or  warning.  The  complaint  states  a  cause  of  ac- 
tion unless  the  following  averment  makes  it  defective:  ''Thai 
on  the  fourth  day  of  July,  1899,  while  this  plaintiff  was  walk- 
ing along  said  street  and  ^^  on  that  part  used  by  persons  on 
the  east  side  thereof,  going  north  for  the  purpose  of  crossing 
the  river  on  the  east  sidewalk  of  said  bridge,  and  just  aa  he 
was  about  to  enter  the  bridge,  he  suddenly  and  xmexpectedly 
waa  confronted  with  a  person  riding  a  bicycle  on  the  east  side- 
walk of  the  bridge,  coming  directly  toward  him  at  great  speed 
from  the  north,  and  the  plaintiff,  for  the  purpose  of  avoiding 
a  collision  and  injury,  jumped  suddenly  to  his  right,  and  be- 
cause of  the  failure  of  the  dty  to  maintain  guards  at  that  part 
of  the  street  where  it  ends  at  the  abutment,  he  fell  suddenly 
off  of  the  end  of  the  street  at  the  place  herein  described,^'  pro- 
ducing injuries  described.  The  complaint  does  not  show  con- 
tributory negligence,  and  we  set  out  so  much  only  of  the  pleads 
ing  aa  presenta  the  real  question  in  controversy. 

A  bicycle  is  a  vehide,  and  haa  no  lawful  right  to  the  use  of 
the  ddewalk:  Mercer  v.  Gorbin,  117  Ind.  450,  10  Am.  St.  Bep. 
76,  20  N.  E.  132 ;  Holland  v.  Bartch,  120  Ind.  46,  16  Am.  St 
Bep.  807,  22  N.  E.  83;  Bums'  Bev.  Stats.  1894,  aec  4398;  In- 
dianapolis V.  Higgina,  141  Ind.  1,  40  N.  B.  671. 
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It  18  ftigued  that  the  bicyde  riiet,  whik  engaged  in  an  unlaw- 
ful act.  Bet  in  motion  or  created  a  condition  tiiat  nltimatelj  re- 
sulted in  appellant* 8  injury,  and  that  the  rational  conclusion  ii 
that  the  bicycle  rider  was  the  proximate  cause  of  the  injoij. 
Counsel  for  appellee  cite  the  cases  of  New  York  etc.  R.  R.  Co. 
T.  Perriguey,  138  Ind.  414^  84  N.  K  233,  and  Alexander  t. 
New  Castle,  115  Ind«  51, 17  N.  E.  200,  as  decisive. 

In  the  briefs  for  appellant  and  for  appellee  is  quoted  the  fol- 
lowing from  Cohen  r.  Virginia,  6  Wheat*  264:  '^t  ia  a  maxim, 
not  to  be  disregarded,  that  general  expressions,  in  every  opinion, 
are  to  be  taken  in  connection  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may  be  re- 
spected, but  ought  not  to  control  the  judgment  in  a  subsequent 
suit,  when  the  veiy  point  is  presented  for  decision.  The  reason 
of  this  maxim  is  obyious.  The  question  actually  before  the 
court  is  investigated  *^^  with  care,  and  considered  in  its  faQ 
extent.  Other  principles,  which  may  seem  to  illustrate  it,  are 
considered  in  their  relation  to  the  case  decided,  but  their  pos- 
sible bearing  on  all  other  cases  is  seldom  completely  investi* 
gated.'' 

In  New  York  etc.  B.  B.  Co.  t.  Perriguey,  138  Ind.  414^  M 
N.  E.  233,  the  opinion  rests  upon  the  proposition  that  the  en- 
gineer was  furnished  with  two  sufficient  hand  lamps  as  a  sob- 
atitute  for  the  regular  headlight,  and  that  it  was  his  duty  to 
light  the  headlight  whether  it  was  the  regulation  light  or  the 
substitute  lamps;  this  he  failed  to  do,  and  it  was  held  that  the 
proximate  cause  of  the  injury  was  the  engineer's  negligence  in 
failing  to  light  the  hand  lamps.    It  clearly  appeared  from  the 
findings  that  the  company  had  done  its  duly  by  furnishing  prop- 
er lamps,  and  that  the  engineer  failed  in  his  duty  to  Light  them, 
thus  clearly  showing  that  the  proximate  cause  of  the  injury  was 
the  negligence  of  a  coemploy&    '^In  the  present  case,"  said  the 
oourt,  ^^the  defect  in  the  lamp  of  the  headlight  was  a  conditimi; 
the  cause  of  the  collision  was  the  absence  of  light.    The  absence 
of  that  light  was  not  the  defect,  but  was  the  failure  of  Ferris 
to  light  the  hand  lamps  and  place  them  in  the  headlight  from 
which  the  presence  of  his  engine  could  have  been  seen  for  the 
distance  of  five  miles,  and  the  collision  averted'^:  See  Lake 
Shore  etc.  B.  B.  Go.  t.  Wilson,  11  Ind.  App.  488,  38  N.  E. 
843. 

In  Alexander  ▼.  New  Castle,  115  Ind.  51,  17  N.  E.  200,  aa 
officer  was  conducting  a  prisoner  to  jail,  and  as  they  passed  sa 
excavation  in  the  side  of  the  street  the  prisoner  seized  the  o£Bcer 
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^'and  threw  him  into  the  pit  or  excavation,  whereby  he  was  in- 
jured." The  town  was  held  not  liable,  for  the  very  good  reason 
that  the  prisoner  "was  clearly  an  intervening,  as  well  as  an  in- 
dependent, human  agency  in  the  infliction  of  the  injuries'  of 
which  the  plaintiff  complained."  We  fail  to  see  bow  this  case 
can  be  controlling  in  the  case  at  bar.  Could  the  definitions  laid 
down  by  some  text-writers  be  given  a  universal  application,  cases 
of  this  character  would  not  be  difficult  of  solution.  But  as  is 
well  said  in  the  *^  Perriguey  case :  "Cases  may  illustrate,  but 
definitions  are  not  sufficiently  explicit  for  practical  application." 
The  fact  that  some  other  cause  operates  with  the  negligence 
of  a  defendant  does  not  relieve  him  from  liability.  The  ques- 
tion is  whether  the  defendant's  negligence  was  a  proximate  cause 
of  the  injury.  And  it  need  not  necessarily  have  been  the  im- 
mediate cause.  In  the  case  at  bar  it  was  the  duty  of  appellee 
properly  to  guard  the  place  in  question,  and  its  failure  to  do 
so  was  negligence.  This  negligence  contributed  to  the  injury, 
and  it  cannot  be  said  to  be  a  remote  cause  for  the  reason  that 
whatever  it  did  contribute  it  contributed  at  the  time  and  place 
of  the  injury.  Another  event  concurred  to  produce  appellant's 
injury,  but  this  event  could  not  have  produced  the  injury  but 
for  appellee's  negligence.  Appellee's  negligent  breach  of  duty 
was  a  canse  of  the  injury,  and  although  there  was  an  inter- 
vening event,  yet  this  intervening  event  and  the  defect  in  the 
street  were  concurrent  causes  of  the  injury,  and  were  both  pres- 
ent and  active  in  the  result.  Clearly,  there  were  two  causes 
combining  to  produce  the  result  and  the  city  was  responsible  for 
only  one  of  these  causes,  yet  it  cannot  escape  liability  because 
it  was  not  responsible  for  the  other :  Board  etc.  v.  Mutchler,  137 
Ind.  140,  36  N.  E.  534.  The  statement  that  an  independent 
intervening  event  arrests  causation  must  be  held  to  mean  that 
the  original  negligence  was  not  present  at  the  time  and  place 
of  the  injury,  and  did  not  contribute  to  the  injury.  Because, 
if  there  was  contribution  at  the  time  and  place,  there  is  liabil- 
ity. If  tiie  city  by  its  negligence  put  in  motion  a  cause  which 
continued  to  the  end  and  without  which  the  injury  would  not 
have  occurred,  although  a  third  person  may  have  contributed 
to  the  final  result,  yet  the  city's  negligence  must  be  held  to  bo 
a  proximate  cause  of  the  injury.  The  complaint  shows  that 
appellee  was  at  fault  as  to  the  xmguarded  abutment,  and  that 
this  was  one  cause  of  the  injury;  this  being  true,  appellee  can- 
^oi  escape  responsibility,  because  the  act  of  the  bicycle  rider 
aided  in  bringing  about  the  accident:  See  Fowler  v.  Linquist, 
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188  •^  Ind.  666,  87  N.  B.  133 ;  Mt  Vemon  ▼.  Hoehn,  2«  Ind. 
App.  S82,  68  N.  E.  664;  CrawfordByiUe  y.  Smith,  79  Ind.  308, 
41  Am.  Bep.  612,  and  cases  there  cited ;  BiUman  t.  Indianapolia 
etc.  B.  B.  Co.,  76  Ind.  166,  40  Am.  Bep.  230;  BnireU  Tp.  y. 
TJncaphfir,  117  Pa.  St  363,  2  Am.  St  Bep.  664,  11  AtL  619; 
Knightstown  ▼.  MusgroYe,  116  Ind.  121,  9  Am.  St  Bep.  827, 
18  N.  K  462;  Broolmlle  etc.  Co.  t.  Pnmphiey,  69  Ind.  78,  26 
Am.  Bep.  76;  Grimes  t.  LonisYiUe  etc.  By.  Co.,  8  Ind.  App. 
878,  80  N.  E.  200;  Board  etc.  y.  Sisson,  8  Ind.  App.  311,  28  N. 
B.874. 

It  is  tnie  the  city  in  the  construction  and  maintenanos  of 
the  street  and  nngnarded  abutment  was  not  required  to  proYide 
against  eztraordinaiy  conditions.  Nor  could  it  be  held  to  sn- 
ticipate  that  a  bicycle  rider  would  Yiolate  the  law  by  riding 
on  the  sidewalk.  But  this  is  not  the  question  that  is  decisiYe. 
The  city  was  charged  with  the  duty  of  keeping  its  streets  in  an 
ordinarily  safe  condition  for  traYcL  The  pleading  shows  that 
appellant  was  exercising  a  legal  right  in  an  ordinarily  prudent 
manner,  and  the  question  is,  could  it  reasonably  be  expected 
that  the  injury  might  happen  to  such  a  person.  Upon  this 
question  the  court  in  Ohio  etc.  By.  Co.  y.  Trowbridge,  126  Ind. 
891,  26  N.  E.  64,  said :  'The  principle  underlying  this  doctrine 
is  Ihat  there  must  be  some  connection  between  the  effect  and 
the  cause — between  the  injury  and  the  wrong.  It  is  not  neoes> 
Sftiy,  howcYcr,  that  there  should  be  a  direct  connection  between 
the  wrong  and  the  injury ;  it  is  enough  if  it  appears  that  bat  for 
the  wrong  no  injury  would  haYe  occurred ;  and  that  the  injuiy 
was  one  which  might  hsYc  been  anticipated:  LouisYille  etc.  By. 
Co.  Y.  Nitsche,  126  Ind.  229,  22  Am.  St.  Bep.  582,  26  N.  K 
61;  Milwaukee  etc.  B.  B.  Go.  y.  Kellogg,  94  IT.  S.  469.  It 
is,  indeed,  not  necessary  that  the  precise  injury  which,  in  fad^ 
did  occur  should  haYe  been  foreseen;  it  is  sufficient  if  it  was 
to  be  reasonably  expected  that  injury  might  occur  to  some  per- 
son  engaged  in  exercising  a  legal  right  in  an  ordinarily  careful 
manner.'' 

The  demurrer  to  the  complaint  should  hsYO  been  OYermled. 

Judgment  rcYersed. 

A  Bicycle  is  a  Vehide,  and  a  person  has  no  right  to  ride  one  on 
a  sidewalk:  Note  to  Holland  y.  Bartch,  16  Am.  8t  Bep.  814.  8ee^ 
further,  Richardson  y.  DauTen,  176  l£ass.  413,  79  Am.  St  Bep.  820^ 
67  N.  S.  686. 

Oonourrent  Vegllgence.— If  one  suffers  iiijury  from  the  Joint  nec- 
ligence  of  two  parties,  both  are  liable  Jointly  and  scYerally:  Pugh 
Y.  Ohesapeake  etc.  By.  Co.,  101  Ky.  77,  72  Am.  St.  B^.  80^  89  8. 
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W.  aOB.  In  Batiam  t.  Sharon,  71  Conn,  686,  71  Am.  8t.  Bei^  225. 
48  AtL  148,  it  Is  ttat^  that  a  traveler  on  a  highway  cannot  be  in- 
jured through  a  defect  In  the  highway,  within  the  meaning  of  a 
statute  giving  a  right  of  action  against  a  town  for  an  injury  caused 
by  a  defective  road  or  bridge,  when  the  culpable  negligence  of  a 
fellow-traveler  Is  a  proximate  cause  of  his  injury.  Other  cases  lay 
down  the  doctrine  that  when  the  negligence  of  a  township  in  allow- 
ing a  highway  to  remain  out  of  repair  concurs  withf  an  extraordin- 
ary outside  cause  in  producing  an  injury,  the  township  is  not  liable, 
trat  the  concurrence  of  an  ordinary  outside  cause  with  such  negli- 
Sence  will  not  so  relieve  it:  Schaeffer  v.  Jaclcson  Township,  160  Pa. 
St  146,  60  Am.  St  Rep.  792,  2i  Atl.  629;  GarterviUe  v.  Ck>ok,  129  111. 
102,  16  Am.  8t  Rep.  248.  22  N.  B.  14. 

TIm  Boctiina  of  Froztmate  Oause  is  the  subject  of  the  moni^ 
iphle  noto  to  GUson  v.  Delaware  etc  Oanal  Cto.»  86  Am.  8t  Bepu 
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126  Ind.  App.  888,  69  N.  B.  88.] 

FOR  IffONBY  WON  AT  GAMING— INYALIDITT 
OF.— Under  the  statute  of  Indiana,  a  check  given  for  money  won  at 
playing  cards  Is  void  In  the  hands  of  a  bona  fide  holder  for  value. 


»i:i '.»iL4. 


8.  Stansif er  and  0.  8.  Baker»  for  the  appellant 


BOBINSON,  J.  Appellant,  as  indorsee,  sned  appellea 
vpon  a  cheek  drawn  by  appellee  and  payable  to  W.  S.  Bedgood, 
and  indorsed  by  Bedgood  to  appellant. 

Appellee  answered  that  before  making  the  check  Bedgood 
and  appellee  played  at  cards;  that  Bedgood  won  of  appellee 
four  hnndred  dollars,  for  which  the  check  was  given;  that  the 
check  was  given  for  no  other  consideration  whatever.  Overrul- 
ing a  demurrer  to  this  answer  is  the  only  question  presented. 

^^^  It  ia  well  settled  by  the  authorities  that,  no  matter  how 
illegal  or  immoral  the  consideration  of  a  note  or  bill,  it  is  valid 
in  the  hands  of  a  bona  fide  holder  for  value,  unless  some  stat- 
ute makes  the  instrument  absolutely  void:  Sondheim  v.  Gil- 
bert, 117  Ind.  71, 10  Am.  St  Rep.  23, 18  N.  E.  687;  Third  Nat 
Bank  v.  Harrison,  10  Fed.  243;  Eagle  v.  Eohn,  84  IlL  292; 
Oaiet  V.  Field,  9  Gray,  329;  1  Panons  on  Notes  and  Bills,  218; 
Daniel  on  Nq^otiable  Instruments,  4th  ed.,  sea  197 ;  Story  (m 
pnaniseoiy  Notes,  6th  ed.,  see.  192 ;  Schmueckle  v.  Waters^  126 
Ind.  266,  86  N.  E.  281. 

In  BUttj  on  Bills  of  Exchange,  fourth  edition,  section  188, 
tha  anilior  Htyft:  ^A  bona  fide  holder  for  value,  without  notice. 
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it  entitled  to  leoover  upon  any  negotiable  infltnunesit  which  he 
has  received  before  it  has  become  due,  notwithstanding  anj  de- 
fect or  infirmity  in  the  title  of  the  person  from  whom  he  de- 
riyed  it;  as,  for  example,  even  though  such  person  may  have  ao* 
quired  it  by  fraud,  or  even  by  theft  or  robbery." 

The  above  rule  goes  only  to  the  consideration,  and  such  hons 
fide  holder  is  not  protected  against  the  defense  of  the  maker's 
incapacity  to  make  the  paper,  but  he  takes  it  with  constructiTe 
notice  of  all  legal  disabilities  of  the  parties,  such  as  infancj, 
coverture,  or  unsoundness  of  mind :  McGlain  ▼.  Davis,  77  Ind. 
419 ;  Yoris  y.  Harshbarger,  11  Ind.  App.  555,  39  N.  £.  52L 

Section  6675  of  Burns'  Bevised  Statutes  of  1894  (Horner^i 
Bev.  Stats.,  sec  4950),  provides:  *'A11  notes,  bills,  bonds,  con- 
veyances, contracts,  mortgages,  or  other  securities  made  beie- 
af ter,  when  the  whole  or  any  part  of  the  consideration  thereof 
shall  be  for  money  or  other  valuable  thing  won  on  the  result  of 
any  wager,  or  for  repaying  any  money  lent  at  the  time  of  sach 
wager,  for  the  purpose  of  being  wagered,  shall  be  void.'' 

The  question  in  this  case  is,  therefore,  whether  commercial 
paper  in  the  hands  of  a  bona  fide  holder,  for  value,  is  subject, 
because  of  the  statute  above  set  out,  to  the  defense  that  it  was 
given  upon  a  gaming  consideration. 

It  is  the  law  that  in  a  suit  by  a  bona  fide  holder  against 
an  indorser  the  latter  cannot  defend  on  the  ground  that  the 
original  contract  was  based  on  a  gaming  consideration,  for 
the  reason  that  the  indorsement  is  a  separate  and  independent 
contract,  and  the  indorser  by  his  indorsement  warrants  the  va- 
lidity of  the  original  contract:  Daniel  on  Negotiable  Instru- 
ments,  sec.  671  et  seq.;  Ghitiy  on  Bills,  11th  Eng.  ed.,  179-181; 
Johnston  ▼.  Dickson,  1  Blackf.  256;  1  Parsons  on  Notes  and 
Bills,  217,  218;  Edwards  v.  Dick,  4  Bam.  &  Aid.  212,  6  Eng. 
Com.  L.  455 ;  Edwards  on  Bills,  289,  350 ;  Story  on  Promissoiy 
Notes,  16th  ed.,  sec  193 ;  Story  on  Bills  of  Exchange,  sees.  Ill, 
112,  225;  Tiedeman  on  Commercial  Paper,  sec  259;  Fish  v. 
First  Nat  Bank,  42  Mich.  203,  3  N.  W.  849. 

The  law-merchant  grew  out  of  the  necessity  and  conrenience 
of  business,  and,  although  different  from  the  general  rules  of 
the  common  law,  it  was  engrafted  into  it,  and  became  a  part 
of  it:  1  cutty's  Blackstone's  Commentaries,  75.  As  admin- 
istered in  England,  it  became  a  part  of  the  law  of  this  stata 
upon  the  adoption  of  the  constitution.  It  has  always  been  in 
force  in  this  state,  and  is  still  in  force  unchanged  in  any  waj, 
except  that  notes,  to  be  n^otiable  as  inland  bills  of  exchange, 
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most  be  payable  to  order^  or  bearer^  in  a  bank  in  {his  state,  and 
the  farther  exception  in  a  matter  of  practice  allowing  an  eqnita-' 
ble  assignee  to  maintain  an  action  at  law  in  his  own  name: 
Bums'  BcT.  Stats.  1894,  sees.  7515-7520.  So  that  the  holder 
of  commercial  paper  by  indorsement,  before  due,  for  value,  and 
without  notice,  is  protected  by  the  law-merchant  against  the 
maker's  defense  of  gaming  consideration,  unless  the  law-mer- 
chant has  in  that  particular  been  superseded  by  section  6675 
aboYe  set  out. 

The  statute,  16  Charles  II,  chapter  7,  was  an  act  against  de- 
ceitful, disorderly,  and  excessiTe  gaming,  and  provided  that  such 
contracts,  etc.,  '^shall  be  utterly  void  and  of  none  effect"  Un- 
der this  statute  the  case  of  Hussey  v.  Jacob,  1  Salk.  344,  was 
decided,  in  which  Holt,  C.  J.,  said:  **lt  A  wins  one  hundred 
pounds  of  B,  and  for  a  debt  which  A  owes  C  he  appoints  B  to 
giye  C  a  bond,  it  is  good ;  C  is  an  innocent  person,  and  it  ^ill 
be  the  same  thing  if  A  be  bound  with  him." 

•*•  The  statute  of  9  Anne,  chapter  14,  was  for  the  better 
preventiog  excessive  aod  deceitful  gaming,  and  provided  that 
notes,  etc.,  given  for  a  gaming  consideration  should  be  ^utterly 
void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes 
whatsoever,  any  statute,  law,  or  usage  to  the  contrary  thereof 
ioQ  any  wise  notwithstanding."  Under  this  statute  the  case  of 
Bowyer  v.  Brampton,  2  Strange,  1155,  was  decided,  in  which 
it  was  held  that  an  indorsee  for  value  and  without  notice  could 
Bot  recover  against  the  makers  of  promissory  notes  given  for 
money  advanced  to  game  with  at  dice.  In  the  opinion  it  is 
aaid :  ''As  to  what  Holt  said  in  Hussey  v.  Jacob,  it  was  not  the 
point  adjudged." 

In  Edwards  T;  Dick,  4  Bam.  ft  Aid.  213,  6  Eng.  Com.  L. 
455,  the  action  was  by  an  indorsee  of  a  bill  of  exchange  against 
the  defendant  as  drawer  and  indorser.  A  recovery  was  had  on 
the  ground  that  the  case  did  not  come  within  the  purview  of 
the  statute,  9  Anne.  In  answer  to  the  argument  that  if  a  re- 
covery was  had  the  bill  would  be  valid  to  some  purposes,  Ab« 
bott,  C.  J.,  said:  'TBut,  I  think  we  must  understand  the  lan- 
guage of  the  legislature  with  reference  to  the  object  which 
they  then  had  in  view,  viz.,  the  prevention  of  gaming ;  and  that 
will  be  effectually  accomplished  by  holding  the  securities  to 
be  void  for  any  purpose  of  enforcing  payment  of  the  money 
won  at  play.  The  drawer,  therefore,  of  such  a  bill  of  exchange 
cannot  maintain  any  action  against  the  acceptor.  Now  if  he 
could,  by  passing  the  bill  to  a  third  person,  enable  him  to  sue 
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the  aooeptor,  that  would  be  within  the  mischief  of  the  ict  It 
follow^  therefore,  that  no  person  deriving  title  through  the 
drawer  can  be  in  a  different  situation  from  him  so  as  to  sue  the 
acceptor.  The  case  of  Bowyer  v.  Brampton,  2  Strange,  1155, 
falls  within  this  rule,  for  there  the  action  was  brought  against 
the  loser,  to  recover  money  lost  at  play,  and  the  court  propedj 

held  that  the  action  would  not  lie Upon  the  whde,  I 

am  of  opinion  that  we  shall  best  effectuate  the  intention  of  the 
legislature  by  saying  that  this  bill  is  void  for  every  purpose  ^^ 
which  it  was  the  object  of  the  statute  of  9  Anne,  chapter  14, 
section  1,  to  prevent  No  person,  therefore,  who  derives  bis 
title  through  the  winner,  can  make  the  loser  pay.  But  for 
the  purpose  of  preventing  fraud,  we  cannot  permit  the  defend* 
ant  to  set  up  his  own  gaming  as  a  defense;  and  therefore  I 
think  that  the  words  of  the  statute  do  not  extend  to  the  present 
case^  and  that  this  rule  ought  to  be  refused." 

The  provisions  of  the  statute  of  9  Anne  have  been  declared 
to  be  in  force  in  many  of  the  states,  and  the  case  of  Bowyer  v. 
Brampton,  2  Strange,  1155,  has  often  been  cited.  The  pro- 
visions of  that  statute  were  afterward  modified  by  statute  and 
such  securities  were  deemed  to  have  been  made  for  an  illegal 
consideration:  Hay  v.  Ayling,  16  Ad.  &  K  423,  71  Eng.  Cool 
Ix  423. 

The  language  of  the  present  statutes,  enacted  in  1852,  is  that 
Buch  instruments  ''shall  be  void'' :  Bev.  Stats.  1852,  p.  305.  In 
1824,  the  language  was  ''shall  be  utterly  void  and  of  no  effect, 
to  all  intents  and  purposes  whatsoever":  Bev.  Stats.  1824,  ^ 
223.  The  same  language  remained  through  the  revisions  of 
1831,  1838,  and  1843:  Bev.  Stats.  1831,  p.  282;  Bev*  Stata 
1838,  p.  324;  Bev.  Stats.  1843,  p.  593.  An  act  approved  Jan- 
uary 29,  1818,  used  the  words  "shall  be  utterly  void,  frustrate, 
and  of  no  effect  to  all  intents  and  purposes  whatsoever^':  Acti 
1817-18,  p.  88,  sec  40.  An  act  approved  December  30,  1816, 
said,  "shall  be  utterly  void,  frustrated,  and  of  no  effect  to  all 
intents  and  purposes  whatsoever,  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding":  Acts  1816-17,  p.  92,  sec.  1. 
Whether  in  these  enactments  the  legislature  intended  to  restrict 
the  meaning  of  the  statute,  or  was  prompted  by  a  commendable 
desire  to  be  brief  and  to  the  point,  we  do  not  think  it  necessaiy 
to  inquire  for  the  purposes  of  IJiis  case.  We  must  give  the 
words  used  their  ordinary  meaning.  There  is  nothing  in  the 
aiQt  which  ahows  the  legislature  intended  they  should  have  any 
«thei  meaning.    If  it  was  intended  to  ezoepi  commercial  paper 
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under  certain  circomrtances  from  the  pibTisioos  oi  {lie  act,  the 
legislature  ehotild  have  made  the  exception. 

*^  It  is  ineieted  bjr  oonnsel  that  the  word  ^Toid**  need  in 
the  statute  should  be  construed  to  mean  '^idable^  only,  and 
that  that  is  the  usual  and  ordinary  sense  in  which  tiie  word  is 
need.  Mudi  confusion  has  grown  out  of  the  ill-adTised  and  in« 
accurate  use  of  the  words  'Void''  and  ''ToidabW  Where  the 
purpose  of  a  statute  is  to  protect  a  person  presumably  unable  to 
protect  himsdfy  the  word  Sroid'  may,  wiili  good  reason,  be  con- 
strued under  certain  circumstances  to  mean  voidable  only.  But 
we  know  of  no  reason  for  applying  this  rule  to  a  statute  whose 
purpose  is  to  subserve  a  public  policy.  The  second  and  fourth 
sections  of  the  act  in  question  provide  for  recovering  back  the 
money  or  property  lost  But  we  agree  with  counsel  for  ap- 
pellant that  the  purpose  of  the  statute  in  question  ^  not  the 
protection  of  the  loser.*'  Having  been  a  wrongdoer  it  is  not  the 
policy  of  the  law  to  protect  him.  The  purpose  of  the  statute  is 
the  suppression  of  gaming,  and  it  was  manifestly  intended  to  be 
in  aid  of  the  statute  punishing  gaming.  The  species  of  gam* 
ing  now  being  considered  is  by  statute  made  a  misdemeanor. 
Whfle  the  act  does  affect  the  parties  to  the  instrument,  yel 
its  chief  object  is  to  affect  the  instrument  itself.  Tb»  instru- 
ment is  declared  vdd  by  the  statute,  not  only  because  it  has  no 
l^gal  consideration  to  supped  it,  but  also  because  it  is  against 
public  policy  to  make  such  a  contract  It  was  a  complete  nul- 
lity ttom  the  moment  it  was  made.  It  never  had  any  value. 
If  it  is  protected  in  the  hands  of  anyone  it  is  thus  recognized 
«8  a  thing  of  value.  The  winner  could  not  recover  upon  the 
cSieck  against  the  keer.  To  permit  him  to  accept  from  the 
loser  commercial  paper,  and  by  indorsement  give  the  holder  a 
right  to  sue  the  loser,  would  make  the  statute  of  no  avail  to 
prevent  gaming. 

In  this  state  the  word  ^oid"  used  in  certain  statutes  has 
been  construed  to  mean  voidable  only,  ^very  contract,  sale, 
or  oonveysnce  of  any  person  while  of  unsound  mind  shall  be 
Toid":  Bums'  Bev.  Ststs.  189^  sec.  8724.  The  word  "void'* 
in  that  statute  has  been  construed  Voidable,"  in  reference  to 
**  the  contract  of  a  person  whose  unsoundness  of  mind  has 
not  been  judicially  ascertained:  Crouse  v.  Holman,  19  Ind.  30; 
Haidenbrook  v.  Sherwood,  78  Ind.  403.  But  where  the  fact 
of  unsoundness  has  been  judicially  ascertained,  the  word  "void" 
is  not  so  construed:  Bedden  v.  Baker,  86  Ind.  191;  Musselmaa 
T.  Oiavens^  47  Ind.  1.    Strictly  qwatdng,  "void". has  not  been 
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nndered  'Ridable,*'  but  the  words  'Srhoae  nnaoiindiiefls  of  mind 
bat  been  jadicially  detennined"  haTe  been  reed  into  due  itat- 
nia.  Until  the  nnaonndnesa  haa  been  jndiciallj  detennined, 
the  eontiact  ia  ToidaUe,  but  after  such  determination  the  ooih 
tract  ia  an  abaolute  nnUity. 

^A  married  woman  shall  not  enter  into  any  contract  of  snrety- 
ahip,  whether  aa  indoiser,  guarantor,  or  in  any  other  manner; 
and  aneh  eontxaet^  aa  to  her,  diall  be  md'':  Bnms^  Ber.  Statk 
1894,  sec  6964.  It  will  be  noticed  ^that  sach  contract  as  to 
her  shall  be  Toid.*  Accordingly,  it  haa  always  been  held  that 
her  corertore  is  a  personal  defense,  and  that  snch  a  contract  can 
only  be  aToided  by  her  and  her  prinea  in  blood  or  representa- 
tion :  Ladcey  t.  Boroft,  158  Ind.  871,  63  N.  K  418,  and  csaes 
there  cited;  Bennett  t.  Mattingly,  110  Ind.  197,  808,  10  N.  & 
899, 11  N.  B.  798. 

It  is  manifest  that  the  only  purpose  of  the  aboTe  atatnte  is 
to  protect  persons  presumably  unable  to  protect  themselTes; 
that  is,  to  protect  the  party  who  made  the  contract.  Thq^  wen 
not  enacted  to  subserve  any  public  policy. 

As  is  said  in  Maxwell  on  Interpretation  of  Statutes,  second  edi- 
tion, 856:  ''In  general,  however,  it  would  seem  that  where  the 
enactment  has  relation  only  to  the  benefit  of  particular  persons, 
the  word  'void'  would  be  understood  aa  Sroidable*  only,  at  the 
election  of  the  persons  for  whose  protection  the  enactment  mis 
made,  and  who  are  capable  of  protecting  themselvea;  but  that 
when  it  relates  to  persons  not  capable  of  protecting  themaelveB,  or 
when  it  has  some  object  of  public  policy  in  view  which  requires 
the  strict  construction,  the  word  receives  its  natural  foil  fores 
and  effecf  ' :  Bex  v.  Hipswell,  15  Eng.  Com.  L.  867,  8  Bam.  & 
C.  471 ;  Pearse  v.  »^  Morrice,  89  Eng.  Com.  L.  69,  8  Ad.  ft 
B.  84;  Boynton  v.  Hubbard,  7  Mass.  118;  Van  Shaack  t.  Bob- 
bins, 36  Iowa,  801,  805 ;  Smith  t.  Saxton,  6  Pick.  483. 

Counsel  cite  the  following  cases  where  the  word  "void"  in  s 
statute  has  been  construed  to  mean  "voidable"  only:  Green  v. 
Kemp,  13  Mass.  515,  7  Am.  Dec  169 ;  Ewell  v.  Daggs,  108  U. 
S.  144,  8  Sup.  Ct  Bep.  408;  Hussey  v.  Jacob,  1  Salk.  344; 
Kerrison  v.  Cole,  8  East,  834;  St  Nicholas'  Case,  8  Strange, 
1066 ;  Magdalen  Hosp.  v.  Ejiotts,  L.  B.  4  App.  Cas.  384. 

In  Oreen  v.  Kemp,  13  Mass.  515,  7  Am.  Dec  169,  a  purchaser 
of  the  mere  equity  of  redemption  could  not  avoid  a  mortgage  by 
]dea  or  proof  of  usury,  although  a  statute  declared  all  mortgages 
on  a  usurious  consideration  void. 
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In  Ewell  T.  Daggs,  108  XT.  8.  144,  8  Snp.  Ct  Bep.  408,  a 
Texas  statute  declared  a  contract  of  loan  at  a  greater  rate  than 
twelre  per  cent  per  annnm  ''to  be  Toid  and  of  no  effect  for  the 
wh(de  premium  or  rate  of  interest  only/'  This  provision  of  the 
usury  law  was  repealed  by  a  constitational  provision  and  while 
the  opinion  does  say  that  the  word  'Sroid''  might  be  rendered 
Voidable''  only,  yet  the  decision  in  that  case  seems  to  rest  upon 
the  principle  tixsi  as  the  repeal  operated  retrospectively  it  thus 
eat  off  the  defense  of  usury. 

Hussey  v.  Jacob,  1  Salk.  344,  was  decided  under  the  statute 
16  Charles  U,  which  used  the  words  ''shall  be  utterly  void  and 
of  none  effect/'  Afterward,  Bowyer  v.  Brampton,  2  Strange, 
1155,  was  decided  under  the  statute  of  9  Anne,  chapter  14,  in 
which  it  was  said :  "As  to  what  Holt  said  in  Hussey  t*  Jacob, 
it  was  not  the  point  adjudged.** 

In  Eerrison  t.  Cole,  8  East,  231,  a  statute  provided  that  a 
transfer  of  property  in  a  ship  should  recite  the  certificate  of 
■registiy  therein,  otherwise  such  bHl  of  sale  "should  be  utterly 
null  and  void  to  all  intents  and  purposes/'  It  was  held  that 
though  such  a  bill,  giveix  as  a  mortgage,  might  be  void  for  fail- 
ure to  comply  with  the  statute,  yet  the  party  giving  it  might  be 
sued  upon  his  personal  covenant  contained  ^^^  in  the  same 
instrument  for  the  repayment  of  the  money  lent 

In  St  Nicholas'  Case,  2  Strange,  1066,  the  statute,  5  Eliza- 
"beth, chapter 4, declared:  "That  all  indentures, covenants, prom- 
ises, and  bargains  of  or  for  the  having,  taking,  or  keeping  of 
any  apprentice,  otherwise  hereafter  to  be  made  or  taken,  than 
ia  by  this  statute  limited,  ordained,  and  appointed,  shall  be 
clearly  void  in  the  law,  to  all  intents  and  purposes/'  The  stat- 
ute provided  the  lending  should  be  for  seven  years.  In  holding 
an  apprentice  bound  for  four  years  only  gained  a  settlement,  it 
was  said:  "Here  the  indenture  has  had  its  effect,  and  neither 
master  nor  servant  has  taken  advantage  of  the  objection."  In 
the  case  of  Currenden  and  Laland,  reported  in  the  same  volume, 
page  903,  the  statute  of  8  Anne,  chapter  9,  required  a  duty  to  be 
paid  on  indentures,  and  if  not  paid  the  indenture  to  be  void. 
The  apprentice  served  three  years,  but  the  master  had  never  paid 
the  duty  of  sixpence.  It  was  held  a  settlement  because  the  mas- 
ter had  six  months  to  pay  the  duty  in,  and  during  these  six 
months  a  settlement  was  gained,  and  that  it  should  not  be  in 
the  power  of  the  master  to  defeat  it  by  matter  ex  post  facto. 
But  the  order  was  quashed  because  the  statute  made  such  an  in- 
denture void  to  all  intents  and  purposes  whatever. 


\ 
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in  Magdileii  H^p.  t.  Enotti^  L.  S.  4  App.  Cas.  tM,  statnti 
U  Bliiibeil^  diapter  10,  prorided  that  oertain  deeds  of  oertam 
fcllida  0f  property  by  epiritoal  peraone  "diall  be  utterly  irald  aad 
of  none  ^eet»  to  all  intents,  constractionB,  and  purpoees ,  snj 
lawi  CQStom  or  nsage  to  the  contrary  any  ways  notwithstan^g* 
The  gofemors  of  Magdalen  hospital  made  a  lease  in  1783  of 
oertain  hospitsl  lands  for  ninety-nine  yearB  at  the  rent  of  sue 
pqipexoom,  if  lawfully  demanded,  hk  1876  ihe  gofenion 
brought  an  action  to  recover  possession  of  the  lesaed  land.  The 
conrt  of  appeal  held  the  lease  Toidable,  but  that  the  right  to 
enter  and  avoid  it  accrued  to  tlie  hospital  immediately  after  the 
lease  was  made,  and  was  therefore  barred  at  fiie  end  of  twenty 
***  years.  Upon  appeal  the  lease  was  held  abedutely  roAS,  bat 
the  case  was  affirmed  on  the  ground  that  the  action  was  barred. 

Keeping  in  Tiew  the  policy  of  the  statute,  that  its  object  is 
to  suppress  the  eyils  arising  from  gaming;  we  think  the  words 
used  should  be  given  their  ordiiukry  legal  signification,  and 
while  hardships  may  arise  in  indindual  cases  in  the  CBfoBoe* 
ment  of  such  a  statute^  yet  we  believe  they  are  second  in  impor- 
tance to  the  public  policy  to  be  subserved  by  such  a  statute. 
Besides,  as  is  said  by  Lord  Mansfield  in  Lowe  v.  WaUer,  t 
Doug.  786:  ^t  is  less  mischievous  that  tlie  law  should  be  as  il 
is  with  respect  to  bills  and  notes  tiian  other  secnrities;  because 
they  are  generally  payable  in  a  short  time,  so  tiiat  the  indorsee 
has  an  early  opportonity  of  recurring  to  the  indoner,  if  tie  mat- 
not  recover  upon  the  biU.'' 

To  give  the  statute  the  construction  contended  for  by  eonneei, 
we  must  in  effect  read  into  the  statute  an  ezcepticm  from  its 
provisions.  This  we  think  is  s.  matter  for  the  legislature,  aad 
not  the  courts.  In  some  states  the  statute  excepts  from  its  op- 
eration bona  fide  holders  for  value  and  without  notice:  ICdL 
Comp.  Laws  1897^  see.  5988;  Me.  Bev.  Stats.  1888,  a  188, 
seo.  10. 

The  statute  in  question  makes  llie  contract  sued  on  void  be- 
cause of  its  illegal  consideration,  and  it  seems  to  be  the  settled 
doctrine  of  the  courts  and  text-writers  that  commercial  pap« 
founded  on  such  a  consideration,  and  which  a  statute  in  direct 
terms  declares  shall  be  void,  is  void,  even  in  the  hands  of  a  bona 
fide  holder:  Daniel  on  Negotiable  Instruments,  4th  ed.,  eeos. 
197,  807;  Tiedeman  on  Commercial  Paper,  see.  178;  8  Ban- 
dolph  on  Commercial  Paper,  sec.  517;  Ohitty  on  Bins,18tli  Am. 
ed.,  108;  8  Eenfs  C<»nmentaries,  18th  ed.,  80;  Edwards  on 
Bills  oC  Bsohange,  887;  Norton  on  Bills  snd  Notes,  8d  ed^  tM; 
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1  ParspiiB  on  Notes  and  Bills^  218;  Yallett  t.  Parker,  6  Wend. 
615;  Woodson  T.Barrett,  2  Hen.  &  M.80,3  Am. Dec. 612;  Trad- 
er' Bank  t.  Akop,  64  Iowa,  97,  19  N.  W.  863;  Lagonda  *®* 
Nat  Bank  t.  Foitner,  46  Ohio  9t  381,  21  N.  E.  634;  Snoddy  y. 
Bank,  88  Tenn.  673,  17  Am.  St  Eep.  918, 13  S.  W.  127;  Mor- 
decai  t.  Dawkins,  9  Bich.  262;  Conklin  v.  Roberts,  36  Conn. 
461 ;  Knhl  y.  OaUy  etc.  Press  Co.,  123  Ala.  452,  82  Am.  St.  Bep. 
135,  26  Sonth.  535;  Cnnningham  y.  National  Bank,  71  Ga.400, 
51  Am.  Bep.  266 ;  Bank  y.  Vankirk,  39  HI.  App.  23 ;  Morton  y. 
Bletcher,  2  A.  K.  Marsh.  187,  12  Am.  Dec.  366 ;  Emmerson  y. 
Townsend,  73  Md.  224^  20  Atl.  984;  Root  y.  Merriam,  27  Fed. 
909;  Harper  y.  Yonng,  112  Pa.  St.  419,  3  Atl.  670;  Chapin  v. 
Dake,  57  HI.  295, 11  Am.  Bep.  15;  Taylor  y.  Beck,  3  Rand.  316; 
EYana  y.  Cook,  11  NeY.  69;  Bowyer  y.  Brampton,  2  Strange, 
1155;  Hitchcock  y.  Way,  6  Ad.  &  E.  943,  33  Eng.  Com.  L. 
249;  Shillito  Y.Theed,7  Bing.  406,  20  Eng.  Com.  L.  184;  Sum- 
merfeldt  y.  Worts,  12  Oni  48 ;  Henderson  y.  Branson,  8  Price, 
281;  Eagle  y.  Eohn,  84  IlL  292;  Wyatt  y.  Wallace,  67  Ark. 
575^  55  S.  W.  1105;  Glenn  y.  Farmers'  Bank,  70  N.  C.  191. 
See,  also,  Anrora  y.  West,  22  Ind.  88,  85  Am.  Dec  413 ;  Yories 
T.  Nnsflihaum,  131  Ind.  267,  269,  31  N.  E.  70 ;  Spray  y.  Bnrk, 
123  Ind.  565,  568,  24  N.  E.  588;  Sondheim  y.  Gilbert,  117  Ind. 
71,  77, 10  Am.  St  Eep.  23,  18  N.  E.  687. 

The  same  is  tme  nnder  statutes  against  nsnry.  In  Bacon  y. 
liise,  4  Iowa,  490,  it  is  said:  ''Where  a  statute  against  usury 
l^roYidet  that  the  usurious  contract  is  Yoid,  then  no  subsequent 
ciicunistances  can  make  the  original  contract  good ;  and  a  prom- 
issory negotiable  note,  yoid  at  its  inception  for  usury,  is  equally 
Toid  in  the  hands  of  an  innocent  indorsee":  See  Bridge  y.  Hub- 
bard, 15  l{as8.  96,  8  Am.  Dec.  86;  Kendall  y.  Bobertson,  IS 
Ciiah.  156;  Wilkie  y.  BposcYelt,  8  Johns.  Cas.  206,  2  Am.  Dec 
149 ;  Oiapman  y.  Black,  2  Bam.  ft  Aid.  588 ;  Lowes  y.  Mazza« 
redoy  1  Stark.  (385),  810;  Lowe  y.  Waller,  2  Doug.  736. 

In  Bayley  y.  Taber,  6  Mass.  286,  4  Am.  Dec.  57,  a  statute 
required  notes  to  be  wholly  in  writing,  and  that  notes  bearing 
the  impression  of  types,  plates,  or  printing  should  be  Yoid,  and 
no  '^^  action  maintained  thereon;  held,  such  notes  were  Yoid 
in  the  lyinds  of  a  bona  fide  holder  for  Yslue. 

Under  an  Ohio  statute  proYiding  that:  ''AU  promises,  agree- 
ments, notei^  bilb,  bonds,  or  other  contracts,  ....  when  the 
whole  or  any  part  of  thd  consideration  of  such  promise  •  •  •  • 
is  for  money  •  •  •  •  won  or  lost  •  .  •  •  upon  any  game  •  •  •  • 
whatoYor,  .  .  •  •  shall  be  absolutely  Yoid,  and  of  no  effect^*^  it 

•C.  RiV-  ▼•!•  LXXZIY-20 
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irat  held  the  mdoieee  of  a  check  given  for  money  lost  at  a  gune 
at  carda  cannot  reooTer  against  ti^e  drawer,  though  a  bona  fidt 
holder  for  valae  without  notice  of  the  noe  in  the  consideration: 
Lagonda  Nat  Bank  t.  Portner,  46  Ohio  St  881,  21  N.  E.  634 

in  Grorei  t.  Clark,  81  La.  Ann.  667,  the  state  constitiLtion 
made  mid  all  contiactB  for  the  sale  of  persona;  held,  that  the 
third  holder  of  a  promissory  note  giyen  for  the  price  of  a  slave 
conld  not  recover  thereon  although  a  good  faith  pnrchaaer  for 
Talne  before  matnritj. 

In  Weed  v.  Bond,  81  Oa.  196,  a  statute  made  contracts  be- 
tween parties  and  attorneys  at  law  void  if  the  attorney  failed  to 
attend  the  suit ;  hdd,  a  promissory  note  given  for  services^,  and 
the  attorney  &iled  to  attend,  was  void  in  the  hands  of  an  inno- 
cent  transferee. 

In  New  V.  Walker,  108  Ind.  866,  68  Am.  Bep.  40,  9  N.  E. 
886,  a  note  given  for  a  patent  right  did  not  have  the  words  re- 
quired by  the  statute  inserted  in  the  note.  The  question  wss 
whether  such  a  note  was  protected  in  the  hands  of  a  bona  fide 
holder.  The  statute  did  not  in  terms  declare  such  a  note  void, 
and  it  was  held  that  it  did  not  declare  it  void  by  necessary  im- 
plication, and  that  the  note  was  valid  in  the  bands  of  an  inno- 
cent holder.  In  the  course  of  the  opinion  the  court  said :  *Tb§ 
decisions  agree  that,  where  the  statute  in  direct  terms  declares 
that  a  note  given  in  violation  of  its  provisions  shall  be  Toid,  it 
is  so  no  matter  into  whose  hands  it  may  pass.  The  rule  is  thus 
stated  by  the  court  in  Yallett  v.  Parker,  6  Wend.  616 :  'Wher* 
ever  the  statute  declares  notes  void,  they  are  *^  and  must  be 
so  in  the  hands  of  eveiy  holder;  but  where  they  are  adjudged 
by  the  court  to  be  so  for  failure  or  the  illegality  of  the  conaid* 
oration,  they  are  void  only  in  the  hands  of  the  original  parties, 
or  those  who  are  chargeable  with,  or  have  had  notice  of,  the  con- 
sideration.' It  is  said  by  a  late  writer,  in  stating  the  same  gen- 
eral rule,  that,  'when  a  statute,  expressly  or  by  necessary  impli- 
cation, declares  the  instrument  absolutely  void,  it  gatiiera  no 
vitality  by  its  circulation  in  respect  to  the  parties  executing 
if :  1  Daniel  on  Negotiable  Instruments,  sec.  197.  We  regard 
this  author's  statement  as  substantially  expressing  the  general 
rule'':  See  Sondheim  v.  Gilbert^  117  Ind.  71, 10  Am.  St  Bep. 
23,  and  note^  18  N.  K  687. 

WhUe  the  exact  question  here  was  not  involved  in  the  above 
case,  yet  the  holding  upon  the  point  cannot  be  considered  as 
meie  obiter  dicta.  The  decisions  in  other  jurisdictions,  from 
many  of  which  we  have  cited  cases,  are  agreed  that  the  direct 
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temiB  of  a  statute  make  the  paper  Toid  in  the  hands  of  any 
holder.  In  view  of  these  decisions  and  the  purposes  of  the  stat- 
nte,  we  eannot  pat  into  the  statute  an  exception  which,  trom 
the  language  used,  the  legislature  may  or  may  not  haye  in* 
tended.  If  it  ia  thought  hest  that  the  statute  should  he  so  con- 
strued, the  change  should  be  made  by  the  legislature,  and  not  by 
the  courts. 
Judgment  affirmed. 


A  Hote  GiTen  in  Consideration  of  a  Oamlng  Ctontraet  la  Told  In 
tlie  bands  of  a  bona  fide  holder:  Snoddy  t.  Bank,  88  Tenn.  678^  17 
Am.  8t  Bep.  018^  13  8.  W.  127:  Swinney  t.  Bdwards,  8  Wyo.  64^ 
80  Am.  8t  Rep.  918,  66  Pac  808.  Oompare  Sondheim  v.  Gilbert 
117  Ind.  71,  10  Am.  8t  Bep.  28,  18  N.  B.  687;  Lynchburg  Mat  Bank 
▼.  Scott  81  Va*  66%  60  Am.  8t  Bep.  800^  22  8.  B.  487. 


BUGH  ▼.  CBTJM. 

[26  Ind.  App.  466,  68  N.  B.  1076.] 

BTJRBTYSHIP  —  RELBASB  OF  SURETY  —  BXTBNDINO 
VIMB  OP  PATMBNT.— A  surety  on  a  promissory  note  is  rdeaysed, 
where  the  payee,  without  the  surety's  knowledge  or  consent  extends 
tbe  time  of  payment  and  takes  a  note  for  the  accrued  interest 
which  bears  Interest  from  its  date,  for  the  agreement  to  thus  pay 
compound  Interest  is  a  sufficient  consideration  for  the  agreement  of 
extension. 

N.  K.  Todd,  J.  S.  Dailej^  A.  Simmons^  anid  F.  0.  Dailej,  for 
flie  appeUani 

A.  L.  Sharpe  and  C.  E.  Sturgis,  for  the  appeUeea. 

^^  HENLEY,  G.  J.  This  was  an  action  by  appellant 
against  appellees  upon  a  promissory  note.  Appellee  Crum  was 
principal  and  appellee  Motz  surety  on  the  note  sued  on.  Moty 
answered  separately,  averring  the  fact  that  he  was  a  surety  on 
said  note  and  receiyed  no  part  of  the  consideration  on  account  of 
his  signing  the  same,  all  of  which  facts  appellant  well  knew. 
That  without  the  knowledge  or  consent  of  this  appellee,  appel* 
lant  extended  the  time  of  payment  of  said  note  for  twelye 
months,  and  aa  a  consideratioii  therefor  appellee  Crum,  the 
principal  in  said  note,  executed  and  deliyered  to  appellant  a 
note  for  forty-four  dollars,  due  one  day  after  date,  and  bearing 
interest  at  the  rate  of  eight  per  cent  per  annum  from  date,  and 
ttttomsjs'  f ees^  and  payable  at  the  Studabaker  Bank  at  Bluff to% 
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laduuuL  Tluit  a  put  of  eaid  note  lepreoented  the  aocrnad  bb 
terest  on  tiie  note  eoed  on  in  fhie  action.  The  lane  tried  wu 
made  upon  this  answer.  The  sorety,  Mota,  was  ideaaed.  The 
qnestion  upon  appeal  ia  as  to  the  eufficiencj  of  the  eiidenoe  to 
auetain  the  verdict 

It  ia  conceded  that  the  law  is  correctly  stated  in  the  case  of 
Voria  t.  Shotts,  20  Ind.  App.  220,  50  N.  K  484,  whexa  it  is 
said:  ^t  is  necessary  to  the  release  of  a  surety  upon  a  promis- 
sory note,  by  reason  of  the  extension  of  the  time  of  payment  of 
^e  note,  that  the  extension  should  be  for  a  definite  period;  flist 
it  should  be  for  a  Taluable  consideration;  that  it  ahoidd  be 
(tone  without  the  consent  of  the  suiety,  and  that  the  holder  et 
the  note  should  haye  knowledge  of  the  fact  that  the  pa!8oii  seek- 
ing the  release  for  such  cause  is  a  surety/' 

It  is  admitted  by  counsel  for  appellant  that  the  evidence  ^^ 
is  sufficient  in  every  respect,  except  that  it  wholly  fails  to  show 
a  valuable  consideration  for  the  extension  of  time  of  payment 
The  evidence  shows  that  the  principal  in  the  note  execrated  te 
the  payee  his  note  for  the  accrued  interest,  which  last  note  boie 
interest  at  the  rate  of  eight  per  cent  per  annum  from  data  The 
execution  of  the  note  for  the  accrued  interest  was  the  oonaidera- 
Ijipii  upon  which  the  time  of  payment  waa  extended.  Waa  this 
a  sufficient  consideration  ? 

The  supreme  court  of  this  state  has  uniformly  held  that  it 
after  a  debt  bearing  interest  becranes  due,  the  cieditor  agrees 
to  extend  the  time  of  payment  for  a  definite  period  npcm  the 
payment  of  the  interest  due,  there  is  no  consideration  for  the 
promise,  and  the  surety  is  not  thereby  released :  Hume  y.  Kaas- 
lin,  84  Ind.  574;  Starret  v.  Burkhalter,  70  Ind.  285;  Hamilton 
▼.  Winterrowd,  43  Ind.  393 ;  Christman  v.  Tuttle,  59  Ind.  155; 
Hohnes  v.  Boyd,  90  Ind.  832. 

The  rule  of  law  aa  established  by  the  above  dedsiona  is 
tersely  stated  by  Niblack,  J.,  in  Holmes  v.  Boyd,  9  Ind.  831; 
as  follows:  ^^either  the  payment  of  interest  already  aocmed 
nor  a  promise  to  pay  such  interest  ss  may  thereafter  lawfully 
accrue  upon  a  note  will  afford  a  sufficient  consideration  for 
an  agreement  to  ext^d  the  time  of  payment  of  the  note.** 
The  same  rule  has  been  established  by  the  supreme  court  of 
Illinois:  Grossman  v.  Wohlleben,  90  lU.  537.  But  a  majority 
of  the  courts  of  this  country  have  held  a  contrary  doctrine^  the 
reasoning  being  well  expressed  by  Beed,  J.,  in  McComb  v« 
Kittridge,  14  Ohio,  348,  as  follows:  ^t  is  a  valuable  rigbt  ts 
have  money  placed  at  interest,  and  it  ia  a  valuable  right  to  havf 
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fhe  priTflege,  at  any  time,  of  getting  rid  of  the  payment  of  in- 
terest, by  diflchaiging  the  principaL  By  this  contract,  the  right 
to  intereet  is  secured  for  a  giyen  period,  and  the  right  to  pay 
off  the  principal,  and  get  rid  of  paying  the  interest,  is  also 
lelinqniahed  for  such  period.  Here,  then,  are  all  the  elements 
of  a  binding  contract.''  To  the  same  effect,  see  Fowler  v. 
Brooks,  13  IT.  H.  240;  Chnte  *«  T.  Pattee,  37  Me.  102;  Robin- 
aon  T.  Miller,  8  Bush,  179;  Brandt  on  Qnaranty  and  Snrety- 
ahip,  sec  354. 

Adhering  to  the  mle  established  by  onr -supreme  court,  we 
must  hold  that  the  mere  payment  of  interest  and  the  extension 
of  the  time  of  payment  of  tiie  principal  for  a  definite  time  did 
not  release  the  surety.  But  in  this  case  something  more  was 
done.  Under  the  agreement  a  note  was  given  for  the  interest 
due,  and  this  note  bore  interest  from  its  date.  The  agreement 
was  not  simply  to  pay  the  interest  due;  it  was  to  pay  compound 
interest,  and  this  was  a  sufficient  consideration  for  the  agreement 
to  extend  the  time  of  payment,  and  it  released  the  surety  on 
the  note.  The  payee  of  the  note  testified  that  he  took  the  note 
for  the  interest^  and  extended  the  time  of  payment  of  the  prin- 
cipal because  by  so  doing  he  would  get  interest  upon  the  interest 
due.  The  surety  established  every  element  necessary  for  his 
discharge.    We  find  no  error. 

Judgment  affirmed* 

Btf  ease  of  Borety.— An  extension  of  time,  without  the-  consent 
of  a  surety,  discharges  him:  Jenkins  ▼.  Daniel,  125  N.  0. 161,  74  Am. 
8t  Rep.  632,  34  8.  B.  239;  as  where  the  payment  of  a  note  Is  ex- 
tended in  consideration  of  the  prepayment  of  interest:  HaUock  t. 
Tankey,  102  Wis.  41,  72  Am.  8t  Rep.  861,  78  N.  W.  156;  or  the 
payment  of  interest  semi-annually  instead  of  annuaUy,  as  stipulated 
for  in  the  note:  Scott  t.  Fisher,  110  N.  a  811,  28  Am.  8t  Rep.  688, 
14  8.  B.  709.  It  is  otherwise  where  the  extension  of  time  for  fuU 
payment  la  made  in  consideration  for  part  payment:  Sully  t. 
Childress,  106  Tenn.  100,  82  Am.  St  Rep.  875,  60  S.  W.  499.  The 
payment  of  usurious  Interest  for  time  already  elapsed  constitutes 
a  consideration  for  the  extension  of  the  time  of  payment  of  an  oi»- 
Ussdan:  Lwrwi^^  t.  Whitman,  75  Ind.  818^  88  Ami  Rep.  150. 
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PATBNT&--8ALB  OF  BIOHTS-NOTB  OIVBN  FOBr-DB> 
rBN8B.^A  STATUra  reUttng  to  the  Mle  of  patent  rights,  wliM» 
amoiiff  other  things^  reqiUreo  the  words  "^Ten  for  *  patent  ilglilf 
to  he  Inserted  In  any  ohllgatl<«  taken  theref or»  relatea  to  the  sals 
of  the  Intanglhle  right  secured  hy  the  letters  patent,  and  not  tt 
articles  mannfactored  nnder  the  patent  Honce,  If  the  i»atentes 
transfers  the  exdnslTe  right  and  prlTllege  of  selling  for  nae  a  cer- 
teln  article  for  which  he  claims  to  haye  a  patent,  and  takee  a  noti 
therefor,  tt  Is  no  defense  to  an  action  thereon  that  the  note  doee  nol 
eonteln  the  words  quoted,  or  that  other  aete  prescribed  bj  the  ste^ 
nte  have  not  been  perfonned. 

J.  0.  Lawler  and  W.  T.  Branaman,  for  tlie  appellant. 

0.  H.  Montgomeiy,  D.  A.  Eodienoi;  and  IL  B.  Hottdy 
for  the  appellee. 


GOMSTOGE,  J.    This  setion  was  ernnmenoed  in  «hs 
Jaekson  drcnit  oonrt  and  upon  change  of  Tenne  was  tried  in  flu 

Washington  drcnit  court 

*^  The  complaint  is  in  two  paragiaphs»  each  based  on  s 
promissory  note  for  one  hundred  and  fifty  dollais,  in  the  nsosl 
f  orm»  payable  at  a  bank  of  this  state  to  the  order  of  one  WhedcTi 
and  assigned  by  him  by  written  indorsement  on  the  back  thereof 
before  maturity  for  a  yaluable  consideration  to  the  appeUsnt 
The  cause  was  put  at  issue  and  a  trisl  resulted  in  a  judgment 
for  costs  in  f STor  of  appellee.  The  answer  is  in  two  paragraphsi 
The  first  and  third  specifications  of  error  challenge  the  suffi- 
ciency of  these  paragraphs  respectiTely.  The  first  paragraph  is 
as  follows:  'fThe  defendant^  fon  answer  to  the  complaint  here- 
in, says  that  he  admits  the  execution  of  Ihe  notes  sued  on,  and 
that  thirty  dollars  is  a  reasonable  fee  for  the  collection  of  each 
of  said  notes,  and  that  the  same  are  due  and  wholly  unpaid* 
and  admits  all  other  material  ayerments  of  the  complaint  to 
be  true,  but  he  ayers  that  said  notes  were  executed  in  considera- 
tion for  the  sale  and  transfer  to  him  by  one  W.  J.  Gooch  and  the 
Portable  Pantry  Gompany  of  the  exclusive  right  and  priyil^e 
of  selling  for  use  of  certain  portable  pantries  in  Warren  oovnty, 
Indisna,  until  the  first  day  of  January,  1903,  for  which  portable 
pantries  the  said  W.  J.  Oooch  claimed  to  hare  obtained  letten 
patent  of  the  United  States.  That  said  sale  and  transfer  of 
the  right  to  seU  said  alleged  patented  artide  took  place  and 


April,  1901.]        Pboplb'8  State  Banc  v.  Jonbs.  811 

was  conEommated  at  BrowoBtown,  in  Jackson  county,  Indiana, 
on  the  seventh  day  of  December,  1897,  and  that  said  W.  J. 
Oooch  had  not,  nor  had  anyone  else,  then  and  there  filed  with 
the  clerk  of  the  court  of  said  county  a  copy  of  his  alleged  let- 
ters patent,  nor  was  any  affidavit  filed  that  such  letters  were 
^nnine  and  had  not  been  revoked  or  annulled,  and  that  he 
and  said  Portable  Pantry  Company  had  full  authority  to  sell 
or  barter  the  right  so  patented.  Nor  was  any  afiSdavit  so  filed 
giving  the  name,  age,  occupation,  and  residence  of  said  alleged 
patentee  or  his  agent''  And,  further,  that  there  is  no  clause 
in  either  of  said  notes  containing  the  statement  ''given  for  a 
Xmtent  right,"  and  that  the  plaintiff  knew  that  said  notes  were 
given  for  an  alleged  patent  right  at  the  time  '^^  it  purchased 
the  same.  The  averments  of  the  second  paragraph  are,  as 
stated  in  appellee's  brief,  ''in  substance  and  theory  the  same  as 
those  of  the  firsf  These  answers  are  founded  upon  sections 
6054,  6055,  and  6056  of  the  Bevised  Statutes  of  1881. 

Section  6055  is  as  follows:  "Any  person  who  may  take  any 
obligation^  in  writing;  for  which  any  patent  right,  or  right 
daimed  by  him  or  her  to  be  a  patent  right,  shall  form  the 
whole  or  any  part  of  the  consideration,  shall,  before  it  is  signed 
bj  the  maker  or  makers,  insert  in  the  body  of  said  written  ob* 
ligati(m,  above  the  signature  of  said  maker  or  makers^  in  legible 
writing  or  print,  the  words  'given  for  a  patent  right.'  ^ 

The  answers^  to  be  good  und^  this  section,  must  aver  facts 
showing  that  tiie  consideration  in  whole  or  in  part  for  whidi 
aaid  notes  were  given  was  a  patent  right  or  a  right  claimed  to 
be  a  patent  right  Do  they  contain  such  averments?  The 
only  averment  of  consideration  in  either  paragraph  is  "that  said 
notes  were  executed  in  consideration  for  the  sale  and  transfer 
to  him  by  one  W.  J.  Oooch  and  the  Portable  Pantry  Company 
of  the  exclusive  right  and  privilege  of  selling  for  use  of  certain 
portable  pantries  in  Warren  county,  Indiana,  until  the  first  day 
of  January,  1903."  The  consideration  thus  alleged  i^  only  the 
transfer  of  the  exclusive  right  to  sell  a  manufactured  article^ 
a  tangible  thing,  for  a  limited  time  in  a  particular  locality. 

In  Hankey  v.  Downey,  116  Ind.  118,  18  N.  E.  271,  the  su- 
preme court  distinguish  between  the  tangible  thing  manu« 
factured  under  a  patent  and  the  intangible  right  evidenced  by 
the  patent^  saying,  by  Elliott,  J.,  at  page  119  (116' Ind.,  18  N. 
E.  272):  "The  difference  between  the  article  manufactured 
and  the  right  secured  by  the  patent  is  dearly  recognized."  And 
at  page  120  (116  Ind.,  18  N.  B.  272) :  "As  there  ia  a  diatino- 
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tioii  between  the  intengible  right  and  the  tangSde  thing  mana- 
fectmed  under  the  ri^t,  and  as  the  etatnte  naes  vorda  em- 
bracing only  the  intangible  right,  it  cannot  be  extended  by  con- 
straction  to  tangible  articles  mannf  actored  nnder  letters  patent 
The  words  need  in  the  statute  hare  a  dear  '^^  and  well-de- 
tnii  meaning,  and  that  meaning  we  must  ascribe  to  them. 
If,  however,  we  were  compelled  to  look  beyond  the  words,  we 
should  not  hesitate  to  hold  that  it  waa  not  the  intention  of  the 
legislature  to  compel  eyery  merchant  or  dealw  who  sella  ar- 
ticles manufactured  under  a  patent  to  perform  the  acts  pre* 
scribed  by  the  statute,  but  that  the  intention  was  to  compel 
the  performance  of  those  acts  by  vendors  of  fiie  intangible 
rights  secured  by  the  letters  patent  This  intention  is  quite  ap- 
parent when  the  general  scope  and  purpose  of  the  statute  are 
giveik  consideration,  but,  as  we  have  said,  the  words  thonaelTei 
are  unequivocal  and  dear/'  This  expression  of  the  supreme 
court  is  decisive  of  the  question  presented  by  the  demuirers  to 
the  first  and  second  paragraphs  of  answer. 

Counsel  for  appellee  in  their  able  brief  strongly  rdy  upon 
the  case  of  New  v.  Walker,  108  Ind.  865,  58  Am.  Bep.  40,  9 
N.  E.  386.  It  is  also  claimed  that  like  answers  were  held  good 
in  State  Nat  Bank  v.  Bennett,  8  Ind.  App.  680,  36  N.  B.  551 , 
and  in  Bobertson  v.  Cooper,  1  Ind.  App.  78,  27  N.  B.  104.  In 
the  two  cases  last  named  no  question  appears  to  have  been 
ndsed  on  the  pleadings.  In  New  v.  Walker,  108  Ind.  865,  58 
Am.  Bep.  40,  9  N.  E.  386,  the  court  say:  *1i  is  a  sale  of  the 
patented  right  to  sell  the  exclusive  right  to  use  and  manufacture 
for  sale  and  use  the  thing  patented,  for  such  a  sale  carries  with 
it  an  interest  in  the  patented  right  itself.  Where  the  Tender 
sells  a  right  to  use  and  to  manufacture  for  sale  and  use  during 
the  existence  of  the  patent,  he  parts  with  all  substantial  rights 
in  the  patent  in  the  territory  embraced  in  the  assignment:  Curtis 
on  Patents,  sec  181;  Walker  on  Patents,  sec  296.'' 

From  the  foregoing  expression  of  the  supreme  court,  counsel 
for  appellee  argue  that  the  sale  of  the  exclusive  right  to  sell 
for  use  the  patented  article  carries  with  it  an  interest  in  the 
patent  right  itself.  We  think  that  this  deduction  is  not  sound; 
it  would  lead  to  the  condusion  that  dealers  who  sell  artides 
manufactured  under  a  patent  should  perform  the  acts  prescribed 
by  the  statute  under  consideration.  The  ^^^  same  able  judge 
spoke  for  the  court  in  New  v.  Walker,  108  Ind.  365,  58  Am. 
Bep.  40,  9  N.  B.  886,  and  Hankey  v.  Downey,  116  Ind.  118, 
la  N.  B.  271.    In  the  case  last  named,  it  is  ^d:  ^n  New 
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T.  Walker,  #e  iffiimed  thtit  fhid  stutote  mts  Tdid  tecAufc  it 
pioTided  for  the  protection  of  the  eitizens  by  miikixi^  proYiaioiia 
applicable  to  properly  of  a  unique  character,  for  property  of 
an  intangible  nature  secured  by  an  exerdae  of  a  goremmental 
powir  bf  It  peculiar  Idfid,  and  operatiye  only  upon  a  dngle  class 
of  rights.  The  decisions  in  State  t.  Peck,  25  Ohio  St  26, 
and  Tod  t.  Wick  etc  Co.,  3e  Ohio  St  870,  declare  that  a  stat- 
tite  shnilar  to  ours  is  valid,  but  that  it  does  not  apply  to  articles 
inantif  actured  under  a  patent  The  distinction  between  the  tan- 
gible thing  and  the  intangible  right  is  clearly  established  and 
maintained  in  yeiy  able  opinions.  Other  cases  declare  a  like 
doctrine:  Webber  t.  Yiiginia,  103  XT.  S.  844;  Stephens  t.  Cady, 
14  How.  628;  Steyens  t.  Gladding,  17  How.  447;  Patterson  y. 
Kentucky,  97  IT.  S.  501;  Palmer  t.  State,  89  Ohio  St  236,  48 
Am.  Hep.  429;  Woollen  v.  Banker,  17  Alb.  L.  J.  72,  2  Flip. 
83,  Fed.  Gas.  No.  18,030.'^  Under  the  decisions  cited,  we  see 
no  escape  from  the  conclusion  that  tiie  trial  court  erred  in  oyer- 
ruling  the  demurrers  to  the  answers.  This  conclusion  renders 
it  unnecessary  to  consider  the  other  specifications  of  errors. 

The  judgment  is  reyersed,  with  instructions  to  sustain  the 
demurrers  to  the  first  and  second  paragraphs  of  appellee^s  an- 
swer* 


Patent  Bights— A  statate  requirinsr  that  the  words  ''glren  for  a 
patent  right"  shaU  be  inserted  in  any  obligation,  the  consideration 
whereof  is  a  patent  right,  is  valid,  and  a  promissory  note  taken  by 
a  Tendor  of  a  patent  right  which  does  not  contain  these  words  is 
looperatlTe  as  betweoi  the  parties  and  those  who  buy  witb  noti<^: 
Kew  T.  Walker,  108  Ind.  865»  58  Am.  Rep.  40^  0  N.  B.  386.  See, 
further*  Mason  t*  McLeod,  57  Kan.  105»  57  Am.  St.  Bep.  827,  46 
Pae.  76L 
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AOnON€^MALIOtOUS  BXBRGISB  OF  LBGAL  BIOHX.— 
.  act  which  Is  lawful  in  itself,  and  which  violates  no  right,  can- 
aot  be  made  actionable  because  of  the  motive  which  induced  it 
A  malicious  motive  wiU  not  make  that  wrong  whidh  in  its  own  te- 
aence  is  lawfoL 

DAMAQBS^INJUBY  TO  BUSINBSS  THROUGH  PBRSUA- 
nON  NOT  TO  PATRONIZB  IT.— A  dealer  in  confectioneries  and 
acho61  suppUes  has  no  tisfht  of  action  for  damages  against  a  school 
teacher  for  maliciously  advising  or  penuading  his  pupils  not  to 
pationifls  the  plaintiirB  store.  i 


Sli  AmniTOAN  Staxb  BMnann,  Yol.  84.     [Indima, 

J.  8.  Bzinjin  and  B.  Seidiai^  for  tho  appeOant 

0.  W.  Whitelod[^  &  B.  Cool^  and  U.  8.  Lash,  to  tiia  ap* 

pell 


ROBINSON,  J.  Appellant  ateia  in  liia  complaint  that 
appelleea  Altman,  Minnicli,  and  Ewing  compooe  the  achool 
board  of  the  city  of  Hnntington;  that  appellee  Hamilton  la  fhe 
•uperintendent  of  the  achoola,  employed  by  the  board,  and  tiiat 
appellee  Cmll  ia  a  teacher  in  the  achoola  in  the  employ  of  ihe 
board  and  nnder  the  jurisdiction  and  control  of  the  smperintend- 
ent;  that  appellant  ia  a  dtiaen  of  the  dty  of  Hmitingtony  en- 
gaged in  the  confectionery  and  school  supply  bnaineeB,  and  that 
a  large  portion  of  his  trade  ia  obtained  from  the  pnpila  of  the 
adiool;  that  the  city  high  adiool  is  located  across  the  street  from 
appellanfa  place  of  bnainesa,  and  that  appellee  Cmll,  aa  teacher, 
has  particular  charge  and  control  of  the  pupila  who  attend  the 
high  school;  that  for  several  months  past  appellee  Cmll  ''has 
made  continual  and  increasing  efforts,  by  means  of  peranasioB 
and  threats  and  intimidation,  to  prevent  the  pupils  of  aaid  high 
sdiool  over  whom  he  had  particular  diarge  and  control  from 
visiting  or  patronising  plaintiff's  place  of  business;  that  he 
haa  talked  to  the  pupils,  advising  them  to  stay  away  from 
plaintifPs  place  of  business  and  to  purchase  their  school  sup- 
plies dsewhere;  that  he  has  on  many  occasions  in  tiie  last  few 
months  stood  at  a  window  in  said  high  school  building  wh^e 
he  could  watch  plaintiff's  store,  and  when  high  school  pnpils 
started  to  enter  plaintiff's  store  door  they  would  discover  that 
they  were  being  watched  by  said  defendant  Cmll,  and  they 
would  turn  away  and  not  enter,  being  in  fear  of  said  Croll^; 
that  about  December,  1898,  appellee  CruU  wrote  letters  to  the 
parents  of  the  pupils,  "^^  each  letter  ''containing  a  threat  tiiat 
if  said  pupils  visited  plaintiff's  store  they  would  be  suspended 
from  said  high  sehool";  that  these  letters  contained  no  ex« 
planation  of  the  threat  made,  but  that  the  letters  written  by 
Orull  were  a  part  of  a  systematic  effort  of  appellees  to  damage 
and  injure  appellant's  business,  and  that  all  of  the  letters  were 
written  maliciously,  and  without  reason  or  cause.  It  is  also 
averred  that  when  appellee  Crull  did  the  things  above  set  out 
be  was  in  the  employ  of  the  above-named  appellees  who  com- 
posed the  school  board,  and  under  the  special  jurisdiction  and 
control  of  appellee  Hamilton,  who  was  in  tiie  employ  of  the 
board  as  superintendent,  and  that  in  doing  the  things  named 
CruU   was  following   instructions  given  him   by  such  school 


April,  1901.]  OuxTHLSB  t.  Altmav.  816 

board  and  aaperinleiideiit^  and  Chat  aU  waa  done  with  the  full 
knowledge  of  the  board  and  superintendent;  that  ''as  a  result 
of  like  threats  and  intinudation  by  defendants  above  set  out 
the  pupils  of  said  high  school  were  prevented  from  patronizing 
plaintiff's  place  of  business^  and  plaintiff  and  his  business  were 
brought  into  disrepute  and  discredit  among  the  people  of  the 
city  of  Huntington^  to  plaintiff's  damage  in  the  sum  of  five 
thousand  dollars*';  wherefore,  etc.  The  sufficiency  of  the  com- 
plaint as  against  demurros  by  the  several  appelleea  is  the  only 
question  presented. 

The  complaint  does  not  state  a  cause  of  action  against  Crull 
for  either  slander  or  libd.  He  is  not  diarged  with  having 
said  anything  of  a  slanderous  character,  nor  is  there  anything 
in  the  letters  referred  to  of  a  libelous  character.  From  the 
avennents  of  the  pleading,  if  it  is  not  held  to  be  contradictory, 
ambiguous,  and  doubtful,  it  must  be  held  to  proceed  upon  the 
theory  that  Crull  maliciously  persuaded  certain  persons  not  to 
Tiflit  or  patronize  appellant's  store.  It  was  proper  for  the 
school  authorities  to  make  sudi  reasonable  rules  and  regula- 
tions as  were  necessary  for  the  discipline,  government,  and 
management  of  the  schooL  The  complaint  contains  no  charge 
of  threats  or  intimidation  within  the  legal  meaning  of  thoas 
terme:  Bouvier's  Law  Dictionary;  Bouvier'a  Institutes,  see. 
2234;  Anderson's  Law  Dictionary. 

^^^  It  waa  not  an  unlawful  act  for  dull  to  advise  or  per- 
suade the  pupils  not  to  visit  appdlanfs  store.  The  fact  that 
lie  acted  maliciously  does  not  change  the  rule.  An  act  which 
is  lawful  in  itsdf  and  which  violates  no  right  cannot  be  made 
actionable  because  of  the  motive  which  induced  it  A  ma- 
licious motive  will  not  make  that  wrong  which  in  its  own  es« 
senoe  is  lawful:  Chatfidd  v.  Wilson,  28  Yt  49;  Jenkins  v. 
Fowler,  24  Pa.  St  308;  Olendon  Iron  Go.  v.  Uhler,  75  Pa. 
St  467,  15  Am.  Bep.  599;  Frazier  v.  Brown,  12  Ohio  St  294; 
Mahan  v.  Brown,  13  Wend.  261,  28  Am.  Dea  461;  Phelps  v. 
Nowlen,  72  N.  Y.  39,  28  Am.  Bep.  93;  Cooley  on  Torts,  2d 
ed.,  832;  Boyson  v.  Thorn,  98  Cal.  578,  33  Pac.  492. 

There  seems  to  be  some  conflict  in  the  cases  as  to  whetheik 
a  party  is  liable  in  damages  for  wrongfully  and  maliciously 
inducing  another  to  break  a  contract  with  a  third  parly.  The.^ 
better  reasoned  cases  hold  there  is  no  liability  unless  certain^! 
relations  exist  In  Lumley  v.  Gye,  2  EL  ft  B.  216,  22  L.  J.i 
Q.  B.,  N.  S.,  463,  it  is  held  there  is  a  liability  if  the  contract 
is  for  exclusive  personal  services.    In  Jones  v.  Stanley,  76  N. 
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C.  9SS,  the  rnfe  ii  applied  to  ererj  case  where  one  person  ma- 
lidously  persuades  another  to  break  any  oontract  trith  a  Huid 
person.  In  Boyson  t.  Thorn,  98  GaL  578,  33  Pac.  498,  it  1i 
held  the  action  will  not  lie  nnless  the  xdation  of  master  and 
senmnt  or  other  personal  relation  ezistft.  Boorlier  t.  ICacaulej* 
91  Ey.  136,  84  Am.  St  Bep.  171,  16  S.  W.  60,  holds  that  the 
action  will  not  lie  nnless  the  party  breaking  his  contnet  hss 
by  coercion  or  deception  been  procured  to  do  so  against  Uf 
will  or  contrary  to  his  purpose,  or  the  party  breaking  the  con- 
tract is  within  the  statutory  exception  of  apprentices,  menisl 
serrants^  and  others  whose  sole  means  of  IiTing  is  by  manusl 
labor:  See,  also.  Chambers  t.  Baldwin,  91  Ey.  121,  34  Am. 
St.  Bep.  166,  16  S.  W.  67. 

We  know  of  no  authority  holding  that  an  action  will  lie 
for  maliciously  persuading  a  party  not  to  enter  into  a  con- 
tract. "*^  In  Allen  t.  Flood  (1898),  L.  B.  App.  Cas.  1, 
the  jury  found  that  Allen  had  maliciouBly  induced  the  employ- 
ers to  discharge  Flood  and  Taylor,  and  not  to  engage  them, 
and  gave  them  a  yerdict  for  damages.  It  was  held  that  Allen 
had  violated  no  legal  right  of  Flood  and  Taylor,  had  done  no 
unlawful  act,  and  used  no  unlawftd  means  in  procuring  their 
dismissal,  that  his  conduct  was  therefore  not  actionable,  how- 
ever malicious  or  bad  his  motive  might  be,  and  that  notwith- 
standing the  verdict  Allen  was  entitied  to  judgment:  See  Lyons 
T.  WiUdns  (1898),  L.  J.  Ch.  383. 

In  the  case  at  bar  no  contract  relation  existed,  and  reason- 
ing from  the  above  cases  we  must  conclude  that  there  is  no 
right  of  action  for  maliciously  persuading  the  pupils  not  to 
enter  into  any  contract  of  purchase,  or  make  any  purchases,  of 
merchandise  from  appellant  If  tiie  language  used  had  im^ 
puted  dishonesty  or  anything  of  a  reproachful  character,  ap- 
pellant could  have  his  action,  but  that  is  not  the  case  mads 
by  the  pleading. 

In  Payne  v.  Western  etc.  R  B.  Co.,  13  Lea,  607,  49  Am.  Bep. 
666,  Payne,  a  merchant,  had  a  large  and  profitable  trade  with 
employes  of  the  company.  The  company  circulated  a  notice 
that  any  employ^  who  traded  with  Payne  after  that  date  would 
be  discharged.  It  was  averred  that  this  was  done  maliciously. 
The  court  held  that  an  action  would  not  lie  for  the  malicious 
posting  of  the  notice.  In  Heywood  v.  Tillson,  76  Me.  225,  46 
Am.  Bep.  373,  it  was  held  that  an  action  would  not  lie  by  the 
owner  <rf  a  house  against  one  who  prevented  the  renting  of 
file  house  by  maliciously  refusing  to  employ  mny  tenant  of  sncb 
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house.    The  oomphJnt  does  not  state  a  cause  of  action  against 
appellee  Crnll^  and  for  the  same  reason  it  is  insuffioi>nt  as 
against  the  other  appellees. 
Judgment  a£5nned« 


One  EaTlng  a  Legal  Sight  can  enforce  Its  enjoyment  without 
hftTing  his  motlTe  inqnired  into:  Bordeanx  t.  Greene^  22  Hont  2IIA, 
74  Am.  St.  Bep.  000,  60  Pac  2ia 

D&mageo.— No  action  lies  for  the  mallclons  posting  of  a  notice  bj 
an  employer  forbidding  his  employes  to  trade  with  a  person  named 
therein:  Pajas  ▼•  Westsni  etc  B.  B.  Oo.,  16  Lea,  GOT,  4»  4m.  Bepu 
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IfEBBNESS  T.  FIRST  NATIONAL  BANK. 

[112  Iowa,  11.  83  N.  W.  711.] 

LIMITATION  OP  AOTION&-CERTIPICATB  OF  DEPOSIT. 
The  statute  of  llmltatioiifl  begina  to  ran  against  a  demand  certlfieate 
of  deposit  from  ita  date. 

LIMITATION  OP  AGTIONEk-OBRTIPIGATB  OF  DEPOSIT 
^DSiATH  OP  DBPOSITOR.— The  running  of  the  statute  of  limita- 
tions against  a  certificate  of  deposit  is  not  interrupted  by  the  deatii 
of  the  depositor. 

LIMITATIONS  OP  ACTION S-CBBTIPICATB  OF  DE- 
POSIT—FRAUD  AND  CONCEALMENT.— Denial  by  a  bank  to  an 
administrator  of  liability  on  a  lost  certificate  of  deposit  of  his  de- 
cedent and  that  evidence  of  such  liability  existed  in  the  books  of 
the  bank,  though  made  with  knowledge  that  such  statement  is  falser 
Is  not  such  actual  fraudulent  concealment  as  will  toll  the  statute  of 
limitations  as  to  the  certificate  of  deposit 

Springer  &  Clary^  for  the  appellant. 

Ellis  &  Ellis^  for  the  appellee. 

*■  LADD,  J.  In  tiie  early  case  of  Bean  t.  Briggs,  1  Iowa, 
488,  63  Am.  Dec.  464,  this  court  held  a  time  certificate  of 
deposit,  in  the  usual  form,  negotiable,  for  that  it  possessed 
all  the  characteristics  of  a  promissory  note.  Stoiy  defines  a 
''promissory  note*'  ^*  to  be  "a  written  engagement  by  one 
person  to  pay  another  person,  therein  named,  absolutely  and 
unconditionally  a  certain  sum  of  money  at  a  time  specified 
therein**:  Story  on  Promissory  Notes,  sec  1.  The  ordinary 
certificate  of  deposit  is  precisely  within  this  definition,  and  it  is 
generally  held  that  such  certificates  are,  in  effect,  promisBory 
notes,  and  governed,  with  certain  exceptions,  by  the  same  rules: 

(SIS) 
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Xhuber  t.  Biggentaff,  47  Wis.  561,  82  Am.  Bep.  773,  8  N.  W. 
857;  Citizens'  Nat  Bank  t.  Brown,  45  Ohio  St  89,  5  Am.  St 
Bep.  527,  11  N.  E.  799;  Institute  t.  Weedon,  18  Md.  320,  81 
Am.  TDec  603;  note  to  O'Neill  ▼.  Bradford,  42  Am.  Dec.  575;  5 
Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  803,  and  oases  collected. 
The  decisions  reaching  a  contrary  conclusion  seem  to  rest  on 
the  p^enliar  wording  of  particular  certificates:  See  Patterson 
T.  Poindexter,  6  Watts  ft  S.  227,  40  Am.  Dec.  554;  O'Neill  t. 
Bradford,  42  Am.  Dec  576,  note.  The  exceptions  referred  to 
lelate  to  the  necessitj  of  a  demand  before  suit  may  be  main- 
tained or  the  statute  of  limitations  begins  to  run.  The  cases 
so  holding  seem  to  rest  on  the  theory  that  the  transaction  not 
alone  creates  a  debt  against  the  drawer  of  the  certificate,  but 
is  also  in  the  nature  of  a  bailment — ^in  contemplation  of  law  a 
deposit,  and  not  a  loan — and  hence  that  demand  is  essential 
before  the  holder  la  entitled  to  the  return  of  his  money:  Payne 
T.  Gardiner,  29  N.  Y.  146  (divided  court) ;  Bellows  Falls  Bank 
T.  Bufland  Co.  Banlc,  40  Yt  877;  Brown  t.  McElroy,  52  Ind. 
404;  Hunger  ▼.  Albany  City  Nat  Bank,  85  N.  Y.  580;  Mo- 
Oough  T.  Jamison,  107  Pa.  St  336;  Schute  t.  Pacific  Nat 
Bank,  136  Mass.  487.  The  settled  doctrine  of  this  court,  how- 
erer,  seema  to  be  that,  when  a  person  deposits  money  in  a  bank 
in  the  usual  course  of  business,  he  loans  it  to  the  bank,  which 
becomes  his  debtor  to  the  amount  of  deposit^  and  not  his  bailee 
therefor:  Lowry  t.  Polk  County,  61  Iowa,  50,  83  Am.  Bep. 
114,  49  N.  W.  1049;  Long  ▼.  Emsley,  67  Iowa,  11,  10  N.  W. 
280.  See  cases  collected  in  8  Am.  ft  Eng.  Ency.  of  Law,  826. 
The  title  to  the  money  passes  to  the  bank,  and  becomes  subject 
to  its  absolute  controL  The  depositor  cannot  lay  daim  to  the 
specific  money,  nor  can  he  maintain  an  action  in  replevin  ^^ 
or  trover  therefor.  His  sole  remedy  is  assumpsit  A  promis- 
sory note  payable  on  demand  is  due  presently,  and  the  statute 
of  limitations  begins  to  run  from  its  date:  See  note  to  Merritt 
T.  Todd,  80  Am.  Dec  243. 

Why  a  different  rule  should  be  applied  to  a  contract  held  to 
be  an  exact  equivalent  of  such  a  note  we  are  imable  to  discover. 
Certificates  of  deposit  in  the  usual  form  are  no  more  nor  less 
than  promissory  notes  by  the  banks  issuing  them,  and,  if  there 
is  any  valid  reason  for  declaring  the  one  due  at  its  date  and 
the  other  only  on  demand,  this  has  not  been  disclosed  by  the 
veiy  eminent  courts  making  such  a  distinction.  The  reasoning 
ai  Payne  v.  Gardiner,  29  N.  Y.  146,  is  quite  as  persuasive  when 
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applied  to  %  denumd  note.  There  appears  to  be  no  tenable 
ground  for  not  applying  the  rule  pertaining  to  promiaeory  notes 
payable  on  denumd,  and  holding  that  the  statute  of  limitations 
commenced  to  run  at  the  date  of  this  certificate:  Curran  t. 
Witter,  68  Wis.  16,  60  Am.  Bep.  827,  31  K.  W.  705;  MitcheU 
T.  Easton,  37  Minn.  835,  38  N.  W.  910;  Tripp  v.  Curtenius, 
36  Mich.  494,  24  Am.  Bep.  610;  Bmmmagin  t.  Tallant»  29 
CaL  504,  89  Am.  Dec.  61;  Lynch  ▼.  Goldsmith,  84  6a.  42; 
Hunt  T.  Divine,  37  IlL  137.  See  First  Nat  Bank  of  Bapid 
City  ▼.  Security  Nat  Bank  of  Sioux  City,  34  Neb.  71,  33  Am. 
St  Bep.  618,  61  N.  W.  306. 

2.  It  is  the  settled  doctrine  of  this  state  that,  where  a  party 
against  whom  a  cause  of  action  has  accrued  in  &Yor  of  another 
by  actual  fraudulent  concealment  preyents  such  other  from  ob- 
taining knowledge  thereof,  the  statute  of  limitations  will  be- 
gin to  run  from  the  time  the  right  of  action  is  discovered,  or, 
by  the  exercise  of  ordinary  diligence,  might  have  been  discoY- 
ered :  District  Tp.  t.  Fiendi,  40  Iowa,  601 ;  Findley  t.  Stewart, 
46  Iowa,  655 ;  Bradford  t.  McCormick,  71  Iowa,  129,  32  Ui  \7. 
93;  Wilder  ▼•  Secor,  72  Iowa,  161,  2  Am.  St  Bep.  236,  33 
N.  W.  448;  Carrier  t.  Chicago  etc.  By.  Co.,  79  Iowa,  80, 
44  N.  W.  203.  See  note  to  Shellenberg^r  t.  Bansom^  31  Neb. 
61,  28  Am.  St  Bep.  500,  47  N.  W.  7Q0.  As  ^e  bare  seen, 
the  action  accrued  at  ^^  the  time  the  money  was  deposited, 
October  12,  1881^  and,  as  no  fraud  against  deceased  is  diarged, 
the  statute  commenced  to  run  at  that  time.  It  was  not  int»^ 
mpted  by  his  death:  Grether  t.  Clark,  75  Iowa,  383,  9  Am.  St 
Bep.  491,  39  N.  W.  655;  Murphy  t.  Chicago  etc,  Bj.  Co.,  80 
Iowa,  26,  45  N.  W.  392.  And,  generally,  the  statute  may  not  be 
suspended  after  beginning  to  run:  Bla^k  t.  Boa^,  110  Iowa,  ll2t 
81  N.  W*  229.  There  are  exceptions  to  this  rule,  as.  when  no 
opportunity  is  afforded  to  resort  to  the  cQurts^  as  in  case  of 
war:  Amy  t.  Watertown,  130  U.  S.  320,  9  Sup.  Ct  Bep.  530; 
or  absence  from  the  state:  Code,  sec  345.  Bi^t  we  have  discov- 
ered no  case  holding  that  deception  by  the  party  liable  will 
toll  the  statute.  Here  what  is  alleged  to  have  been  said  and 
written  amounted  to  no  more  than  a  denial  of  liability,  and 
that  evidence  thereof  existed  in  the  boidca  of  the  bank.  The 
deceased  must  have  known  otherwise,  and  plaintiff  acquired  the 
right  of  action  as  his  representative  within  eight  yea^  aftei^ 
it  had  accrued.  Surely,  under  such  circumstance^  the  claim 
of  the  reputed  debtor,  though  knowingly  false,  that  he  ow^ 
nothings  and  had  no  evidence  to  the  contrary,  furnished  no 
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reason  or  exciue  tx>  the  creditor  for  not  insiatatmg  suit  within 
the  statutory  period. 
A£5rmed* 

Oranger,  0.  J.,  not  sitting. 


IdmltatlonB  of  Actions  Against  Certlfloatas  of  deposits  are  dis- 
cussed In  tbe  monograpMc  note  to  HlUslnger  t.  OeorgUi  B.  B.  Bank* 
75  Am.  SL  B^.  00. 

Idmitationa  of  Aetiona.— Frand  as  affeetina  tbe  ronnina  of  tha. 
atatute  of  Umltatlona  is  discussed  in  the  moooaraphle  note  la 
Soodarsaa  ▼•  Branch  Bank,  eo  Am.  Dae.  Ul-ftUk 


OBOSSLEY  T.  STANLBT. 

[112  Iowa,  24,  83  N.  W.  808.] 

8UBBTYSHIP— BBBAOH  OF  OONDITION— BBLBASB  OF 
SUBBTY.— A  surety  may  stipulate  for  tbe  particular  use  of  a  note 
mm  a  condition  to  signing  it  This  condition  may  be  either  material 
or  immaterial,  but  no  person  who  takes  it  with  knowledge  can  ac- 
^Qire  title  as  against  him  in  violation  of  tbe  terms  Imposed.  The 
surety  may  insist  on  the  strict  terms  of  bis  agreement,  and,  if  ma« 
terlal  alteration  Is  made  without  bis  consent,  notwithstondlng  it 
Inures  to  bis  benefit,  be  Is  discharged. 

SUBBTY8HIP— BBBAOH  OF  OOKDmON— BBLBASB  OF 
BUBBTT.— If  a  surety  is  Induced  to  sign  a  note  by  representatlona 
iPi  bia  principal,  known  to  the  payee,  that  the  proceeds  of  the  note 
are  to  be  applied  to  a  certain  purpose,  the  application  of  part  of 
«ncb  proceeds  to  another  and  entirely  different  purpose^  r^easea 
tbe  surety* 

Gilchrist^  Whipple  ft  Montgomery,  for  the  appdhint. 

Nidiols  ft  Kirkland,  for  the  appellees. 

**^  LADD,  J.  The  deceased,  John  B.  Beeto,  conducted  a 
priyate  bank  at  Garrison.  F.  F.  Hughes  was  a  dealer  in  grain 
at  the  same  place.  About  February  16,  1897,  the  latter  had 
4>yerdrawn  his  account  at  the  bank  $1,159.58,  and  owed  Beeye 
besides  $2,000  on  book  accounts,  and  $1,000  secured  by  a  mort- 
gage on  hia  homestead.  Hughes  had  also  receiyed  wheat  from 
farmers  for  which  he  had  agreed  to  pay  the  market  price  on 
demand,  then  valued  at  $2,000.  He  had  no  money  to  pay  for 
the  stored  wheat,  and  apprehended  the  necessity  of  doaing  his 
Irasinesa  in  event  the  farmers  called  on  him  for  its  value.  In 
-thia  situation  he  arranged  to  execute  to  Beeve  a  note  for  $S,ilOO, 
^th  ei^t  sureties,  one  of  whom  was  Beevt,  which  waa  done, 
am.  at  Bi».,  y«i.  uacay-81 


r 
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The  proceeds  of  this  note  were  credited  to  Hughes  oa  Uie  books 
of  the  bank  in  psjnnent  of  the  OTerdraft,  and  the  baknce,  saie 
$^08.32,  nsed  in  his  bnsinefls.  There  is  no  question  but  that 
'  Hughes  concealed  the  existence  of  the  oterdraft  from  the  plain- 
HBb,  and  induced  them  to  sign  as  sureties  upon  the  representa- 
tion that  the  money  was  to  be  used  in  payment  for  the  stored 
wheat,  and  what  was  left— from  $500  to  $800— to  cany  on 
his  business.  True,  as  contended  by  appellant,  the  money  was 
borrowed  to  enable  him  to  continue  in  business,  but  the  man- 
ner of  such  continuance  was  to  be  as  stated;  and  Beeve  knew 
of  the  purpose  for  which  the  money  ^  was  intended,  snd  of 
the  representations  through  which  the  signatures  of  the  sure- 
ties were  procured.  To  these  matters  Hughes  testified  without 
objection  being  made  to  his  competency:  Burdick  t.  Baymond, 
107  Iowa,  228,  77  N.  W.  833. 

1.  That  a  surety  may  stipulate  for  Hie  particular  use  of  a 
note  as  a  condition  to  signing  it  is  settled  by  the  dedsionB. 
This  condition  may  be  material  or  immaterial,  and  no  person 
who  takes  it  with  knowledge  can  acquire  title  as  against  him 
in  violation  of  the  terms  imposed.  The  surety  may  insist  on 
the  strict  terms  of  his  agreement,  and,  if  material  alteration 
is  made  without  his  consent,  notwithstanding  it  inure  to  his 
benefit,  he  will  be  discharged :  Stillman  y.  Wickham,  106  Iowa, 
597,  76  N.  W.  1008.  As  said  by  Earle,  J.,  in  Benjamin  t.  Bog- 
ers,  126  N.  Y.  60,  26  N.  E.  970 :  "A  surety  has  the  right  always 
to  impose  any  limit  he  chooses  to  his  liability.  He  may  always 
fix  the  precise  terms  upon  which  he  is  willing  to  become  a  sure- 
ty, no  matter  whether  the  terms  seem  to  be  material  or  imma- 
terial. By  imposing  them,  he  makes  them  material,  and  one 
who  takes  his  contract  with  knowledge  of  the  limitations  can- 
not enforce  it  against  him.  The  general  rule  as  to  a  surety  is 
that  he  is  not  to  be  bound  beyond  the  plain  terms  of  his  con- 
tract, and  it  is  not  sufficient  to  make  him  liable  that  he  may 
sustain  no  injury  by  a  change  in  the  contract**  As  directly 
in  point,  see  Altoona  Second  Nat.  Bank  y.  Dunn,  151  Pa.  St. 
228,  31  Am.  St.  Eep.  742,  25  Atl.  80;  Johnson  y.  May,  76  Ind. 
t  293;  United  States  Nat  Bank  y.  Ewing,  131  N.  Y.  606,  27 
Am.  St  Bep.  615,  30  N.  £.  501;  Clinton  Bank  y.  Ayres,  IS 
Ohio,  283.  In  Oage  y.  Sharp,  24  Iowa,  15,  and  Laub  y.  Budd, 
37  Iowa,  619,  the  holders  were  held  to  haye  taken  without 
notice.  But,  aside  from  this,  it  is  manifest  that  the  sureties 
had  an  interest  in  the  use  of  the  money  as  proposed.  The 
stored  wheat,  if  paid  for,  would  ha.e  become  an  asset  out  of 
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wludi  flia  note  might  in  the  futoie  be  paid,  while  nothing 
conld  be  antksipeted  from  the  satisfaction  of  the  orerdraft. 
Again,  had  the  money  heem  devoted  to  the  purposes  intended, 
Hngfaea  would  not  have  been  left  emptj-handed  at  the  time  of 
Beeye's  ^  death,  in  June  of  that  year,  but  would  have  had 
fonda  with  whidi  to  carry  on  his  business,  as  was  intended, 
and  the  opportunity  to  acquire  means  from  which  to  satisfy 
the  note.  These  sureties  had  the  undoubted  right  to  stipulate 
for  the  applioation  of  the  proceeds  of  the  note  to  the  purposes 
intended.  The  representations  of  Hughes,  with  their  response 
by  signing  in  relianoe  thereon,  amounted  to  such  an  agreement. 
Ab  BeoYO  had  full  knowledge  of  all  this,  he  took  the  note  thus 
limii«<i^  imd  by  diverting  a  part  of  the  proceeds  to  another  pur- 
poee— L  e.,  the  payment  of  the  overdraft  without  their  consent 
^-released  them  from  liability. 

Oranger,  0.  J.,  not  sitting. 


▲  Surety  may  Znslet  that  He  Cauiot  be  Bound  except  upon  hh 
own  terms:  Orasaer  etc.  Brewing  Oo.  t.  Rogers,  112  Mich.  112, 
67  Am.  St  Bep.  389,  70  N.  W.  446.  He  ia  entitled  to  stand  upon  the 
strict  terms  of  his  contract,  and  if  the  contract  ia  altered  without 
Ills  consent,  although  he  sustains  no  injury  thereby,  the  contract 
ceases  to  be  hie,  and  with  that  ceases  hla  obligation:  Note  to  First 
Nat.  Bank  t.  Gerke,  6  Am.  St  Rep.  458.  If  one  becomes  a  surety 
on  a  contract  to  enable  his  principal  to  raise  money  with  which  to 
operate  a  business,  he  is  released  from  liability,  if  the  person  fnr« 
nlshing  the  money  has  knowledge  of  the  purposes  of  the  contract, 
and  without  the  knowledge  of  the  surety,  and  without  intentiosal 
fraud*  affiles  a  portion  of  the  money  thus  raised  to  the  payment 
of  a  pre-existing  debt:  Gano  y.  B^armera'  Bank*  lOB  Ky.  606|  82  Am. 
0t  Bep.  080^  46  8.  W.  6ia 


SCHMIDT  T.  NOBTHEEN  UPB  ASSOCIATION. 

[112  Iowa,  41,  88  N.  W.  800.] 

INBUBANOB,  LIFB— BFFBOT  OF  KILLING  OF  AS8UR0D 
BT  BBNBFICIABY.—A  beneficiary  in  a  life  insurance  p<^cy  pay- 
able to  him,  hla  heirs,  or  1^^  representatlTes,  who  murders  the  in- 
amred,  forfeits  his  rights  und»  the  poUcy,  and  neither  he^  his  aa- 
algnee,  nor  hia  children  as  heirs  can  recover  thereon  during  his 
llfetlma 

IK8T7BANCB— LIFE— PROPERTY  BIGHTS  OF  BBNBFI* 
CEABYw— A  beneficiary  in  a  b^eflt  certificate  of  life  Insurance  baa 
■a  Tested  Intereat  or  property  right  therein  during  the  life  of  the 
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aanured,  m  he  retains  the  right  of  appointment  and  of  cfaanginc  tbo 
tenefldary. 

IN8URANGB.  lilFB-KIIiLING  OF  ASSURED  BY  BSNB- 
FIGIABY— RIGHT  OF  ADMINISTRATOR  TO  RBGOVBR— If  tte 
beneficlarj  in  a  lif^  Insurance  poUcj  kills  the  insured,  be  caooot 
recover  from  the  insurance  company,  hot  the  insurance  moacf 
fbrms  a  part  of  the  estate  of  the  insured  and  maj  be  recorend  fef 
his  administrator,  as  if  no  beneflciarjr  bftd  been  designatfA 

Dayison  &  Lane  and  Carney  ft  Holt^  for  the  appdhnt 


Ely  ft  Bush  and  H.  Vollmer»  for  tbe  appelleeu 

^  DEEUEB,  J.    The  defendant  is  a  mutual  benefit  sodeij 
organized  under  the  laws  of  this  state.    On  the  tenth  day  rf 
July,  1897,  it    issued  a  oertificate  of  insurance  on  the  life  of 
Claus  Behrens^  payable  to  Christiiia  Maria  Behrens»  her  bein 
or  l^gal  representatiTes^  under  whidi  the  beneficiary  was  en- 
titled to  share  in  the  funds  of  the  association  to  the  amount 
of  two  thousand  doUars.    After  the  issuance  of  the  certificate 
the  beneficiary  caused  the  deaith  of  the  insured  (her  husband), 
by  administering  to  him  m  lethal  dose  of  poison:  See  Stale  t. 
Behrens^  109  Iowa,  68,  79  N.  W.  887.    Notice  and  seaaonabls 
proofs  of  the  deaUi  of  the  insured  were  made  to  the  associatioa; 
buty  as  it  failed  to  pay  the  amount  promised  in  its  certificatB^ 
plaintifF,  as  the  administrator  of  the  estate  of  CSIans  Behran^ 
deceased,  commenced  this  action,  claiming  that,  as  the  benO' 
ficiary  took  the  life  of  the  assured,  she  corold  not  leooyer,  ui 
that  dio  held  the  legal  title  to  the  proceeds  of  the  oertiflesis 
in  trust  for  the  benefit  of  the  estate  of  deceased.    Heniy  VoD- 
mer,  who  reoeiyed  an  assignment  of  the  certificate  from  fin 
beneficiary  after  the  death  of  the  insured,  intervened  in  the 
action,  and  asked  that  the  amount  due  on  the  certificate  be 
paid  to  him.    Defendant  answered  this  petition^  pleading  tbe 
facts  aboTe  recited  as  a  defense  to  his  (interrenor^s)  daim, 
and  made  a  motion  for  judgment  on  the  pleadings.    This  mo- 
tion was  sustained,  and  YoUmer  also  appeals.    Christina  Beh* 
reus,  the  beneficiary,  has  two  children — ^Hulda  Bendt  and  Pauls 
Behrens.    The  former  also  filed  a  petiticm  of  intenrention,  in 
which  she  made  claim  to  <me-fourth  of  the  ^^  jnoceeds  of  As 
certificate  (one-half  of  her  interest  haying  been  assigned  to 
Henry  YoUmer),  as  an  heir  of  the  beneficiary  named  in  the 
certificate.    To  tiiie  the  defendant  demurred,  and  its  donurrer 
was  sustained.    From  that  ruling  Hulda  Bendt  a^ieals.    1m 
his  reply  to  the  answer  to  his  petition  of  interyention,  YoDmer 
set  forth  the  assignment  made  to  him  by  Hulda  Bendt*  and 
asked  judgment  tiiereon  tot  one-fourth  the  amount  of  the  pe- 
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eeedB  of  the  certificate.  The  motion  filed  by  defendant  for 
judgment  on  the  pleadings,  tendering  the  issues  between  YoU-^ 
mer  and  the  defendant,  was  gnmnded,  among  other  things,  on 
the  propositiim  that  his  daim  to  one^fonrth  of  the  proceeds  in 
Tirtue  of  the  assignment  from  Hnlda  Bendt  was  not  properly 
pleadable  in  a  reply. 

Aside  from  the  issues  tendered  by  the  petitions  of  interven* 
tion,  the  question  presented  may  be  stated  in  this  wise:  Where 
a  certificate  in  a  mutual  benefit  society  is  made  payable  to 
a  third  party,  as  beneficiary,  who  afterward  feloniously  causes 
the  death  of  the  insured,  can  the  administrator  of  the  insured 
recoTcr  the  benefits  provided  in  the  certificate?  Before  go- 
ing to  that  question,  it  is  well  to  consider  the  intervenor's  ap* 
peals.  The  certificate  proyides  that  on  satisfactory  proof  of 
death,  and  it  appearing  that  the  member  was  in  good  standing 
and  had  complied  with  the  conditions  of  the  policy,  the  associa- 
tion agreed  that  Christina  Behrens,  her  heirs  or  legal  represen- 
tatives,  should  be  entitled  to  share  in  the  beneficiary  fund  to 
the  extent  of  two  thousand  dollars.  The  certificate  was  made 
nonassignable  except  by  consent  of  defendant's  board  of  direct- 
ore.  It  is  dear  that  until  the  death  of  the  beneficiary  her 
heirs  have  no  claims,  as  such,  against  the  defendant.  The 
amount  is  payable  to  Christina  Behrens,  her  heirs  or  legal  rep- 
lesentatiyes.  So  long  as  she  is  alive  she  has  no  heirs,  and 
her  children  have  no  daim  to  the  insurance  simply  because 
she  caused  the  death  of  the  insured,  and  thus  forfeited  her 
^  right  to  take  under  tiie  certificate.  Civil  death,  growing  out 
of  a  sentence  of  imprisonment  for  life,  is  not  generally  rec- 
ognized in  this  country:  Avery  v.  Everett,  110  N,  Y.  317,  6 
Am.  St.  Bep.  368,  18  K.  £.  148;  Baltimore  t.  Chester,  53 
Vt  315,  38  Am.  Bep.  677;  Frazer  v.  Pulcher,  17  Ohio,  260; 
Platner  v.  Sherwood,  6  Johns.  Ch.  118;  Cannon  v.  Windsor,  1 
Houst  143;  Dade  Coal  Co.  v.  Haslett,  83  Ga.  549,  10  S.  E. 
435;  Kenyon  v.  Saunders,  18  B.  I.  590,  30  Ati.  470;  Willing- 
ham  V.  King,  23  Fla.  478,  2  South.  851 ;  Davis  v.  Laning,  85 
Tex.  39,  34  Am.  St.  Bep.  784,  19  S.  W.  846.  The  children 
of  the  beneficiary  had  no  right  of  action  against  the  defendant, 
and,  having  no  right,  there  was  nothing  for  them  to  assign  to 
another.  If  the  beneficiary  named  in  the  certificate  cannot 
recover,  because  of  her  act  in  taking  the  life  of  the  insured, 
ber  assignee,  who  simply  stands  in  her  shoes,  cannot.  That 
Christina  Behrens^  who  took  the  life  of  the  insured,  cannot  re- 
oover  on  the  policy,  is  conceded.    It  would  be  m  reproach  to  our 
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sjstem  of  jurisprudenoe  if  one  could  recoTer  inBuranoe  mon^ 
payable  on  the  death  of  the  insured,  whose  life  he  had  fdon- 
ioualy  taken.  Certainly,  one  who  sets  fire  to  his  own  bnilding 
cannot  recover  the  insurance  thereon,  and  we  know  of  no  rea- 
son why  the  maxim,  Julius  commodum  capere  potest  de  in- 
juria sua  propria,''  should  not  apply.  Indeed,  the  unbroken 
Toioe  of  authority  is  to  the  efFect  that  a  beneficiary  in  an  m- 
surance  policy  who  murders  the  insured  forfeits  lua  rights 
thereunder:  New  York  etc.  Ins.  Co.  ▼.  Armstrong,  117  XJ.  S. 
691,  6  Sup.  Ci.  Bep.  877;  Prince  of  Wales  etc  Asan.  Co.  t. 
Palmer,  25  Bear.  605;  Schieiner  y.  High  Court,  35  IIL  App. 
579.  See,  also,  as  somewhat  in  point,  Moore  t.  Woolsey,  4 
El.  ft  B.  243;  Names  t.  Dwellinghouse  Ins.  Co.,  96  Iowa,  642, 
64  N.  W.  648;  Society  ▼.  Bolland,  4  Bligh,  N.  S.,  194;  Western 
Horse  etc.  Ins.  Co.  t.  O'Neill,  21  Neb.  648,  82  N.  W.  681; 
Bitter  ▼.  Mutual  Life  Ins.  Co.,  169  IT.  S.  139,  18  Sup.  Ct 
Bep.  302;  Hatch  ▼.  Mutual  Life  In&  ^  Co.,  120  Mass.  650, 
21  Am.  Bep.  641.  The  only  exception  to  this  wholesome  nils 
seems  to  be  found  in  cases  relating  to  the  descent  of  property, 
where  the  statutes  naake  no  exceptions,  as  in  Shellenberger  ▼. 
Bansom,  41  Neb.  631,  59  N.  W.  935 ;  In  re  Carpenter's  Estate, 
170  Pa.  Si  203,  50  Am.  St  Bep.  765,  32  AtL  637;  Owens  t. 
Owens,  100  N.  C.  240,  6  S.  E.  794.  But  see,  in  this  same 
connection.  Biggs  ▼•  Palmer,  115  N.  Y.  506,  12  Am.  St.  Bqp. 
819,  22  N.  E.  188.  We  are  of  opinion  that  the  maxim  dted 
applies  to  the  case  at  bar,  that  contracts  must  be  made  and 
interpreted  in  the  light  of  publio  policy,  and  that  it  is  contrary 
to  the  good  order  of  society,  and  an  encouragement  to  crimen 
to  allow  a  beneficiary  who  murders  the  assured  to  receiTe  the 
benefits  of  the  insurance.  Any  other  rule  would  furnish  the 
strongest  temptation  to  crime,  and  give  to  the  party  interested 
the  most  potent  incentive  to  bring  about  the  death  of  the  in- 
sured, that  be  might  profit  thereby.  The  public  has  an  interest 
in  such  matters  oyer  and  beyond  the  individuals  or  societies  in- 
Tolved,  and  courts  are  not  bound  to  enforce  or  hold  valid  any 
contract  which  offends  public  morals,  violates  the  law,  or  con- 
travenes public  policy.  Had  the  certificate  contained  a  pro- 
vision to  the  effect  that  benefits  would  be  paid  in  the  event 
the  beneficiary  took  the  life  of  the  insured,  it  would  clearly  be 
opposed  to  public  policy,  and  would  not  be  enforced.  If  re* 
covery  were  permitted  by  the  beneficiary  or  her  assignee  in  this 
action,  it  would  be  giving  the  same  effect  to  the  certificate  ss 
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if  such  m  clause  was  included  in  the  contract.    Neither  of  the 
intenrenors^  Bendt  or  Yollmer^  is  entitled  to  lecoyer. 

2.  We  come  now  to  the  case  made  by  the  administrator^  and 
ihe  more  important  and  controlling  question  hitherto  stated. 
Public  policy,  as  we  have  seen,  forbids  an  action  on  behalf  of 
ihe  beneficiary  or  her  assignee.  But  what  becomes  of  the  bene- 
fit promised  to  be  paid  on  the  death  of  the  assured?  Is  the 
-company  abeolyed  from  all  liability  because  of  the  murder  of 
the  assured,  or  ^  must  it  pay  the  amount  promised  to  some 
on^  and,  if  so,  to  whomF  Neither  the  beneficiary  nor  her 
children,  nor  her  assignee  can  recover,  because  of  the  wrong 
perpetrated  by  her;  but  does  her  wrong  absolve  the  association 
from  its  liability?  We  think  not.  There  is  no  provision  in 
the  certificate  that  it  should  be  forfeited  in  the  event  the  in- 
fiured  was  murdered,  and  no  condition  of  any  kind  against  mur- 
der. The  agreanent  was  to  the  effect  that  in  case  of  the  death 
of  the  assured  the  beneficiary  should  be  entitled  to  a  share  in 
the  benefidaiy  fund  to  the  amount  of  two  thousand  dollars. 
The  application,  which  waa  made  a  part  of  the  certificate,  con- 
tained this  statement:  *T.  direct  that  all  benefits  to  which  I 
may  be  entitled  from  the  association  be  paid  to  Christina  Beh- 
rens,  related  to  me  as  my  wife,  subject  to  such  future  disposal 
of  benefits  as  I  may  hereafter  direct.''  It  is  also  provided  that 
the  certificate,  if  issued,  should  designate  as  beneficiary  either 
one  of  the  insured's  family  or  relatives,  or  his  legal  repre- 
sentatives, heirs,  or  legatees.  This  was  in  accordance  ^ith  the 
statute  in  force  at  the  time,  which  provided  that  ^^no  corpora- 
tion or  association  organized  or  operating  under  this  act  shall 
issue  any  certificate  of  membership,  or  policy,  unless  the  bene- 
ficiaiy  under  said  certificate  shall  be  the  husband,  wife,  rela- 
tive, or  legal  representative,  heir  or  legatee  of  such  insured 
member^:  Acts  Twenty-first  General  Assembly,  c.  65,  sec.  7. 
The  object  of  such  insurance  is  to  provide  a  benefit  for  the 
persons  named.  In  ordinary  life  insurance  contracts,  the  as- 
sured has  no  property  in  the  policy.  The  contract  is  between 
the  company  or  association,  on  the  one  part,  and  the  beneficiary, 
on  the  other,  and  from  the  day  of  its  issue  it  is  the  property  of 
the  beneficiary.  By  the  decided  weight  of  authority,  however, 
the  beneficiary  named  in  a  certificate  issued  by  a  mutual  benefit 
society  has  no  property  therein.  All  that  he  has  during  the  life- 
time of  the  assured  is  a  mere  expectancy,  dependent  on  the  will 
and  act  of  the  member.  ^'^  After  the  death  of  the  member  the 
beneficiary  has  a  property  interest,  but  not  before :  Masonic  etc. 
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Soe.  T.  Biiridiait»  110  Ind.  189,  10  N.  EL  79,  11  N.  B.  449; 
Bioim  T.  Gnaid  Lodg^  80  loim,  287,  20  Am.  St  Bep.  4S0, 44 
N.W.884;HinehlY.CUrk,81Iowa,200,47N.W.  78.    Cei^ 
tificatet  of  insannoe  in  nratnal  benefit  Bodeties  are  contnct* 
between  the  aodetj  and  tbe  member  whose  life  ia  inaoied.    Dur- 
ing Ihe  life  of  the  aaanied  he  baa  the  power  of  appointment, 
or  the  right  to  deaignate  to  whom  the  benefita  shall  be  paid. 
It  haa  been  held  that,  if  he  deaignatea  one  outside  the  daaa  pre- 
acribed  by  the  statute  thia  does  not  render  the  policy  void,  but 
the  insurance  in  auch  case  becomes  payable  to  those  who  would 
haTB  been  entitled  to  it  in  the  absence  of  any  designation:  Shea 
T.  Msasachusetta  etc  Assn.,  160  Mass.  289,  39  Am.  St  Bep. 
476,  35  N.  E.  855;  Bindge  t.  New  England  etc.  Soc,  146  Ifaas. 
286,  16  N.  E.  628 ;  Bums  t.  Grand  Lodge,  153  Masa.  173,  26 
N.  E.  443;  Keener  ▼.  Grand  Lodge;,  88  Mo.  App.  643;  Palmer 
Y.  Welch,  132  HL  141,  23  N.  B.  412 ;  Brittcm  t.  Supreme  Gofan- 
cil,  46  N.  J.  Eq.  102,  19  Am.  St  Bep.  376, 18  AtL  676.     The 
naming  of  a  beneficiary,  though  not  a  bequest,  partakes  of  its 
nature:  Phillips  t.  Carpenter,  79  Iowa,  600,  44  N.  W.  898;  Bob- 
inson  y.  Duvall,  79  Ey.  83,  42  Am.  Bep.  208.    In  Bindge  t. 
Kew  England  etc  Soc,  146  Mass.  286,  16  N.  R  628,  it  ia  ex- 
pressly held  that  where  the  aasured  makes  a  designation  of 
beneficiary,  unlawful   beeauae  of  statutory  inhibiti<m,  the  ad- 
ministrator of  hia  estate  ia  entitled  to  recoyer  on  the  certificate 
for  the  benefit  of  the  persona  who  would  ha^e  been  entitled 
to  the  insurance  in  the  absence  of  any  designation;  an^  in 
Byan  t.  Bothweiler,  60  Ohio  St.  696,  36  N.  E.  681,  the  bene- 
ficiaiy  died  before  the  death  of  the  assured,  and  it  waa  held 
that  the  fund  kpeed  into  the  estate  of  the  person  who  created 
the  trust,  and  at  his  death  became  a  part  of  hia  estate.     The 
court  followed  the  tnist-fund  doctrine,  and  said,  among  oihet 
things :  ''The  question  is  not  governed  so  much  by  the  principle 
of  choaes  in  action  and  Tested  rights  as  by  the  principles,  aims, 
and  well-known  objects  of  life  insurance.    The  cases  which 
hold  the  ^  insurance  money  to  be  a  trust  fund  which  reyerts 
to  the  estate  of  the  assured  in  case  of  the  death  of  all  the 
named  beneficiaries  during  the  lifetime  of  the  assured  give  dif* 
f erent  reasons  for  the  results  arrived  at.    Some  place  it  upon 
the  ground  that  the  person  to  whom  the  fund  would  otherwiao 
revert  hsa  no  insurable  interest  in  the  life  of  the  assured,  while 
others  place  it  upon  the  doctrine  of  failure  of  tmst  by  the 
death  of  the  beneficiary.    In  the  case  now  under  consideration, 
should  the  plaintiff  in  error  [administrator  of  one  of  the  de> 
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oeaaed  boieftdarieB]  snooeed^  lie  would  recorer  the  insmanoe 
money,  while  he  manifestlj  had  no  insurable  interest  in  the 
life  of  Mr.  Hdwig.  The  theory  of  a  failure  of  trust  comee 
with  more  force  and  stronger  reasons  than  the  doctrine  of 
choees  in  action,  so  strongly  argued  by  counsel  for  plaintiff  in 
error.  We  r^ard  the  doctrine  of  choses  in  action  as  not  fully 
applicable,  because  it  conflicts  in  many  cases  with  the  con* 
tndling  doctrine  of  insurable  interest  Upon  principle,  there- 
fore^ and  aside  from  any  statute  on  the  subject,  we  think  that 
in  this  case  the  policy  reverted  to  Mr.  Helwig  [the  assured], 
and  at  his  death  became  a  part  of  his  estate.  It  seems  to  us 
that  this  was  the  manifest  intention  and  understanding  of  all 
the  partiee  interested,  and  that  the  result  is  just  and  equitable. 
While  there  may  have  been  a  tested  interest,  it  was  an  interest 
not  in  possession,  but  in  expectancy,  liable  to  be  diverted  from 
the  insured  before  fiie  death  of  the  assured.  We  flieref ore  hold, 
botb  np(m  prihciple  and  «  construction  of  fiie  statute,  that  up- 
on liie  death  of  the  wife  and  daughter  the  property  reverted  to 
Mr.  Helwig  [fiie  assured],  and  at  his  death  became  a  part  of 
his  estate."  In  Bancroft  ▼•  Sussell,  157  Mass.  47,  31  N.  E. 
710^  the  insurance  was  payable  to  a  trustee,  for  the  benefit  of 
the  wife  of  the  assured.  The  wife  died  before  the  husband, 
who  was  the  assured,  and  it  was  held  that  there  was  a  resulting 
trust  in  favor  of  the  assured's  estate:  See,  also,  Haskins  v.  Ken- 
dall, 158  Mass.  224^  85  Am.  St  Bep.  490,  83  N.  R  495.  Com- 
menting  on  tiiis  ^^  last  ease,  Mr.  Bacon,  in  his  work  on  Benefit 
SocietieB,  second  edition,  paragraph  243a,  says :  'Conceding  the 
mle  to  be  that  if  the  person  designated  as  beneficiary  die  in  the 
lifetime  of  the  member,  a  lapse  of  the  designation  results,  it  has 
been  held  that  under  the  rules  of  the  society  the  benefit  gen- 
erally will  not  revert  to  the  society,  but  a  resulting  trust  accrues 
for  the  benefit  of  either  those  designated  by  the  laws  of  the  asso- 
ciation to  receive  in  case  of  failure  of  designation,  or  for  those 
entitled  to  take  as  heirs  of  the  member  under  the  statutes  of 
distribution.''  We  are  not  entirely  without  precedent  in  our 
own  oases.  In  Newman  v.  Covenant  Mut.  Ins.  Assn.,  76  Iowa, 
61, 14  Am.  St  Bep.  196,  40  N.  W.  87,  the  certificate  was  to  be 
made  payable  to  devisees  named  in  the  will  of  the  assured.  He 
failed  to  mate  the  designation,  and  his  administrator  brought 
•ait  against  the  society.  We  held  that  the  company  was  not 
leleased,  and  said:  '^Surely  the  defendant  ought  not  to  seek  to 
avoid  ite  obligation  by  the  alleged  failure  of  beneficiaries.  If 
ha  SDsde  no  last  will  and  testament,  the  rig^t  to  the  avails  of 
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the  life  infloranoe  would  descend  to  his  heirs,  the  same  as  any 
other  property  or  choee  in  action/'    Defendant  obligated  itself 
to  pay  on  the  death  of  the  assured,  and  it  onght  not  to  be  held 
that  the  act  of  the  beneficiary  forfeited  all  claim  under  the  pol- 
icy.   Thewife  cannot  recorer  because  it  is  contrary  to  public  pel- 
icy  to  allow  her  to  enforce  the  claim.    But  this  rule  of  public 
policy  ought  not  to  be  extended  so  as  to  defeat  all  claims  on 
the  policy.    We  hare  seen  that  when  there  has  been  no  designa- 
tion, or  an  illegal  designation,  or  a  designation  of  a  person  as 
beneficiary  who  dies  before  the  death  of  the  assured,  the  asso- 
ciation holds  the  money  in  trust  for  the  benefit  of  the  estate  of 
the  assured.    Following  this  doctrine  to  its  logical  conclusion, 
it  seems  to  us  that,  when  the  beneficiary  named  is  prohibited 
from  taking  because  of  her  own  wrong,  a  trust  arises  that  will 
be  enforced  in  a  proper  case.    This  trust  is  created  in  favor  of 
the  ^  husband's  estate,  and  takes  effect  by  reason  of  the  crime 
of  the  wife,  which  destroys  the  trust  in  her  favor.    In  so  far  as 
she  is  concerned,  the  trust  is  destroyed  by  her  crime,  and  in 
consequence  a  resulting  trust  in  favor  of  the  husband's  estate 
is  allowed.    If  we  treat  the  designation  of  a  beneficiary  as  akin 
to  a  bequest,  the  same  result  follows;  for  a  lapsed  legacy  de- 
scends to  the  heirs  of  the  testator.    Moreover,  the  fund  was  cre- 
ated or  collected  by  the  defendant  for  the  benefit  of  the  persons 
or  classes  named  in  the  statute.    True,  it  is  to  pay  this  fund  to 
such  person  or  persons  of  this  class  as  may  be  designated  by  the 
assured;  but,  if  no  one  is  selected,  it  is  nevertheless  a  trust 
fund  to  be  paid  to  the  estate  of  the  assured,  for  the  benefit  of 
one  of  the  classes  or  persons  named.    No  one  will  doubt  the 
proposition  that  whenever  property  is  produced  by  payments 
made  by  one,  that  are  to  be  held  in  trust  for  another,  and  that 
trust  fails  or  is  satisfied,  a  resulting  trust  arises  in  favor  of  the 
party  making  the  payments,  or  his  estate.    The  celebrated  case 
of  Cleaver  v.  Mutual  Beserve  Fund  Life  Assn.  (1892),  1  Q.  B. 
Div.  147,  growing  out  of  the  Maybrick  case,  is  much  like  the  one 
at  bar;  and  it  was  there  held  that  notwithstanding  Mrs.  May- 
brick,  who  murdered  her  husband,  was  named  as  beneficiary  in 
his  certificate  of  insurance  and  could  not  recover  from  the  in- 
surance company,  still  the  insurance  money  formed  a  part  of  her 
husband's  estate,  and  could  be  recovered  by  his  adminifitrator. 
That  decision  meets  with  our  approval,  and  we  have  no  he6it»- 
tioni  in  following  it:  See,  also.  In  re  Conrad's  Estate,  89  lavs* 
899,  48  Am.  St.  Rep.  396,  56  N.  W.  535,  wherein  it  was  held,  in 
a  case  where  the  beneficiary  died  before  the  assured,  that  the  fond 
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should  be  disposed  of  according  to  tlie  laws  of  descoat.  When 
Mrs.  Bchrens  caused  the  death  of  her  husband,  all  her  rights 
under  the  policy  ceased,  and  the  trust  in  her  favor  was  by  that 
act  annulled,  but  the  obligation  of  the  company  to  pay  the 
promised  benefit  was  not  canceled.  Absolution  from  payment 
to  Mrs.  Behrens  was  brought  about  by  her  own  conduct,  whidi 
prevented  her  from  recovering  because  of  public  policy.  But 
the  mterest  '^^  in  the  benefits  to  ^hich  the  assured  was  entitled 
from  the  association  was  not  destroyed.  We  have  no  occasion 
to  determine  whether  or  not  Mrs.  Behrens  can  take  anything 
through  the  administrator,  as  that  question  is  not  before  us.  It 
will  be  time  enough  to  consider  it  when  it  is  properly  presented. 
Kone  of  the  cases  relied  on  by  appellant  are  in  point  The 
question  here  decided  was  not  raised  in  Schoep  ▼.  Bankers'  etc. 
Ins.  Co.,  104  Iowa,  354,  73  N.  W.  825.  McOlure  v.  Johnson,  56 
Iowa,  620,  10  N.  W.  217,  involved  no  such  question  as  is  here 
presented.  Ordinarily,  the  proceeds  of  a  policy  of  insurance 
payable  to  another  than  the  assured  do  not  constitute  assets  of 
his  estate,  and  cannot  be  disposed  of  by  wilL 

The  judgment  of  the  district  court  is  correct,  and  it  is  af- 
firmed. 


InsQTanoe.^The  beneficiary  under  a  benefit  certificate  of  a  benev- 
olent association  usually  has  no  vested  interest  until  the  death  of 
the  member:  Independent  Foresters  v.  Keliher,  36  Or.  501,  78  Am. 
St.  Bep.  785,  60  Pac  824, 1100,  60  Pac.  563.  Compare  Jaicksoti  Bank 
▼.  Williams,  77  Miss.  308,  78  Adl  St.  Rep.  680,  26  South.  965. 

Znsnrance.— The  killhig  of  the  assured  by  an  insane  beneficiary, 
under  such  circumstances  as  would  make  the  killing  murder  tf  the 
beneficiary  were  sane,  does  not  forfeit  his  right  to  the  insurance 
money:  Holdom  v.  Ancient  Order  of  United  Workmen.  150  UL  61flL 
00  Am.  St  Bep.  183,  43  N.  B.  772. 


LIPPOLD  V.  LIPPOLD. 

[112  Iowa,  134,  83  N.  W.  809.] 

APPBLLATB  PBAC3TICB>-N0TICB  OF  APPBAL— PABTI- 
TION.— In  partition  suits  where  there  are  several  parties  plaintiff 
or  defendant  and  one  of  these  appeals,  notice  of  the  appeal  must  be 
seryed  on  all  the  other  parties  interested,  otherwise  the  supreme 
<!onrt  cannot  entertain  the  appeaL 

DBBDS-DBLIVEBY— BBTBNTION  BY  GBANTOE.— If  a 
grantor,  with  the  assent  of  the  grantee,  deliyers  his  deed  to  a  third 
person  to  be  delivered  by  him  to  the  grantee  upon  the  death  of 
the  grantor,  aiod  it  is  so  delivered,  it  is  effective  to  pass  title,  if  it 
was  the  intention  of  the  grantor  that  it  should  become  operatiye  at 
oDce,  but  postponing  the  time  of  enjoyment  until  his  death,  although 
be  retains  poww  to  recall  the  instrument  during  his  life. 
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Tonner  ft  Culliaon,  for  the  appellants 

Beigaxnin  ft  Preston,  for  the  appellees. 

xw  DEEMEB,  J.    Other  than  those  appearing  in  a  repie- 
sentatiTe  capacity,  the  parties  to  this  suit  are  the  hem  at  law 
of  William  lippold,  deceased,  who  had  been  the  owner  of,  and 
until  the  time  of  his  death  occupied,  the  premises  of  which  par- 
tition is  prayed.    Defendant  George  Lippold  controTerts  the 
descent,  and  pleads  title  in  himself  by  deed  from  William  lip- 
pold of  date  Norember  19,  1894.    This  defendant  also  pleads 
certain  advancements  made  by  the  ancestor  to  the  other  beiis, 
and  asks  that  these  advancements  be  fixed  snd  allowance  made 
therefor  in  the  event  partition  is  granted.    The  delivery  of  the 
deed  to  George  Lippold  is  doued,  and  this  issue  presents  the 
real  controversy  in  the  case.    The  codefendants  of  George  Lip- 
pold filed  a  disclaimer,  and  also  stated  in  this  disclaimer  that 
they  had  quitclaimed  their  interest  to  George.    The~  appellants 
did  not  serve  notice  of  appeal  on  their  ooplaintifib.    Code,  sec- 
tion 4111,  provides:  ^A  part  of  seveial  coparties  may  appeal;  but 
in  such  a  case  they  must  serve  notice  of  the  appeal  upon  all  the 
other  coparties  and  file  proof  thereof  with  the  derk  of  the  sn* 
preme  court"    Under  this  section  we  have  uniformly  held  that 
in  partition  suits,  where  there  are  several  parties  plaintiff  or  de- 
fendant, and  one  of  these  appeals,  notice  of  appeal  must  be 
served  on  coparties :  Laprell  v.  Jarosh,  83  Iowa,  753,  49  N.  W. 
lOEl;  Hunt  v.  Hawley,  70  Iowa,  183,  30  N.  W.  477;  Ash  v. 
Ash,  90  Iowa,  229,  57  N.  W.  862.    Failure  to  give  the  notice  is 
not  jurisdictional,  however,  and  this  court  can  consider  such 
questions  in  the  case  as  do  not  affect  the  rights  or  interests  of  the 
other  parties.    If  we  should  reverse  the  judgment  in  this  caae, 
the  effect  would  ^^  be  to  hold  that  all  the  parties  save  those 
who  had  filed  disclaimers  are  entitied  to  inherit  a  portion  of  the 
land.    We  would  also  be  required  to  consider  the  question  of 
advancements  made  to  some  of  the  parties.    Manifestiy,  this 
would  affect  the  rights  of  the  other  parties.    We  are  the  more 
ready  to  reach  this  conclusion  for  the  reason  that  the  decree  of 
the  district  court  on  the  main  issue  presented  seems  to  be  cor- 
rect, and  in  accord  with  the  previous  holdings  of  this  conrt  in 
Newton  v.  Bealer,  41  Iowa,  334,  Hinson  v.  Bailey,  73  Iowa, 
644,  6  Am.  St.  Bep.  700,  35  N.  W.  62©,  Trask  v.  Trask,  90 
Iowa,  818,  48  Am.  St  Bep.  446,  57  N.  W.  841,  Dender  v. 
Bieckhoff,  97  Iowa,  75,  66  N.  W.  147,  and  other  like  cases.     The 
deed  was  delivered  by  the  grantor  William  Lippold,  to  the  cash- 


Oct.  1900.]  LippoLD  V.  lanouK  888 

kr  of  ft  bank^  with  the  knowledge  and  assent  <A  George  Lippold, 
ihe  grantee,  to  be  by  him  (the  cashier)  delivered  to  the  grantee 
OD  the  death  of  William.  The  eyidence  satisfactorily  establishes 
an  intent  on  the  part  of  the  grantor  to  make  the  deed  operative 
as  snchy  but  postponing  the  time  of  enjoyment  nntil  his  death. 
That  such  an  instrument  passes  title  is  too  well  settled  by  our 
cases  to  require  further  discussion.    It  is  true  that  the  cashier 
who  received  the  deed  made  a  memorandum  on  the  envelope  in 
which  it  was  placed  to  the  effect  that  the  deed  was  to  be  delivered 
to  William  lippold,  or  in  case  of  his  death  to  Qeoige  Lippold 
and  George  Deiderich;  but  the  other  evidence  shows,  without 
apparent  confliot,  that  he  executed  the  instroment  with  fiie 
intention  of  passing  title  to  his  son.    True,  he  had  power  to 
recall  the  instrument  during  his  lif  e,  but  this  he  never  exercised, 
and  his  death  took  away  the  power.    As  said  in  the  Newton  case^ 
supra:  ''Where  one  who  has  the  iqental  power  to  alter  his  inten- 
tion, and  the  physical  power  to  destroy  a  deed  in  his  possession, 
dies  without  doing  this,  there  is,  it  seems  to  us^  but  little  rea- 
son for  aaying  thst  his  deed  shall  be  inoperative,  simply  be- 
cause during  life  he  might  hftve  done  that  which  he  did  not  do. 
It  is  much  more  consonant  with  reason  to  determine  the  effect 
of  the  deed  by  the  intentkm  existing  up  to  the  time  of  death, 
titan  to  refnse  to  give  it  that  efflect  because  ^^  the  intention 
might  have  been  changed.** 
Diamiased  and  affirmed. 

Granger,  0.  J.,  not  sitting. 


A  Bead  Tlaeed  la  Baerow  beyond  the  eontrel  of  the  grantor,  to  be 
MlTiced  to  the  grantee  upon  the  death  of  the  grantor,  la  vaUd: 
rnttoa  T.  FMddy,  128  Mlidi.  296»  81  Am.  8t  Bep.  201,  82  N.  W.  68. 
It  la  o^erwlse,  bowever.  If  the  grantor  retalna  anj  eontrol  over 
the  tnatroment:  Bee  the  monognplile  note  to  Brown  v.  Westerfleld» 
88  Am.  8t  Bep.  664;  WlUlama  v.  DaidMMr,  108  IPHa^  flBO,  74  Am.  8t 
Bap.  908;  T8  M.  W.  74& 
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OHADWICK  T.  STOUT. 

[lis  lowm.  107,  88  N.  W.  9QL] 

■ZSMFIION&-WAGB8— EXTENSION  OV  BTATUTOltT 
muOD.— Under  a  statute  proridlnff  that  tlie  pewenal  aatiiliiga  eC 
a  debtor  ^t  any  time  within  ni&etj  days  nesEt  preceding  tiie  lery* 
fffc^n  te  exempt  from  liability  for  hla  debta,  the  period  of  tine 
during  which  litigation  to  recoTer  svch  eamlwa  may  be  pending 
cannot  be  eliminated  In  the  compntatlon  of  tnch  ninety  days. 


T.  D.  Haetie,  for  ibe  appellanta.    . 

MacKensie  ft  Dewey,  for  the  appellee. 

t«T  SHEBWIN,  J.    Suit  was  brought  hi  a  }ustioe  oouil  to 
recover  for  personal  services  rendered  by  the  plaintiff  therein, 
who  was  the  head  of  a  family,  and  entitled  to  the  statutory  ex- 
emptions.   He  there  procured  a  judgment,  from  which  an  appesi 
was  taken  to  the  district  court    Nearly  four  months  after  his 
original  suit  was  brought  he  obtained  judgment  on  hia  daim  in 
the  district  court,  and  now  claims  that  the  proceeds  thereof  were 
exempt  to  him,  under  eection  4011  of  the  code  of  1897,  at  the 
time  his  final  judgment  ^^^  was  obtained,  and  at  the  time  the 
levy  thereon  was  made.    The  statute  in  question  provides  that  the 
personal  earnings  of  the  debtor  ^^at  any  time  within  ninety  days 
next  preceding  the  levy*'  shall  be  exempt  from  liability  for  hi^ 
debts,  and  we  are  asked  to  construe  it  so  as  to  eliminate  lixe  time 
during  which  suit  for  the  recovery  of  such  earnings  may  be  pend- 
ing.   No  one  questions  the  rule  that  exemption  laws  should  be 
given  a  liberal  construction  in  favor  of  the  debtoiPs  family,  but 
tiie  language  of  the  statute  under  consideration  is  plain  and  un- 
ambiguous, and  in  express  terms  places  the  Hmit  at  ninety  days 
next  preceding  the  levy.    Nothing  can  be  gathered  therefrom 
indicating  an  intent  to  remove  from  the  computation  of  this 
time  the  period  during  which  litigation  to  recover  such  earnings 
may  be  pending.    The  protection  afForded  the  family  by  the 
time  specified  was  evidently  deemed  sufficient  by  the  lawmakers, 
and  we  cannot  extend  it  to  cover  contingencies  which  were  as 
well  known  to  them  as  to  the  courts,  without  doing  extreme  vio- 
lence to  all  rules  of  construction.    The  question  before  us  was 
not  in  the  case  of  Millington  v,  Laurer,  89  Iowa,  322,  48  Am. 
St  Bep.  385,  56  N.  W.  633;  nor  do  we  think  the  language  of 
the  opinion  therein  supports  the  appellants'  contention.    The 
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diBtrict  court  gave  the  proper  conBtraction  to  the  statute,  and 
the  judgment  is  affirmed. 

Granger,  C.  J.,  not  sitting. 


On  BzemptioB  of  Wagea,  see  the  monographic  note  to  Brown  t. 
Hebard,  01  Am.  I>ec.  4U-42S.  Bzemptioii  statutes  are  designed  to 
secure  to  laborers  and  their  famOles  the  small  fruits  of  their  toll, 
and  must  be  giren  such  proper  and  libevsl  interpretation  as  will 
giTO  them  fall  force  and  effect:  Bustad  t.  Bishop^  80  Hinn.  487, 
81  Am.  8t  Bep.  882»  88  N.  W.  4481 


GERMAN  SAYINGS  BANE  t.  DBAEB  ROOFING  00. 

[112  Iowa.  184,  88  N.  W.  800.] 

GUABANTT— NOTIOB  TO  GUARANTOB.— When  a  gnai^ 
antj  Is  an  effort  to  become  responsible  for  a  credit  that  may  or  may 
not  be  given  to  another,  at  the  option  of  the  party  to  whom  the  ap- 
plication for  credit  is  made,  the  guarantor  must  within  a  reasonable 
time,  be  notified  of  the  acceptance  of  the  guaranty. 

GUABANTY— OFFBR  OP— NOTIOB  OP  ACOBPTANOB.— 
An  instrument  by  which  guarantors  promise  to  pay  to  a  certain  banlL 
all  indebtedness  of  a  third  person,  not  exceeding  a  certain  amount 
that  may  accrue  within  a  certain  time  waiving  demand,  notice  and 
protest  on  the  part  of  the  banlL  in  collecting,  not  founded  on  any 
consideration  except  fnture  advances  to  be  made,  and  not  signed 
at  the  bank's  request  or  in  its  presence,  is  a  mere  offer  of  guaranty 
requiring  notice  of  acceptance  by  the  bank  to  bind  the  guarantors. 

GUARANTY  —  NOTICE  TO  GUARANTOR.— INSOLVENCY 
OF  THE  PRINCIPAL  DEBTOR  at  the  time  a  guaranty  is  made 
to  secure  fnture  advances  to  him  for  a  limited  time  and  the  con- 
tinuance of  such  insolvency,  are  snfflcient  excuse  for  not  giving  notice 
to  the  guarantors  of  the  advaisces  made,  or  of  the  state  of  the  ac- 
count at  the  expiration  of  the  guaranty. 

GUARANTY.— DEMAND  AND  NOTIOB  OF  NONPAYMENT 
by  the  principal  debtor  are  not  essential  to  a  recoveiy  against  his 
guarantor. 

FhillipSy  Ryan  ft  Byan^  for  the  appellantL 

W.  O.  Harvison,  for  the  appellee. 


DEEMEB,  J.  The  Drake  Boofing  Company  was  en- 
gaged in  the  business  of  gravel  roofing  in  the  dtj  of  Des 
Moines.  Prior  to  October  2^  1895,  it  had  been  doing  business 
with  plaintiff,  a  banking  corporation  in  the  same  city.  Wish- 
ing to  branch  out  in  its  business,  the  roofing  company,  through 
its  secretary,  J.  F.  N.  Drake,  applied  to  the  bank  for  further 
aoeommodations,  by  way  of  loans,  to  enable  it  to  buy  materials 
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in  larger  quantities  and  at  better  latea.  Tha  aecretaiy  did  wk 
wiih  to  toniah  aeearitiea  er&rj  time  he  called  f <^  a  loan,  and  a 
guaranty  waa  agreed  npon.  The  attorney  for  the  bank  pre- 
pared tiie  inatnunent^  whidi  ifaa  aa  foUowa,  to  wit:  T<»  ft» 
pnrpoae  of  indndng  the  Gennan  Savinga  Bank^  of  Dea  HciDm, 
Polk  county,  Iowa,  to  extend  credit  to  the  Drake  Boofing  Ckaa- 
pany,  flie  nndenigned  J.  F.  N.  Drake,  F.  0.  Drake,  A.  P.  Ool- 
tieli  and  B.  T.  C.  Lord,  hereby  guarantee  to  the  said  Gennia 
Satinga  Bank  payment  of  all  notes,  diecka,  drafts^  oTerdiafl% 
and  other  endencea  of  indebtedneaa  which  may  accrue  from  flis 
aaid  Drake  Boofing  Company  to  the  said  Oennan  Savings  Baidt 
within  six  montha  from  the  date  of  thia  guaranty,  not  to  ei- 
ceed  the  sum  of  Ato  hundre4  ddlara,  it  bdng  the  intention  of 
fhia  contract  to  secure  payment  to  the  said  German  Saying* 
Bank;  and  the  undersigned  hereby  agree  to  pay  to  the  aaid  Oe^ 
man  SaTings  Bank  all  notea,dieela,  drafts^  OTerdrafts,  and  ofiier 
ofidences  of  indebtedness  f rcmi  said  Drake  Boofing  Oompany  to 
aaid  Gennan  Satinga  Bank  whidi  may  accrue  within  six  monOi 
from  the  dato  hereof,  not  to  exceed  fi?e  hundred  dollara,  waif- 
ing  demand,  notice,  wd  protest  on  the  part  of  the  said  Geimsa 
Sa?ingB  Bank  in  collecting  ^^  said  suma  from  said  Diaki 
Boofing  Company."  The  secretary  took  thia  to  the  defendanti^ 
who  aigned  it,  and  he  (aecretary)  returned  the  aame  to  tlie  banL 
A  few  days  after  the  deliveiy  of  the  instrument,  the  roofing 
company  waa  allowed  to  overdraw  its  account  to  the  extent  of 
Atb  hundred  and  nine  dollars.  Thereafter,  and  about  the  turn 
the  bank's  quarterly  stotement  waa  due,  it  requested  the  roofing 
company  to  make  a  note  for  Ato  hundred  dollars,  to  oorer  that 
amount  of  the  overdraft  The  request  waa  granted,  and  on  ths 
fifth  day  of  NoYember,  1895,  the  roofing  oompany,  throag^  iti 
aecretary,  executed  and  deliYered  a  denumd  note  for  the  warn  d 
Ato  hundred  dollars,  payable  to  the  bank.  Thia  note  waa  re- 
newed on  February  10, 1896,  and  again  on  April  1, 1896 — each 
time  by  a  demand  note  bearbig  eight  per  cent  intenest,  and  pro- 
Tiding  for  attomeys'  feea.  No  notice  of  the  acceptance  of  ths 
guaranty,  or  of  adyances  made  thereon,  was  erer  given  the  de- 
fendants. At  the  time  of  the  transactiona  in  question  tfas 
Drake  Boofing  Company  was  insolvent,  and^  aa  it  failed  to  pay 
the  laat  renewal  note,  thia  action  waa  brought  on  that  notet,  and 
the  instrument  of  guaranty  hitherto  set  out  The  defcnsoa  have 
ebeadf  been  ateted,  and  aa  they  are  eadi  and  all  relied  on,  tbttf 
will  be  oooaidersd  in  tlie  order  in  whidi  tbej  wexe  aat  eoL 
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When  defendants  signed  the  letter  of  guaranty,  the  Drake 
Boofing  Company  was  not  indebted  to  the  plaintiff.  The  ad- 
▼anoements  were  made  by  the  bank  after  the  delivery  of  the 
instrument  of  guaranty,  and  the  primary  question  is.  Was  notice 
of  the  acceptance  of  the  guaranty  necessary?  The  authorities 
relating  to  this  question  are  in  hopeless  conflict,  and,  although 
some  of  the  rules  are  fairly  well  settled,  there  is  a  want  of  har- 
mony in  the  decisions  applying  them  to  special  circumstances. 
When  the  guaranty  is  a  letter  of  credit,  or  an  effort  to  become 
responsible  for  a  credit  that  may  or  may  not  be  given  to  an- 
other, at  the  option  of  the  party  to  whom  the  application  for 
credit  is  made,  the  decided  weight  of  authority  is  ^^^  that  the 
guarantor  must  within  a  reasonable  time  be  notified  of  the  ac- 
ceptance of  the  guaranty.  But  they  differ  more  or  less  in  de- 
termining what  is  a  guaranty  and  what  an  offer  to  guarantee. 
Two  very  satisfactory  and  conclusive  reasons  are  given  for  this 
general  rub.  The  first  is  that  the  so-called  guaranty  is  a  mere 
offer  or  proposition,  and  is  not  complete  until  the  party  making 
the  offer  is  notified  of  its  acceptance,  when  the  minds  of  the 
partiee  meet,  and  the  contract  is  completed.  The  second  is  that 
the  party  making  the  offer  is  entitled  to  know  whether  or  not 
his  offer  has  been  accepted,  that  he  may  know  his  responsibility, 
and  so  regulate  his  course  of  conduct  toward  the  principal  debtor 
that  he  may  not  suffer  loss:  See,  as  supporting  the  rule,  Ed- 
mondeton  t.  Drake,  5  Pet.  113;  Douglass  v.  Beynolds,  7  Pet. 
118 ;  Lee  t.  Dick,  10  Pet  482 ;  Adams  ▼.  Jones,  12  Pet  207 ; 
Davis  T.  Wells,  104  TJ.  S.  159;  Davis  Sewing  Machine  Co.  v. 
Bichards,  115  TJ.  S.  524,  6  Sup.  Ct  Bep.  173 ;  Clafiin  v.  Briant, 
58  Ga.  414;  Taylor  v.  McClung,  2  Houst  24;  Tuckerman  v. 
French,  7  Oreenl.  115;  Kellogg  v.  Stockton,  29  Pa.  St  460; 
Kinchdoe  v.  llolmes,  7  B.  Men.  5,  45  Am.  Dec.  41;  Allen  ▼• 
Pike,  3  Cush.  238 ;  Mussey  ▼.  Bayner,  22  Pick.  223 ;  Bankin  v. 
Childs^  9  Mo.  673 ;  Mayfield  v.  Wheeler,  37  Tex.  266 ;  McOoUum 
Y.  Cushing,  22  Ark.  540 ;  Geiger  v.  Clark,  13  Cal.  579 ;  Cooke 
V.  Ome,  37  IlL  186;  Oaks  v.  Weller,  13  Vt  106,  37  Am.  Dec 
583;  Steadman  t.  Quthrie,  4  Met  (Ey.)  147;  Eay  v.  AUen» 
9  Pa.  St  320;  Beebe  v.  Dudley,  26  N.  H.  249,  59  Am.  Dec.  341. 
In  Douglass  v.  Howland,  24  Wend.  35,  Justice  Cowen  wrote 
an  elaborate  opinion  entirely  repudiating  the  doctrine  of  notice 
as  necessary  to  the  consummation  of  the  contract;  but  that  case 
has  not  been  generally  followed,  and  hat  been  doubted,  if  not 
overruled,  by  Jackson  v.  Origwold,  4  Hill,  522.  See,  also,  Beek- 
man  t.  Hale^  17  Johns.  140.    There  are  a  few  cases  whidi  seem 
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to  hold  a  giuimnty  relatmg  to  fntnie  adTances  binding  altboQi^ 
no  notice  of  aeoeptanoe  ia  ^^*  giren  the  guarantor.  Theee  de* 
dsiiMis  aie  oppoeed  to  the  great  weight  of  authority^  and  we  tie 
not  inclined  to  follow  them:  See  Whitney  r.Groot^  84  Wend.  88; 
Wright  ▼.  Qriffifh,  181  Ind.  478,  88  K  E.  881;  Union  Bank  ?. 
Coater,  8  N.  Y.  80S,  58  AnL  Dec.  880;  Lonadale  t.  Lafayette 
Bank,  18  Ohio>  186 ;  Yancey  ▼•  Brown,  8  Sneed,  89.  Bat  even 
here  the  conflict  is  more  in  the  application  of  principles  to  par* 
ticnlar  facts  than  in  the  principles  themselyes.  The  difiScnl^ 
seems  to  be  in  distinguishing  betweoi  an  absolute  guaranty  and 
a  mere  offer  to,  or  propossl  of,  guaranty.  In  some  cases  it  is 
held  that  notice  of  acceptance  must  be  given  the  guarantor  even 
though  his  promise  be  absolute  in  terms.  Chief  Justice  liar* 
shall  so  held  in  Bussell  t.  Clarke,  7  Cranch,  69.  Judge  Story 
appears  to  have  been  of  the  same  opinion :  See  Oremer  t.  Hig* 
ginson,  1  Mason,  383,  Fed.  Cas.  No.  3383.  See,  also,  Allen  t. 
Pike,  8  Cush.  838;  Talbot  t.  Gay,  18  Pick.  534;  Craft  ▼. 
Isbam,  13  Conn.  88.  But  New  York  and  some  other  states  hold 
to  the  contrary:  See  cases  already  cited.  But  here,  again,  the 
conflict  seems  to  be  founded  primarily  on  the  construction  of 
the  contract,  and  on  the  divergent  views  as  to  what  constitutes 
an  absolute  guaranty.  Conceding  for  the  purposes  of  the  case 
that  no  notice  of  acceptance  of  an  absolute  guaranty  is  required, 
and  holding,  as  we  do,  that  a  mere  offer  or  proposal  of  guaranty 
requires  notice  of  acceptance  by  the  other  party,  we  are  to  de* 
termine  to  which  class  the  instrument  in  suit  belongs.  The  best 
statement  of  the  rule  we  have  been  able  to  find  is  that  an- 
nounced  in  Davis  Sewing  Machine  Co.  v.  Bichards,  115  U.  S. 
58^  6  Sup.  Ci  Bep.  173,  where  Gray,  J.,  speaking  for  the  cooit, 
eays:  ''A  contract  of  guaranty,  like  every  other  contract,  can 
only  be  made  by  the  mutual  assent  of  the  parties.  If  the  guar- 
anty is  signed  by  the  guarantor  at  the  request  of  the  other  party, 
or  if  file  latter's  agreement  to  accept  is  ccmtemporaneous  with 
the  guaranty,  or  if  the  receipt  from  him  of  a  valuable  cmsid- 
eration,  however  small,  is  acknowledged  in  flie  guaranty, 
la*  the  mutual  assent  is  proved,  and  the  delivery  of  tha  guar- 
anty to  him,  or  for  his  use,  completes  the  contract  '  But  if  ibm 
guaranty  is  signed  by  the  guarantor  without  any  previous  re* 
quest  of  the  other  party,  and  in  his  absence,  for  no  considera- 
tion moving  between  them,  except  future  advances  to  be  made 
to  the  principal  debt(»r,  the  guaranty  is,  in  legal  eflbc^  an  dEer 
or  proposal  on  the  part  of  the  guarantor,  needing  an  aoceptanoe 
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by  tlie  other  parly  to  complete  the  contract':  See^  also,  De 
Cremer  ▼•  Anderson,  113  Midi,  678,  71  N.  W.  1090.  The  case 
at  bar  clearly  belongs  to  the  latter  dass  stated  by  Justice  Gray. 
There  is  no  eyidence  of  any  request  from  plaintiff  to  defendant 
guarantors,  or  of  any  consideration  moving  from  it,  and  re-^ 
oeived  or  acknowledged  by  them  at  the  time  they  signed  the 
guaranty,  or  that  credit  was  extended  the  Drake  Eoofing  Com- 
pany at  the  time  the  letter  of  guaranty  was  delivered.  Indeed, 
it  dearly  appears  that  the  guaranty  was  not  signed  at  the  re- 
quest of  plaintiff.  It  was  not  present,  either  by  agent  or  other- 
wise, at  the  time  the  instrument  was  executed;  and  there  was 
no  consideration  for  the  guaranty,  except  in  the  future  advances 
to  be  made  to  the  roofing  company.  Plaintiff  did  not  know  who 
was  to  sign  the  guaranty  until  it  was  delivered,  and  even  after 
delivery  it  was  not  bound  to  extend  credit  to  the  roofing  com- 
pany. We  are  of  opinion  that  the  instrument  was  in  legal  ef- 
fect a  mere  offer  of  guaranty,  requiring  notice  of  acceptance 
to  bind  the  guarantors.  It  is  conceded  by  all  parties  that  the 
guaranty  is  a  collateral,  and  not  an  original,  promise.  Hence 
we  have  no  occasion  to  determine  any  other  question  than  that 
already  decided.  If  the  guaranty  should  be  construed  to  be 
an  original  promise  on  the  part  of  the  defendants  to  pay  for 
any  goods  that  might  be  furnished  to  the  Drake  Boofing  Com- 
pany, or  to  pay  any  advances  that  might  be  made  to  it,  perhaps 
the  delivery  of  the  goods  or  the  furnishing  of  the  money  might 
complete  the  contract,  under  the  rule  announced  in  Bishop  on 
Contracts,  sections  330-333.  ^^^  But  no  such  contention  is 
made  in  tiie  case.  The  waiver  of  notice  found  in  the  guaranty 
has  no  reference  to  the  notice  of  acceptance. 

Appellee  contends,  however,  that  we  have  already  committed 
ourselves  to  the  New  York  rule,  and  cites  a  number  of  our  for- 
mer decisions  in  support  of  its  contention.  This  claim  calls  for 
a  review  of  some  of  our  previous  cases.  In  Carman  v.  EUedge, 
40  Iowa,  409,  one  Hampton  had  purchased  a  cow  at  public  sale. 
Carman,  the  seller,  refused  to  deliver  her  on  Hampton's  credit 
alone,  and  a  note  for  the  purchase  price  was  drawn  up  and 
signed  by  Hampton.  Defendant  EUedge  made  an  order  on 
Carman  to  let  Hampton  have  the  cow,  stating  in  the  order  that 
he  would  sign  the  note  with  Hampton.  Belying  on  defendant's 
promise.  Carman  delivered  the  cow,  but  EUedge  refused  to  sign 
or  pay  the  note.  In  that  case  we  approved  the  rule  hitherto 
tnnnuwi^  in  this  opinion,  but  hdd  that  the  instrument,  if  a 
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goaranty  at  all,  was  absolute  and  complete,  and  not  a  mere  offer 
or  proposal.    It  will  be  noticed  that  the  obligation  of  the  prm- 
dpal  debtor  in  that  case  was  complete  at  the  time  the  order  m 
written,  and  that  the  acceptance  of  the  order  and  the  deliverf 
of  the  animal  were  contemporaneons.    That  case  is  an  anthorit; 
for  the  rule  we  hare  just  announced.    In  Case  ▼.  Howard,  41 
Iowa,  479,  plaintiff  sold  one  Hills  a  bill  of  goods  on  the  bitli 
and  credit  of  a  writing  signed  by  defendant,  as  follows:  llr. 
Hills  wishing  to  purchase  one  case  of  tobacco  on  credit,  I  heiebj 
agree  to  see  the  same  paid  for  in  four  months,  should  said  pll^ 
chase  be  made.''    Recognizing  the  rule  in  the  Carman  esse,  ve 
said,  speaking  through  Day,  J. :  'The  guaranty  in  this  case  wu 
absolute."    This  is  all  that  is  said  regarding  that  point    That 
it  was  not  regarded  as  controlling  clearly  appears  from  what 
follows.    The  opinion  then  recites  that,  when  Hills  retimed 
trom  making  his  purchase  he  exhibited  a  bill  showing  the  pn^ 
chase  of  the  tobacco  on  credit  of  four  months,  and  a  settlement 
of  the  same  by  note.    This  was  held  to  be  notice  to  the  defend- 
ant that  the  condition  on  ^^^  which  he  had  agreed  to  beoomt 
liable  had  been  performed.    This  case  is  in  line  with  all  tin 
authorities  which  hold  that  the  notice  need  not  be  in  any  pa^ 
ticular  form,  nor  need  it  come  from  the  guarantee  hhnsell 
Enowlcdge,  no  matter  how  acquired,  is  held  to  be  notioe»  ana 
it  may  be  inferred  from  facts  and  cinnmistances  warrantiiif 
tuch  a  conclusion:  See  Adams  ▼.  Jones,  IS  Pet  207;  Basotna 
T.  Smith,  164  Mass.  61,  41  N.  E.  130;  Bishop  ▼.  Eat(»,  161 
Mass.  496,  37  N.  E.  665,  42  Am.  St  Rep.  437;  Oaks  t.  Wdler, 
16  Vt  63 ;  First  Nat.  Bank  y.  Carpenter,  41  Iowa,  518.    These 
cases  are  the  only  ones  on  which  appellee  rdies,  and  we  hafe 
seen  that  they  do  not  support  the  rule  contended  for  by  it 
There  are  some  other  cases  to  which  it  is  well  to  call  attentioo. 
In  Case  ▼.  Luse,  28  Iowa,  527,  the  rule  of  Lee  v.  Dick,  10  Pet 
482,  and  the  statement  of  the  principle  in  2  Parsons  on  Con- 
tracts, page  13,  note  '^d,"  was  approved;    and  although,  the  in- 
strument sued  on  in  that  case  was  held  not  to  be  a  promise,  yet 
it  was  said  that,  if  it  had  been,  defendant  was  not  bound,  be- 
cause not  notified  of  its  acceptance.    In  Parwell  V.  Sully,  38 
Iowa,  387,  the  necessity  of  notice  of  acceptance  of  a  goaiantf 
and  of  future   advances    was   recognized.    In    Crittenden  t. 
Steele,  3  O.  Greene,  538,  the  promise  was  held  original,  and 
not  collateral,  and  it  was  said  that  no  notice  of  acceptance  wai 
iequired«    But  the  case  really  turned  on  defects  in  the  plead- 
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ings.  In  First  Nat,  Bank  ▼•  Carpenter^  41  Iowa,  523 — a  case 
decided  the  next  day  after  the  Howard  opinion  was  filed — ^we 
said :  ''On  this  subject  of  notice  of  acceptance  of  guaranty  there 
is  considerable  conflict  in  the  authorities,  and  upon  this  partic- 
ular point  especially,  which,  howeyer,  we  will  not  undertake  to 
reconcile  or  determine  between  the  conflicting  cases,  since  it  fol- 
lows that  if  the  course  of  dealing  between  the  parties  immedi- 
ately following  the  making  of  the  guaranty,  together  with  aU 
the  connecting  circumstances,  is  sufficient  to  justify  a  finding 
tiiat  defendants  had  notice  that  plaintiff  was  relying  on  the 
guaranty  in  making  the  advances,''  etc.  This  statement  is 
quite  conclusiTe  of  the  proposition  that  the  court  had  the  day  be- 
fore ^^^  held  in  the  Howard  case — ^that  no  notice  was  neces- 
sary. In  Scribner  t.  Butherford,  65  Iowa,  551,  22  N.  W.  670, 
it  is  held,  in  effect^  that  a  mere  offer  of  guaranty  must  be  ac- 
cepted and  notice  thereof  given  the  guarantor.  We  are  there- 
fore committed  to  the  rule  that  a  mere  offer  or  proposal  of  guar- 
ax^  is  not  a  complete  contract  until  notice  of  acceptance  thereof 
is  given  the  guarantor.  That  is  the  rule  we  have  now  re- 
sffirmed,  and,  applying  the  rule  by  which  to  determine  whether 
or  not  the  promise  in  this  case  was  absolute,  we  find  that  it 
was  a  mere  offer  or  proposal,  and  that,  as  defendants  had  no 
notice  or  knowledge  of  its  acceptance,  it  was  not  binding  on 
them. 

2.  Wbea  a  guaranty  is  continuing,  and  is  unlimited  in 
amount,  and  the  amount  for  which  the  guarantor  may  be  held 
responsible  is  subject  to  change,  notice  of  advancements  made 
and  of  the  amount  due  when  all  the  transactions  are  closed  is 
generally  held  to  be  necessary:  Davis  Sewing  Machine  Co.  t« 
Hills,  55  Iowa,  543,  8  N.  W.  356;  Singer  Mfg.  Co.  ▼.  Littler, 
56  Iowa,  601,  9  N.  W.  905.  In  the  instant  case  the  amount  of 
defendants'  liability  is  fixed  by  the  instrument  itself,  and  the 
promise  is  such  that  notice  of  advancements  made  from  time  to 
time  may  well  be  said  to  have  been  waived.  But,  aside  from 
tiiis,  the  evidence  shows  that  the  Drake  Boofing  Company  was 
insolvent  from  the  time  of  the  making  of  the  guaranty  down  to 
the  commencement  of  this  suit.  That  fact  alone  is  sufficient 
excuse  for  not  giving  notice  of  the  advancements,  or  of  the  state 
of  the  account  at  the  time  the  guaranty  expired  by  limitation  of 
time:  Louisville  Mfg.  Ca  t.  Welch,  10  How.  473.  Demand 
and  notice  of  nonpayment  were  not  essential  to  recovery: 
dsflin  ▼•  Beese^  64  Iowa»  644^  6  N.  W.  729;  Bodsbaugh  ▼• 
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Pitku,  46  lowi,  544;  Second  Nat  Bank  ▼.  Oayloid,  34  Iowa, 

For  the  error  pointed  oat,  the  judgment  of  the  district  oonit  la 
veyeraed* 

Granger,  C.  J.,  not  aitting. 


Qnmrmntj.— That  notice  of  acceptance  la  neeeaaaiy  to  eom^eto 
m  contract  of  guaranty,  aee  Acme  Mfg.  Ck>.  ▼.  Beed,  197  Pa.  St 
860,  80  Am.  St.  Rep.  88%  47  Aa  20S;  Gano  T.  Farmers'  Bank.  IQB 
Ky.  608,  82  Am.  St  Bep.  688,  46  &  W.  6ia  That  anch  notice  ia  not 
necessary,  aee  Lond<m  etc  Bank  ▼.  Parrott,  126  CaL  472,  73  Am. 
St  Bep.  64,  68  Pac.  164;  Bank  of  Newbnry  t.  Sinclair,  60  N.  H. 
100,  49  Am.  Bep.  807. 

Ouaranty— Hotioa  of  I>ef«inlt.— One  who  becomea  aorety  on  a 
note,  raying  on  the  guaranty  of  a  third  person  that  he  ahaU  not 
auffer  thereby,  la  not  under  obllgatl(m  to  attonpt  to  collect  tha 
money  from  the  maker  of  the  note*  nor  promptly  to  notify  the  goar- 
antor  of  the  maker'a  d^ault,  at  leaat  In  the  abaence  of  eyldenea 
that  the  defendant  waa  Injured  by  the  d€day:  Bldu^  t.  Baton.  161 
M aaa.  496^  42  Am.  St  Bep.  487,  87  N.  B.  666.  Oompara  Ttaaalg  t. 
Beid,  146  OL  488^  86  Am.  St  Bop.  601  82  N.  &  8I8b 


STATE  ▼.  ICBEE. 

tllS  Iowa,  888,  84  N.  W.  8.1 

KmSANOB-ABATBMBNT-OOMPBNSATION.— Tlie 
ment  of  a  nuisance  la  not  audi  a  taking  of  prirate  property  aa  ts 
Tequlre  compenaatlon  to  be  made  therefor. 

OONSrmJTIONAL  LAW— POLIGB  POWBB^FISHWAm 
The  atate,  In  the  exerdae  of  Ita  police  power,  has  the  right  to  com- 
pel the  construction  of  fishwaya  over  dama  acroea  naylgable,  as 
well  aa  unnavlgable,  streams,  so  long  aa  Intercommunication  b^ 
tween  the  states  Is  not  thereby  affected. 

CONSTITUTIONAL  LAW-^POLIGB  POWBB— FISHWATa 
The  power  of  the  atate  to  compel  a  flahway  to  be  made  In  a  dan 
acroea  a  stream  Is  not  lost  merely  because  the  state  Itadf  mads 
auch  dam  without  any  flahway  In  It  and  conveyed  It  in  that  con- 
dition without  expressly  reaerYing  the  right  to  thereafter  exercise 
police  power  orer  It  In  such  case  the  ezerdse  of  the  power  to  com- 
pel the  construction  of  such  flshway  ia  not  an  impeinuent  of  the 
contract  of  sale  of  the  dam. 

JUDGMBNT&-BBS  JUDIOATA— BYIDBNGB  OF  FOUNDA- 
TION OF  JUDGMBNT.— If  a  plea  of  rea  Judicata  la  aet  up  aa  a  de- 
fense, oral  eyidence  la  admissible  to  show  the  facta  upon  wlUch  the 
former  judgment  was  founded. 

NUISANGB-GONSTBUGTION  OF  STATUTB.— If  a  statntt 
proTldes,  first  that  the  owner  of  any  dam  ahaU  construct  within  a 
reaaonable  time  a  flahway  therein,  and  aecond,  that  a  dam  without 
a  flahway  la  a  nulaance  which  may  be  abated,  an  infonnatlen  there- 
under naming  the  offense  charged  aa  maintaining  a  nuiaanee  •■^  M 
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^eflcrfliiiig  It  stating  that  defendants  maintained  a  dam  over  which 
they  failed  to  construct  within  a  reasonable  time  and  maintain  a 
fishway,  confers  Jurisdiction  upon  the  court  to  try  defendants  for 
maintaining  a  nuisance.  The  first  and  second  sections  of  the  statute 
should  be  construed  together,  as  creating  one  offense,  and  that  the 
maintalninir  of  a  nuisance. 

NUISANOB  —  JURISDIOTION  OP  JUSTIOB  —  OONSTRUO 
HON  OF  STATUTE.— If  one  statute  declares  a  dam  without  a  fish- 
way  to  be  a  nuisance  which  may  be  abated,  while  another  statute 
provides  that  a  penalty  of  one  thousand  dollars  may  be  imposed  for 
maintaining  a  nuisance  when  no  other  punishment  therefor  is 
-specifically  provided,  a  Justice  of  the  peace  has  jurisdiction  to  try 
for  the  offense  of  maintaining  a  dam  without  a  fishway,  to  declare 
it  a  nuisance,  and  to  order  its  abatement,  although  the  penalty' 
which  may  be  imposed  exceeds  his  Jurisdiction. 

JI7DOMENTS-RB8  JUDICATA— FORMER  ACQUITTAL.— 
If  a  civil  action  is  to  secure  a  forfeiture,  which  should  have  been 
part  of  the  penalty  In  a  former  criminal  proceeding  involving  the 
same  matter,  and  Is  between  the  same  parties,  an  acquittal  in  the 
•criminal  proceeding  is  a  bar  to  the  civil  suit. 

M.  Bemley,  attorney  geninral^  E.  B.  Harlan^  and  Bead  ft 
Bead,  for  the  appellant. 

Mitcliell  ft  Sloan  and  Wherry  ft  Walker,  for  the  appeUea 

^^  WATEBMAN,  J.  Nothing  is  claimed  in  argument  by 
defendants  on  the  issue  that  section  2548  of  the  code,  which 
declares  any  dam  oonstrocted  or  maintained  without  a  fish- 
way  to  he  a  nnisance,  is  in  violation  of  section  18,  article 
1,  of  the  constitntion  of  the  state.  This  provision  of  the 
constitntion  prohibits  the  taking  of  private  property  for  publio 
use  without  making  just  compensation.  Because  of  the  fact 
that  this  matter  is  not  pressed  in  argument,  we  might  properly 
pass  it  without  further  remark;  but  we  deem  it  proper  to  say 
that  this  point  is  settied  against  defendants'  pleaded  claim 
by  the  case  of  State  y.  Beardsley,  108  Iowa,  396,  79  N.  W.  138. 
The  authorities  sustaining  the  proposition  that  a  statute  of 
this  nature  is  a  valid  exercise  of  the  police  power  will  be  found 
collected  in  that  opinion.    We  need  not  again  review  them. 

This  leaves  for  onr  consideration  but  two  questions;  1.  la 
section  2548  void  as  to  defendants  because  of  impairing  the  ob- 
ligations of  a  contract?  And  2.  Are  the  matters  herein  in- 
volved res  judicata  ? 

The  history  of  the  Des  Moines  river  land  grant  is  so  well 
known  that  we  need  not  repeat  it,  further  than  to  say  that  the 
j(tate  accepted  the  grant  of  lands  from  the  general  goYemment» 
4md  undertook  to  improve  the  navigation  of  that  stream  by 
■erecting  a  qrstem  of  dam  and  locks.  As  a  part  of  this  system, 
it  oonstmcted  and  maintainBd  for  tome  yeaxa  a  dam  on  the 


844  Amkbioav  Statb  Bkpostb,  Vol.  84.  [I<nni» 

■ite  of  die  one  in  question.    After  t  time,  in  fbe  Tear  I860,  bj 
an  act  of  the  g»ml  anemUy,  oommiwionen  were  appointed 
te  aell  tbe  intemt  of  the  state  in  thia  and  other  dama  on  aaid 
riTor.    ^^  These  eomnuBsioneis  were  authorised  to  make  deeds 
witiioat  warranty,  and  containing  co? enants  on  the  part  of  the 
purchasers  that  they,  their  heirs  and  assigns,  would  forerer 
keep  said  locks  and  dam  in  good  repair,  and  tiiat  they  would, 
at  all  reasonable  times,  pass  boats  through  said  locks,  and  charge 
only  such  tolls  as  should  be  agreed  upon  between  such  com- 
missioners and  the  purchasers,  not  exceeding  the  maximum  rates 
prescribed  in  the  contract  hj  the  state  of  Iowa  with  the  Des 
Moines  Navigation  and  Bailroad  Company.    On  the  thirty-first 
day  of  October,  1861,  a  conyeyance  was  made  by  the  com- 
missioners, in  pursuance  of  this  power  and  in  conformity  there- 
with, to  Robert  Meek,  Isaiah  Meek,  and  Joseph  Meek,  of  Van 
Buren  county.    The  interests  of  Bobert  and  Joseph  Meek  were 
thereafter  couTcyed  to  Isaiah  Meek,  who  died  some  years  since. 
The  defendants  are  sons  of  the  latter,  and,  through  inheritance 
and  conveyances  from  other  heirs,  have  become  vested  with  all 
of  their  father's  rights  in  and  to  said  dam.    There  was  no 
express  reservation  in  the  deed  from  the  ocmmiissioners  of  any 
right  on  the  part  of  the  state  to  exercise  police  powers  with 
reference  to  the  property  conveyed.    Defendants  claim  some- 
thing because  of  tbe  fact  that  the  Des  Moines  river  is  a  naTigable 
stream.    It  is  thought  that  for  this  reason  a  distinction  exists 
between  this  case  and  that  of  State  v.  Beardsley,  108  Iowa,  396, 
79  N.  W.  138,  cited  above.    While  the  dam  in  the  Beardsley 
case  was  across  a  non-navigable  stream,  yet  it  wiU  be  seen 
that  the  writer  of  that  opinion  in  reaching  his  conclusion 
assumed  the  right  of  the  state  to  compel  the  construction  of 
fishways  over  dams  across  navigable  streams,  and  thought  it 
necessary  only  to  adduce  arguments  to  show  that  this  right 
extended  also  to  dams  across  streams  not  navigable.    If  there 
is  any  distinction  to  be  made,  it  would  seem  to  us  the  state's 
rights  are  clearer  in  case  of  narigable  streams  than  those  not 
navigable. 

The  right  of  fishing  in  narigable  waters  has  always  he&k 
held  common  in  the  public,  and  subject  to  legislative  ^^^  pro- 
tection and  control.  The  question  most  discussed  by  the  caurta 
IS  whether  such  control  extends  to  non-navigable  streams,  where 
the  right  to  fish  is  vested  exclusively  in  the  proprietors  of  the 
land. on  eith^  side:  State  v.  Franklin  Falls  Co.,  49  N.  SL 
MO,  6  Am.  Bep.  513;  Oliver  v.  Bailey,  85  Me.  161,  27  AtL  90. 
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Biit  if  adjudicated  eases  are  deaiied  to  aiiatam  diiecUy  the 
right  of  the  state  to  pieyent  obstructions  to  the  passage  of  fish 
in  navigable  streams,  they  are  not  wanting:  See  Holyoke  Co. 
T.  Lyman,  15  Wall.  500.  It  is  not  daimed  on  this  point  that 
the  action  of  the  state  in  enforcing  a  police  power  is  in  any 
way  restricted  by  Uie  terms  of  the  federal  constitution,  nor 
eonld  any  such  claim  be  supported.  The  power  of  the  state  to 
control  ibe  right  of  fishing  in  navigable  waters  is  ample  and 
ccnnplete,  so  long  as  intercommunication  between  the  states  is 
not  thereby  affected :  Gould  on  Law  of  Waters,  sees.  35-43.  The 
cases  sustaining  this  rule  will  be  found  collected  by  the  learned 
author  in  the  note  to  the  first  of  these  sections :  See,  also,  Tiede- 
man  <»  Limitation  of  Police  Power,  ^9. 

The  main  contention,  however,  of  defendants  on  the  con- 
stitutional question  presented,  stated  in  the  language  of  their 
counsel,  is  iliis:  ^n  the  case  at  bar  the  state  was  the  owner  of 
the  river  bed  and  also  of  the  abutting  riparian  lands,  and  the 
state  built  the  dam  with  no  fishway  in  it,  maintained  it  for 
years,  and  sold  all  its  interest  in  and  to  it  to  defendants'  an- 
cestors. In  this  case  the  state  did  not  sell  and  grant  to  us  the 
right  to  build  a  dam;  it  sold  and  granted  us  a  dam  already 
built.''  For  these  reasons  and  upon  these  groimds  it  is  sought 
to  further  distinguish  this  case  from  State  v.  Beardsley,  108 
Iowa,  396,  79  N.  W.  138. 

Defendants  rest  their  claim  tiiat  the  action  here  sought  to 
be  taken  by  the  state  impairs  the  obligation  of  their  contract  of 
purchase  on  the  case  of  Commonwealth  v.  Pennsylvania  Canal 
Co.,  66  Pa.  St  41,  5  Am.  Bep.  329.  In  that  case  the  state, 
owning  a  canal,  had  erected  dams  in  the  Susquehanna  river 
to  aid  in  supplying  the  canal  with  water.  It  sold  both  canal 
and  dams,  and  ^^  thereafter,  under  a  statute  similar  to  our 
section  2548,  sought  to  compel  the  purchaser  to  construct,  air 
his  expense,  fishways  over  some  of  the  dams.  The  court  holds 
that,  inasmuch  as  no  such  right  wsa  reserved  in  the  grant,  the 
statute  could  not  be  enforced  against  defendants;  that  the 
power  which  was  attempted  to  be  exercised  was  that  of  eminent 
domain,  and  was  a  taking  of  private  property  for  public  purposes 
without  first  making  compensation  therefor,  and  for  this  reason 
amounted  to  an  impairment  of  the  purchaser's  contract.  The 
opinion  of  the  trial  judge,  which  is  set  out  in  the  report,  and 
which  is  expressly  adopted  by  the  appellate  court,  repudiates 
the  BUggestiotn  that  the  statute  was  an  exercise  of  the  police 
power,  but  it  recognizes  that  a  different  rule  prevails  in  Masa*^. 
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aduMBtik  So^  too,  t  different  nile  prevsils  in  this  state;  for 
in  Siste  t.  Beardsky,  108  Iowa,  S96,  79  N.  W.  138,  the  opiaKm 
18  based  largely  upon  Maseachusetts  caaee,  and  the  holding  is 
ezpiesfily  made,  as  we  have  already  said,  that  the  statute  in 
queetion  is  a  legitimate  exercise  of  the  police  power  of  the  state. 
This  being  true,  the  right  or  power  of  the  state  wonld  be  the 
same,  in  the  case  of  a  dam  bnilt  by  it  and  sold,  as  it  woold 
where  a  franchise  was  giy^i  to  bnild  a  dam. 

If  tiie  state  had  originally  grants  a  franchise  to  defendants 
ancestors  to  bnild  a  dam,  fixing  its  height  and  breadth,  would 
there  not  be  as  much  reason  for  saying  the  statute  oould  not  be 
enforced  as  in  the  case  at  bar?    Yet  the  Beardsley  case  in  prin- 
ciple holds  that  in  sudi  an  instance  as  that  we  hare  supposed 
the  statute  woold  apply.    In  some  states  it  is  held  that,  inde- 
pendent of  any  statute,  one  who  erects  a  dam  is  required  to 
maintain  a  passageway  foft  fish:  State  t.  Gilmore,  141   Ma 
506,  43  S.  W.  817;  Vinton  t.  Welsh,  9  PidL  87;  Stoog^toa 
T.  Baker,  4  Mass.  522,  S  Am.  Dec.  239.    But  it  is  said  by 
defendants  that  the  state  by  its  grant  bargained  away  its 
right  to  exercise  this  police  power.    If  we  were  to  ccxnoedB 
that  file  state  might  do  this  in  a  case  ^^  of  the  Idnd  we  haie 
here,  we  should  be  obliged  to  say  that  it  must  be  done  in  expi 
tenns.    ''While  the  charters  of  private  corporations  are 
tracts,  jet  wheneTcr  privileges  are  granted,  and  the  grant 
comes  under  review  in  the  courts,  such  privileges  sre  to  be 
strictly  construed  against  the  corporation,  and  in  favor  of  tibe 
public,  and  nothing  passes  but  what  is  granted  in  dear  and 
explicit  terms'' :  Holyoke  Co.  v.  Lyman,  15  WalL  500.    Noth- 
ing is  to  be  taken  as  against  the  state  but  what  is  expresdy 
given:  Newton  v.  Commissioners^  100  U.  S.  548.    Although  no 
right  was  reserved  in  the  grant  under  consideration  to  require 
the  construction  of  fishways,  nevertheless  such  right  remained 
in  the  state,  because  it  was  not  expressly  surrendered  in  the 
grant    Defendants'  ancestors  acquired  by  the  grant  the  dam 
and  the  interest  of  the  state  in  the  land  opposite  thereto;  that 
is,  they  obtained  the  dam,  and  the  means  and  right  to  main- 
tain it    Nothing  more  flian  this  was  conveyed,  and  miA  a 
grant  by  the  state  does  not  abrogate  ite  right  to  exercise  there- 
after a  police  poww  over  the  thing  granted.    In  our  opinion, 
no  conetitutianal  right  of  defendants  is  involved  in  this  pro- 
ceeding. 

2.  The  plea  of  res  judicata  is  foundcH  upon  flie  fset  that  la 
1893  an  infonnation  was  filed  before  a  justioe  of  the 
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against  these  defendanta  and  some  others^  i^u^rp^g  them  with 
the  crime  of  nuisancie,  in  that  from  April  9^  1892,  up  to  the 
date  of  filing  the  information,  they  had  maintained  this  dam 
-without  a  fishway,  and  that  more  than  a  reasonable  time  neces- 
sary for  the  construction  of  such  fishway  had  elapsed  since  the 
passage  of  chapter  188  of  the  acts  of  the  seventeenth  general 
assembly.  Upon  a  plea  of  not  guilty,  there  was  a  trial,  which 
resulted  in  an  acquittal  This  information  was  filed,  as  appears 
from  its  terms,  under  said  act  of  the  seventeenth  genertd  as- 
sembly. That  chapter  is  in  three  sections.  Section  1  requires 
the  owner  of  any  dam  to  construct,  within  a  reasonable  time, 
and  maintain,  a  suitable  fishway  across  it  Section  ^"^  2  de- 
clares a  dam  without  a  fishway  to  be  a  nuisance,  which  may  be 
abated.  Section  3  imposes  a  fine  of  not  more  than  fifty  dollars, 
nor  less  than  five  dollars,  for  violating  the  provisions  of  the 
act;  that  is,  for  failing  to  construct  such  fishway  within  a 
reasonable  time,  or  to  maintain  it  thereafter.  For  a  second 
offense,  i^e  minimum  penalty  is  twenty  dollars.  It  appears 
from  oral  evidence  that  defendants,  on  the  hearing  before  the 
justice,  admitted  the  maintenance  of  the  dam  without  a  fish- 
way, and  set  up  their  grant  from  the  state,  in  justification  of 
their  right  to  do  so.  It  is  also  shown  by  the  testimony  of  the 
justice  that  the  sole  ground  of  his  judgment  was  that  defend- 
ants had  a  right,  under  their  contract  with  the  state,  to  main- 
tain the  dam  without  a  fishway.  This  evidence  was  admissible^ 
and  sufficient  to  establish  the  facts  upon  which  i^e  judgment 
was  founded:  Freeman  on  Judgments^  sea  273;  Emigrant  Oo. 
T.  Fuller,  83  Iowa,  599,  50  N.  W.  48 ;  Evans  v.  Clapp,  123  Mass. 
165,  25  Am.  Bep.  62;  Black  v.  Miller,  75  Mich.  323,  42  N.  W. 
837 ;  Wood  v.  Faut,  55  Midi.  185,  20  N.  W.  897 ;  Follansbe  v. 
Walker,  74  Pa.  SL  306. 

But  it  is  urged  on  behalf  of  the  state,  as  to  this  information, 
that  while  it  named  the  offense  charged  as  maintaining  a  nui- 
sance, it  described  only  the  misdemeanor  of  failing  to  put  in  a 
fishway  within  a  reasonable  time;  and  it  is  said  the  justice  had 
no  jurisdiction  to  try  defendants  for  the  crime  of  maintaining  a 
nuisance.  The  information,  in  describing  the  offense,  stated 
that  defendants  owned  and  maintained  a  dam  over  which  they 
had  failed  to  construct  within  a  reasonable  time,  and  to  main- 
tain, a  fishway.  By  the  terms  of  the  law  under  which  the  in- 
f  onnation  was  filed,  these  acts  and  omissions  constituted  a  nui- 
sance. That  act  creates  but  one  offense,  and  that  is  maintain- 
ing a  noisanoe*    Sections  1  and  2  are  to  be  read  together.    The 
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intent  of  the  act  was  not  only  to  punish  a  defendant  for  past 
derelictions^  but  to  remedy  matters  for  the  future.  It  is  tiuragfat, 
becanse  the  general  penalty  for  *^^  the  ofEense  of  maintaining 
a  nuisance  may  be  a  fine  of  one  thousand  dollars,  the  justice  had 
no  jurisdiction  of  that  offense.  Section  4092  of  the  code  of 
1873,  which  proTides  this  penalty,  expressly  states  that  it  is  to 
be  imposed  ^Srhere  no  otiier  punishment  therefor  is  specially 
provided.^'  As  we  haTo  seen,  a  special  penalty  is  provided  for 
the  particular  offense  we  have  under  consideration,  and  it  is 
one  which  a  justice  of  the  peace  may  lawfully  impose.  A  judg- 
ment of  guilty  by  the  justice  would  haye  been  a  finding  of  the 
existence  of  the  nuisance,  and  upon  this  finding  it  would  have 
been  his  duty  to  issue  a  warrant  for  its  abatement:  Code  1873, 
sec.  4094.  The  section  preceding  this  one  provides  that,  when 
a  person  is  adjudged  guilty  of  a  nuisance  on  indictment,  comr 
plaint,  or  action,  such  nuisance  may  be  abated  by  the  ccmrt 
Section  4094  recites  that,  when  ^conviction  is  had  upon  an  ac- 
tion before  a  justice  of  tbe  peace,''  he  may  issue  a  warrant  of 
abatement  That  a  criminal  proceeding  is  referred  to  is  suffi- 
ciently evident  from  the  use  of  the  word  ''conviction.'' 

It  is  further  contended  by  appellant  that  an  acquittal  in  a 
criminal  action  is  not  a  bar  to  a  subsequent  civil  proceeding 
founded  on  the  same  facts.  That  is  the  general  rule:  1  Green- 
leaf  on  Evidence,  sec.  537;  Freeman  on  Judgments,  319a;  % 
Van  Fleet  on  Former  Adjudication,  sec  488.  One  reason  for 
this,  even  where  the  parties  are  the  same,  is  the  difference  in  the 
degree  of  proof  necessary  to  make  a  case  in  the  two  infltanoeB. 
In  the  criminal  proceeding  the  state  can  secure  judgment  only 
on  proof  which  excludes  all  reasonable  doubt,  while  in  the  civfl 
action  its  case  is  made  by  a  preponderance  of  the  evidence.  But 
to  this  rule  there  is  one  notable  exception.  Where  the  civil 
action  is  to  secure  a  forfeiture,  which  would  have  been  a  part  of 
the  penalty  to  be  imposed  in  the  criminal  proceeding,  and  is 
between  the  same  parties,  the  previous  acquittal  is  a  bar:  Coffey 
V.  United  States,  116  U.  S.  437,  6  Sup.  Ci  Rep.  437.  In  the 
case  of  United  States  v.  Jaedicke  »^  (D.  C),  73  Fed.  100, 
the  Coffey  case  is  considered,  and  the  reasons  taking  its  holding 
out  of  the  general  rule  are  explained.  We  think  the  doctrine  of 
the  Coffey  case  applies  here.  The  state  is  plaintiff  in  this  action, 
and  what  is  sought  to  be  recovered  or  effected  is  what  would 
have  been  part  of  the  penalty  imposed  by  law,  had  there  been 
a  conviction  before  the  justice.  This  action  is  therefore  in  the 
nature  of  a  second  prosecution  for  the  same  offense  of  whidi 
"Isfendants  have  been  acquitted.    Counsel  for  the  state  rely,  in 
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this  coimection^  upon  tiie  case  of  Martin  ?.  Blattner,  68  Iowa, 
292,  25  K  W.  131,  27  N.  W.  244.  That  wag  an  action  to  en- 
join a  liqnor  nnisance,  brought  after  defendant  had  been  ac- 
qnitted  before  a  justice  of  the  peace  upon  an  information  which 
diarged  him  with  selling  such  liquor.  It  ia  enough  to  show  the 
want  of  application  of  that  case  to  the  issues  here  to  call  atten- 
tion to  the  fact  that  the  parties  to  the  two  actions  were  not  the 
same.  But  we  may  say,  further,  that  the  justice  in  that  case 
had  no  power  to  abate  the  nuisance,  or  to  impose  any  penalty 
therefor,  the  punishment  prescribed  being  beyond  his  jurisdic- 
tion. Criminal  prosecutions  for  that  offense  must  be  by  indict- 
ment: Code,  sec.  2384.  It  is  true  that  an  acquittal  on  the 
charge  of  maintaining  a  nuisance  doea  not  bar  another  prose- 
cution under  changed  conditions.  But  here  the  conditions  have 
not  changed.  The  testimony  of  the  justice  shows,  as  we  have 
said,  that  he  held  defendants  to  have  a  contract  right  to  main- 
tain the  dam  without  a  fishway.  Unappealed  from,  that  judg- 
ment is  final;  for  there  is  no  showing  that  defendants  have  lost 
the  right  since  the  former  trial.  The  plea  of  les  judioata  is  sus- 
tained, and  the  judgment  below  affirmed. 

Granger,  C.  J.,  not  sitting. 


7l8liwa7a.~The  government  may  compel  the  owners  of  dams  to 
allow  a  passageway  for  fish:  Stoughton  v.  Baker,  4  Mass.  522,  8 
Am.  Dec.  286.  See,  also,  Commonwealth  v.  Ghapln,  5  Pick.  Id^ 
16  Am.  Dec.  88a 

Svidence.— Becords  of  the  conviction  or  acquittal  of  a  party,  in  a 
criminal  prosecution,  are  not  usually  evidence  of  the  facts  on  which 
they  are  based,  in  a  civil  action:  Note  to  Steel  v.  Gazeaux,  13  Am. 
Dec.  291;  Corbley  v.  WUson,  71  IlL  200,  22  Am.  Rep.  08.  Yet  the 
mere  fact  that  one  proceeding  is  civil  and  the  other  criminal  does 
not  render  the  doctrine  of  res  Judicata  inapplicable:  State  v.  Adams, 
72  Yt.  258,  82  Am.  St.  Bepw  037,  47  AtL  779.  And  in  some  cases  a 
Judgment  In  a  prlOT  prosecution  has  been  admitted  in  a  civil  action 
for  the  same  wrong:  Note  to  Steel  v.  Gaseanx,  13  Am.  Dec  201; 
Anderson  v.  Anderson,  4  QreenL  100,  16  Am.  Dec.  237;  Griffls  v.' 
Sellars,  2  Der.  &  B.  492,  31  Am.  Dee.  422;  State  v.  Adams,  72  Yt. 
263,  82  Am.  St  Bep.  937,  47  Aa  77a 
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STATE  T.  HABVET. 

[112  lowm,  4ie,  84  N.  W.  58S.] 

BVIDBNOB-BXHIBinON  OF  CHILD  A&-OB  a 
ttoa  for  bastardy,  the  exhibition  of  a  child  uiiie  months  old  to  the 
Jvy  for  the  pnrpoee  of  showing  its  resemblance  to  the  defendant 
cannot  be  permitted. 

R.  B.  Parrott  and  L.  Einkead,  for  the  appeUanL 

Brennan  ft  Brennan,  for  fhe  appellee. 

**•  LADD^  J.  It  is  enough  now  to  say  that  the  evidence 
was  such  as  to  leave  the  question  of  defendant's  guilt  of  beget- 
ting complainant's  child,  then  nine  months  old,  at  the  least 
doubtful.  Her  story  implicating  him  appears  not  very  prob- 
able, and  her  admission  of  having  had  intercourse  with  Waller 
a  year  previous  to  its  conception,  and  sleeping  alone  in  a  room 
accessible  to  the  latter  continually  up  to  that  time,  indicates, 
notwithstanding  her  denial  of  repetition,  the  possibility  of  its 
having  been  his  offspring.  So  that  the  introduction  of  the  im- 
mature child  in  evidence  '^for  the  jury  to  look  at;  .  •  •  •  to  ex- 
amine as  to  the  identity  and  resemblance  between  the  baby  and 
putative  father" — as  stated  by  counsel  for  the  state — may  well 
have  played  an  important  part  in  settling  the  controversy.  The 
color  of  its  eyes  and  hair,  its  complexion,  the  contour  of  the 
brows  and  shape  of  hands,  any  or  all  of  which  may  have  related 
back  three  or  four  generations,  doubtless  were  given  weight  in 
making  this  comparison.  What  they  were  we  have  no  means  of 
knowing,  ^^^  nor  does  this  record  disclose  in  what  respects  these 
differed  from  or  resembled  the  hair,  eyes,  complexion,  brow%  or 
hands  of  defendant,  or  of  Waller.  Thus,  the  jury  based  their 
verdict  in  part  at  least,  on  their  individual  knowledge  of  facta^ 
or  opinions  resting  on  facts,  of  which  this  court,  on  appeal,  can 
acquire  no  information;  making  of  ISi^fns^lves  'Silent  witn^asea 
in  the  case,  burdened  with  testimony  unknown  to  both  parties^ 
and  in  respect  to  which  no  opportunity  for.  cross-examination  or 
correction  of  errors,  if  any,  could  be  afforded  either  party*': 
See  Close  v.  Sanun,  27  Iowa,  507;  Washburn  v.  Milwaukee  etc 
By.  Co.,  59  Wis.  370, 18  N.  W.  328.  In  such  a  case  mig^t  a  new 
trial  ever  be  ordered  because  of  the  insufficiency  of  evidence? 
Nevertheless,  this  court,  in  State  v.  Smith,  54  Iowa,  10^  S7  Am. 
Bep.  192,6  N.  W.  153,  held  that  a  child  two  years  and  one  month 
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M  mi^t  be  esUbited  to  flie  juij,  though  to  enhibit  one  of 
three  months  had  been  adjudged  an  enor  in  State  t.  Danforth, 
48  lowa^  43^  30  Am.  Rep.  387.  While  conceding  that  ^^reeem- 
blances  often  exist  between  persons  who  are  not  related,  and  are 
wanting  between  peraons  who  are>''  the  ruling  seems  to  rest  on 
the  proposition  that  'Srhat  are  called  'f amilj  resemblance'  are 
sometimes  so  marked  as  scarcely  to  admit  of  a  mistake.''  With 
respect  to  proper  age^  it  was  said  that  ''a  child  which  is  only 
three  months  old  has  that  peculiar  immatority  of  features  which 
characteirises  an  infant  during  the  time  that  it  is  called  a  %abe.' 
A  child  two  years  old  or  more  has^  to  a  large  extent,  put  off  that 
peculiar  immaturity.^  If  this  is  to  be  the  criterion,  then, 
surely,  a  child  of  nine  months  is  too  immature  to  afford  aid  to 
the  jury  in  settling  its  paternity.  True,  resemblances  then  are 
frequently  imagined.  But  what  one  will  construe  as  a  similarity, 
another,  with  the  same  knowledge  of  the  parties  between  whom 
the  comparison  is  made,  will  be  unable  to  detect  If  alike  in 
some  respects,  Hiey  differ  in  others.  It  is  all  a  matter  of  notion, 
fancy,  or  guesswork,  and  ought  to  be  given  the  slightest  weight 
in  determining  an  issue  fraught  with  such  ^^*  grare  conse- 
quences. In  People  t.  Carney,  29  Hun,  47,  the  court,  observing 
that  children  of  the  same  family  have  eyes  and  hair  of  different 
colors,  declared  that  it  is  ''a  dangerous  doctrine  to  permit  a 
child's  pateniily  to  be  questioned  or  proven  by  i^e  comparison 
of  the  oolor  of  its  hair  or  eyes  with  that  of  the  alleged  parent" 
In  Hanawalt  v.  State,  64  Wis.  84,  54  Am.  Bep.  588,  24  N.  W. 
489,  the  exhibition  of  a  child  under  a  year  old  was  held  to  have 
been  improper,  the  court  saying:  'In  any  case  this  kind  of  evi- 
donoe  is  inherently  unsatisfactory,  as  it  is  a  matter  of  general 
knowledge  that  d^erent  persons,  with  equal  opportunities  of 
obeermtian,  will  arrive  at  different  conclusions,  even  in  the  case 
of  mature  persons,  where  a  family  likeness  wOl  be  fuUy  devel- 
oped if  these  be  any;  and  when  applied  to  the  immature  child, 
its  woithlessness  as  evidence  to  establish  flie  fact  of  parei^yige  is 
greatly  eidianced,  and  is  of  too  vague,  uncertain,  and  fanciful  a 
naitiireto  be  submitted  to  the  conaidaittion  of  a  jury.^  As  op- 
posed to  such  ezhibiftioDS,  see^  also,  Ckric  v*  Bradstreet,  80  Me. 
466,  6  Am.  St  Bep.  224, 16  AtL  66;  Bisk  v.  State,  19  Ind.  162; 
Beits  v.State,  83  Ind.  187;  Ingram  v.Ststte,  24  Neb.  88, 37  N.W. 
•48.  Without  cxprooaing  an  opinion  as  to  the  correctness  of  Stats 
T.  Smith,  64  Iowa,  104, 84  Am.  Bep.  192, 6  N.  W.  163,  this  court 
30  not  prepared  to  extend  the  rule  tiiere  approved,  and  sanctioQ 
^Ois  esUbition  of  a  child  under  two  yean  of  age  to  the  jury,  as 
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affording  any  aid  in  aacertaining  ita  parentage;  and  in  this  chai 
of  caaea,  where,  aa  ia  well  known  the  feelinga  and  aentiment  so 
often  enter  into  the  contest,  the  exhibition  of  the  fruit  of  the 
tmlawfol  relation  cannot  have  been  otiierwise  than  extremelj 
preJudiciaL  An  exception  may,  howeter,  exist  where  the  parente 
are  alleged  to  be  of  different  races:  Garvin  ▼.  State,  52  Hiss. 
207 ;  WarUck  ▼.  White,  76  N.  C.  176.  In  Qilmantwi  y.  Ham, 
38  N.  H.  108,  and  Finnegan  t.  Dugan,  14  Allen,  197,  the  age  of 
the  child  exhibited  does  not  appear,  while  comparison  at  any  age 
was  npheld  in  Oaunt  t.  State,  50  N.  J.  L.  490,  14  Atl.  600,  and 
State  T.  Woodruff,  67  N.  C.  89 :  See,  ^*  also,  Jonea  ▼.  Jones^ 
45  Md.  151.  These  dedaions  seem  to  have  been  influenced  some- 
what by  the  ruling  of  Lord  Manafield  in  the  Donglaas  case,  be* 
fore  the  houae  of  lords  in  1769,  allowing  resemblance  of  adults 
to  be  shown.  That  marks  of  family  resemblance  often  exist  be* 
tween  adulta  and  even  mature  children  may  readily  be  conceded, 
but  it  does  not  follow  that  this  is  generally  tnie  of  nursing  or 
immature  babes^  with  unsettled  f  eatuea,  and  peculiar  character 
ittics  undeveloped* 
Beveraed. 


Xn  Bastardy  Prooeedlngs  a  diUd  of  Immature  age  ahould  not  be 
exhibited  to  the  Jurj  to  show  resemblance:  CSark  t.  Bradstreet^ 
80  Meu  454,  6  Am.  8t  Bep.  221«  15  AtL  5& 


HAYTK  T.  HAERIS. 

[112  Iowa,  543,  84  N.  W.  664.] 

EXECUTIONS  AGAINST  MINORS-CONFLICT  OF  JTmiS- 
DICTION.^If  a  mlnor'e  property  has  been  legaHy  seixed  under  at- 
tachment In  an  action  aaainst  him,  the  subeequent  appointment  of  a 
guardian  for  him  does  not  transfer  to  the  appointing  court  jurisdfc- 
tioii  to  enforce  the  Judgment  obtained  against  him,  nor  remove  tiie 
prbperty  from  the  custody  of  the  court  rendning  such  Jodgmeit,. 
so  aa  to  rob  it  of  power  to  issue  execution  against  such  property. 

.  CONTBACTS  OF  MINOBS.— A  promise  by  a  minor  to  many 
may  constitute  an  Inducement  to  sexual  Intercourse,  though  both 
parties  know  that  the  promise  cannot  be  enforced. 


H.  F.  Andrews  and  De  Lano  &  Meredith,  for  the  plaintiff  ap-' 
pellant 

J.  Hudspeth,  for  the  defendant,  also  appellant. 
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^^  QIYEN,  J.  No  question  is  made  on  this  appeal  as  to 
plaintiffs  right  to  bring  and  prosecute  this  action  as  she  did, 
nor  aa  to  her  right  to  have  and  to  levy  the  attachment'  as  was 
done.  Defendant  insists  that,  a  guardian  having  been  ap- 
pointed and  qualified  to  take  charge  of  the  defendant's  prop* 
«rt7,  this  judgment  can  only  be  enforoed  through  the  probate 
€ourt  Plaintiff  contends  that  ^^  her  action  being  properly 
brought  and  prosecuted,  and  the  attachment  rightfully  issued 
and  levied  before  a  guardian  was  appointed,  and  when  the  prop- 
erty was  not  in  the  custody  of  the  probate  courts  it  came  into 
the  euatody  of  the  law  court  by  virtue  of  the  attachment  and 
levy,  and,  being  thua  in  its  custody,  it  has  full  control  over  it 
tcfr  the  satisfaction)  of  the  judgment,  and  any  right  of  the  pro- 
bate court  through  its  guardian  to  control  the  same  is  subordi- 
nate to  the  custody  of  the  law  court,  and  that  for  tiiese  reasons 
the  plaintiff  ia  entitled  to  the  benefits  of  her  attachment  and  to 
execution.  This  case  must  not  be  confounded  with  those 
wherein  the  property  was  in  eustodia  legis  at  the  time  the  at- 
tachment cm  execution  was  issued.  When  the  property  was  at- 
tached it  was  not  in  eustodia  legis,  but  became  so  by  the  levy  of 
the  attachment  No  question  ia  made  but  that  the  plaintiff 
would  have  been  entitied  to  execution  for  the  sale  of  the  at- 
tached property  were  it  not  for  the  appointment  of  the  guardian. 
Any  control  that  the  probate  court  acquired  over  this  property 
through  its  guardian  was  certainly  subject  to  the  existing  con- 
ditions, and  we  have  seen  that  one  of  the  conditions  was  that 
the  property  was  in  custody  of  the  law  court,  with  full  power  to 
apply  it  to  the  satisfaction  of  its  judgment.  Defendant  arguea 
that  if  his  estate  were  insolvent,  and  this  property  allowed  to  h6 
sold  on  execution,  there  could  not  be  a  pro  rata  distribution  to 
creditors,  as  provided  in  section  3227  of  the  code,  and  that  the 
plaintiff  in  auch  case  would  have  an  advantage  over  other  cred- 
itors. There  is  neither  allegation  nor  proof  that  his  estate  ia 
insolvent,  but  if  there  were,  and  plaintiff  has  gained  a  priority 
over  other  creditors  by  virtue  of  her  attachment,  the  other  cred- 
itors would  not  be  entitled  to  a  pro  rata  distribution.  The  de> 
f  endant  cites  no  authority,  nor  do  we  find  any,  in  support  of  his 
contention  that  because  of  the  appointment  of  the  guardian  the 
jplaintiff  must  look  to  the  probate  court  for  the  enforcement  of 
iier  judgment  It  is  said  that  the  learned  district  judge  based 
ilia  conclusions  upon  CoflBn  v.  '^^  Eisiminger,  75  Iowa,  30,  39 
N.  W.  124;  Shaffner  v.  Briggs,  86Ind.66, 10  Am.Rep.1;  Allen  t. 
'Ym  Rosenberg  (Tex.  Supp.),  16  S.  W.  1096.    As  we  view  tbom 
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turn  they  do  not  support  flie  ccmdudon.  In  Allen  t.  Von  Bo»> 
Mberg  (Tex.  Sn^O*  ^^  S.  W.  1096,  the  wiU  piorided  tiimt  the 
ozecutriz  ahoold  act  independentlj  of  the  probate  coort^  and  ihia 
ahe  attempted  to  do  in  disposing  of  real  estate;  and  it  waa  held 
that  the  minor,  hairing  title  to  the  land,  was  not  thereby  es- 
topped from  disputing  the  Talidity  of  %•  decree  affirming  flie 
action  of  the  executrix.  In  ShaiEner  t.  Briggs,  36  Ind.  55, 10 
AnL  Sep.  1,  the  courts  on  the  fifteenth  day  of  Febmaiy,  1868, 
upon  the  petition  of  the  guardian,  ordered  the  sale  of  the  lands 
of  the  minor.  Aft»  this  order^  and  before  sale,  judgment  was 
lendered  against  the  minor,  and  the  knd  was  sold  at  aheriffs 
sale  under  the  judgment  Seventeen  days  later  Briggs  pui^ 
chased  the  land  from  the  guardian,  It  waa  hdd  that  the  title 
to  tiie  property  was  in  the  purchaser  at  the  execution  sale;  tiiat 
the  order  for  the  sale  of  the  land  did  not  operate  in  praesentC 
and  convert  the  land  into  assets  in  the  handa  of  the  guardian^  so 
aa  to  preTent  the  judgment  from  operating  as  a  lien  on  the 
land,  and  that  the  title  of  the  purchaser  at  guardian's  sale  did 
not  relate  back  to  the  order  of  sale,  so  aa  to  prevent  any  interven- 
ing levies  or  rights  being  acquired;  and  that  the  lands  of  the 
infant  may  be  sold  on  execution  against  him.  In  Coffin  v.  Eisi- 
minger,  75  Iowa,  30,  39  N.  W.  124,  the  guardianship  existed  at 
the  time  the  action  was  brought  and  attachment  issued,  whcre- 
forel  whatever  belonged  to  the  estate  was  in  custody  of  the  pro- 
bate court  The  guardian  waa  garnished  under  the  attachment, 
and  it  was  under  these  circumstances  that  we  held  that  it  was 
proper  for  the  judgment  creditor  to  apply  to  the  probate  court 
for  an  order  commanding  the  guardian  to  pay  the  judgmoit 
We  said :  *^t  was  the  duty  of  the  guardian  to  pay  the  judgment 
under  the  direction  of  the  probate  court  He  failed  to  pay  the 
judgment,  and  neglected  to  ask  the  instruction  of  the  probate 
court  in  regard  to  it  Under  these  facts  it  was  proper  for  the 
plaintiff  to  ^^"^  obtain  an  order  to  compel  the  guardian  to  per- 
form his  duty.  It  may  be  that  this  was  not  necessary,  and  that 
ample  relief  might  have  been  obtained  by  other  means;  but  we 
regard  it  as  one  of  the  methods  authorized  by  law  for  the  collec- 
tion of  the  judgment,  and  the  record  fails  to  disclose  any  fact 
which  makes  it  improper  in  this  case.''  A  marked  distinction 
between  that  case  and  this  is  that  the  matter  sought  to  be  sub- 
jected to  the  payment  of  the  judgment  was  in  the  custody  of  the 
probate  court  under  the  existing  guardianship.  We  are  of  the 
opinion  that  the  court  erred  in  dissolving  the  attachment  and 
sieleasing  the  attached  property,  and  in  ordering  that  execution 
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gheold  not  iasne  on  Oe  judgment^  and  that  flie  Judgment  dionld 
be  enforced  throngh  the  probate  ooort 

2.  The  question  presented  on  defendant's  appeal  is  this:  He 
asked  an  instruction  as  follows,  which  was  refused :  ^1f  you  find 
that  at  the  time  plaintiff  claims  that  defendant  promised  to 
marry  her  he  was  a  minor,  and  she  knew  that  fact  at  the  time, 
she  could  not,  in  law,  claim  that  such  promise,  if  any,  induced 
her  to  have  sexual  intercourse  with  defendant,  if  such  an  act  or 
acts  occurred,  because  a  minor  is,  in  law,  incapable  of  entering 
into  any  bindin^  marriage  contract.  (To  the  refusal  to  give 
which,  defendant,  at  the  time,  excepted.)''  The  first  count  of 
the  petition,  claiming  damage  for  a  breach  of  marriage  contract, 
was  withdrawn  from  the  consideration  of  the  jury  for  the  rea- 
son that  because  of  defendant's  minority  he  was  incapable  of 
making  such  a  contract,  so  as  to  be  bound  tiiereby,  and  therefore 
the  defendant  contends  that  evidence  of  the  promise  of  marriage 
was  not  competent  as  showing  an  inducement  to  sexual  inter- 
course. Surely,  such  a  promise  might  form  an  inducement, 
even  thongh  both  parties  knew  that  it  could  not  be  enforced. 
There  was  no  error  in  refusing  the  instruction.  Our  conclusion 
is  that  the  judgment  of  the  district  court  must  be  reversed  on 
plaintifPa  appeal,  and  affirmed  on  defendant's  appeaL 

Bxeeiitien.^Where  an  Infant's  land  waa  sold  In  pursuance  of  an 
erdor  of  court,  granted  on  petition  of  his  guardian,  and  between  the 
time  of  grantliig  the  order  and  of  the  sale  a  judgment  was  re- 
covered against  the  infant  and  the  land  sold  under  execotioo.  It  was 
held  that  the  purchaser's  title  under  the  guardian's  sale  did  not  re- 
late to  the  date  of  the  order  of  sale,  but  that  the  property  passed 
onder  the  execution  sale:  Shaffner  v.  Briggs,  86  Ind.  06,  10  Am. 
Bep.  1. 

Breaeh  of  Fromlae.— Infancy  as  a  defense  to  an  aetloii  for  a 
breach  of  promise  to  marry  is  discussed  in  the  monographic  noto 
to  Bhackleford  ▼•  Hsmilton,  40  Am.  BL  Bep.  174 


t , 
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THOBNE  T.  CLABK. 

[112  Iowa.  IMa  M  N.  W.  101] 

OOYBNANTfr-WARBAMTT  OF  TITLB.— ▲  eoYenant  oT 
nnty  of  title  doM  not  proteet  tlie  gnnteo  agmlnst  mUretmb  elaiBi 
or  luits  for  which  the  grantor  to  not  responalble.  bnt  ciplj  •«aln|l 
claims  or  salts  t>ased  on  a  legal  fonndation,  and  if  a  salt  bj  an  ad- 
verse claimant  to  gronndleas.  and  resnlts  in  favor  of  the  title  war- 
ranted, the  purchaser  to  not  entitled  to  recover  from  the  s^^anlior 
for  costs  and  expenses  incurred  in  defending  the  suit. 

00VENANT8  OF  WABRANTY  OF  TITLB  do  not  ran 
against  apparent  bnt  nnfdnnded  titles  in  the  land,  but  only  against 
hostile  titles  in  fact  superior  to  that  of  the  grantor.  Hence,  ths 
grantee  cannot  recover  of  hto  grantor  the  expense  of  remoTiniig  aa 
apparent  but  unfounded  doud  upon  hto  titlSL 


The  plaintiff  Thome  brought  an  action  and  recovered  judg- 
ment against  the  heirs  of  one  J.  S.  Davis^  quieting  the  title  to 
certain  land  conveyed  by  aaid  heirs  to  the  defendant  Clark,  and 
by  him  conveyed  by  warrant  deed  to  Thome  The  parogent 
action  was  to  leoover  the  expenses  of  prosecuting  soch  f  onner 
•nit    Plaintiff  recovered  judgment  and  defendant  appealed. 


0.  0.  Brown  and  L.  L.  Delano^  for  the  appellant: 

IL  T.  Hatfield,  for  the  appellee. 

*^  WATEBMAN,  J.  There  ia  a  dispute  between  fiie  im» 
ties  as  to  whether  this  case  was  tried  below  as  an  equitable  or 
law  action.  It  is  purely  a  law  issue^  and  appellee  insists  it 
80  tried.  Without  deciding  the  point,  we  shall  assume  the  _ 
aition  taken  by  appellee  on  this  matter  to  be  correct  and 
will  consider  only  the  exception  taken  to  the  judgment.  It  is 
conceded  that  this  land  was  the  homestead  of  John  3.  Davi^ 
and  that  after  his  death,  and  down  to  the  time  of  her  deceaae^ 
his  widow  continued  to  occupy  it»  taking  no  steps  to  have  her 
dower  interest  set  apart.  Nor  is  there  any  dispute  but  that 
under  the  rule  established  by  decisions  of  this  court,  this  oocii- 
pancy  amounted  to  an  election  by  the  widow  to  take  a  hranestead 
right,  and  by  this  election  she  lost  her  dower  interest^  so  that 
on  her  death  she  had  no  estate  in  this  land  which  descended  to 
her  heirs.  It  was  upon  this  ground  that  plaintiff  succeeded  in 
his  action  to  quiet  tiUe.  It  is  insisted,  however,  on  plaintiflTa 
part,  that  the  evidenoe  of  the  fact  that  the  widow  of  John  S. 
Davis  had  forfeited  her  dower  right  did  not  appear  of  record; 
but  had  to  be  obtained  outside ;  that  the  defendants  in  the  aetioia 
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to  quiet  title  were  the  apparent  ownen  of  an  interest  in  the  land, 
and  he  had  a  right,  at  his  grantor's  expense  to  remove  the  olondL, 
This  presents  the  question  whether  a  ooTenant  of  warranty  runs 
^^^^  against  appearances^  or  only  against  substantial  defects. 
In  1  Jones  on  Beal  Property,  section  893,  it  is  said:  'Neither 
the  covenant  for  quiet  enjoyment,  nor  that  of  warranty,  protects 
the  grantee  against  adverse  claims  or  suits  for  which  grantor  is 
not  responsible;,  but  only  against  claims  and  suits  based  on  a 
legal  foundation.'^  Again,  the  same  author,  in  section  985,  says: 
'^f  the  suit  by  an  adverse  claimant  is  groimdless,  and  results  in 
favor  of  the  title  warranted,  the  purchaser  is  not  entitled  to  costs 
and  expenses  incurred  in  defending  the  suit  The  grantor  does 
not  warrant  that  no  one  shall  make  a  claim  of  adverse  title,  but 
only  that  no  one  shall  make  a  claim  which  shall  be  adjudged 
valid  and  parunount  to  the  title  conveyed  by  his  deed.''  In 
this  connection  we  may  call  attention  to  the  fact  that  the  war- 
ranty we  are  considering  was  against  the  'lawful  claims  of  all 
persons  whomsoever,"  although  this,  perhaps,  is  the  l^gal  effect  of 
any  general  warrant  under  the  code.  While  an  actual  ouster  is 
not  necessary,  in  this  state,  before  an  action  may  be  brought  for 
breach  of  warranty,  yet  the  hostile  title  asserted  must  be  in  fact 
anperior:  Sac  County  Bank  v.  Hooper,  77  Iowa,  435,  42  N.  W. 
363;  Eversole  v.  Early,  80  Iowsl,  601,  44  N.  W.  897.  If  the 
ontBtanding  record  title  is  wholly  invalid,  it  will  not  amount  to 
a  constructive  ouster,  so  as  to  give  a  right  of  action  to  the 
grantee:  Semple  v.  Wharton,  68  Wis.  626,  32  N.  W.  690. 
Plaintiff  relies  principally  for  support  in  his  position  upon  two 
cases  from  this  court — Yokum  v.  Thomas,  15  Iowa,  67,  and  Me- 
00rvey  v.  SneU,  94  Iowa,  222,  68  Am.  St  Eep.  391,  72  N.  W.  767. 
In  both  of  these  cases  the  hostile  title  was  based  upon  a  patent 
from  the  government,  and,  although  without  equity,  it  would  have 
prevailed  in  a  court  of  law.  In  the  last  mentioned  of  these  cases 
the  general  rule  is  stated  that  a  covenant  of  warranty  does  not 
protect  against  every  unfoimded  adverse  claim,  and  authorities 
are  cited  in  support  of  the  proposition.  The  court,  through 
Bobinson,  J.,  then  proceeds  as  follows:  ^'This  case  and  the 
Tokum  case  are  peculiar,  and  distinguishable  from  most  others 
by  the  fact  that  the  general  government,  the  source  from  which 
title  emanated,  with  power  in  the  first  instance  ^^  to  deter- 
mine its  grantees,  had  apparentiy  set  aside  all  acts  and  proceed- 
ings by  which  the  first  tiUe  was  created,  and  had  issued  muni* 
menta  of  tiUe  to  another  grantee."  So,  too,  upon  aimilar  prin« 
eiplea,  the  same  exception  is  noted  in  Jones  on  Beal  Property^ 
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•ection  918.  It  it  manifert  tbe  etaeft  upon  which  plaintiff  leUoi 
lay  down,  not  a  rule,  bat  an  axoeption  to  a  niky  and  that  th» 
eaae  at  bar  does  not  oome  within  it 

A  nnmber  of  other  matters  are  discussed  bj  counsel  for  appel- 
lanty  bnt  as  what  we  haTO  said  disposes  of  Om  case^  wo  shaU  nsl 
further  notice  them. 

Berersed. 


Oovonaata  Ouit  Mmm  with  tto  Land  art  dlscesssd  at  tamh 
the  oMMiraphlc  nolo  to  Qelsslsr  ▼•  Do  Qraai;  81 
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KILMEB  T.  O ALLA] 

(lis  Iowa.  688,  M  M.  W.  SST.] 

▲TTORNST  AND  OLISNIV-AUTHORITT  TO  OONSBfT 
TO  JUDGMBNT.— An  attorney,  under  a  general  emplojnioiil;  tea 
no  authority  to  consent  to  a  Jodgment  hy  compromise  if  tuff  ^ 
client,  without  the  tatter's  knowledfe  or  consent  A  JudgmsBt  ss 
rendered  Is  void. 


H.  L.  Bobertson  snd  W.  H.  Eillpack,  for  flis  appellaat. 
Boadif er  ft  Arthur,  for  the  appellee. 

*M  OEANOER,  0.  J.  It  is  an  undisputed  ftoE  that  flie 
attorney  for  defendant  agreed  to  a  setUement  of  the  cass 
and  a  judgment  against  his  dien^  without  his  knowlodgo  or 
consent^  and  he  was  an  attorney  under  a  general  employment. 
In  Bhutasel  t.  Rule,  97  Iowa,  20,  65  N.  W.  1013,  we  dted  and 
quoted  from  Ohlquest  t.  Farwell,  71  Iowa,  231,  32  N.  W.  277, 
and  held  that  an  attorney  under  a  general  employment  had  no 
authority  to  oonsent  to  judgment  against  his  dien^  or  waive  any 
cause  of  action  or  defense  in  his  case.  We  approved  the  same 
rule  in  Martin  v.  Capital  Ins.  Co.,  85  Iowa,  943,  52  N.  W.  534. 
The  case  of  Bigler  v.  Toy,  68  Iowa,  688,  28  N.  W.  17,  holds  to 
the  same  rule.  In  that  case  a  compromise  was  made  by  an  at- 
torney for  plaintiff,  and  this  court  said:  ''We  are  of  the  opinion 
that  the  compromise  in  no  respect  binds  the  plaintiff  because 
Irwin  had  no  power  or  authority  to  make  it.''  It  is  true  the 
case  relies  upon  the  rule  as  to  an  attorney  with  a  claim  for  col- 
lection,  that  he  cannot  receive  in  payment  less  than  the  amount 
due;  but  tho  compromise  was  in  a  pending  action,  and  the  eass 
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«eem8  to  hold  that  the  rale  as  to  authority  extends  to  a  suit  in 
which  the  claim  is  inyolved.  Appellee  refers  us  to  the  case  of 
Potter  T.  Parsons^  14  Iowa,  286.  The  cases  we  have  cited  are  all 
^■^^  since  the  Potter  case,  and  in  one  of  them  it  is  referred  to, 
and  it  seems  to  have  heen  the  Tiew  of  the  court  that  the  rule  we 
have  stated  obtains  notwithstanding.  The  case  refers  to  Holker 
T.  Parker,  7  Cranch,  436.  We  haye  examined  the  case,  and, 
while  it  contains  the  language  on  which  this  court  then  relied 
as  to  a  compromise  by  an  attorney,  the  case  holds  in  clear  lan- 
guage such  a  compromise  to  be,  in  itself,  roid.  If  yoid,  we  do 
not  see  how  such  a  compromise  can  be  sustained  merely  because 
not  so  unreasonable  in  itself  as  to  be  exclaimed  against  by  alL 
A  void  thing  is  entirely  without  force  or  yalidity  for  any  pur« 
pose.  Eyen  as  a  judgment  it  is  assailable  directly  or  indirectly, 
and  at  all  times.  It  has  no  more  yalidity  if  reasonable  than  if 
unreasonable.  In  fact^  the  Holker  case  no  more  than  says  the 
court  would  be  disinclined  to  disturb  a  judgment  obtained  by 
such  a  ccHnpromise,  which  was  not  so  unreasonable  in  itself  as  to 
be  exclaimed  against  by  all.  It  is  not  a  positiye  statement  of 
a  rule  of  law,  but,  rather,  what  might  be  the  leaning  of  the  court 
under  snch  a  state  of  facts.  In  yiew  of  all  the  authorities,  we 
are  disposed  to  adhere  to  the  rule  so  often  stated,  that  an  attor- 
ney, under  a  general  employment,  has  no  authority  to  consult 
to  a  judgment  by  compromise  against  his  client.  With  this 
condusion  the  judgment  must  be  reyersed. 


Compromise  Judgment.— If  an  attorney's  conduct  Is  fraudulent  ta 
procnrlng  a  compromise  and  entry  of  a  Judgment  thereon,  the  party 
or  dient  is  not  bound  by  It:  De  Louis  y.  Meek,  2  G.  Greene,  56,  50 
Am.  Dec.  481.  See,  further,  Schmidt  y.  Oregon  Gold  Min.  Oo.,  28 
Or.  9,  52  Am.  St  Rep.  709,  40  Pac.  406, 1014.  An  attorney  employed 
merely  as  such  to  collect  a  debt  has  no  power  to  compromise  tiie 
claim  after  Jadgment:  Watt  y.  Brookoyer»  86  W.  Va.  828»  29  Abl 
St  Rep.  811,  18  8.  B.  1007. 
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STATE  T.  SCHLENEEB. 

[112  Iowa,  642»  M  N.  W.  eO&] 

OONBTITUTIONAL  UAW-ADULTBRATION  OF  1CILK.-A. 
•tfttote  imposiikg  a  penalty  for  adllng  adulterated  milk,  and  dedar- 
tnf  adulteratloii  to  be  the  "addition  of  water  or  anj  otber  stftetanoe 
or  thing*'  to  milk,  la  not  nnconatitational  aa  InTadlng  the  pro^tnce 
of  the  Judiciary  to  conatnie  atatntea. 

OONSTITUTIONAJL  LAW-8TATUTB  CX>NTAININQ  DBF- 
INITION.— The  leglalatore  has  poww  to  prescribe  legal  deflnitioiis 
of  Ita  own  language.  When  an  act  paaaed  by  It  embodies  a  defini- 
tion. It  la  binding  on  the  courta. 

OONSTITUTIONAL  LAW— POLIOB  POWBBr-ADULTBBA- 
TION.^It  ia  within  the  police  power  of  the  atate  to  prohibit  the 
Bale  of  adulterated  milk,  and  It  ia  immaterial  whether  the  foreign 
adulterating  matter  la  (nt  ia  not  injorlooa  to  health,  or  whether  there 
ia  or  la  not  fraud  in  the  sale. 

OBIMINAL  LAW— PROOF  OF  INTBNT.— If  erimfaial  taitent 
la  not  an  easential  element  of  an  offenBe  described  in  tiio  statute^ 
It  need  not  be  shown  in  order  to  Jnstify  a  conviction. 

OON8TITTJTIONAL  LAW— POLICB  POWBR.— The  toot- 
teenth  amendment  to  the  constitntion  of  the  United  States  does  not 
Impose  any  restraint  on  the  exerdae  of  the  police  power  of  the 
state. 

M.  Bemley,  attorney  general,  and  0.  A.  Van  Yled^  aangtaat 
attorney  general,  for  flie  state. 

W.  N.  Jordan  and  J.  C.  Hnme,  for  tlie  appelks. 

^*^  DEEMEB,  J.  The  statute  under  wldch  the  infonnatioa 
was  filed  reads  as  follows:  '^f  any  person  shall  sell  •  .  •  •  any 
adulterated  .  .  •  •  milk  ....  he  shall  be  fined,"  etc.:  Se& 
4989.  Section  4990  reads:  ^Tor  the  purpose  of  this  chapter 
the  addition  of  water,  or  any  other  substance  or  thing,  to  whole 
milk  or  skimmed  milk  or  partly  skimmed  milk,  is  hereby  de* 
dared  an  adulteration,"  etc  There  is  no  question  that  defend- 
ant sold  milk  to  yarions  persons  into  which  he  had  put  and 
mixed  boradc  acid.  Some  of  them  were  notified  of  the  adnltera- 
tion,  *^  but  others  were  not  He  testified  that  he  diasalyed 
fire  pounds  of  the  add  in  twenty  gallons  of  water,  and  added 
one  pint  of  the  solution  to  ten  gallons  of  milk;  that  he  used  it 
as  a  preservatLYe,  and  told  quite  a  number  of  his  cust(»ner8  ihat 
he  waa  using  the  solution  for  the  purpose  indicated;  that  he 
never  attempted  to  decdye  any  of  his  customers  regarding  the 
use  of  the  solution;  and  that  its  use  was  necessary  ^  keep  the 
wiillr  from  souring.''  He  also  introduced  experts  to  show  that 
the  q;uantity  of  boradc  acid  used  tended  to  prevent  decompod* 
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tioQy  and  would  haye  mo  ddeterioiu  effed  on  flie  eonmunenL 
IV)r  the  pnrpose  of  the  case^  we  mnst  assume  that  the  qnan- 
tity  of  add  nsed  by  the  defendant  in  the  milk  sold  by  him 
had  no  deleterioiis  effect^  bnt  tended  to  prevent  decomposition 
and  the  development  of  germs.    The  experts  also  testified^  how* 
ever^  that  the  addition  of  an  ezcessiye  amoont  of  boracic  acid 
wonld  have  a  deleterious  effect,  in  that  it  wonld  retard  the  for- 
mation of  gastric  juice  in  the  stomach.    The  learned  district 
jndge  filed  an  opinion  in  which  he  held^  in  effect,  that  the  statute, 
construed  literally,  was  unconstitutional,  and  that  the  evident 
intent  of  the  legislature  was  to  prohibit  sales  of  anything  that 
would  operate  as  a  fraud  npon  the  bnyer,  or  prove  deleterious 
to  his  health,  and  that,  as  the  defendant  was  guilty  of  no  fraud, 
and  the  adulteration  was  harmless,  he  had  not  violated  the  law. 
These  propositions  are  insisted  npon  by  the  appellee,  and  further 
eontention  is  made  that  if  the  statute  is  not  so  construed  it  is 
nnconstitutional,  for  varions  reasons,  that  wiU  be  referred  to 
dniing  the  course  of  the  opinion.    It  seems  to  us  that  the  con- 
atraction  placed  on  the  statute  by  the  trial  court  is  a  strained 
and  unnatural  one.    Hie  language  of  the  enactment  is  plain, 
and  in  view  of  previous  legislation  there  is  no  doubt  that  the  act 
should  have  a  literal  interpretation.    That  the  legislature  so 
intended  is  not  open  to  serious  debate.    So  construed,  are  the 
acte  in  question  constitutional  ? 

*^*  Section  4990  is  said  to  be  void  because  it  invades  the  judi* 
dal  province,  in  that  it  is  not  permissible  for  the  legislature  to 
make  certain  evidence  conclusive  of  a  question  that  may  be 
submitted  to  judicial  determination.  No  doubt,  the  legislature 
cannot  indirectly  dispose  of  a  cause  by  prescribing  conclusive 
rules  of  evidence,  and  it  has  no  power  to  direct  the  judidar^  in 
the  interpretation  of  existing  statutes:  Groesbeck  v.  Sedey,  13 
Mich.  329 ;  Johns  v.  State,  55  Md.  362 ;  Bdser  v.  William  Tell 
eta  Assn.,  39  Pa.  St  137;  Salters  v.  Tobias,  3  Paige,  338.  But 
it  does  have  power  to  prescribe  legal  definitionB  of  its  own 
lajiguage,  and,  when  an  act  passed  by  it  embodies  a  definir- 
tion,  it  ia  binding  on  the  courts :  Smith  v.  State,  28  Ind.  321 ; 
Jones  V.  Surprise,  64  N.  H.  243,  9  AU.  384;  Byrd  v.  State,  57 
Miss.  243,  34  Am.  Bep.  440;  Herold  v.  State,  21  Neb.  50,  31 
N.  W.  258;  Clay  v.  Central  B.  B.  etc.  Co.,  84  Oa.  345, 10  S.  E. 
967;  People  v.  Board  of  Supervisors,  16  N.  Y.  424.  Even 
declaratory  statutes  are  entitled  to  respectful  consideration  by 
the  courts,  although  not  always  binding:  Cooley  on  Statutory 
Cximo^  2d  ed.,  sec.  91 ;  People  v.  Board  of  Supervisors,  16  N« 


862  AVBBTCAN  SXATl  ElPORTS^  VoL.  84.  [lowa, 

Y.  424;  Lambertaon  t.  Hogaii^  2  P&.  Si  26.  The  definition 
given  by  the  legialatare  in  Beetion  4990  of  the  code  as  to  the 
term  ''adulteration"  ia  valid  and  binding.  Such  legislation  doei 
not  trench  on  the  powera  of  the  judiciary,  and  ia  not  invalid 
for  the  reaaon  suggested. 

But  it  is  said  that  the  legislature  had  no  power  to  forbid  the 
sale,  without  deceit  or  fraud,  of  a  harmless  and  wholesome 
article  of  food.  This  may  be  true,  aa  a  general  proposition ;  but 
it  is  also  true  that  in  virtue  of  the  police  power  it  may  pass  such 
laws  aa  are,  or  may  reasonably  appear  to  be,  necessary  for  the 
health,  comfort,  and  safety  of  the  people.  No  dear  and  com- 
prehensive definition  of  the  police  power  has  ever  been  given, 
and  it  is  doubtful  if  one  can  be  framed  that  will  be  accurate  and 
cover  every  conceivable  *^  case  that  may  arise.  It  is  much 
easier  to  determine  whether  the  particular  case  comes  within  the 
scope  of  the  power,  than  to  give  a  definition  that  will  be  ap- 
plicable to  all  cases.  In  Bailroad  Co.  v.  Husen,  95  IT.  S.  465, 
it  is  said :  ''The  police  power  of  a  state  extends  to  the  protectioa 
of  the  lives,  limbs,  health,  comfort,  and  quiet  of  all  persona^ 
and  to  the  protection  of  all  property  within  the  state,  and  hence 
to  the  making  of  all  regulations  promotive  of  domestic  order, 
morals,  health,  and  safety.*'  The  power  belongs  to  the  several 
states,  and  not  to  the  federal  government,  save  in  exceptional 
cases;  and  so  long  as  the  legislature  does  not  pass  the  limits 
prescribed  by  the  federal  or  state  constitutions,  courts  have  no 
authority  to  interfere  on  the  ground  that  the  acts  in  question 
violate  natural  principles  of  right  and  justice.  Ordinarily,  the 
legislature  determines  when  the  public  welfare  and  safety  de- 
mand its  exercise;  and,  as  a  general  rule,  courts  have  nothing 
to  do  with  the  policy,  wisdom,  or  necessity  of  the  enactment.  Of 
course,  the  state  cannot,  by  arbitrarily  assuming  that  a  coin- 
modity  is  injurious  to  the  health  or  comfort  of  the  people,  im- 
pair individual  rights  guaranteed  by  the  constitution.  The 
police  power  of  the  state,  like  every  other,  is  subject  to  the  con- 
stitution, and  cannot  be  used  as  a  doak  under  which  to  disregard 
constitutional  rights  or  restrictions :  Railroad  Go.  v.  Husen,  95 
U.  S.  465 ;  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636.  The 
question  is,  of  necessity,  primarily  with  the  legislature,  and  its^ 
decision  should  not  be  lightiy  disregarded  by  the  courts. 
Courts  will  not  interfere,  as  a  rule,  unless  there  is  a  plain  excess 
or  usurpation  of  power,  and  in  case  of  doubt  it  should  be  solved 
in  favor  of  the  power  of  the  legislature  to  make  the  enactment 
It  was  an  indictable  offense  at  common  law  to  mix  unwholesome 
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ingiedients,  such  as  alum,  in  bread,  or  to  mix  nnwholeaome  sub- 
•tances  in  anything  intended  for  the  food  of  man«  There  is  an 
ancient  statute  (Stat  61  Henry  III)  prohibiting  the  sale  of 
corrupted  wine,  contagious  or  unwholesome  flesh,  or  flesh  ^^ 
that  is  bought  of  a  Jew:  4  Blackstone's  Commentaries,  1G2.  In 
Bex  T.  Dixon,  3  Maule  &  S.  11,  defendant  was  indicted  for 
furnishing  bread  not  fit  for  food.  It  appeared  that  the  loaves 
were  strongly  impregnated  with  alum,  and  that  large  pieces  of 
crude  alum  were  found  in  them.  Defendant's  motion  for  a  new 
trial,  filed  after  a  verdict  of  gnilty,  was  overruled;  the  court 
•aying  that  ''alum  being  perilous  to  health,  in  the  form  used, 
it  is  immaterial  that  if  used  in  certain  quantities  it  was  not 
noxious,  but  wholesome.**  Statutes  enacted  to  secure  the  sale  of 
pure  food  and  to  prevent  adulteration  are  quite  common  in  this 
country,  and  have  ever  been  referred  to  the  police  power:  See 
English  Sale  of  Food  and  Drugs  Act  of  1875,  c.  63;  Tenn. 
Laws  1859-60,  c  81,  sec  4;  Mass.  Bev.  Stats.,  c.  131,  sec.  1. 
They  are  enacted  to  prevent  fraud  and  to  conserve  the  public 
liealth,  and  as  such  are  a  valid  exerdse  of  the  police  power: 
State  V.  Campbell,  64  N.  H.  492, 13  Atl.  585 ;  People  v.  Arens- 
burg,  105  N.  Y.  123,  59  Am.  Hep.  483,  11  N.  B.  277 ;  Butler  v. 
Chambers,  36  Minn.  69,  1  Am.  St  Bep.  638,  30  N.  W.  308; 
Waterbury  v.  Newton,  50  N.  J.  L.  534,  14  Atl.  604 ;  Powell  v. 
Pennsylvania,  127  TJ.  S.  679,  8  Sup.  Ct  Bep.  992,  1257;  Com- 
monwealth V.  Waite,  11  All^  264,  87  Am.  Dec.  711;  State  v. 
Smythe,  14  B.  1. 100,  51  Am.  Dec.  344;  People  v.  Cipperly,  101 
N.  Y.  634,  4  N.  E.  107 ;  Commonwealth  v.  Gordon,  159  Mass. 
8,  33  N.  K  709;  Commonwealth  v.  SdiafiEner,  146  Mass.  512, 
16  N.  K  280. 

That  the  sale  of  milk  to  which  water  and  boracic  acid  have 
been  added  may  amount  to  a  fraud  upon  the  purchaser  is  evi- 
dent He  has  the  right  to  assume  tiiat  the  milk  he  buys  is 
unadulterated,  and  that  it  will  go  through  the  natural  process  of 
oxidation  and  decomposition.  He  may  wish  to  use  sour  milk 
for  culinary  purposes,  and  has  the  right  to  assume  that  nothing 
has  been  added  to  prevent  chemical  change.  Counsel  for  ap- 
pellee responds  to  tiiis  thought  by  saying  that  ®^  defendant 
notified  all  persons  to  whom  he  sold  that  boracic  acid  had  been 
added,  and  that  no  one  of  the  witnesses  for  the  state  was  de- 
ceived. The  record  does  not  bear  them  out  in  this  contention, 
but,  even  if  it  did,  we  would  have  no  help  therefrom  in  solving 
the  constitutional  question  involved.  It  may  be  conceded  that 
the  milk  sold  by  defendant  was  not  harmful  to  the  heal&  of 
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fhote  who  used  it;  but  it  k  oertainly  dangerous  to  &e  public  to 
pennit  millaneii  and  those  desling  in  milk  to  adulterate  it  in 
sndi  manner  as  to  disnge  its  oonstitaent  properties.    The  statute 
does  not  deprire  the  defendant  of  his  property,  but  it  does  impoee 
upon  him  the  duty  of  so  nsing  it  that  no  injury  will  resnlt  to 
others  most  likely  to  be  afEected  by  a  disregard  on  liis  part  of 
the  reasonable  health  regulations  that  it  enacts.    Almost  e?ery 
poUoe  regulation  affects,  to  a  greater  or  less  extent,  some  property 
right;  but  these  rights  sre  subject  to  such  reasonable  limitation! 
in  their  oijoyment  as  will  prevent  them  from  being  injnrionSy 
and  to  SQch  reasonable  regulations  as  the  legislatnie,  under  the 
constitution,  may  deem  necessary  and  expedient    In  the  Sdiaf- 
fer  case,  from  MassachusettB,  and  the  Campbdl  case,  from  New 
Hampshire,  it  is  expreody  held  to  be  immaterial  whether  the 
foreign  matter  is  or  is  not  injurious  to  health.    The  court  in  the 
latter  case  said  that,  ^if  the  legislature  has  power  to  fix  a  stand- 
ard, it  must  judge  whether  or  not  milk  below  that  standard  k 
unwholesome";  and  in  the  former  it  was  held  that  Hie  addition 
of  pure  water  to  milk  was  an  adulteration  punishable  under  the 
statute.    In  Commonwealth  t.  Gordon,  159  Mass.  8,  33  N.  K 
709,  it  is  expressly  held  that  the  addition  of  boracic  acid  to 
cream  is  an  offense  under  the  statute  of  the  state  of  Maassr 
chusetts:  See,  also.  Commonwealth  t.  Wetherbee,  153  Mass. 
159,  26  N.  K  414.    In  Commonwealth  t.  Waite,  11  Alien,  264, 
87  Am.  Dec.  711,  the  exact  question  made  by  defendant  in  this 
case  was  decided,  the  court  using  the  following  language:  ^t 
is  innocent  and  lawful  to  sell  pure  milk,  and  it  is  innooent  and 
lawful  to  sell  pure  water;  and  the  argument  is  that  the  l^is- 
lature  ^^  has  no  power  to  make  the  sale  of  milk  and  water 
when  mixed  a  penal  off^ise,  unless  it  be  done  with  a  fraudulent 
intent.    But  it  is  notorious  that  the  sale  of  milk  adulterated 
with  water  is  extensively  practiced  with  fraudulent  intent.     It 
is  for  the  legislature  to  judge  what  reasonable  laws  ought  to  be 
enacted  to  protect  the  people  against  this  fraud,  and  to  adapt 
the  protection  to  the  nature  of  the  case.    They  have  seen  fit  to 
require  that  every  man  who  sells  milk  shall  take  the  risk  of  sell* 
ing  a  pure  article.    No  man  is  obliged  to  go  into  the  business, 
and  by  using  proper  precautions  any  dealer  can  ascertain  wheth^ 
the  milk  he  offers  for  sale  has  been  watered.    The  court  can  see 
no  ground  for  pronouncing  the  law  unreasonable,  and  has  no 
authority  to  judge  as  to  its  expediency.^    It  is  not  enough  to 
show  Ifaat  defendant  did  not  intend  to  defraud,  or  that  the  milk 
^e  sold  was  wholesome.    If  that  were  true,  almost  any   law 
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mtended  to  protect  the  public  health  and  safety  might  be  ov^- 
throwiL  It  is  enough  that  adulteration  auch  as  prescribed  by 
the  statute  may  defraud  or  prove  deleterious  to  the  public  health 
or  comfort  The  legislature  may  well  determine  that  the  adul* 
teration  of  milk  tends  to  facilitate  Ticious  practices^  and  that  it 
ought  to  be  prohibited.  Todef  eat  the  act  prohibiting  such  conduct 
it  is  not  enough  to  show  that  in  the  pcurticular  case  the  article 
sold  was  innocuous*  Criminal  intent  is  not  an  essential  element 
of  the  offense  described  in  the  statute,  and  need  not  be  shown  in 
order  to  justify  a  conyiction:  Commonwealth  v.  Smith,  103 
Mass.  444;  Commonwealth  v.  Farren,  9  Allen,  489;  Common- 
wealth T.  Nichols,  10  Allen,  199 ;  People  t.  Eabler,  106  N.  Y. 
321, 12  N.  E.  795 ;  State  t.  Smith,  10  B.  I.  258.  If  the  statute 
vequiied  knowledge  or  intent^  of  course  these  matters  should  be 
shown.  These  propositions  are  a  sufSdent  answer  to  the  opinion 
of  the  trial  court,  holding  that  an  intent  to  defraud  is  necessary. 
Appellee  further  contends  that  the  statute  in  question  is  in 
Tiolation  of  the  fourteenth  amendment  to  the  federal  constitu- 
tion. ^^  Such  contention  is  not  sound,  for  it  is  fundamental 
that  this  amendment  does  not  impose  any  restraints  on  the  exer- 
cise of  the  police  power  of  the  state  for  the  protection  of  the 
safety,  health,  or  morals  of  the  oonmiunity :  Barbler  t.  Connoly, 
113  II.  S.  27,  5  Sup.  Ct.  Rep.  871;  Kidd  v.  Pearson,  128  U.  S. 
1,  9  Sup.  Ci  Bep.  6;  In  re  Bahrer,  140  U.  S.  545,  11  Sup.  Ct 
Bep.  866;  People  ▼.  King,  110  N.  Y.  418,  6  Am.  St  Bep.  389, 
18  N.  E.  245.  The  conclusion  of  the  learned  trial  judge  was 
made  to  depend  almost  wholly  on  the  facts  developed  by  the 
evidence.  If  the  jury  had  found  the  milk  as  adulterated-— 
unwholesome — ^we  have  no  doubt  that  the  trial  court  would  have 
sustained  the  convictions.  That  the  constitutionality  of  a  statute 
ought  not  to  be  made  to  depend  on  the  finding  of  a  jury  on  the 
facts  of  a  case  is  manifest.  If  the  plain  provisions  of  the  con- 
stitution have  been  violated,  or  if  the  act  cannot  be  said  to  be  a 
proper  exercise  of  the  police  power,  in  view  of  facts  of  which 
judicial  notice  luay  be  taken,  then  the  duty  of  declaring  the 
act  invalid  is  dear.  But,  in  the  absence  of  such  finding,  the  act 
should  stand.  Ordinarily,  it  cannot,  we  think,  be  a  question  of 
fact  for  a  jury:  See  People  v.  Cipperly,  101  N.  Y.  634,  4  N.  E. 
107;  People  t.  Smith,  108  Mich.  527,  62  Am.  St  Bep.  715,  S6 
N.  W.  382.  People  t.  Marx,  99  N.  T.  877,  52  Am,  Bep.  34,  2 
N.  E.  29,  is  relied  on  by  appellee.  That  case  involved  the  right 
to  sell  oleomargarine,  and  not  the  question  of  adulteration. 
That  it  is  not  in  conflict  with  anything  we  have  announced 
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dearly  appean  from  the  Cipperly  case,  101  N.  Y.  634,  4  N.  B. 
107:  See,  alao.  People  t.  Arenabttrg^  103  N.  Y.  388,  47  Am. 
Bep.  741,  8  N.  E.'  736.  Scholloibei^r  t.  BennfljlTania,  171 
TJ.  S.  1, 18  Sup.  Ct  Bep .  757,  involved  the  commerce  clause  of 
the  federal  constitution;  and  it  was  held  that  the  legislature 
could  no^  under  the  guise  of  the  police  power,  absolutely  pro- 
hibit the  sale  of  articles  which  are  the  subjects  of  interstate 
commerce.  It  does  not  overrule  Powell  v.  Pennsylvania,  •** 
127  XT.  S.  678,  8  Sup.  Ci  Bep.  992,  1257,  or  Plumky  v.  Mass- 
achusetts, 155  TJ.  S.  461,  15  Sup.  Ct  Bep.  154,  and,  bs  those 
cases  sustain  our  holding,  we  may  well  rest  thereon. 

Lastly,  it  is  said  that  section  4990  of  the  code  is  void  because 
the  subject  is  not  expressed  in  the  title.  The  act  is  found  in  the 
code  of  1897.  Whether  or  not  it  existed  prior  to  that  time  is 
immaterial  to  our  present  inqxdry.  Some  claim  is  made  thai 
the  title  of  the  act  adopting  the  code,  and  particularly  tiiat  part 
of  it  under  consideration,  is  insufSdeni  Our  attention  has  not 
been  called  to  any  defects  in  the  enactment  of  the  code,  either  as 
a  whole,  or  by  titles  and  chapters;  and  in  the  absence  of  such 
a  showing,  and  of  the  most  cogent  arguments  in  support  of  the 
claim,  we  are  not  justified  in  holding  that  either  the  code,  or 
any  section  or  chapter  thereof,  is  void  because  of  the  constitu- 
tional provision  defining  what  shall  be  embraced  m  the  title 
of  an  act.  The  title  to  the  original  act  was  sufficiently  specific: 
State  V.  Forkner,  94  Iowa,  1,  62  N.  W.  772;  State  v.  Snow,  81 
Iowa,  642,  47  N.  W.  777;  Christie  v.  life  Indemnity  etc,  Co., 
82  Iowa,  360,  48  N.  W.  94. 

We  have  covered  all  points  made  in  argument,  and  reach  the 
conclusion  that  the  trial  court  was  in  ^rror  in  his  conclusions  of 
law;  and  we  therefore  reverse  the  same,  to  the  end  tiiat  the 
proper  rule  may  be  establibhed  for  such  cases. 

eututes  Prohibiting  the  Sale  of  Adulterated  lUlk  and  dedartea 
a  violation  of  the  prohibition  to  be  a  crime  are  constitutional:  **  - 
the  monographic  note  to  Booth  v.  PeoplSp  78  Am.  St  B^  MS. 
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HOLMAN  T.  HODGBS. 

[112  Iowa,  714,  84  N.  W.  960.] 

WATBB8  AND  WATBRCOX7BSBS— ISLAND  IN  BIVBB^ 
AOOBBnON  AND  BSSLICTFION.^If  an  Island  arises  In  a  nsTlga- 
Me  rlrer  unconnected  with  the  shore,  the  riparian  owner  has  no 
title  to  such  island  although  it  is  gradnally  added  to  \>j  accretion 
pr  reliction  nntil  it  is  connected  with  the  shore. 

WATBR8  AND  WATBRGOUBfiBS-ISLAND  IN  RIVBR- 
TITIiB  TO— AOORBTION  AND  BBLIOTION.-The  owner  of  con- 
tlgnons  land  is  not  the  owner  of  an  island  that  springs  up  in  the 
midst  of  a  nayigable  river,  though  it  is  on  one  side  of  the  thread 
thereof.  If  hj  accretion  to  such  Island  the  water  margin  unites 
with  the  shore,  the  newly  made  land  becomes  part  of  the  island  and 
the  riparian  ownership  is  not  extended. 

WATBR  AND  WATBRCOURSBS-ISLAND  IN  RIVER  — 
AGORBTION  AND  RBLIOTION-JTITLB  TO.— If  an  island  springs 
up  in  a  nayigable  stream,  and  by  gradual  reliction  or  accretion 
thereto  it  is  finally  joined  to  the  mainland,  the  title  to  the  whole 
«f  tbe  land  thus  formed  remains  in  the  state. 

WATBR  AND  WATBRGOURSBS-ISLAND  IN  RIVBR- 
TITLB  TO.— The  title  to  an  island  arising  in  a  navigable  stream  and 
flterer  becoming  a  part  of  the  goyemment  domain,  remains  in  the 
state. 

Lewis  ft  Bearddey,  for  fhe  appellants. 

E.  J.  Stason,  for  the  appellee. 

'^**  LADD^  J.  There  is  little  controversy  concerning  the 
facts  of  this  case.  The  plaintiffs  have  been  owners  of  lots  8 
and  4,  bordering  the  Missouri  river,  since  1862.  A  bar  b^an 
to  form  opposite  these,  near  the  middle  of  the  stream,  in  1857. 
Certainly,  it  had  not  appeared  in  1856,  as  the  ferryboat  went 
directly  across  wilhoat  obstruction.  The  following  year  a  steam* 
boat  ran  agronnd  on  the  bar,  and  for  several  years  afterward 
boats  were  compelled  to  avoid  it  by  following  the  current  on 
either  side.  As  early  as  1861,  according  to  one  of  the  plaintiffs, 
it  was  a  half  mile  wide,  and  has  been  added  to  nntil  it  is  now 
two  to  three  miles  long.  By  1870  the  northern  part  wss  over- 
grown with  willows,  and,  though  the  main  current  of  the  river 
had  gradually  changed  to  the  west  of  the  bar  or  island,  that  part 
to  the  east  was  still  fifteen  or  twenty  rods  wide,  with  a  distinct 
current  Since  then  willow  and  cottonwood  trees  have  sprung 
np  on  the  bar,  a  smsll  part  was  cultivated  in  1878,  and  it  has 
been  occupied  for  agricultural  purposes  since  1886.  During  all 
these  years  alluvial  deposits  have  been  added  to  the  north,  south, 
mad  west    In  1870  accretions  began  to  form  on  plaintiff's  lots. 
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and  this  hat  been  going  on  erer  eince.  The  water  at  ordinary 
ctage  continued  to  flow  between  plaintiflb'  land  and  the  idand 
until  about  1887,  and  it  baa  run  through  a  well-defined  channel 
during  the  spring  and  June  rise  of  the  river  up  to  tiie  preaent 
time.  Without  setting  out  the  evidence  in  detail,  it  is  enougE 
to  say  that  the  fonnation  of  the  bar  or  island  has  been  entirely 
distinct  from  any  accretion  to  the  shore.  It  arose  near  ffae 
middle  of  the  river,  though  probably  east  of  the  thread  of  the 
ih^  main  current  without  any  connection  with  the  Iowa  dion^ 
and  was  gradually  added  to  by  accretion  or  reliction  until  an 
island  of  the  proportions  mentioned  was  formed.  Not  only  is 
this  true,  but  the  conclusion  seems  inevitable  ^*  frmn  the  cir- 
cumstances shown  that  the  additions  to  plaintiffs'  land,  whether 
from  accretion  thereto  or  the  receding  of  the  waters^  have  le- 
suited  from  the  formation  of  the  island.  Its  existence  undoubt- 
edly changed  the  main  cunent  of  the  river,  and  by  its  growth 
to  the  northeast  gradually  cut  off  the  stream  formerly  flowing 
between  it  and  Ihe  shore.  Whether  this  be  true,  however,  need 
not  now  be  determined.  It  is  enough  for  the  purpose  of  this  case 
that  the  land  beyond  the  channd  last  mentioned  was  fonned 
independently  of  plaintiffi'  land.  It  then  never  became  part  of 
their  lots  through  the  process  of  accretion  or  reliction. 

8.  But  the  appellants  insist  that,  even  if  all  we  have  said  be 
true,  yet  are  they  the  owners  of  the  island.  Thqr  argue  that, 
aa  the  state  acquired  title  to  the  soil  at  the  bottom  of  the  river, 
as  the  latter  receded  toward  Nebraaka,  it  ou^t  to  be  excluded 
from  any  claim  to  the  part  of  the  bottom  abandoned;  in  other 
words,  it  seems  to  be  thought  that  the  state's  title  ought  to  be 
limited  to  the  soil  covered  by  the  waters.  And  it  is  said  fliat 
even  though  it  may  have  owned  the  idand  when  surrounded  bj 
water,  that  title  moved  from  beneath  it  as  the  river  receded, 
end  the  land  became  plaintiffs'  as  soon  as  connected  with  shore. 
It  in  conceded  that  no  authorities  have  been  found  announcing 
such  a  doctrine^  and  we  have  been  unable  to  discover  any  case 
awarding  a  riparian  owner  land  because  connected  to  his  own, 
save  when  this  has  occurred  through  the  imperceptible  accretion 
or  the  reliction  thereof  by  the  gradual  receding  of  the  waters. 
The  argument  that  this  should  be  the  rule,  for  that,  while  he 
may  gain,  he  is  equally  likdy  to  lose,  is  that  on  which  ownership 
to  the  center  of  an  unnavigable  stream  is  grounded.  And  it 
may  have  had  some  influence  in  decisions  dedaring  title  in  the 
riparian  owner  to  the  middle  of  a  navigable  stream  above  tide 
water:  See  Moqpui  t.  Beading;  8  Smedea.  ft  IL  866.    No 
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Hod,  id  made  but  the  Missouri  river  at  this  point  is  a  navigable 
atieam,  and  that  ordinarily  ^^  the  riparian  owner  has  no  title 
beyond  high-water  mark:  McManus  v.  Garmrchael^  3  lowa^  1; 
Haight  V.  Eeoknk^  4  Iowa,  199 ;  Tomlin  v.  Dubuque  etc.  R.  R. 
Co.,  32  Iowa,  106,  7  Am,  Rep.  176;  Houghton  v.  C.  D.  &  M. 
B.  B.  Co.,  47  Iowa,  370 ;  Bennett  v.  National  Starch  Mfg.  Co., 
103  Iowa,  207,  72  N.  W.  607.    Nor  is  it  doubted  that  title  to 
ilie  soil  at  the  bottom  of  such  a  river  from  high-water  mark  to 
the  middle  of  the  channel  is  in  the  etate :  Chicago  etc.  Ry.  Co. 
T-  Porter,  72  Iowa,  426,  34  N,  W.  286;  Pollard  v.  Hagan,  3 
How.  225 ;  Hardin  v.  Jordan,  140  TJ.  S.  371,  11  Sup.  Ct  Rep. 
808,-  838.    As  said  in  the  last  case:  ''Such  title  to  the  shore  and 
land  under  water  is  regarded  as  incidental  to  the  sovereignty  of 
the  state,  a  portion  of  the  royalties  belonging,  thereto,  and  held 
in  trust  for  the  public  purposes  of  navigation  and  fishery,  and 
eannot  be  retained  or  granted  out  to  individuals  by  the  United 
43tate8.    Such  title  being  in  the  states,  the  lands  are  subject  to 
atate  regulations  and  control,  under  condition,  however,  of  not 
interfering  with  the  regulations  which  may  be  made  by  Congress 
'with  regard  to  public  navigation  and  commerce.'^    Contrary  to 
the  views  of  this  court  expressed  in  Dunleith  etc.  Bridge  Co.  v. 
Dubuque  Co.,  55  Iowa,  558,  8  N.  W.  443,  the  supreme  court  of 
the  United  States,  in  Iowa  v.  Illinois,  147  U..  S.  1,  13  Sup.  Ct 
Bep.  239,  laid  down  the  rule  'that  the  true  line  in  navigable 
•nvers  between  the  states  of  the  Union  which  separate  the  juris- 
diction of  one  from  the  other  is  the  middle  of  the  main  channel 
of  the  river.    Thus  the  jurisdiction  of  each  state  extends  to  the 
thread  of  the  stream;  that  is,  to  the  mid-channel,  and,  if 
there  be  several  channels,  to  the  middle  of  the  principal  one,  or, 
rather,  the  one  usually  followed.'^     As  this  island,  then,  was 
formed  on  the  bottom  of  the  river,  connected  in  no  way  with  the 
ahores,  it  would  seem  that  title  continued  in  the  state.    It  rests 
on  soil  which,  when  beneath  the  surface  of  the  water,  belonged 
to  the  state,  and,  if  no  longer  its  property,  when  was  the  title 
devested?    The  moment  the  bar  appeared  above  the  surface  of 
tftie  water?    '^^  If  so,  who  acquired  it?    Surely  not  the  plain- 
tiffs, for  at  that  time  a  stream  forty  or  fifty  rods  wide  separated 
it  from  their  land.    And  its  separation  is  still  marked  by  a 
distinct  channel  to  which  the  waters  gradually  receded  up  to 
1887,  and  through  which  they  still  flow  at  the  annual  freshets. 
Nor  do  we  think  there  is  any  ground  (or  supposing  title  to  shift 
as  suggested.    True,  Lord  Coke  referred  to  what  he  designated 
m  ''movable  freehold,'^  as  where  the  owner  of  the  seashore 

it.  Sip..  Vol  LZZZIV-24 
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•oquiTCi  or  loees  land  as  tlie  sea  recedes  or  approaches:  S» 
Kenfs  C<Mnmeiitaries»  11th  ed.,  547.  In  that  sense  tide  to  land 
bordering  the  Missouri  riTer  may  be  said  to  be  moyable,  for  iia 
one  at  night  may  safely  predict  what  will  be  his  boundtzy 
line  the  next  morning.  'Rie  state  may  lose  part  of  the  bottom 
of  the  stream  by  accretions  to  tiie  riparian  owner's  land,  or  by 
reliction.  But  this  is  because  it  occurs  through  these  proceraes^ 
for  the  state  is  goyemed  by  rules  applicable  to  the  indiyidatl 
owner.  That  the  state  acquired  title  to  soil  at  the  bottom  of  the 
stream  preriously  belonging  to  Nelnraska  or  to  private  owners 
furnishes  no  ground  for  depriving  it  of  the  property  it  held.  As 
well  say,  because  of  plaintiffs'  acquiring  a  large  body  of  land  by 
accretions,  they  should  be  dispossessed  of  tiiat  previously  owned, 
or  divide  it  with  adjoining  owners  to  the  east  The  theory  of 
appellants  seems  to  be  that,  as  they  may  be  loeen  by  a  future 
change  in  the  river,  this  land  should  be  wrested  from  the  state 
to  compensate  them  for  such  possible  loss.  This  would  be  rob- 
bing Peter  to  pay  Paul.  There  is  no  more  reason  for  saying  the 
state  loses  title  to  an  island  when  connected  by  accretions  to  the 
shore  than  to  say  title  to  an  islet  formed  at  one  side  of  the 
thread  in  an  unnavigable  stream  is  lost  when  connected  with  an- 
other's land  on  the  opposite  side.  The  thought  that  title  swims 
out  from  under  an  island  as  new  bottom  is  acquired  is  not 
founded  on  any  sound  principle  of  reasoning.  Title  is  never 
lost  or  found  in  any  such  evanescent  manner.  As  said  in  Ben* 
son  V.  Morrow,  61  Mo.  347,  the  owner  of  contiguous  land  ^^ 
IS  not  ''the  owner  of  an  island  that  springs  up  in  the  midst  of 
the  stream,  whether  the  island  be  on  one  side  or  the  Other  of 
the  thread  of  the  river.  He  goes  only  to  the  margin  of  the 
river.  It  would  also  logically  follow  that  if,  by  accretions  to 
such  island,  the  water  margin  should  unite  with  die  shore, 
the  newly  made  land  would  become  a  part  of  the  island,  and 
the  riparian  ownership  would  not  be  extended.''  In  Cool^  v. 
Oolden,  117  Mo.  33,  28  S.  W.  104,  the  same  court,  after  refor- 
ring  to  previous  decisions  declared  that:  ''It  makes  no  differ- 
ence in  principle  thai  the  islands  in  these  cases  had  been  soi^ 
veyed  and  disposed  of  by  &e  United  States.  The  riparian 
owner  would  not  tske  the  accretion,  for  the  reason  fimi  it 
was  not  added  to  his  own  land.  Pole  Ishind  sprang  up  in 
the  midst  of  the  stream^  far  enough  from  the  sh<xe  which 
bounded  plaintiff's  land  to  admit  at  times  of  the  passage  of 
boats  between  it  and  the  shore.  The  banks  of  the  island  and 
that  of  the  north  shore  of  the  river  afterward  united  by  ac- 
cretions formed  by  the  washings  of  the  water,  and  plaintifE 
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cmly  entitled  to  such  part  thereof  as  was  formed  on  liis  land." 
This  was  followed  in  Perkins  v.  Adams,  132  Mo.  131,  33  S.  W. 
778 — ^a  case  in  its  facts  mnch  like  the  one  at  bar — ^where  it  is 
broadly  stated  that,  if  the  disputed  ground  was  ''not  formed 
to  the  land  on  the  bank  of  the  river  by  gradual  accretions  of 
the  land  thereto,  or  by  gradual  reliction  of  the  adjoining  bed  of 
the  river  by  the  receding  of  the  waters,  then  plaintiff  is  not 
entitled  to  recover,  whether  the  land  be  called  an  island,  or  a 
aand  bar,  or  other  designation."  The  same  principle  is  per- 
spicuously stated  by  the  court  of  civil  appeals  of  Texas  in  Yio- 
toria  V.  Schott,  9  Tex.  Civ.  App.  332,  29  S.  W.  681,  which  we 
quote  with  approval :  'The  uncontradicted  evidence  shows  thai 
ibe  land  thus  claimed  to  be  an  accretion  was  formed  in  the 
stream  as  an  islet,  and  that  the  stream  for  many  years  after  its 
formation  ran  on  each  side  of  it.  Four  or  five  years  since,  the 
water  receded  from  that  ''^^  division  of  the  bed  which  lay  be- 
tween the  islet  and  plaintiff's  land,  and  has,  since  such  re- 
cession, flowed  entirely  through  the  channel  east  of  the  islet. 
Such  recession  did  not  change  the  title  t&  the  soil  in  the  islOt 
as  it  was  before.  Upon  the  formation  of  the  islet,  the  title  to  it 
Tested,  and  was  not  changed  by  the  change  in  the  river,  as  that 
wafi  not  a  gradual  and  imperceptible  accretion.  The  islet,  when 
formed,  was  an  accretion  to  the  soil  in  the  bed  of  the  stream, 
and  the  owner  of  such  bed  became  the  owner  of  the  accretion. 
In  navigable  streams  the  soil,  and  hence  all  islands  formed  upon 
it,  belong  to  the  sovereign."  As  announcing  the  same  prin- 
ciple see  Morris  v.  Brooke,  53  Am.  Bep.  215,  note;  People  v. 
Warner,  116  Mich.  228,  74  N.  W.  705;  Bigelow  v.  Hoover,  85 
Iowa,  161,  39  Am.  St.  Bep.  296,  52  N.  W.  124.  See,  also,  In- 
diana V.  Kentucky,  136  U.  S.  479,  10  Sup.  Ct  Bep.  1051. 

3.  The  island  did  not  pass  under  the  swamp  land  grant,  for 
it  was  not  in  existence  at  that  time,  and  it  was  never  a  part  of 
the  government  domain.  As  the  plaintiffs  acquired  no  inter- 
est in  the  land  beyond  what  is  called  the  "Iowa  Channel,^'  it 
ig  unnecessary  to  consider  what  title  must  be  established  in  or- 
der to  have  it  quieted.  The  decree  of  the  district  court  was  ii^ 
harmony  with  these  views,  and  is  afiBrmed. 

Island.— A  riparian  owner  on  the  bank  of  a  navigable  stream  Is 
not*  by  reason  thereof,  the  owner  of  an  Island  that  springs  up  in 
the  stream;  and  if,  by  accretion  to  such  island,  its  water  margin 
line  unites  with  the  main  shore,  the  new  made  land  becomes  part 
of  the  island  and  not  of  the  mainland,  and  the  riparian  ownership 
la  not  thereby  extended:  Moore  v.  Farmer,  156  Mo.  83,  79  Am.  St 
Bep.  50*.  66  8.  W.  498;  Glassell  v.  Hanson,  60  Pac.  964.  Compare 
me  extended  note  to  Bellefontaine  Imp.  Oo.  v.  Niedringhaus,  72  Am. 
St.  Bep.  282. 
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J.  B.  WATEINS  LAND  MORTGAGE  00.  t.  KULLKHT. 

[62  Kan.  1«  61  Pae.  88S.] 

JUDGMENTS  OF  PROBATB  OOURTS  —  00NGI«U8iy» 
HBSS  OF— COLLATERAL  ATTAGK.^A  probate  court  baa  genoil 
Jiiri8dleti(»i  over  the  estates  of  deceased  peraona.  Its  judgment  la 
anch  matter  Is  final  nnless  corrected  npon  appeal,  and  la  not  sobjeet 
to  collateral  attack. 

HOMESTEADS— PROBATB  SALE  OF— GONOLUSIYBNBSS 
OF.— Althoogh  the  national  statute  provides  that  no  homestead  ac- 
quired under  it  shall  in  any  event  become  liaUe  to  the  satlaCactloB 
of  any  debt  contracted  prior  to  the  issuance  of  patent,  a  Judgment 
of  a  probate  court  ordering  a  sale  of  such  homestead  acquired  under 
auch  law  for  the  payment  of  debts  contracted  prior  to  the  lasuanes 
of  patent  therefor  !s  valid  as  against  a  collatenl  attack,  imleaa  the 
record  of  such  Judgment  afflrmatlrely  showa  that  such  debts  ante- 
date the  patent 

Bishop  ft  Mitchell  and  J.  H.  Mitchell,  for  the  plaintiff  in 
onor. 

H.  E.  Winterbum  and  J.  W.  McCormick,  for  the  defendant 
in  error. 

*  DOSTEB,  C.  J.  This  is  a  proceeding  in  error  from  an 
order  refusing  to  confirm  a  sheriff's  sale  of  real  estate  and  from 
an  order  setting  aside  the  sale.  It  was  first  taken  to  the  oouzi 
of  appeals.  That  court  afiBrmed  the  judgment  of  the  camt  be- 
iow^  and  from  that  order  of  aiBrmance  error  has  beea  proee- 
euted  to  this  court 

Bridget  O'Connor  acquired  title  to  tiie  land  under  flie  home- 
stead laws  of  the  United  States.  She  died.  An  administrator 
of  her  estate  was  appointed,  who  petitioned  the  probate  court 
for  leave  to  sell  the  land  for  the  payment  of  debts^    Doe  notios 

0an 
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of  fhe  application  for  leave  to  sell  was  given.    The  order  to 

■ell  was  allowed,  the  sale  made  to  one  S»  J.  Collins,  and  an  ad* 
ministrator's  deed  ezecnted  to  him.  From  him  the  land  passed 
to  one  A.  H.  Teeter,  who  ezecnted  a  mortgage  npon  it  to  se- 
cure a  debt.  This  mortgage  was  foreclosed.  At  the  foreclosure 
sale  Ibe  plaintifiF  in  error,  the  J.  B.  Watkins  Land  Mortgage 
Company,  became  the  purchaser.  The  defendant  in  error,  Marf 
A.  Mnllen,  is  an  heir  of  the  deceased  Bridget  O'Connor,  and 
she  interposed  a  proceeding  to  set  aside  the  sale  to  the  plaintiff 
in  error,  on  the  ground  that  the  debts  for  th^  payment  of  which 
tlie  land  was  sold  were  contracted  prior  to  the  issuance  of  the 
patent  to  it^  and  that  consequently  such  sale  and  the  title 
founded  thereon  were  Toid  under  the  United  States  homestead 
laws. 

,  *  It  will  thus  be  seen  that  file  attack  made  upon  the  admin- 
istrator's sale  and  deed  is  a  collateral  one.  Can  it  be  main- 
tained?  In  our  judgment  it  cannot,  because  the  reoord  in  the 
probate  court  of  the  administration  of  the  estate  of  Bridget 
O'Connor  fails  to  AcfW  that  the  debts  for  which  the  land  was 
eold  were  contracted  prior  to  the  issuance  of  the  patent.  The 
proof  that  was  made  as  to  the  time  the  debts  were  contracted 
was  made  upon  the  hearing  of  the  motion  to  confirm  and  the 
proceedings  to  set  aside  the  sale,  and  not  upon  the  hearing  of 
the  claims  against  the  estate,  nor  upon  the  hearing  of  the  appli« 
cation  for  leave  to  sell  the  land.  The  evidence  ofFered  in  proof 
of  the  claims  did  not  show  when  the  debts  were  contracted,  nor 
did  the  application  of  the  administrator  for  leave  to  sell  or  the 
evidence  in  support  of  such  application  show  when  the  debte 
were  contracted.  The  language  of  the  probate  court  granting 
fhe  application  for  leave  to  sell  negatives  the  idea  that  the 
debts  to  pay  which  the  sale  was  ordered  had  been  contracted 
before  the  issuance  of  the  patent  The  court,  among  other 
things,  foimd  that  'Hhe  requirements  of  law  and  the  orders  of 
fhe  court  have  been  complied  with.**  This,  although  general  in 
terms  and  formal  in  language,  is  nevertheless,  to  the  extent  to 
which  it  should  be  taken  into  account  on  either  side,  a  finding 
in  opposition  to  the  claim  that  the  debts  were  contracted  before 
fhe  patent  issued. 

Section  2299  of  the  Bevised  Statutes  of  the  United  Statee 
reads  aa  follows:  '^o  land  acquired  under  the  provisions  of  thia 
chapter  shall  in  any  event  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuance  of  the  patent  theie- 
fogj*    This  section,  as  is  seen,  provides  an  exemptioo  trona 
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foroed  sale  for  the  Batisfactiom  of  debts  antedating  the  aoqni- 
aition  ^  of  title  by  patent,  and  full  effect  baa  already   been 
gii^en  to  it  by  all  the  courts  in  cases  where  the  claim  of  exemp- 
tion was  seasonably  made:  Waples  on  Homesteads  and  Elxemp- 
tionsy  926.    Our  attention  baa  not  been  called  to  any  decisioii 
on  the  effect  of  an  inadvertent  or  erroneous  judgment  of  a 
court  of  competent  jurisdiction  denying  the  claim  of  exonp- 
tion,  when  such  judgment  waa  collaterally  attacked,  aa  was  dam 
in  this  case.    Upon  principle,  howeTer,  we  are  fully  persuaded 
that  such  judgment  can  only  be  reviewed  upon  appeal  of  other 
direct  proceeding,  and  not  in  a  collateral  action.    The  genersl 
rule  is  that  the  judgments  of  courts  of  general  jurisdiction,  act- 
ing upon  a  subject  matter  within  that  jurisdiction,  are  oondu- 
sive  until  reversed  or  otherwise  vacated  by  a  direct  proceeding 
brought  therefor.    In  this  respect  there  is  no  difference   be- 
tween courts  of  general  jurisdiction  over  all  matters  and  courts 
of  general  jurisdiction  over  a  single  subject  matter.    Thoii|^ 
the  jurisdiction  be  limited  to  a  particular  subject  matter,  yet  if 
authori^  exists  to  do  anything  to  that  subject  matter  that  can 
be  done  to  it,  the  judgment  of  the  court  with  respect  to  it  is 
as  conclusive  as  though  pronounced  by  a  court  unlimited  aa  to 
the  list  of  things  over  which  it  may  exercise  jurisdiction. 
*  Probate  courts  are  everywhere  courts  of  general  jmaadictioii 
over  the  estates  of  deceased  persons,  and  almost  everywhere  a 
conclusive  presumption  of  verity  attadiee  to  the  record  of  flieir 
proceedings:  1  Black  on  Judgments,  sec.  284.    This  view  of  Urn 
eharacter  of  probate  courts  and  the  binding  force  of  their  ad- 
judications has  always  been  taken  in  this  state.    In  Shoemaker 
V.  Brown,  10  Kan.  888,  it  was  said:  ''The  probate  court  haa 
jurisdiction  to  make  final  settlements  with  administrators.    Its 
findings  and  *  decisions  upon  matters  within  its  jurisdiction 
are  in  the  nature  of  judicial  determinations,  and  cannot  be  im- 
|>eached  collaterally,  except  for  fraud  in  obtaining  the  same.'' 
.   In  Calloway  v.  Cooley,  50  Ean.  754,  32  Pac.  876,  this  court, 
speaking  of  the  power  of  the  probate  court  in  respect  to  the 
proof  of  wills,  said :  ''Being  vested  with  jurisdiction,  its  finding 
and  determination  are  final,  unless  corrected  upon  appeal  or 
proceedings  in  error,  and  are  not  subject  to  collateral  attack." 
In  Proctor  v.  Dicklow,  67  Kan.  119,  45  Pac.  86,  it  was  aaid: 
"The  adjudications  of  the  probate  court  in  a  matter  within  its 
jurisdiction  is  as  conclusive  upon  the  parties  as  the  judgment 
of  the  district  court,  and  it  should  be  allowed  to  stsnd  unleas  eel 
aside  upon  appeal  or  some  direct  attack/^    In  Keith  v.  Chrthzu^ 
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5d  Kan.  200,  52  Pac.  435,  it  was' said:  '^The  probate  court  is  a 
court  of  exclusive  jurisdiction  over  the  distribution  of  the  es- 
tates of  deceased  persons,  subject  to  appeal  to  the  district  court. 
Ito  orders  made  in  the  ezelrcise  of  its  jurisdiction  cannot  be  coI« 
laterally  attacked  and  their  effect  frustrated  by  proceedings  in 

other  courts While  probate  courts  are,  in  a  sense,  courts 

of  inferior  jurisdiction,  they  are  not  inferior  in  the  sense  that 
superior  courts  will  ignore  their  judgments  and  orders,  or  un« 
^rtake  tiieir  correction  oAherwiae  than  upon  appeal  or  by  other 
in>ode8  provided  by  statute." 

In  the  opinion  of  the  court  of  appeals  a  quotation  is  made 
from  one  of  the  notes  in  12  American  and  English  Encyclope« 
•din  of  Law,  first  edition^  247,  aa  follows :  'There  is  a  tendency 
in  the  later  dedsiona  in  the  United  States  to  hold  that  juris- 
-diction  is  not  only  the  power  to  hear  and  determine,  but  also 
the  power  to  enter  the  particular  judgment  in  the  particular 
<:a8e."  If  by  this  is  meant  that  when  a  court  invested  with  gen-> 
«ral  jurisdiction  ^  over  a  particular  subject  matter  wrongly  ap- 
plies the  law  to  a  proved  or  admitted  state  of  facts  its  judg- 
ment is  outside  its  jurisdiction  and  subject  to  collateral  review, 
we  unhesitatingly  say  that  no  such  tendency  is  to  be  observed 
in  the  later  decisions^  because  such  a  tendency,  instead  of  modi* 
jfying  the  general  rule  or  introducing  an  exception  to  it,  would 
go  to  its  absolute  subversion.  It  may  be  that  some  conptitu« 
tional  provisions  are  framed  upon  such  high  principles  of  natur- 
al right  or  public  policy  as  to  be  beyond  the  power  of  the  courts 
to  misapply  or  wrongly  interpret  tiiem;  and,  of  course,  a  stat- 
ute can  be  framed  in  such  explicit  and  positive  terms  that  a 
court  disregarding  its  requirements  would  be  held  to  have  acted 
beyond  its  jurisdiction;  but,  generally  speaking,  when  a  court 
is  invested  with  power,  upon  evidence,  to  determine  a  state  of 
facts  and  declare  the  law  applicable  thereto,  its  decision,  no 
matter  how  erroneous,  is  condusive,  unless  the  error  of  its  judg- 
ment is  apparent  upon  the  face  of  its  record.  Herein,  we 
'  think,  lies  the  mistake  of  the  court  of  appeals  in  this  case.  The 
time  when  the  debts  of  Bridget  O'Connor  were  contracted  was 
a  matter  of  evidence.  The  date  of  the  land  patent  was  likewise 
a  matter  of  evidence.  Presumptively,  the  probate  court  re* 
<:eived  evidence  as  to  these  two  matters,  and,  presumptively, 
made  its  order  for  a  sale  of  the  land  in  view  of  the  proved  fact 
that  the  debts  were  contracted  after  the  patent  was  issued.  It 
liad  juriadictioii  to  hear  fiiis  evidence  and  to  determine  these 
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matten,  and  its  judgment,  althongli  enoneons  in  point  of  ^et^ 
la  binding  upon  the  interested  parties. 

A  stronger  case  than  this  one  in  fsTor  of  the  theory  of  the 
conclusiveness  of  the  judgment  of  the  probate  court  is  Wolfley 
T.  HcPherson,  61  Ean.  492,  59  Psc  1054.  The  qnestira  in 
that  esse  was  as  to  the  erroneous  ^  classification  of  a  demand 
against  the  estate  of  a  deceased  person.  In  the  opinion  it  was 
said: 

^'Counsel  for  defendant  in  error  attempt  to  aToid  Uie  har  of 
the  statute  of  limitations  upon  the  theory  that  the  original  or- 
der of  classification,  being  oontraiy  to  the  statute,  was  void,  and 
therefore,  as  a  void  judgment,  it  could  be  vacated  at  any  tim^ 
under  section  603.  The  judgment  was  not  void.  It  was  eno> 
neous  only.  In  Oille  v.  Enmions,  58  Ean.  118,  62  Am.  St  Bep. 
609,  48  Pac.  569,  we  held  that  'a  judgment  ^itirely  outside  the 
issues  in  the  case,  and  upon  a  matter  not  submitted  to  the  court 
for  its  determination,  is  a  nullity,  and  may  be  vacated  and  set 
aside  at  any  time  upon  motion  by  the  defendant'  That  case, 
however,  was  entirely  unlike  this  one.  In  that  case  a  judg- 
ment was  rendered  in  favor  of  a  party  upon  a  claim  he  had  nev- 
er made.  In  this  case  a  judgment  was  rendered  against  a  party 
upon  a  claim  which  she  did  make.  In  stating  to  the  probate 
court  the  character  of  her  claim  she  appropriated  in  her  behalf 
the  provisions  of  the  law,  assigning  it  to  the  second  class.  The 
jurisdiction  of  the  probate  court  was  thus  invoked,  not  only  sb 
to  the  existence  of  the  claim,  but  as  to  the  priorities  of  dasaifi- 
cation  to  which  it  was  entitled.  The  statute  regulating  the 
matter  of  classification  is  not  plain.  It  required  construction 
to  ascertain  its  meaning,  and  this  court,  subsequently  to  the  or- 
iginal order  of  classification  made  by  the  probate  court,  was 
called  upon  to  construe  it:  Cawood  v.  Wolfiey,  56  Kan.  281, 
54  Am.  St  Sep.  590,  43  Pac.  236.  The  mistake  which  the 
probate  court  made  in  construing  it  was  an  error  only.  ESveiy 
question  of  law,  as  well  as  fact,  was  within  its  jurisdiction  to 
determine.    Its  determination,  though  erroneous,  was  not  void.^ 

The  writer  of  this  opinion,  who  was  also  the  writer  of  the 
one  from  which  the  above  quotation  is  made,  has  some  doubt, 
and  at  the  time  of  that  decision  had  some  doubt,  as  to  whether 
the  doctrine  in  question  was  not  pushed  to  an  extreme  in  that 
case,  but  as  to  ^  its  entire  application  to  the  facts  of  this  case 
neither  he  nor  his  associates  have  any  doubt 

Some  courts  have  drawn  a  distinction  between  the  records  of 
so-called  inferior  courts  which  afiirmatively  showed  jurisdiction 
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upon  flieir  face,  end  fhoee  whidi  did  not  but  weie  sflent  as  to 
redtak  of  JTurisdictional  facta,  holding  that  the  fonner  were 
eondnsive  as  against  collateral  attack,  while  the  latter  were  not 
This  distinction,  we  think,  cannot  be  drawn  in  this  state  as  to 
the  judgments  of  probate  conrta.  The  decisions  heretofore 
made  as  to  the  character  of  those  courts  and  the  effect  of  their 
xecords  preclude  us  from  Tiewing  their  judgments  as  otherwise 
than  conclusive,  unless  the  errors  committed  by  them  affirma- 
tiTely  appear  on  the  face  of  their  records.  This  we  belieye  to 
be  the  general  rule:  1  Black  on  Judgments,  sec.  283. 

^A  court  of  record  which  has^  by  statute,  all  the  power  that 
any  court  could  have  over  a  certain  subject  of  jurisdiction,  ea- 
pecially  if  it  be  a  subject  of  jurisdiction  under  the  general  rules 
of  law  or  equity,  is  to  be  regarded  (as  to  cases  within  that  class) 
as  a  court  of  superior  jurisdiction,  within  the  rule  which  pre- 
sumes the  jurisdiction  of  such  courts  to  render  a  particular  judg- 
ment" :  St^l  y.  Mitchell,  41  Minn.  325,  43  N.  W.  385. 

This  doctrine  was  distinctly  declared  as  to  the  judgments  of 
probate  courts  in  Howbert  v.  Heyle,  47  Kan.  58,  65,  27  Pac 
lie,  and  Bradford  ▼.  Larkin,  57  Ean.  90,  94,  45  Pac  69. 

The  judgments  of  the  court  of  appeals  and  of  the  district 
court  are  reversed  with  directions  to  the  latter  court  to  proceed 
in  the  case  in  accordance  with  this  opinion. 


Proeeedlngs  in  FrolMite  for  the  sale  of  a  decedent's  land  are  gen- 
eially  considered  conduslye  and  immune  from  collateral  attack: 
Batcher  ▼.  Batcher,  41  Ala.  26,  91  Am.  Dec.  498;  Bradley  ▼.  Drones 
187  IIL  175,  79  Am.  St  Rep.  214^  58  N.  E.  804;  Neville  T.  Kenney, 
126  Ala.  149,  82  Am.  St  Kep.  230,  28  South.  452.  Compare  Smith 
▼•  WUdman,  178  Pa.  St  245,  56  Am.  St  Rep.  760,  25  Aa  1047. 


fTTZWATBB  t.  NATIONAL  BANK  OP  SENECA. 

[62  Kan.  163,  61  Pac  684.] 

CORPORATIONS— STOCKHOLDBRy  RIGHT  TO  INTBR- 
TIBNB.— Corporation  stockholders  are  entitled  to  defend  legal  pro- 
ceedinss  In  behalf  of  their  corporation,  if  its  directors  or  managing 
aeents  are  willfully  or  fraodulently  neglectful  of  its  interests.  The 
nroDer  practice,  in  such  case,  is  for  the  stockholders  to  move  the 
court  for  leave  to  Intervene  in  the  suit  they  wish  to  defend,  and 
io  allece.  and  make  a  prima  facie  showing,  that  the  authorized  and 
managing  agents  of  the  corporation  are  derelict  in  their  duties,  and 
that  they  have  a  meritorious  defense  to. the  action.  .     ,r 


S78  Amibican  Statb  Bbpobts,  Vol.  84.       [Kaiia% 

S.  K.  Woodwortb,  for  ^  phintilf  in  oror. 

Wells  ft  WellB  and  B.  M.  'Emerj,  for  the  defendant  in  emr. 

^^  DOSTEBy  C.  J.  In  this  case  prooeedings  in  enor  hait 
been  instituted  to  reverse  an  order  of  the  court  below  OTermlisg 
the  motion  of  certain  stodcholders  in  a  banking  corporation  is 
intervene  in  a  suit  brought  against  their  company  and  to  de- 
fend the  action  against  it  The  grounds  of  the  motion  to  in- 
tervene were  that  the  company  was  not  liable  to  the  action 
brought  against  it^  and  ihat  its  directors  and  managing  offioen 
wrongfully  and  fraudulently  refused  to  defend.  The  facts 
were  that  the  State  Bank  of  Seneca^  &  banking  institution 
organised  under  the  laws  of  this  state>  undertook  to  reotganin 
as  a  national  bank  in  accordance  with  the  provisions  of  the  ns^ 
tional  bank  act  That  act  provides  that  banking  institutions 
organized  ^^  under  stats  laws  may  reorganize  as  national 
banks  upon  a  vote  of  two-thirds  of  the  stockholders,  upon  the 
taking  of  which  vote  the  board  of  directors  are  required  to  cer- 
tify the  action  taken  to  the  comptroller  of  the  currency^  wbo 
thereupon  issues  a  certificate  of  authority  to  do  business  as  s 
national  bank.  The  decisions  of  the  courts  are  that  npon  ef- 
fecting the  reorganization  in  the  prescribed  way  the  old  cor- 
poration becomes  merged  in  the  new,  or,  more  accurately  qieak- 
ing^  the  new  corporation  is  held  and  treated  to  be  a  mere  con- 
tinuation of  the  old  one.  The  change  eflFected,  Utaebut, 
merely  consists  in  passing  from  one  form  of  organization  to  an- 
other and  in  amenability  to  national  r^gplation  and  control  in* 
stead  of  that  of  the  state. 

The  requisite  number  of  the  stockhdders  of  the  State  Bank 
of  Seneca  voted  to  make  the  change.  Whether  the  board  of 
directors  certified  the  resolution  of  reorganization  to  the  comp- 
troller of  the  currency  does  not  appear  from  the  record  before 
us.  However,  it  does  appear  that  in  due  time  the  comptroller 
issued  a  certificate  of  authority  to  a  bank  entitled  ''llie  Na- 
tional Bank  of  Seneca,''  which  institution  commenced,  and  since 
then  has  continued  to  do,  business  by  such  title.  In  the  main 
its  stockholders  were  the  stockholders  of  the  old  State  Bsnl 
of  Seneca,  its  directors  were  the  same,  with  one  or  two  addi- 
tional persons,  and  its  executive  officers  were  the  same.  It  com- 
menced and  has  continued  to  do  business  at  the  place  where  the 
State  Bank  of  Seneca  was  located.  The  officers  of  the  old 
state  bank,  who,  as  just  remarked,  were  also  officers  of  the  new 
national  bank^  continued  to  do  business  for  the  old  bank  and  in 
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itB  name.  This  businefis,  howeyer,  consisted  in  liquidating  and 
winding  np  its  affairs.  It  pursued  the  work  ^^  of  collecting 
its  securities  and  paying  its  obligations,  and,  among  other 
things,  made  reports  to  the  bank  commissioner  of  the  state. 

It  was  unable  to  discharge  all  of  its  indebtedness,  and  to  en- 
able it  to  do  so  it  borrowed  twenty  thousand  dollars  or  more 
from  the  new  national  bank.  It  did  not  pay  the  money  so 
borrowed,  and  suit  was  thereupon  brought  against  it.  It  made 
default  in  Qie  suit,  whereupon  certain  of  its  stockholders  who 
had  not  gone  into  the  new  or  supposedly  reorganized  bank  filed 
a  motion  to  be  allowed  to  defend  in  place  of  the  corporation, 
■Alleging  the  lack  of  power  of  the  old  corporation  officers  to  incur 
the  obligations  for  which  the  suit  was  brought,  that  such  obliga* 
tions  were  given  without  consideration  and  in  fraud  of  the  old 
corporation  and  its  stockholders,  and  that  the  officers  of  the  old 
corporation,  being  the  same  as  those  of  the  new  one  and  being 
the  ones  guilty  of  the  wrongful  acts  charged,  had  neglected  to 
defend  as  they  should  have  done.  In  connection  with  the  mo- 
tion of  intervention,  the  stockholders  tendered  a  verified  an- 
«wer  setting  up  all  the  matters  herein  briefly  mentioned,  and 
asked  that  they  be  allowed  to  file  it  and,  under  it,  to  be  allowed 
to  defend  for  tiieir  company. 

The  case  was  heard  on  tiie  motion  for  leave  to  intervene  and 
to  file  the  answer.  Considerable  evidence  was  taken,  much  of 
which  tended  quite  strongly  to  support  the  contention  of  the 
fftoekholders,  especially  to  support  their  claim  that  the  old  state 
bank  had,  by  process  of  reorganization,  become  changed  into 
the  new  one.  This  claim  was  denied,  it  being  asserted  that, 
notwithstanding  the  resolution  of  the  stockholders  to  reorganize, 
a  reorganization  was  not  in  fact  accomplished,  but,  instead 
thereof,  the  new  bank  was  an  original  institution  organized 
without  reference  to  the  existence  ^^  of  the  old  bank.  If 
such  was  the  case,  the  old  bank  did  not  become  merged  into  the 
new  one,  or  changed  to  a  new  one,  but  retained  its  existence  un- 
der the  laws  of  this  state  and  was  competent  to  contract  the 
obligations  sued  on.  Seemingly,  the  only  missing  link  in  the 
chain  of  evidence  necessary  to  show  that  the  new  bank  was  a 
reorganized,  and  not  an  original,  institution  was  a  showing  that 
the  board  of  directors  of  the  old  bank  had  forwarded  the  reso- 
lution of  reorganization  to  the  comptroller,  and  thai  the  comp- 
troller's certificate  of  authority  had  been  issued  in  pursuance  to 
fueh  resolution,  and  not  in  pursuance  of  a  scheme  of  original 
incorpoiatioii.    The  inf exenee^  however,  is  strong,  from  all  the 
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eiidenoe  in  the  esse,  tbat  the  national  bank  waa  a  reorganiied, 
and  not  a  newly  organized,  inatitation.  Howeyer,  if  the  reooid 
before  ua  were  the  record  of  a  final  trial  of  the  case,  we  wonld  be 
compelled,  under  the  well-aettled  rale,  to  allow  the  judgment 
of  the  conrt  below  to  ronain  nndiatnrbed;  but  the  trial  that 
waa  had  waa  not  a  final  trial,  but  only  a  trial  of  the  motion 
for  leave  to  intervene  and  have  a  trial.  In  other  words,  the 
trial  that  waa  had  waa  not  the  trial  proper,  bnt  waa  a  trial  of 
the  preliminary  question  as  to  whether  a  trial  should  be  had. 

There  can  be  no  question  but  that  stockholders  are  entitled 
to  defend  legal  proceedings  in  behalf  of  their  corporation  in 
case  its  directors  or  managing  agents  are  willfully  or  fraudu- 
lently neglectful  of  its  interests:  Home  Min.  Co.  ▼.  McEIibbeii, 
60  Ean.  387,  56  Pac.  756.  In  that  case  it  was  said:  ^f  the 
directors  be  derelict  in  their  duties,  and  through  willful  neg- 
lect or  for  a  fraudulent  purpose  fail  to  protect  the  corporate 
interests,  the  stoddiolders  may  do  so  in  their  stead,  but  to  en- 
title them  to  do  so  it  ^^  must  be  made  to  appear  that  the  cor- 
porate officers  who  are  primarily  charged  with  the  duty  are 
willfully  or  fraudulently  neglectful  of  it.** 

A  proper  practice  in  such  cases  is  for  the  stockholders  to  move 
the  court  for  leave  to  intervene  in  the  suit  they  wish  to  defend, 
and  to  allege  and  show  that  the  authorized  and  managing  agents 
of  the  company  are  derelict  in  their  duties.  Before  allowing 
this  privilege  to  the  stockholders,  the  court  should  require  of 
them  a  prima  facie  showing,  at  least,  but  that  showing  need  not 
be  more  than  prima  facie  enough  to  enable  the  court  to  conclude 
that  there  are  reasonable  grounds  to  believe  that  Ihe  corpora- 
tion defendant  baa  a  meritorious  defense  to  the  action  against 
it  and  that  its  officers  are  fraudulently  or  improridently  neg- 
lectful of  its  interests.  This  showing  was  made  in  the  case  we 
are  considering.  Irrespective  of  the  matters  of  fraud  charged 
in  the  motion  and  answer,  and  to  support  which  there  was  some 
showing  of  testimony,  it  would  seem  that  if  the  National  Bank 
of  Seneca  was  the  State  Bank  of  Seneca  reorganized,  such  last- 
named  bank  had  no  authority  to  contract  the  obligations  sued 
on;  rather,  it  had  no  existence,  and,  having  no  existence,  the 
contracting  of  a  debt  cannot  be  predicated  of  it:  Smith  Dig. 
Nat  Bank  Dec  215.  However,  we  do  not  wish  to  be  under- 
stood as  making  such  decision  at  this  time.  We  only  remark, 
as  we  did  before,  that  such  seems  to  the  rule  of  the  cases  on  the 
subject.  If  such  be  the  law,  there  can  be  no  question,  unless 
■ome  exceptional  facta  exist,  that  the  old  corpOTation  had  no 
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power  to  contract  the  obligations  sued  on,  and  the  stockholders, 
therefore^  would  be  justified  in  asking  leave  to  defend.  Hence, 
we  are  of  the  opinion,  upon  the  showing  made,  that  the  oourt 
should  have  sustained  the  motion  of  interrention,  should  have 
allowed  ^^^  the  filing  of  the  answer,  and  the  making  of  an 
issue  thereon,  and  should  have  allowed  a  full  trial  of  the  case. 

To  enable  such  to  be  done,  the  judgment  of  the  court  below 
Is  reversed. 


Suit  hy  Stockholder. — ^The  mere  ref  anal  of  a  corporation  to  bring 
a  salt  wUl  not  authorize  any  stockholder  dissatisfied  with  its  deci< 
slon  to  himself  institute  an  action.  It  must  further  appear  that  the 
refusal  Is  wrongful:  Wallace  v.  Lincoln  Sav.  Bank,  8d  Tenn.  630, 
24  Am.  St  Rep.  625,  15  8.  W.  44&  And  It  has  been  held  that  stock- 
holders cannot  maintain  an  action  accruing  to  a  corporation  for 
breach  of  contract,  which  the  directors  refuse  to  bring:  Slattery  y. 
St.  Louis  etc.  Trans.  Ck>.,  91  Mo.  217,  60  Am.  Rep.  245,  4  S.  W.  79. 
See,  further,  Johnson  v.  National  etc.  Loan  Assn.,  125  Ala.  465,  92 

Am.  8t  Rep.  257,  28  South.  2:  Pencllle  v.  8tate  Farmars'  etc  Ins. 
Co,  74  Minn.  67,  78  Am.  8t  Rep.  826^  76  N.  W.  1026. 


PORTSMOUTH  SAVINGS  BANK  r.  HABDMAN. 

(62  Kan.  242,  61  Pac.  1181.] 

H0MBSTBAD8  —  EXTENSION  OF  MORTGAGE  ON.— A 
husband  cannot,  without  the  consent  of  his  wife,  extend  the  dura- 
tion of  a  mortage  lien  on  their  homestead. 

I.  E.  Lloyd  and  F.  D.  Turch,  for  the  plaintiff  in  error. 

H.  J.  Harwi  and  W.  M.  Boberts^  for  the  defendant  in  error. 


FEB  CTJBIAM.  The  question  in  this  case  relates  to 
the  effect  on  the  homestead  rights  of  a  wife  of  an  extension  of 
the  time  of  payment  of  a  mortgage  indebtedness  on  the  home« 
stead  made  by  the  husband  alone^  the  legal  title  to  the  land 
being  in  his  name.  Was  such  an  extension  of  time  binding  on 
tit^  wife  in  respect  to  her  homestead  rights  she  not  having  been 
a  party  to  it?  Might  she,  upon  the  foreclosure  of  the  mort- 
gage, the  time  of  payment  of  which  had  been  thus  extended, 
treat  it  as  a  new  mortage  made  without  her  consent^  and  might 
she  also  plead  the  statute  of  limitations  to  a  foreclosure  of  it 
as  though  the  time  of  payment  had  not  been  extended  by  her 
bud[>and?    The  oourt  of  appeals  held  that  the  extended  moii- 
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gtge  waft  Toid  aft  to  ber^  and  tbat,  oonodTiiig  it  to  be  in  dbet 
tiie  old  mortgage,  the  atatate  of  limitatioiiB  waa  aTmilable  at  a 
defenae  to  it.  Our  judgmoit  aooorda  with  that  of  the  ooait 
of  appeala,  though  ita  reaaooa  were  not  in  all  particulaia  what 
we  might  hafo  given. 

The  judgment  ia  aflSnned. 


A  Mortgage  on  a  Homaataad  not  algned  bj  the  wife  la  Told:  Wtt- 
teffaon  ▼.  B.  U  Bonner  Oa,  10  Mont  004,  61  Am.  8t  Rep.  527,  48 
Pac.  1106.  See,  too.  Hart  t.  Ohurcli,  126  CaL  471,  77  Am.  St.  Bap. 
106,  68  Pac.  010;  monographic  notea  to  Alt  t.  Banholaer,  12  Am. 
ht  Bep.  688-666;  Poole  ▼.  Gerrard,  66  Am.  Dec.  482-480;  WBook  ?. 
John,  52  Am.  8t  Bep.  262264. 


IN  SB  CORUM. 

[62  Kan.  271,  62  Pac  661.] 

OFPICB  AND  OFPICBRS-JUSTIOB  OF  PBACBS— POLIGB 
JUDGE.— Although  the  aame  peraon  la  prohibited  from  holding  boOi 
the  offlcea  of  justice  of  the  peace  and  of  police  judge,  yet  If  the 
police  judge  is  absent,  sick,  or  disqualified  from  acting,  snch  joatlce 
may  temporarily  act  as  police  judge  until  anch  absence  or  die- 
qualification  ceases. 

JUDGMENTS  —  COLLATERAL  ATTACK— HABEAS  COR- 
PUS.—Irregularities  preceding  a  judgment  rendered  by  a  criminal 
or  other  court  of  competent  jurisdiction  cannot  be  collaterally  at* 
tacked  or  corrected  by  a  proceeding  in  habeas  corpus. 

OFFICERS  DE  FACTO— COLLATERAL  ATTACK.— The  acta 
and  judgments  of  a  de  facto  officer  holding  a  de  facto  court  are  not 
Toid,  and  hia  title  or  right  to  the  office  la  not  aubject  to  collateral 
attach. 

Fairchild  &  Foley,  for  the  petitionera. 
0.  L.  Hay,  for  the  respondent 

^^  JOHNSTON,  J.    C.    C.  CcHTum   and  W.  0.    Bobinaon 

were  charged  witii  selling  goods  in  the  city  of  Eangman  with- 
out a  license,  in  violation  of  a  city  ordinance,  and  upon  a  trial 
in  the  police  court  were  found  guilty.  Failing  to  pay  the  fine 
imposed,  they  were  taken  into  custody,  from  which  they  seek 
to  be  relieved  by  the  writ  of  habeas  corpus. 

The  petitioners  attack  the  jurisdiction  of  the  police  jud^e  be- 
cause the  complaint  was  ewom  to  and  the  warrant  issued  by  S. 
T.  Palmer,  a  justice  of  the  peace,  who  ^^  waa  acting  police 
judge  in  t^e  absence  of   Moses  Waggoner,  the  regular   police 
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judge.  Attention)  is  called  to  section  918  of  the  General  Stat- 
xitea  of  1899  (Gen.  Stats.  1897,  c  87,  sec  18),  in  which  it  is 
prorided  tiiat  no  person  shall  hold  the  office  of  police  judge 
Ajid  justice  of  the  peace  at  the  same  time.  Standing  with  that 
provision,  and  as  part  of  the  law  relating  to  cities  of  the  second . 
olasB,  ia  another  provision  that  if  the  police  judge  be  absent, 
sick,  or  disqualified  from  acting,  a  justice  of  the  peace  shall 
act  as  police  judge  until  auch  absence  or  objection  shall  cease  t 
Qen.  Stats.  1899,  sec.  993;  Gen.  Stats.  1897,  c.  37,  sec.  100. 
We  think  these  provisions  may  be  reconciled  by  interpreting  the 
first  to  mean  that  a  person  holding  the  office  of  justice  of  the 
peace  cannot  be  dected  or  appointed  police  judge;  but  if  tiie 
police  judge  who  has  been  elected  or  appointed  be  absent,  a 
justice  of  the  peace  may  be  called  in  to  act  as  police  judge  dur^ 
ing  his  absence.  In  this  view  both  provisions  may  stand  and 
be  given  operation. 

However,  if  the  justice  of  the  peace  had  been  disqualified  to 
act,  it  would  not  have  invalidated  the  judgment  that  was  sub- 
aequentiy  rendered  or  justify  the  issuance  of  the  writ  While 
the  warrants  were  issued  and  recognizance  taken  by  the  acting 
XK>lice  judge,  the  case  was  in  fact  tried,  the  judgment  rendered 
and  the  commitment  issued  by  Waggoner,  who  was  regularly 
holding  the  office  of  police  judge.  The  aneste  were  made  with- 
out process,  by  officers  in  whose  presence  the  offenses  were  com- 
mitted, and  hence  the  matter  of  the  issuance  of  the  warrants  is 
of  little  consequence  at  this  time.  Irregularities  preceding  a 
judgm^it  rendered  by  a  court  of  competent  jurisdiction  cannot 
be  corrected  by  a  proceeding  in  habeas  corpus.  The  police  court 
had  jurisdiction  of  the  petitioners  '^  and  of  the  offense  charged 
against  them,  and  its  judgment  is  not  a  nullity  which  can  be 
collaterally  attacked;  and  in  such  case  the  errors,  if  any  were 
committed,  must  be  corrected  by  an  appeal. 

Again,  it  is  contended  that  as  Waggoner  had  been  appointed 
to  fill  a  vacancy,  and  that,  as  there  was  no  election  for  police 
judge  at  the  ensuing  election,  the  office  became  vacant,  in  tiie 
absence  of  an  appointment  subsequent  to  the  election.  It  is 
unnecessary  to  consider  whether  an  election  should  have  been 
beld,  as  Waggoner  had  been  appointed,  had  qualified,  and  was 
in  the  actual  and  undisputed  possession  of  the  office.  He  was 
at  least  a  de  facto  officer,  holding  a  de  facto  court,  and  as  sttcfa 
his  acts  were  not  void,  and  his  titie  or  right  to  the  office  was 
not  subject  to  collateral  attack :  State  v.  Williams,  60  Ean.  887, 
58  Pac  476;  State  v.  Williams,  61  Kan.  739,  60  Pac  1050. 
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It  if  next  contended  by  the  petiticHien  that  they  were  xepie- 
Mnting  the  L.  B.  Price  Mercantile  Company^  of  Kansas  Ciiy, 
Miasonri;  that  orders  were  taken  by  them  which  required  the 
approval  of  the  company  before  the  transactions  or  sales  weie 
completed,  and,  therefore,  that  the  business  in  which  they  were 
engaged  was  interstate,  and  not  subject  to  local  control  or  to 
a  license  tax«  It  may  be  remarked  that  neither  the  respondents 
nor  the  city  claim  that  anthority  exists  to  impose  a  tax  on  in- 
terstate commerce.  The  ordinance  in  terms  excludes  business 
of  that  character  from  its  operation,  and  the  claim  of  the  city 
was  that  the  business  which  the  petitioners  were  carrying  on  in 
Kingman,  in  part  at  least,  was  done  within  the  state.  We  can- 
not go  behind  the  judgment  or  open  up  and  review  the  evidence 
on  which  the  judgment  rests.  The  city  had  authority  to  impose 
a  license  tax  on  '^^  peddlers,  and  for  that  purpose  an  ordinance 
was  passed,  the  validity  of  which  is  not  assailed.  The  petition- 
en  were  charged  with  a  violation  of  this  ordinance  before  a 
court  competent  to  try  such  violations.  Upon  a  trial  it  was  ad- 
judged that  the  petitioners  were  guilty.  The  staitute  provides 
that  no  court  or  judge  shall  discharge  a  party  held  upon  any 
process  issued  on  any  final  judgment  of  a  court  of  competent 
jurisdicjion  when  the  term  of  commitment  has  not  expired: 
Gen.  Stats.  1897,  a  96,  sec.  91 ;  Oen.  Stats.  1899,  sec.  4975. 
The  record  shows  every  necessary  jurisdictional  fact,  and  upon 
its  face  the  judgment  is  valid.  It  appears  that  one  of  the  de- 
fenses made  before  the  police  court  was  that  the  business  was 
interstate,  while  the  city  made  a  contrary  contention,  and  the 
court  determined  this  question  in  favor  of  the  city,  and  wh^er 
it  decided  it  rightly  or  not  under  the  testimony  is  not  open 
to  inquiry  by  habeas  corpus:  In  re  Black,  52  Kan.  64, 
89  Am.  St  Bep.  331,  34  Pac  414;  9  Ency.  of  PL  ft  Pr. 
1046.  If  errors  were  committed  in  the  proceedings  in  police 
court,  or  in  the  force  and  effect  given  the  testimony  before  it, 
the  remedy  of  the  petitioners  was  an  appeal  to  the  district  court 
We  think  there  is  no  credit  in  the  claim  that  the  city  {^  its 
officers  prevented  the  petitioners  from  taking  an  appeal,  and 
upon  the  whole  case  we  conclude  that  the  relief  asked  must  be 
denied. 

The  petitionere  will  be  remanded. 

IN  THE  SUBSEQUENT  CASE  of  In  re  Hewes.  62  Kan.  288^  61 
Pac.  673,  it  was  uecided  that  the  Judgments  of  a  judge  pro  temporal 
elected  by  the  members  of  the  bar  of  the  county  as  iHrovlded  by 
«tatnte,  are  not  void  because  he  failed  to  qualify  by  taking  the 
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oath  of  office.  Such  Judge  Is  a  de  facto  officer.  Aa  auch  hla  Judg- 
menta  are  at  moat  voidable,  and  are  not  aubject  to  collateral  attack. 
Habeas  Corpus  is  not  an  Appropriate  Proceeding^  to  review  mere 
errors  and  irregularltiea  in  the  Judgment  of  an  inferior  court  in  a 
criminal  case:  In  re  Fanton,  55  Neb.  708,  70  Am.  St  Rep.  418»  70 
N.  W.  447;  Bz  parte  Roberson,  128  Ala.  108,  82  Am.  St  Rep.  107 
26  South.  645. 

The  Acts  of  de  Facto  Officers  are  valid,  when  they  concern  the 
public  or  third  peraona:  Farmera'  etc.  Bank  v.  Chester,  6  Humph. 
458,  44  Am.  Dec.  818;  Wilcox  v.  Smith,  5  Wend.  231,  21  Am.  Dec 
218;  Oliver  v.  Mayor,  63  N.  J.  L.  684,  76  Am.  St  Rep.  228,  44  AtL 
709.  Their  validity  cannot  be  attacked  collaterally:  Cleveland  t« 
HcGanna,  7  N.  Dak.  455,  66  Am.  St  Rep.  670,  76  N.  W.  908. 

The  Title  of  an  Officer  de  Taeto  cannot  be  attacked  ooUaterallj: 
State  T.  Barnard,  67  N.  H.  22%  68  Am.  St  Sep.  6tt^  29  AtL  4ia 


J.  B.  WATKINS  LAND  MOBTOAOE  00.  ▼.  ELLIOTT. 

[62  Kan.  291,  62  Pae.  1004.] 

OORPORATIONS,  FORBION  —  JURISDIOTION  OF— SBS- 
ViOifi  UPON.— A  loan  corporation  organlaed  in  one  state,  whi<A 
makes  its  securities  payable  in  another  at  a  designated  agency 
therein,  and  pays  them  there,  apix»lnting  a  tmstee  resident  thereof 
to  receive  and  hold  soch  secnrltles  in  tmst  for  the  payment  of  its 
^ligations  made  payable  there,  and  depositing  its  securities  with 
the  trustee  for  soch  purpose,  is  doing  business  in  that  state,  and  Is 
subject  to  the  Jurisdiction  of  its  courts  by  service  of  summons  od 
Its  president  or  other  managing  agent  casually  found  within  sudi 
state. 

A.  0.  Mitchell  and  S.  D.  Bishop,  for  &b  plaintiff  in  emr. 
W.  W.  Nevison  and  D.  S.  Alfoid,  for  the  defendant  in  error. 


DOSTEB,  C.  J.  This  was  an  action  on  a  judgment 
rendered  by  a  court  of  record  of  New  York  in  favor  of  Cornelia 
TJ.  Elliott  against  the  J.  B.  Watkins  *^  Land  Mortgage 
Gompany.  Judgment  was  again  rendered  in  favor  of  Elliott^ 
and  from  it  error  has  been  prosecuted  to  this  court.  The  mort- 
gage company  is  a  loan  corporation  organized  under  the  laws  of 
C/olorado.  Suit  was  brought  against  it  in  New  York  and 
personal  service  of  summons  obtained  on  J.  B.  Watkins,  its 
president.  It  made  no  appearance  to  the  action,  and  judgment 
by  default  was  rendered  against  it.  l%e  action  in  this  state 
was  on  a  transcript  of  such  judgment  The  defense  was  lack  of 
jurisdiction  of  tiie  court  of  New  York  over  the  person  of  the 
4lef endant    The  ground  of  this  daim  was  that  the  mor^[8gs 
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comptny  was  a  corporation  f oieign  to  New  York,  and  Qierafoie 
wit  not  amenable  to  foit  in  that  state  unless  it  was  doing  basi- 
ness  there.  The  contention  was  also  made  that  the  fact  of  the 
company's  doing  business  in  New  Yofk  mnst  affinnatiyely  appesr 
from  the  record  sued  on,  which  fact  it  was  claimed  did  not  appesr 
from  the  record  in  question.  Theee  are  likewise  the  contentions 
in  Ihis  court 

We  had  occasion  in  Mutual  Beserre  Fund  life  Ason.  t. 
Boyer,  62  Ejol  31,  61  Pac  388,  to  ocmsider  and  announce  our 
approval  of  the  rule  contended  for  by  the  plaintiff  in  enox,  m, 
that  a  corporation  of  one  of  the  states  not  doing  business  in 
another  cannot  be  subjected  to  suit  in  such  other  state  by  the 
serrice  of  summons  on  one  of  its  officers  casually  found  therein. 
In  that  case  we  quoted  from  the  authori^  upon  which  plsintiS 
in  error  in  this  case  principally  relies,  to  wit,  St  Clair  t.  Coi, 
106  XT.  B.  866,  1  Sup.  Ct  Bep.  364,  as  follows:  '^e  are  of 
opinion  that,  when  serrice  is  made  within  the  state  upon  an 
agent  of  a  foreign  corporation,  it  is  essential,  in  order  to  support 
the  jurisdiction  of  the  court  to  render  a  personal  judgment, 
that  it  *^  should  appear  somewhere  in  the  record — either  in 
the  application  for  the  writ  or  accompanying  its  eerTioe,'or  in 
the  pleadings  or  the  finding  of  the  courts— that  the  corporation 
was  engaged  in  business  in  the  state." 

As  likewise  ezpressiye  of  the  rule,  we  also  quoted  from  Mor» 
weti  on  CorpcH'ations,  section  980,  as  follows:  *T.{  a  corporaticHi 
is  not  engaged  in  trade  and  makes  no  contracts  in  a  foreign 
state^  justice  seems  to  demand  that  it  should  not  be  subjected 
to  suits  in  that  jurisdiction;  and  it  has  been  held,  theref(He^ 
that  under  these  circumstances  the  agents  of  the  company  have 
no  authority  to  represent  it  in  receiving  eerrice  of  writs  or 
entering  a  voluntary  appearance.  Service  of  process  upon  the 
president  or  other  managing  agent  of  a  corporation,  while  mere- 
ly casually  present  in  the  jurisdiction  of  another  state,  does  not 
constitute  personal  service  upon  the  corporation  itself.'^ 

It  would  appear,  therefore,  that  the  rule  contended  for  is 
sound ;  but  we  are  of  opinion,  however,  that  it  does  not  apply  to 
the  case  of  the  plaintiff  in  error,  or,  rather,  that  its  case  li^ 
within]  the  exception  to  the  rule  and  not  within  the  rule  itself. 
The  record  sued  on  shows  that  it  was  making  contracts  and 
otherwise  doing  business  in  the  state  of  New  York.  The  action 
in  New  York,  as  shown  by  the  transcript  of  judgment  sued  on, 
was  on  instruments  called  '^real  estate  debenture  coupon  bonds." 
These  bonds  showed  on  their  face  that  they  belonged  to  a  certain 


Ilea  1900.]    J.  B.  Watkiss  Land  etc.  Co.  v.  Bluoiz.         887 

dekignated  series  aggregating  one  hnndied  Aonsand  dollars,  all 
payable  at  the  National  Bank  of  Commexce^  in  the  City  of  New 
York,  and  all  secured  by  flie  assignment  to  and  deposit  with  a 
trustee,  to  wit>  the  Farmers'  Loan  and  Trust  Company  of  New 
iTgA,  of  an  equal  amount  of  real  eetate  mortgages.  And  it  was 
further  specified  in  the  bonds  that  they  did  not  become  obliga- 
tory ^^^  until  the  trustee  had  indorsed  thereon  a  certificate  of 
liie  fact  that  the  specified  amount  of  mortgage  securities  had 
been  assigned  to  and  deposited  with  it  for  the  benefit  of  the 
liolders  of  the  debentures^  in  accordance  with  the  terms  of  an 
agreement  entered  into  between  it  and  the  mortgage  company. 
In  fhe  ease  of  the  bonds  sued  on,  tiie  trustee  had  indorsed  there- 
on the  required  certificate.  We  think  this  showed  a  doing  of 
bniiineBa,  a  making  of  contracts,  by  tiie  mortgage  company  in  the 
state  of  New  York.  The  bonds  were  payable  at  a  designated 
agency  in  New  York.  This  involTed  a  remittance  of  money 
to  the  agency  to  meet  lihe  obligations  at  maturity;  it  inyolved 
a  contract  of  employment;  an  agency  of  the  one  party  for  the 
other;  it  invdred  an  accounting  between  them;  it  inyolved  the 
incurrence  of  a  liability  enforceable  by  the  principal  against  the 
agent  in  New  York. 

The  bonds  sued  on  also  diowed  the  making  of  a  contract  of 
trusteeship  in  New  York,  enforceable  in  that  state.  The  ezecu- 
tion  of  this  contract  involved  the  placing  of  valuable  securities 
under  lihe  protection  of  the  laws  of  New  York,  and  subject  to 
the  jurisdiction  of  the  courts  of  that  state.  It  involved  relations 
between  the  creator  of  the  trust,  the  trustee  and  cestui  que 
trust,  enforceable  in  the  courts  of  New  York.  Now,  the  mak- 
ing of  the  several  contracts  and  the  creation  of  tiie  several 
relations  mentioned  were  all  shown  by  the  record  of  the  case  in 
New  York  sued  on  in  this  state,  and  ^erefore  we  are  entitled  to 
presume,  as  a  consequence  thereof,  the  execution  of  such  con-> 
tracts  and  the  carrying  on  of  such  relations;  that  is,  to  presume 
the  Jxansaction  of  the  business  the  parties  agreed  to  conduct 

The  statutes  of  the  state  of  New  York,  introduced  in  evidence 
npon  the  trial  of  the  action  in  this  state,  authorized  ^^^  the 
service  of  process  upon  the  president  of  a  foreign  corporation 
doing  business  in  tiiat  state. 

The  plaintiff  in  error  also  raises  a  question  of  revivorship, 
which  revivorship,  as  it  says,  was  made  necessary  by  the  appoint* 
ment  of  a  receiver  of  its  assets  and  to  manage  its  affairs,  and  it 
^h^  raises  a  question  as  to  the  validity  of  an  attachment  of 
scHDO  of  its  property  on  account  of  a  contract  between  its  cred* 
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iton  to  ihtre  equally  and  without  prefereiiGe  in  its  aaaeta.    The 
firat  of  theae  daima  ia  imfounded;  the  other  one  ia  not  in  the 


There  is  no  error  in  the  record,  and  Ihe  judgment  of  the  court 
below  ia  affirmed. 


IN  THB  GASB  of  Mutual  Reaenre  Fund  life  Aaaa.  r.  Boyer«  el 
Kan.  81,  01  Pac.  887,  cited  In  tbe  princii>al  case.  It  wma  decided, 
on  the  same  authoritiei  therein  cited,  that  if  a  foreign  Uf^  Inanranee 
company  had  at  one  time  tranaacted  buslneaa  within  the  state  under 
license  duly  iesned,  and  filed  as  required  by  statute,  and  had  alas 
filed  Ita  written  consent  Irrevocable  to  the  institution  of  suits 
against  it  in  the  courts  of  the  state,  it  la  not  liable  to  suit  within 
that  state  on  a  policy  of  inanrance  Issued  in  another  atate^  if.  prior 
to  the  issuance  of  such  policy,  it  had  been  expelled  or  had  with- 
drawn from  and  haa  entir«^  ceased  to  do  business  in,  the  former 
state. 

A  Foreign  Ckirporation  la  Doing  Businesa  In  a  atate  tf  it  mains 
a  single  loan  to  a  resident  and  takea  therefor  promissory  notes  se- 
cured by  mortgage  upon  real  property  aituate  within  the  state:  State 
▼.  Bristol  Bay.  Bank,  108  Ala.  8»  54  Am.  8t  Bep.  141,  18  Sooth.  633. 
Compare  Florshelm  Bros.  Dry  Qooda  Oe^  t.  Lester.  00  Ark.  12Qt  40 
Am.  St  Bep.  102,  29  8.  W.  84. 

Tdreign  Corporation— rrocess.— -If  a  foreign  corporation  flalla  ta 
«omply  with  the  lawa  of  a  states  but  ia  still  engaged  in  business 
therein,  Ita  assent  to  serrice  upon  ita  managing  agent  ia  ImiAied: 
Foster  ▼.  Betcher  Lumber  Go.,  6  &  Dak.  07,  40  Am.  St.  Reii.  803t 
W  N.  B.  0.  But  so  long  aa  a  corporation  confinea  ita  operatkNis  te 
the  state  In  which  it  waa  created,  senrice  cannot  be  had  on  its 
officers  temporarily  within  another  state:  Orook  ▼•  GIrard  Iron  efea 
Ca.  87  Md.  188,  07  Am  St  Bep.  82B,  89  AU.  94;  Oaratena  ▼.  Lieidlgk 
ote.  Lumber  Oo^  13  Waah.  460,  08  Am.  St  Bep.  90Qb  tt  Fae.  IMl. 


TOWKSSND  BBIOE  AND  CONTBAOTINO  CSOICPANT  ?. 

ALLEN. 
ie2  Kan.  811,  02  Pac  lOO&I 

MOBTGAOBS  OF  FBOPBBTT  NOT  IN  POTBNTIAI*  BK- 

I8TBN0B.— A  mortgage  on  clay  in  the  bank  In  ita  natural  states  est 
severed  or  set  apart  in  any  manner,  and  upon  the  brick  to  be  man- 
ufactured therefrom,  la  a  mortgage  upon  property  not  haying  a  po- 
tential  existence,  and  la  ineffectual  to  create  a  lien  on  the  brick  not 
manufactured  nor  in  existence  when  the  mortgage  waa  executed. 

H.  E.  EUiaton,  for  the  plaintiff  in  error. 

Wollman,  Solomon  ft  Cooper,  for  the  defendants  in  enuK, 

»\  JOHNSTON,  J.    John  W.  AUen,  Jamea  P.  MeQnin^ 
36tn  H.  Bany,  and  T.  J.  Bmlen,  who  owned  six  neves  si 
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near  Atehison  upon  which  there  wexe  machinery  and  appliances 
for  the  mannfactore  of  nitrified  brick,  leased  the  same  to  John 
GaSney  for  a  term  of  one  year  at  a  stipulated  rental,  payable 
monthly.  The  instrument  also  provided  that  the  lessors 
should  have  and  retain  a  lien  on  the  day  and  material 
taken  from  the  premises  and  upon  the  hndi  manufactured 
there  to  secure  the  payment  of  accrued  and  unpaid  ^^ 
rent  Oaffney  at  once  entered  into  poesession  of  the  premises 
and  manufactured  large  quantities  of  vitrified  paving  brick.  On 
November  10, 1894,  the  T.  B.  Townsend  Brick  and  Contracting 
Company  purchased  a  large  quantity  of  brick  from  Gaffney,  in- 
cluding those  in  controversy,  and  immediately  after  the  purchase 
took  possession  of  the  same.  The  rent  due  to  the  lessors  had 
been  paid  down  to  and  including  the  fourteenth  day  of  October, 
1894,  and  when  the  controversy  arose  between  the  lessors  and 
the  purchasers  of  the  brick  there  was  due  from  Gaffney  to  the 
lessors  for  rent  the  sum  of  two  hundred  and  fifty  dollars.  The 
lessors,  claiming  the  brick  so  purchased  and  taken  possession  of 
by  the  T.  B.  Townsend  Brick  and  Contracting  Company  by 
virtue  of  the  conditions  and  lien  stated  and  given  in  the  lease, 
brought  this  action  to  recover  the  value  of  the  brick,  and  the 
trial  court  sustained  the  lien  claimed  by  the  plaintiffs  and  ren- 
dered judgment  in  their  favor.  The  judgment  was  afSrmed  by 
the  court  of  appeals,  and  the  validity  of  the  mortgage  Uen  ia 
again  presented  for  consideration. 

It  may  be  assumed  that  the  lease  created  a  lien  on  any  brick 
that  had  been  made  and  were  in  existence  when  the  lease  was 
executed  and  filed  in  the  office  of  the  register  of  deeds;  but  can 
it  be  held  to  create  a  lien  on  brick  made  long  afterward?  None 
of  the  brick  in  controversy  had  been  made  when  the  lease  was 
executed,  and  even  the  day  and  shale  from  which  brick  were 
subsequently  made  were  then  in  the  bank  and  in  a  natural  state. 
The  face  of  the  bank  had  been  properly  stripped,  but  before  the 
elay  used  to  produce  the  bricks  in  controversy  had  been  reached, 
clay  sufficient  to  make  a  million  of  bricks  had  been  taken  from 
the  bank.  The  day  and  shale  in  the  bank  have  peculiar 
qualities  necessary  for  the  manufacture  of  ^^^  vitrified  brick, 
qualities  which  ordinary  clay  does  not  contain,  but  no  portion 
of  the  same  which  ultimatdy  became  an  element  in  the  brick 
in  controversy  was  in  any  manner  set  apart  by  severance  nor 
by  the  marking  of  the  place  fr<»n  which  it  should  be  taken. 
There  was  no  agreement  nor  was  it  in  contemplation  of  the  par- 
tiea  that  any  particular  day  on  the  premises  should  be  used^ 
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but  the  lessee,  Gaffney,  had  the  right  to  take  day  and  shale 
for  the  purpose  of  maldng  brick  from  any  portion  of  the  six 
acre  tract  leased  to  him.  Certainly,  the  brick  in  controTersy 
were  not  in  actual  existence  when  the  chattel  mortgage  was 
made,  and  the  day  and  shale  which  entered  into  the  mannfactoxe 
of  the  same  could  not  be  identified  in  any  manner. 

The  general  rule  is  that  no  one  can  mortgage  properly  whidi 
does  not  exist  or  which  does  not  bdong  to  him.  It  la  true 
parties  may  make  contracts  with  reference  to  after-acquixed 
property  which  will  be  upheld  as  between  themselyesy  but  audi 
contracts  are  not  to  be  treated  aa  chattel  mortgages.  The  con- 
tention here  is  that  the  clay  and  shale  used  in  producing  the 
brick  in  controversy  were  in  existence;  that  these  constituted  the 
principal  dements  which  entered  into  the  making  of  fiie  bride 
in  oontroversy;  and  therefore  they  had  a  potential  existenoe  to 
whidi  the  mortgage  lien  might  attach.  It  ia  spedfically  agreed 
tiiat  the  material  out  of  whidi  a  thousand  brick  were  made  was 
only  worth  from  twenty  to  thirty  cents,  while  that  amount  of 
bride  when  completed  was  w<Nrth  dgfat  dollars.  It  is  also  agreed 
that  the  nature  of  the  clay  was  so  completely  changed  by  His 
process  of  converting  it  into  vitrified  brick  that  it  naturally 
would  never  return  to  its  original  condition.  The  attempt  to 
give  a  chattel  mortgage  upon  the  day  in  the  bank  was  in- 
effectual, because  there  was  no  severance,  no  setting  ^^  apart 
by  marking  or  otherwise,  and  being  in  its  natural  state  it  must 
be  regarded  as  real  estate,  and  we  are  of  opinion  that,  under  the 
authority  of  Long  v.  Hines,  40  Kan.  216,  10  Am.  St  Bep.  189, 
IS  Pac  839,  the  brick  had  no  such  actuid  or  potential  existence 
when  the  mortgage  was  made  as  to  subject  them  to  the  lien  of 
the  same.  In  that  case,  it  was  held  that  a  diattel  mortgage 
on  a  com  crop  to  be  grown  in  the  future,  but  which  had  not 
been  planted  at  the  time  of  the  execution  of  the  mortgage,  was 
void  as  against  subsequent  purchasers  or  attaching  creditors, 
although  tiie  mortgagor  was  in  possession  of  the  land  when  the 
mortgage  was  executed. 

While  it  is  held  that  a  valid  mortgage  may  be  given  on  a 
growing  crop,  the  crop  itsdf  has  a  potential  existence  and  will,  in 
due  course  of  time  and  nature,  develop  and  mature;  btit  a 
crop  cannot  be  said  to  have  an  actual  or  potential  exiatence 
merely  because  a  person  may  have  soil  upon  which  to  grow  a 
crop  or  seed  for  that  purpose.  While  the  soil  and  the  seed 
are  essential,  a  crop  cannot  come  into  existence  except  by  a  new 
intervening  act,  and  except  with  the  asaistance  of  other  elements 
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and  forces:  Cole  t.  Kerr,  19  Neb.  563,  26  N.  W.  698.  So  here, 
while  the  day  is  an  essential  element  in  the  manufacture  of 
brick,  {he  process  of  manufacture  completely  changes  its  form 
and  character.  The  brick  were  not  in  existence  when  the  mort- 
gage was  executed,  and  besides,  they  would  noTer  again  become 
islay  or  return  to  i^e  original  condition.  Other  elements  and 
forces  were  employed  in  the  manufacture,  so  that  the  identity 
of  the  day  was  entirely  lost,  and  the  product,  as  we  have  seen, 
is  worUi  about  forty  times  more  tiian  the  day  which  entered  into 
it 

It  is  argued  that  because  day  was  the  principal  material  from 
which  the  brick  were  made,  and  was  in  ^*  existence,  that  the 
rule  of  Long  t.  Hines,  40  Ean.  216,  10  Am.  St.  Bep.  189,  16 
Pac  339,  cannot  apply.  The  mortgagor  had  the  soil  and  seed 
in  the  case  mentioned,  which  were  the  prindpal  dements  for  the 
production  of  the»  crop,  but  the  product  was  held  not  to  haye  a 
potential  existence;  and  for  like  reasons  it  must  be  hdd  that 
the  product,  made  largely  from  day,  had  no  such  existence  when 
{be  mortgage  was  made  as  to  make  it  subject  to  the  lien  thereof. 
It  having  been  held  that  tl)e  instrument  was  insuf&cient  to  con- 
stitute a  lien  on  the  brick  in  controyersy,  it  is  unnecessary  to 
consider  the  points  made  with  reference  to  the  filing  of  the 
same  in  the  c^ce  of  the  register  of  d^eeds. 

The  judgments  of  the  district  court  and  of  the  court  of  ap- 
peals will  be  reversed,  and  the  cause  remanded  with  directions 
to  ent6r  judgment  in  favor  of  the  T.  B.  Townsend  Brick  and 
Contracting  Company. 

ICortgages  of  Property  not  in  Szistsncs  cannot,  as  a  rule,  be 
upheld  or  enforced  in  a  suit  at  law:  Morrill  v.  Noyea;  56  Me.  468,  90 
▲m.  Dec.  486;  Bochester  DistiUing  Gow  f .  Basej,  142  N.  T.  570^  40 
Am.  8t  Bep.  68S,  87  N.  B.  632.  Compare  HaU  y.  Glass,  123  CaL 
800,  60  Am.  8t  Bep.  77,  66  Pac.  338;  Donovan  ▼.  St  Anthony  etc 
Elevator  Co.,  7  N.  Dak.  613,  66  Am.  St  Bep.  674,  75  N.  W.  800.  See, 
fnrtheTt  the  monosraphic  notes  to  Gregg  ▼.  Sanford,  76  Am.  Dec 
728-788;  Moody  t.  Wright,  46  Am.  Dec.  712-71& 

Sales  of  Property  not  in  Bzistenoe  are  discussed  in  the  mono- 
graphic note  to  Forsyth  MCg.  Co.  t.  Castlen,  81  Am.  St  Bep.  42-4& 
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printed  condition  on  an  nnBlgned  limited  ronnd-trlp  nllrond  pas- 
•enger  ticket,  that,  *'ln  conalderatlon  of  tlie  redoced  rate  at  which 
tiUa  tl^et  la  aold.  It  la  hereby  agreed  that  It  wffi  not  be  good  for 
going  pasaage  after  midnight  of  the  date  named  Id  attached  conpoo, 
nor  for  return  passage  after  midnight  of  date  punched  In  maigtai 
hereof,**  la  reaaonable  and  nnambignona.  The  acceptance  of  aocb 
ticket  and  its  nae,  whether  snch  condition  la  read  or  not,  consti- 
tute a  contract  between  the  carrier  and  the  passenger,  thie  terms 
of  which  cannot  be  raried  or  contradicted  by  parol  erldence. 

RAILROADfr-UNBIONBD  LIMITED  TICKETS— EFFECT 
OF  CONDITIONS.— Want  of  the  algnature  of  the  purchaser  on  a 
limited  round-trip  paaaenger  ticket  doea  not  relleye  him  from  an  ob- 
seryance  of  a  printed  condition  thereon  requiring  the  ticket  to  be 
naed  for  return  passage  before  the  date  punched  In  the  maiglD 
thereof. 

A.  A.  Hurd  and  0.  J.  Wood,  for  the  plaintiff  in  error. 

J.  D.  Houston,  for  the  defendant  in  error. 


SMITH,  J.  On  the  twenty-Beventh  day  of  May,  1894, 
phintiS  below,  Lena  Price,  took  passage  at  Wichita  on  one  of 
tlie  passenger  trains  of  tiie  Atchison,  Topeka  &  Santa  F& 
Bailroad  Company,  then  operated  by  receivers,  intending  to  ride 
thereon  to  Woodward,  Indian  Territory.  After  the  train  had 
atarted,  ahe  presented  to  the  conductor  the  **^  return  portion 
of  a  ticket  from  Wichita  to  Woodward,  Indian  Territory,  ai 
follows: 
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ATCHISON.  TOPXKA  *  SANTA  R  RAILBOAD  COHPANT. 

BBTUnN-TRIP  CX>UPON. 

Qood  fbr  OM  flnt-€]|Mi  pMtaa«  anltiu  otiMnriat  liiddni& 

WICHITA  TO  WOODWABD.  t  T. 

Vbta  tUap^d  hy  ComMny't  airant  and  tnbiMt  to  Ibt  ffollov> 

inceuntrMtt 

In  eoitfid«ratloB  of  «h»  rodneod  mt»  ■%  vhldi  this  tiektt  !■ 
told,  it  iB  hoMln  asMd  that  it  will  not  to  coed  lor  coiaa  po»> 
Mgo  ofter  midnUht  of  tto  dtto  o«maa  io  ntuebed  ooopon. 
nor  for  rotum  ponom  after  midnitbt  of  data  poaotod  in  Bor> 
■  gio  toroof,  aod  thallt  U  itrictly  noo-tronsforablo.  Coodoetora 
will  teka  it  up  aod  eollaet  foil  fara  if  prsteBtod  bj  othar  than 
«ha  paraoo  whota  tignatiua  is  barain.  or  if  noia  tbao  ooa  data 
la  oanoalad.  or  if  it  u^owt  alteratioa. 

Fote  ->  Obo.  T.  Nic^olsoii, 

Locaia  Mitral  i\i«Mfi#tr  mUl  TUket  AgmL 
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She  ins  told  bj  the  conductor  that  Ilia  tfano  Ub^  of  the 
had  expired,  and  that  she  would  ha^e  to  get  oft  at  Derby, 
ihe  next  atatioxi.  This  she  did  under  what  the  jury  found  to  be 
^forcible  persuasion.^  The  petition  of  pkintifl  in  the  court 
below  alleged  in  general  terms  that  she  was  rightfully  riding 
on  the  defendants'  train  as  a  passenger  for  hire  and  entitled  to 
be  carried  from  Wichita  to  Woodward,  Indian  Territory;  that 
■he  was  directed  and  ccnnpelled,  without  right  or  justice,  and 
against  her  consent,  to  leave  the  car  and  train^  and  was  by  the 
conductor  negligently  and  wrongfully  ejected  therefrom,  to  her 
damage,  etc 

On  the  trial  Frank  Price,  a  brother  of  plaintiff  below,  testified, 
over  the  objections  of  defendants,  that  he  had  purchased  the 
ticket  for  his  sister  at  Woodward,  Indian  Territory,  for  the 
round  trip  from  the  latter  place  to  Wichita  and  return;  that  he 
had  asked  and  paid  for  an  unlimited  ticket,  and  that  he  did  not 
notice  the  pundi  marks  tfaeieon;  that  he  saw  it  was  from  Wood- 
ward *^  and  gaye  no  more  attention  to  it.  There  was  no  testi- 
mony showing  that  the  witness  Price,  who  bought  the  ticket, 
told  his  sister  that  the  same  was  unlimited;  and  the  jury,  in 
response  to  a  particular  question  of  fact,  answered  that  he  did 
not  inform  her  of  the  conyersation  had  by  him  with  the  ticket 
agent  at  Woodward.  Verdict  and  judgment  were  rendered  for 
the  plaintiS  below,  and  the  case  was  affinned  by  the  court  of 
appeals. 

Counsel  for  plaintiffs  in  error  contend,  and  haye  dted  many 
sathorities  to  sustain  their  position,  that  the  conductor  must 
aaoertain  the  rights  of  a  passenger  to  trayd  fnmi  the  ticket 
alone;  timt  a  ticket  being  presented  to  him  which  showed  that  a 
prior  right  of  the  passenger  to  travel  had  ezpized,  he  was  fully 
justified  in  putting  plaintiff  off  the  train,  and  his  justification 
exempted  the  ccnnpany  from  liability;  that  the  expulsion  being 
rij^tfnl,  if  the  plaintiff  below  had  bought  and  paid  for  an  un- 
limited ticket  and  was  fumished  a  limited  one  by  the  agent  of 
the  company,  her  remedy  waa  an  action  for  breach  of  the  oon« 
tract  to  carry,  and  not  in  tort  This  contention  is  combated  by 
oounsel  for  defendant  in  error,  and  many  cases  dted  holding 
that  while  the  conductor  himself  in  such  case  may  be  exonerated 
from  liability,  the  plaintiff  having  bought  an  unlimited  ticket, 
tiie  corporation  is  liable  for  her  ejection  from  the  train,  not- 
withatmding  the  conductor  had  no.  other  guide  for  his  conduct 
toward  the  passenger  than  the  language  of  the  ticket,  and  that 
a  leoovvry  is  not  restricted  to  damages  for  breach  of  contract 
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The  etset  an  not  at  all  hannomaoB  on  this  qnertion:  I 
Elliott  on  Railroads,  oec.  1594.  In  our  ^iew  of  tiie  law  appli- 
cable to  the  facta  presented  in  the  record,  it  is  nnneceeaary  to 
decide  which  aide  is  right  in  its  contention  '^  on  this  qae»- 
tion.  The  plaintiff  below  had  the  round-trip  ticket  in  her  pc«- 
aes&ion  for  about  five  weeke^and  within  the  limit  of  time  stamped 
on  the  going  part  of  the  same  she  traveled  from  Woodward, 
Indian  Territory,  to  Wichita.  The  time  limita  were  plainly  in- 
dicated on  the  tidcet»  and  she  was  in  no  maimer  deceived  as  to 
its  conditions,  for  nothing  had  been  said  to  her  intimating  that 
when  the  ticket  wad  purchased  Qxe  agent  of  the  company  stated 
it  was  unlimited.  She  could  haye  no  grounds  to  doubt  that  tiie 
time  limit  expressed  in  the  ticket  was  binding  on  her,  and  no 
reason  whatever  to  believe  that  the  conditions  thereof  had  been 
waived  by  the  company  or  its  agent  The  conductor  also  was  in 
ignorance  of  any  alleged  contract  or  agreement  different  fraa 
that  printed  on  the  ticket 

Much  stress  is  laid  on  the  fact  that  the  ticket  was  unsigned 
at  the  place  left  for  signature  on  the  margin.  The  f<dlowing 
language  printed  thereon:  ''In  consideraticm  of  the  reduced 
rate  at  which  this  ticket  is  sold,  it  is  hereby  agreed  that  it  will 
not  be  good  for  going  passage  after  midnight  of  the  date 
named  in  attached  coupon,  nor  for  return  passage  after  mid- 
night of  date  punched  in  margin  hereof,  and  that  it  is  strictiy 
nontransferable.  Conductors  will  take  it  up  and  collect  full 
fare  if  presented  by  other  than  the  person  whose  signature  is 
hereon." 

The  evident  purpose  of  requiring  this  ticket  to  be  signed 
was  to  render  it  nontransferable  and  to  identify  the  purchaser. 
The  lack  of  a  signature  did  not  relieve  the  holder  from  an  ob- 
servanoa  of  that  condition  which  required  the  ticket  to  be  used 
for  return  passage  before  the  date  punched  in  the  margin.  In 
Dangerfield  v.  Atchison  etc.  By.  Co.,  62  Ean.  85,  61  Pac.  405, 
it  was  said :  '^Limited  round-trip  tickets,  like  the  one  preeented 
by  Dangerfield,  are  in  common  use  throughout  the  ***  country, 
and  the  conditions  written  upon  the  face  of  sudi  tickets, 
and  which  constitute  the  contract  between  the  parties,  are 
not  unreasonable  or  invalid.  •  •  .  •  Attention  is  called  to  tiie 
fact  that  the  original  purchaser  did  not  sign  the  ticket  when 
it  was  issued,  but  it  is  clear  that  his  failure  to  sign  did  not 
eliminate  the  conditions  of  the  contract  If  these  were  binding 
upon  the  company,  they  were  equally  binding  upon  the  pur- 
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ciiaser,  whether  ngned  by  him  or  not  Nor  does  the  feet  that 
the  fint  company  omitted  or  dispensed  with  the  ngning  of  the 
ticket  a£Fect  the  right  of  the  second  company  to  insiet  on  the 
conditionfl,  and  it  did  not  make  the  ticket  transferable'*:  See 
also^  Hutdiinson  on  CSarriers,  sec.  575;  1  Fett  Carr.  Pass.,  sec. 
285 ;  Quimby  ▼.  Boston  etc.  B.  B.  Co.,  150  Mass.  365, 23  N.  E.  205. 

There  is  a  distinction  beween  tickets  which  are  mere  tokens 
or  checks  not  purporting  to  be  contracts  between  the  carrier 
and  the  purchaser^  bnt  which  only  indicate  the  rente  over  which 
the  passenger  is  to  be  carried^  and  contract  tickets  like  that 
in  the  present  case.  This  difference  was  noted  in  Fonseca  t. 
Ctmard  Steamship  Co.,  153  Mass.  553,  26  Am.  St  Bep.  660,  27 
N.  E.  665,  wherein  it  was  held  that  one  who  accepts  a  contract, 
and  proceeds  to  avail  himself  of  its  provisions^  is  bound  by  the 
conditions  and  stipulations  expressed  in  it,  whether  he  reads 
fhem  or  not  In  Elliott  on  Bailroads,  volume  4,  in  a  note  to 
section  1593,  the  following  rule  is  deduced  from  numerous 
authorities  dted:  *^e  think  that  a  ticket  may  be  both  a  re- 
ceipt and  a  contract,  and,  in  so  far  as  it  is  a  contract,  its  terms 
should  be  held  binding.  Many  of  the  cases  above  cited  hold 
that  a  mere  notice  limiting  liability  or  the  like,  printed  on  the 
ticket,  IS  not  binding  because  it  is  not  a  contract,  but  when 
shown  to  be  part  of  the  contract,  if  it  is  such  as  the  law  permits, 
we  think  it  is  binding,  and  there  can,  we  think,  be  no  doubt  that 
such  is  the  case  as  to  terms  and  stipulations  in  the  '^  contract 
part  of  the  ticket,  especially  where  it  is  signed  by  the  purchaser.*^ 

In  the  same  section,  the  following  on  the  subject  is  said: 
^ut  the  terms  of  the  contract,  or  certain  conditions  and  limita- 
tions which  enter  into  and  form  part  of  the  contract,  are  fre- 
quently written  or  printed  on  the  face  of  the  ticket,  and  where 
such  is  the  case  we  think  the  better  rule  is  that  a  passenger  has 
no  right  to  rely  on  the  representations  of  an  agent  or  conductor 
which  are  contotry  to  its  express  limitations  and  conditions.'' 

In  the  case  of  Kansas  etc.  B.  B.  Co.  v.  Bodebaugh,  38 
Kan.  45,  5  Am.  St  Bep.  715,  15  Pac  899,  relied  on  by  coun- 
sel for  defendant  in  error,  the  loss  of  a  passenger's  baggage 
was  involved.  There  was  a  declaration  printed  on  the  ticket, 
as  follows:  ^one  of  the  companies  represented  in  this  ticket 
will  assume  any  liability  on  baggage,  except  for  wearing  ap-^ 
parel,  and  then  only  for  a  sum  not  exceeding  one  hundred 
dollars.'*  There  was  a  blank  space  for  the  purchaser's  sig- 
natnie^  but  it  was  not  filled.    It  was  decided  that  the  above 
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condition  wmi  not  binding  on  the  pAsaenger.  The  langnage 
vsed  is  referred  to  in  the  opinion  as  a  declaration  of  the 
oompany.  It  wae  merely  an  aaaoiion  on  the  pc^  of  the 
carrier — a  proclamation  that  it  abaolyed  itself  from  liability 
for  loBB  exceeding  one  hundred  dollars.  The  case  at  bar  is 
materially  different  Here  there  was  something  more  than  a 
notice  to  the  passenger  that  the  ticket  mnst  be  nsed  within  the 
limited  time.  The  words  nsed  in  the  tidcet  in  the  present  case 
were  indicative  of  a  contract  between  the  parties  regarding  the 
time  within  which  the  ticket  must  be  nsed :  Elliott  on  Railroads^ 
sec  1593,  and  note. 

It  follows  logically,  when  it  is  decided  that  the  acceptance 
and  use  of  such  a  ticket  as  that  held  by  the  defendant  in  error 
constituted  a  contract  between  her  '^  and  the  carrier,  that  its 
positive  terms,  being  expressed  in  writing,  cannot  be  contra- 
dicted or  varied  by  parol  evidence.  Nor  can  oral  agreemcDts 
relating  to  the  subject  expressed  in  the  written  ticket,  made  be- 
fore or  at  the  time  it  was  issued,  be  received  in  evidence  in  con- 
tradiction of  its  stipulations.  This  is  but  the  application  of  an 
old  and  well-settled  rule  of  evidence:  Rodgers  v.Perrault,41  Ejul 
385,  21  Pac.  287;  Willard  v.  Ostrander,  46  Kan,  591,  26  Pac 
1017,  and  cases  cited.  There  is  no  ambiguity  appearing  in  this 
contract  of  carriage,  or  the  use  of  words  having  a  doubtful  mean- 
ing. So  far  as  the  knowledge  of  plaintiff  below  is  concerned, 
it  is  not  pretended  that  she,  at  any  time  prior  to  her  alleged 
injury,  had  any  other  information  regarding  her  rights  as  a 
passenger  beyond  those  derived  from  the  expressed  stipulations 
of  the  ticket.  The  attempt,  therefore,  of  the  plstintiff  below  to 
impeach  the  written  terms  of  the  ticket  by  the  paitd  testinKmy 
of  her  brother  must  fail  of  its  purpose,  and  the  testimony  held 
to  be  inadmissible. 

Holding  this  view  of  the  case,  it  follows  that  the  plaintiff  be- 
low was  not  wrongfully  put  off  the  train.  The  judgment  of  the 
court  of  appeals  and  district  court  will  be  revened,  with  direc- 
tions to  the  latter  court  to  enter  judgment  on  the  findings  of  the 
jury  in  favor  of  the  defendants  below. 
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BZVBIVa  ETVBCT  OT  CONDITIONB  O V  XnnxaWSD  PA8- 

8BH0EB  TICKETS. 

I*    VMnts  iii»t  Int«iided  to  be  Signed  by  the  Pnvduuwr. 

«.  Inferior  Tickets  GKven  when  Vimt  COiim  are  Galled  f oi; 

h.  Time  Limitatlone  on  Slret-clau  Tickets. 

e.  Votice  of  the  Condition  Most  be  Proved. 

d.  Conditions  Bespecting  Baggage* 

e.  Tickets  for  Ocean  Voyages. 

f.  Tickets  Issued  at  Special  Bates. 

XE.    Tickets  Intended  to  be  Signed,  or  Whidi  Ha^e  a  Blank  te 
the  Passenger's  Signature. 

a.  Pailnre  of  Passenger  to  Sign  When  There  is  a  Blank 

Space  for  His  Signature. 

b.  Conditions  in  Passes  not  Signed  by  the  Aooeptors. 
e.    Xileage  Tickets  Issued  at  Less  than  Begular  Bates, 
d.    Bzeursion  Tickets  Issued  at  Less  than  Begular  Bates. 
•»    Issuer  of  Ticket  Cannot  Take  Advantage  of  3Sis  Vegleel 

to  Have  Purchaser  Sign  It. 

(L  Tickets  not  Intended  to  be  Signed  by  the  Purdhaser^ 

a.  Inferior  Tickets  Given  When  First  Class  Called  for^— The 
subject  to  be  considered  involves  an  examination  of  the  decisions 
In  reference,  first,  to  those  tickets  which  do  not,  on  their  face  or 
otherwise,  appear  to  be  intended  to  be  signed  by  the  purchaser,  and| 
second,  to  those  which,  from  their  form,  were  obviously  intended 
to  be  so  signed,  but  from  which,  through  inadvertence  or  otherwise, 
the  signature  has  been  omitted.  In  cases  of  the  first  class  the  real 
question  is  whether  or  not  the  purchaser  is  chargeable  with  notloe 
of  the  conditions  printed  upon  his  ticket,  for  if  he  be  so  chargeable^ 
he  Ir  doubtless  deemed  to  have  accepted  the  ticket  subject  to  the 
condition,  unlMi  it  is  one  whi(^  the  carrier,  from  considerations  of 
public  policy,  was  not  permitted  to  exact,  and,  if  exacted,  not  al« 
lowed  to  take  advantage  of.  If  a  purchaser  asks  for  a  first-class 
ticket  and  is  furnished  one  of  an  inferior  grade  through  the  fault 
of  an  agent  of  the  carrier,  such  purchaser  Is,  nevtftheless,  entitled 
to  the  advantages  of  a  first-class  ticket,  and  the  carrier  is  liable  for 
any  damages  which  may  result  from  refusing  them:  Louisville  etc 
Co.  V.  Gaines,  99  Ey.  4U,  59  Am.  St  Bep.  465,  86  S.  W.  174. 

b.  Time  Limitations  on  Pirst-dass  Tickets.— There  are  some 
cases  which  maintain  the  broad  pnH>oeitl<A  that  if  a  purchaser 
pays  for  a  first-class,  unlimited  ticket,  he  cannot  be  affected  by 
conditions  printed  thereon  containing  limitations  upon  his  rights 
as  a  first-class  passenger  with  respect  to  the  time  within  which 
the  ticket  must  be  used,  nor,  perhaps,  in  req^ect  to  any  other  right 
which  he  might  reasonably  suppose  the  ticket  to  guarantee.  Thus, 
tt  Is  said  In  Ballroad  v.  Turner,  100  Tenn.  218,  47  &  W.  228:  «^While 
there  may  be  some  uncertainty,  and  even  confiict,  in  the  authorities, 
wo  srs  of  the  opinion  that  the  correct  rule  is,  that  a  person  who 
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yBTcliMM  a  t«i«ntl  ticket  mud  pftjfB  tbe  nnial  priee  therete  Is 
cntlttod  to  one  pewfe,  unUmlted  am  to  time,  upon  enj  train  whkh, 
under  the  proper  and  nmial  adiednlea  of  the  road,  stopo  at  the  point 
of  the  paawncer'a  deetinatton.  If  a  ticket  limited  or  eoodltloittL 
li  mAd  to  a  paawngert  it  can  oni j  he  done  upon  an  expieee  agrBe- 
ment  with  lilm,  either  oral  or  in  writing,  and  either  baaed  upon  « 
consideration  or  with  tlie  aitematlTe  preoented  to  the  passenger  of 
a  fall  and  nnllmlted  ticket  A  similar  rule  obtains  in  regard  to  eon- 
trscts  for  the  carriage  of  freight,  and  It  has  been  held  by  this  court 
that  a  carrier  most  hold  Itself  In  readiness  to  ship  with  common- 
law  liability,  and  most  offer  to  shippers  a  reasonable  and  Ixma  fide 
altematlTO  between  that  mode  of  sliipment  and  one  with  a  re- 
stricted or  limited  llabHIty."*  In  the  same  case  it  was  further  aald: 
*'We  are  also  of  opinion  that  the  mere  atamplna  or  printlna  of  a 
limitation  or  condition  upon  the  back  or  face  of  a  ticket  and  tbe 
acceptance  of  such  ticket  by  a  passenger,  without  more,  is  not  sof- 
fldent  to  bind  him  to  such  condition  or  limitation,  in  the  absence 
of  actual  notice  to  film  of  such  condition  or  limitation  and  hla  aseent 
thereto  when  he  purchases  his  ticket  It  cannot  be  presumed  that 
every  person  buying  a  railroad  ticket  for  ordinary  and  general  um 
win,  in  the  hurry  and  bustle  of  trard,  stop  to  read  and  critically 
inspect  his  ticket  As  a  matter  of  fact  but  little  opportunity  ii 
afforded  to  him  to  do  sa  He  generally  takes  his  place  in  the 
crowd  at  the  ticket  window,  produces  and  hands  over  his  money, 
with  a  request  of  ticket  to  destination.  His  money  is  received. 
The  ticket  Is  produced,  and,  after  being  stamped.  Is  handed  to  him 
through  the  ticket  window.  He  has  had  no  opportunity  to  see  what 
is  upon  it  and  has  no  time,  in  the  rush,  to  stop  and  read  and  coa- 
slder  what  may  be  printed  or  stamped  on  its  face  or  back,  and 
when  he  has  paid  full  fare  there  Is  no  occasion  for  his  doinf  so, 
inasmuch  as  he  can  safely  rely  upon  the  contract  which  the  law 
makes  for  him.  Ordinary  local  tickets  do  not  generally  contain 
any  terms  of  contract  and  are  not  intended  to  do  so.  They  are 
mere  tokens  to  the  passenger  and  Touchers  for  the  omductor, 
adopted  for  convenience  to  show  that  the  passenger  has  paid  his 
fare  from  one  place  to  another,  very  much  In  the  nature  of  bag- 
gage checks.  The  contract  Is,  In  fact  made  when  the  ticket  Is  pa^ 
chased,  and  If  It  is  different  from  what  the  law  would  Imply,  It 
must  be  so  stated  and  assented  to  when  the  ticket  Is  delivered.  Nor 
will  the  posting  of  notices  In  the  waltlngr-rooms,  ticket  offices,  and 
on  the  cars  affect  purchasers  with  notice  In  such  cases.  Passengeis 
have  but  little  time  or  opportunity  to  read  such  placards,  and  it 
would  Impose  quite  a  serious  burden  upon  travel  to  hold  tliat  tbe 
public  must  read  all  these  notices  thus  posted  before  taking  passage 
on  a  train  upon  which  they  are  willing  to  and  do  pay  full  fare." 
In  liarmony  with  this  opinion  Is  that  of  Boyd  y.  Bj^&MBft^  1C8  G& 
828,  88  Am.  St  Bep.  148,  80  8.  B.  841. 
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When  tbe  limitation  upon  the  ticket  to  one  with  Teepeet  to  the 
time  within  which  it  may  be  need*  some  of  the  American  conrta 
hold  that  the  purchase  and  nae  of  such  ticket  constitute  an  acc^t* 
ance  of  its  terms,  Indndlng  the  limitation  npon  the  time  of  its  use, 
and  that  the  carrier  may  rightfully  refuse  to  hwior  it  afterward, 
though  It  was  not  issued  at  any  special  or  reduced  rate,  and  there 
Is  nothing  entitUng  it  to  be  regarded  a  special  ticket  except  the  time 
Bmitation  contained  therein:  Hanlon  t.  Illinois  O.  B.  B.  Go..  109 
Iowa,  136,  80  N.  W.  228;  Cobum  t.  Morgan's  etc  B.  B.  Cto.,  105  La. 
29S,  83  Am.  8t  Bep.  248,  29  South.  882. 

e.    Votioe  of  Condition  Must  be  Proved.— Perhaps  the  decisions 
cited  refusing  to  enforce  time  conditiona  on  flrst-class  tickets  mean 
no  more  than  that  it  must  appear  that  the  purchaser  had  notice  of, 
and  therefore  accepted,  the  conditiona  printed  upon  his  ticket 
With  this  limitation,  we  think  the  decisions  are  sound  and  in  har- 
mony with  the  weight  of  the  most  recent  authority  upon  the  sub- 
ject   It  is  true  that  in  England,  in  1809,  Ohief  Justice  Oockbum 
in  one  case  said:  "However  harsh  it  may  appear  in  practice  to  hold 
a  man  liable  by  the  terms  and  conditions  which  may  be  inserted  in 
some  small  print  upon  the  ticket,  which  he  only  gets  at  the  last 
moment,  after  he  has  paid  his  money  and  when,  nine  times  out  of 
ten,  he  Is  hustled  out  of  the  place  at  which  be  stands  to  get  his 
ticket  hj  the  next  comer—however  hard  it  may  appear  that  a  man 
ahall  be  bound  by  conditions  which  he  receives  in  such  a  manner, 
and  moreover  when  he  believes  that  he  has  made  a  contract  bind- 
ing upon  the  company  to  take  him,  subject  to  the  ordinary  condi- 
tiona oi  the  general  contract,  to  the  place  to  which  he  desires  to  be 
conveyed— still  we  are  bound  on  the  authorities  to  hold  that  when 
a  man  takes  a  ticket  with  conditions  in  it,  he  must  be  presumed  to 
know  the  contents  of  it,  and  must  be  bound  by  them*':  Zuna  t. 
South  Eastern  etc  Co.,  L.  B.  4  Q.  B.  544;  88  L.  J.  Q.  B.  200,  20 
Ij.  T.,  M.  8.,  878.    In  1879,  the  question  was  presented  in  the  house 
of  lords  whether  a  passenger  was  bound  by  conditions  printed  on 
the  back  of  his  ticket  exonerating  the  carrier  from  liability  for  loss 
of  baggage.    Lord  Ghelsmford  referred  to  the  opinion   of    Chief 
Justice  Cockbum,  from  which  we  have  Just  quoted,  and  expressed 
anxiety  to  be  referred  to  the  authorities  which  had  influenced  the 
Judgment  of  the  lord  chief  Justice,  and  said  that,  though  numerous 
authorities  had  been  cited,  none  of  them  had  gone  to  the  length  of 
establishing   a   presumption   of  assent  to  the  condition  upon  the 
ticket,  and  he  asserted  that  assent  was  a  question  of  evidence,  "and 
the  assent  must  be  given  before  the  completion  of  the  contract  The 
company  undertakes  to  convey  passengers  In  their  vessels  for  a  cer- 
tain sum.    The  moment  the  money  for  the  passage  is  paid  and  ac- 
cepted, the  obligation  to  carry  and  convey  arises.    It  does  not  re- 
quire the  exchange  of  a  ticket  for  the  passage  money,  the  ticket 
being  only  a  voucher  that  the  money  has  been  paid.    Or,  if  a  ticket 
-te  necessary  to  bind  the  company,  the  moment  it  la  delivered  the 
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eootnct  li  eompleted  before  the  pmeenger  has  had  an  opportntty 
of  raadlBC  the  tleket,  mneh  leas  the  ladoraement  It  maj  be  a 
qneatleii  whether  If  a  paasMiger  were  to  read  the  indonemeat  ud 
deeliae  to  aaree  to  the  terma^  the  company  oonld  refoae  to  take  Un 
as  a  paaaenger.  Holding  themaelTea  oat  aa  vndertaklns  to  ooanj 
paaeenawa  bj  their  Teaa^  it  might  be  h^d  that  th^  are  boud 
to  carry  upon  the  tenoB  of  their  conunon-law  liablUly  alone^  anlf 
a  special  contract  be  entered  Into  with  the  passenger.  But  tt  Is 
qpneceasary  to  consider  this  point**  All  the  Judges  agreed  that  tiit 
carrier  was  not  exonerated  from  liability  In  thia  caae.  theie  belDC 
nothing  to  show  that  the  passenger  knew  of  or  assented  to  tlit 
condition  printed  on  the  back  oi  the  ticket:  Henderson  ▼.  Btevensoa. 
li.  B.  2  H.  li.  &  470;  82  L.  T^  N.  &,  760;  Bteen  t.  Llyerpool  etc. 
Oo^  19  Am.  Bep.  467. 

Two  Bnglish  cases  aometlmea  dted  aa  Indicating  that  a  passen- 
ger Is  bound  by  oonditioiia  printed  on  the  ba<^  of  a  ticket  on  ex- 
amination appear  to  be  limited  to  ticketa  iasued  by  a  railway  com- 
pany not  aa  carriers,  but  aa  warehonaemen,  in  receipt  of  goods  to 
be  kept  by  them  nntll  called  for:  Harria  t.  Great  Western  etc.  Oa, 
1  Q.  B.  DiT.  516;  45  L.  J.  Q.  R  729;  84  U  T.«  N.  &»  047;  25  Week. 
Bep.  68;  Parker  t.  South  Bastem  etc  Go.,  L.  B.  2  O.  P.  D.  416;  H 
li.  J.  Oom.  P.  468;  87  L.  T.,  N.  &,  640;  26  Week.  Bep.  664. 

In  Bichardson  t.  The  Lewd  Gough  &  Co.,  U  B.  [1894]  Appu  Oul 
217,  a  passengor  had  obtained  a  ticket  whidk  on  its  fact  purported 
to  be  subject  to  numerous  conditions,  among  which  waa  one  limtt* 
lag  the  liability  for  loss  of,  or  iojury  to^  the  paaaenger  or  his  Isf- 
gage  to  the  sum  of  one  hundred  doUara.  The  Jury  found  that  tbs 
passenger  knew  that  there  was  writing  or  printing  on  the  tldut, 
but  did  not  know  that  the  writing  or  printing  contained  condltioBi 
relating  to  the  terms  of  the  contract  of  carriage,  and  that  the  eB^ 
rler  did  not  do  what  was  reasonably  sufficient  to  giro  notice  of  the 
conditions.  In  the  house  of  lords  Judgment  In  fSTor  of  the  passes 
gw  waa  auatalned.  The  principal  opinion  waa  deUvered  bgr  Lori 
Ohancdlor  Herschell,  in  the  course  of  which  he  said:  '*Mj  lordly 
the  only  question  that  now  comes  before  this  house  Is  whethtf 
there  waa  any  oTldence  to  go  to  the  Jury  upon  which  they  coaM 
properly  find  the  answer  that  they  did  to  the  last  two  questloBSi 
Now,  what  are  the  facta,  and  the  only  facts,  bearing  upon  this  que» 
tlon  which  were  proTod  before  the  Jury?  That  the  plaintm  paid 
the  money  for  her  ]>assage  for  the  Toyage  in  question,  and  that  she 
received  thia  ticket  handed  to  her  folded  up  by  the  ticket  6leik«  m 
that  no  writing  waa  Tisible  unless  ahe  opened  and  read  it  Then 
are  no  facta  beyond  those.  Nothing  waa  aald  to  di»w  her  attwitlos 
to  the  ttitt  that  thia  contract  contained  any  conditions;  and  th» 
argument  of  the  appeUanta  Is,  and  must  be^  this,  that  when  there 
are  bo  fikcta  btyond  thoao  which  I  hare  stated,  the  detendanlB  aie 
entltM,  as  a  flutter  of  law*  to  aay  that  tba  plahitttf  la  booBd  fey 

Tha^  aay  lotdab 
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teeth  of  the  jadgment  of  the  court  of  appeals  in  Parker  ▼.  South 
Sastem  By.  Co.,  1  Com.  P.  018.  2  0.  P.  D.  416^  with  which  I  en- 
tirely agree;  nor  does  it  seem  to  me  consistent  with  the  case  of 
fienerson  ▼.  StoTenson,  L.  R.  2  H.  L.  8.  470,  in  yonr  lordshlp'a 
lionse,  when  that  case  is  carefillly  considered."  The  English  cases 
may,  therefore,  be  regarded  as  affirming  that  it  mnst  be  left  to  the 
Jury  to  determine,  as  a  question  of  fact,  whether  the  purchaser  of 
a  ticket  had  notice  of  the  conditions  and  limitations  stated  therein, 
Jind  If  they  find  that  he  had  not  such  notice,  then  that  he  is 'not 
bound,  nor  the  carrier  reliered  from  liability  thereby.  Where,  how- 
-ever,  a  railway  ticket  was  issued  in  coupons  inclosed  within  the 
outside  coyer  of  a  paper  book,  on  the  outside  of  which  was  printed 
*'Cheap  return  ticket  London  to  Paris  and  back,  second  class,"  and 
inside  of  the  cover  statements  were  printed  ''that  the  cover  without 
the  coupons,  or  the  coupons  without  the  cover,  are  of  no  value,'* 
and  that  ''each  company  incurs  no  responsibility  of  any  kind  be- 
yond what  arises  in  connection  with  its  own  trains  and  boats  in 
consequence  of  passengers  being  booked  to  travel  over  the  railway 
of  other  companies."  The  holder  of  a  ticket  was  injured  while 
traveling  in  France  tlirough  the  negligence  of  a  railway  and  its 
servants,  and  brought  an  action  against  the  original  carrier  In  Eng- 
land, where  the  ticket  was  sold,  and  on  the  trial  he  gave  evidence 
to  the  effect  that  he  had  never  read  and  did  not  know  of  the  condi- 
tion of  the  ticket.  The  court  said  that  the  contract  consisted  of  the 
ipvhole  of  the  little  book,  all  the  leaves  of  which  were  to  be  made 
use  of  before  the  contract  could  be  completed,  that  the  passenger 
•could  not  make  use  of  the  first  coupon  without  having  his  eyes  upon 
the  condition,  and  the  fact  of  his  not  having  read  the  ticket  or  book 
In  its  enthrety  could  not  relieve  him  from  the  consequences  of  the 
condition:  Burke  ▼.  South  Eastern  etc.  Co.,  L.  R.  5  C.  P.  D.  1;  40 
Ix  J.  Com.  P.  107;  41  L.  T.,  N.  S.,  6M;  28  Week.  Rep.  309.  We  may 
well  doubt  whether  this  decision  is  in  harmony  with  that  in  the 
case  last  referred  to  which,  both  from  the  lateness  of  its  date  and 
the  paramount  authority  of  the  court,  must  be  controlling. 

d.  Conditions  Sespeoting  Baggage. — In  the  United  States  the 
cases  relating  to  this  question  are  mainly  those  relating  to  the 
liability  of  a  carrier  for  the  loss  of  baggage  when  he  seeks  exemp- 
tion because  of  some  condition  or  limitation  to  be  found  either  on 
the  baggage  check  or  the  ticket  which  the  passenger  purchased.  As 
a  matter  of  fact,  the  ticket  is  usually  purchased  and  the  contract 
between  the  carrier  and  the  intending  passenger  perfected  before 
the  delivery  of  any  baggage  check,  and  where  such  is  the  case,  we 
should  not  expect  that  a  condition  found  upon  such  check  should 
be  treated  as  varying  the  contract  already  made,  and  In  a  few  cases 
coming  within  our  observation  in  which  the  condition  relied  upon 
was  printed  on  the  baggage  check,  it  has  not  been  regarded  as 
sufficient  to  relieve  the  carrier  from  liability,  where  there  was  no 
«vidMice  that  the  passenger  assented  thereto:  Mobile  etc  Co.  v. 
Am.  at.  Rap..  Vol.  LXXXIV-26 
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Hopkins,  41  Ala.  488»  M  Am.  Dee.  607;  IndlaiiApollt  «te.  Osl  ▼.  On» 

9  I&d.  860t  96  Am.  Dec  (MO;  ICalooe  t.  Boeton  etc  Od^  IS  Gnj, 

888,  74  Am.  Dee.  898;  Bloeeom  ▼.  Dodd»  4S  N.  T.  204,  S  Am.  Bc9^ 

101.    Geiienilly,  the  same  lemilt  bee  been  reeebed  tbon^  tii^  oob» 

dltlon  or  llmltmtlon  relied  npon  was  oontalned  In  tbe  ttdcet  pur- 

rbieed  bj  tbe  paeoenger,  imleeo  be  knew  at  tbo  time  of  aocb  per- 

duwe,  or  at  all  oTents,  at  or  before  tbe  time  of  enterlair  npon  hla 

jomnktij,  tbat  bis  ticket  contained  tbe  vestrletlon  relied  opon.  no 

pwnmptlon  ariaea  against  bim  from  tbe  pnrcbase  and  use  of  sodi 

ticket  tbat  be  knew  of,  or  assented  to,  any  limitation  npon  tbe^ 

ordlnaryi  common-law  liability  of  tbe  carrier:  Manrits  t.  New  York 

etc  Co.,  28  Fed.  766;  Potter  r.  Tbe  Majestic,  00  Fed.  tB5;  Sootbern 

Express  Oo.  ▼.  Newby,  86  Oa.  636,  91  Am.  Dec  788;  Sonthem  Bx- 

prees  Oo.  t.  Parcell,  87  Ga.  108.  92  Am.  Dec  68;  Georgia  B.  B.  Ck>.  t» 

Gann,  68  Ga.  860;  Kansas  City  etc.  R.  R.  Co.  t.  Bodebangb,  38  Kan. 

46,  6  Am.  8t  Rep.  716,  and  note,  16  Pac  899;  Brown  ▼.  Eastern  B. 

R.  Co.,  11  Cnsb.  97;  Steers  t.  Liverpool  etc  Co.,  67  N.  T.  1,  15  Am. 

Rep.  468;  Baltimore  etc.  B.  B.  Co.  y.  Campbell,  86  Oblo  St  647,  38 

Am.  Bep.  617;  Kent  t.  Baltimore  etc  B.  B.  Co.,  46  Oblo  St  284, 4  Am. 

0t  Bepw  689»  18  K.  ■.  T98;  Bancban  T.  Bvtiand  B.  B.  Co.,  71  Yt.  142, 
76  Am.  St  Bep.  761,  48  Atl.  11;  Wilson  t.  Cbesapeake  etc.  R.  B.  Go, 

21  Gratt  664 

e.  Tickets  for  Ocean  Voyages.— In  tbe  case  of  Toyages  across 
the  ocean.  It  is  said  to  be  presumed  tbat  tickets  are  pnrchased  witb 
more  deliberation  than  for  by  railway,  and  hence  if  tbe  carrier  Is- 
sues what  is  commonly  called  a  contract  passenger  ticket,  contain- 
ing limitations  which  the  pass^igor  pnrchased  and  used,  he   is 

presumed  to  have  known  of,  and  accepted,  snob  conditions,  and  to 
be  bound  thereby:  The  Kensington,  88  Fed,  331;  Fonseca  ▼.  Canard 
&  &  Co..  168  Mass.  668,  26  Am.  St  Bep.  660,  27  N.  B.  666;  Steers 
T.  Steamship  Co.,  67  N.  T.  1,  16  Am.  Bep.  463;  O'Beagan  t.  Oman! 
8.  &  Co.,  160  Mass.  866,  89  Am.  St  B^.  484,  86  N.  B.  1070. 

t.  Tickets  Issued  at  Special  Batea^— Where  a  ticket  or  other  evi- 
dence of  tbe  passenger's  contract  is  Issued  at  less  than  first-daas 
rates,  and  he  Is  aware  of  this  fact  there  Is  no  doubt  tbat  it  becomes 
bis  duty  to  inquire  In  what  respect  bis  contract  differs  from  tbat 
Implied  by  the  ordinary  flrst-class  UckeU  and  that  this  duty  sboold 
be  pursued  at  least  to  tbe  extent  of  reading  the  ticket  and  the  con- 
ditions  printed  or  written  thereon  or  therein.  In  such  a  case  the 
difference  between  tbe  price  charged  him  and  tbat  which  would 
baye  been  exacted  for  a  flrst-class  unconditional  ticket  is  presumed 
to  be  an  adequate  consideration  for  any  reasonable  and  lawful  con- 
dition which  may  be  exacted  of  him.  There  is  no  dissent  from  the 
proposition  that  under  such  circumstances  he  Is  bound  by  tbe  con- 
ditions on  bis  ticket,  whether  or  not  he  has  read  it  or  la  etherwiae 
Informed  respecting  them.  Whether,  when  both  the  seller  and  tbe 
purchaser  are  sllait  respecting  tbe  character  of  tbe  ticket  aold.  any 
presumption  arises  that  tbe  latter  knew,  or  is  chargeable  with  no- 
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ttee,  that  tbe  tl^et  mm  aold  to  him  at  leM  than  tlw  price  of  a 
flnt-dass  nnconditloiuil  ticket,  we  do  not  know.  All  we  can  as- 
iert  with  confidence  is,  that  If  he  doee  know  that  he  to  recelTing  the 
ticket  for  lees  than  the  reanlar  rates,  he  to  charged  with  the  duty 
of  Iiiqiili7,  concerning  Its  conditions,  and  to  bonnd  bj  them:  St  Louis 
etc.  Bj.  Go.  T.  Weakley,  00  Ark.  897,  7  Am.  8t  Bep.  104,  8  8.  W. 
184;  BlsseU  t.  Mew  York  G.  B.  B.  Co.,  2S  N.  Y.  442,  82  Am.  Dec. 
369;  Kimball  r.  Butland  etc.  B.  B.  Co.,  26  Yt  247,  62  Am.  Dec.  067; 
Banchau  ▼.  Butland  B.  B.  Co.,  71  Yt  142,  76  Am.  St  Bep.  761,  4a 
AtL  11.  In  such  cases  the  ticket  constitutes  the  contract  between 
the  passenger  and  the  carrier,  and  the  conditions  and  Umltationa 
thereon  must  be  held  to  be  Impliedly  known  and  assented  to  by 
the  passenger  when  he  has  paid  for  such  ticket  less  than  the  usual 
and  regular  unlimited  fare.  When  tickets  are  sold  at  reduced  rates» 
as  such  tickets  uniformly  are.  It  has  been  yery  wisely  said  that  the 
purchaser  should.  In  consideration  of  such  reduced  fare  or  greater 
priTlleges,  expect  and  look  for  some  conditions,  limitations,  and 
terms  different  from  those  attaching  to  tickets  generally,  and  be 
on  his  guard  to  become  Informed  of  them. 

ZX.    Tickets  Intended  to  be  Sicpied,  or  Which  HaTS  a  Blank  for 

the  Passenger's  Signature. 

a.  Failure  of  Passenger  to  Sign  When  There  is  a  Blank  Space 
for  His  Signature.— The  great  majority  of  all  passenger  tickets 
Issued  at  reduced  rates  contain  stamped  or  printed  limitations  and 
conditions  followed  by  a  blank  space  for  the  name  of  the  purchaser 
to  be  signed  by  him,  either  as  an  assent  to  such  conditions  or  as  a 
means  of  identification,  or  as  both,  and  it  is  almost  uniformly  held 
that  the  purchaser  of  such  ticket  is  conclusively  presumed  to  have 
known  and  consented  to  such  conditions,  whether  he  signed  the 
ticket  at  the  time  of  purchase  or  not  Such  ticket,  when  accepted 
by  the  purchaser,  constitutes  a  written  contract,  the  terms  of  which 
cannot  be  altered  by  parol  eyldence,  in  the  absence  of  fraud,  al- 
though the  ticket  to  unsigned:  Abram  t.  Oulf  etc.  By.  Co.,  88  Tez. 
61,  18  S.  W.  821;  Gulf  etc.  B.  B.  Co.  t.  McGown,  66  Tex.  640-643; 
Gregory  t.  Burlington  etc.  B.  B.  Co.,  10  Neb.  250,  256,  14  N.  W. 
1025;  Qulmby  t.  Boston  etc.  B.  B.  Co.,  150  Mass.  867,  28  N.  B.  206. 
Bahllly  t.  St  Paul  etc.  B.  B.  Co..  66  Minn.  168,  68  N.  W.  858; 
Dmmmond  t.  Southern  Pac.  B.  B.  Co.,  7  Utah,  118,  25  Pac.  738. 
This  doctrine  has  been  applied  to  a  round-trip  excursion  ticket  in 
Dangerfleld  t.  Atchison  etc.  By.  Co.,  62  Kan.  85-88^  61  Pac. 
40S,  where  the  court  said:  ''Attention  to  called  to  the  fact  that  the 
original  purchaser  did  not  sign  the  ticket  when  it  was  Issued,  but 
It  la  clear  that  hto  failure  to  do  so  did  not  eliminate  the  conditions 
of  the  contract  If  these  were  binding  upon  the'  company,  they 
were  equally  binding  upon  the  purchaser,  whether  signed  by  him 
or  not**  Again,  in  Gregory  ▼•  Burlington  etc.  B.  B.  Co.,  10  Neb. 
250,  4  N.  W.  1025,  the  court  said:  **But  in  this  case  the  right  of  the 
plaintiit    to  Miforce  the   contract  springs   from  the  consideration 
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wbich  he  i»aid.  He  took  the  ticket  subject  to  the  conditions  ex- 
pressed on  its  face  whether  he  signed  the  same  or  not.**  The  case 
of  Fonseca  t.  Onnard  Steamship  Co.,  188  Mass.  IKS8»  26  Am.  8t  Bepu 
600,  97  N.  B.  006,  inTolred  the  rtghts  of  a  passenger  under  an  ac- 
cepted ticket  known  and  styled  as  a  ""passenger  contract  ticket," 
containing  nnmeroos  prorlsions  respecting  the  rights  of  the  pas- 
senger, among  which  was  one  declaring  that  the  carrier  did  not 
hold  Itself  liable  for  loss,  detention,  or  damage  to  baggage,  and 
the  court  held  that  a  passenger  who  accepted  such  a  ticket,  consist- 
ing of  two  large  pages,  signed  by  the  csrrier,  and  wltb  a  blank 
space  for  the  signature  of  the  passenger,  thereby  assents  to  the  pro- 
rlsions, conditions,  and  limitations  printed  on  the  ticket,  mud  Is 
bound  by  them,  whether  he  reads  them  or  not,  and  althongb  he 
does  not  sign  the  ticket  To  the  same  effect  is  The  Kensington.  88 
Fed.  881.  In  neither  of  these  cases  does  it  appear  that  the  ti^Let 
was  Issued  to  the  purchaser  at  less  than  the  regular  rate. 

b.  Conditions  in  Pass  not  Signed  by  the  Acceptor.— A  person 
accepting  and  traveling  upon  a  free  pass  with  certain  condttloiis 
upon  it  must  be  deemed  to  have  accepted  it  upon  such  conditions, 
whethtf  he  reads  and  signs  them  or  not:  Quimby  t.  Boston  etc. 
R.  R.  Oa,  160  Mass.  806,  23  N.  B.  206;  Gulf  etc.  R.  B.  €k>.  t. 
McGown,  06  Tez.  OiO.    In  Quimby  t.  Boston  etc  B.  B.  Go.,  160  Mass. 

806,  28  N.  B.  206,  the  court  said:  "When  the  plaintiff  rec^ved  his 
injury,  he  was  traveling  upon  a  free  pass  given  him  at  his  own 
solicitation,  and  as  a  pure  gratuity  upon  which  was  expressed  his 
agreement  that  in  consideration  thereof  he  assumed  all  risk  of 
accident  which  might  happen  to  him  while  traveling  on  or  getting 
on  or  off  the  trains  of  the  defendant  railroad  corporation,  oo  whicb 
the  ticket  might  be  honored  for  passage.  The  ticket  bore  on  Its 
face  the  words,  "provided  he  signs  the  agreement  on  the  back  here- 
of.* In  fact,  the  agreement  was  not  signed  by  the  plaintiff,  he  not 
having  been  required  to  do  so  by  the  conductor,  who  honored  It 
as  good  for  the  passage,  and  who  twice  punched  it  The  fact  that 
the  plaintiff  had  not  signed  It,  and  was  not  required  to  sign  It  we 
do  not  regard  as  important  Having  accepted  the  pass,  he  most 
have  done  so  on  the  conditions  fully  expressed  therein,  whether  ho 
actually  read  them  or  not:  Squire  v.  New  York  Central  B.  R.  Oo.,  SB 
Mass.  239,  93  Am.  Dec.  102;  Hill  v.  Boston  etc.  B.  B.  Co.,  144  Masa. 
284,  10  N.  B.  880;  Boston  etc  R.  R.  Co.  v.  Chipman,  140  Mass.  107, 
4  Am.  8t  Rep.  298,  14  N.  B.  940.  The  object  of  the  provision  an 
to  signing  is  to  furnish  complete  evidence  that  the  person  to  whom 
the  pass  is  issued  assents  thereto,  but  one  who  actually  avails  him- 
self of  such  a  ticket  and  of  the  privilege  It  confers  to  secure  a  pas- 
sage, cannot  be  allowed  to  deny  that  he  made  the  agreement  ex- 
pressed therein,  because  he  did  not,  and  was  not,  required  to  sign  ttz 
Oulf  etc.  R.  R.  Co.  V.  McGown,  05  Fed.  OiO-018:  Illinois  Cent  R.  R. 
Oo.  V.  Read,  87  III.  484,  87  Am.  Dec.  200;  Wells  v.  New  York  Cent 
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B.  B.  Co.,  24  N.  T.  181;  Perkins  T.  New  York  Cent  B.  B.  Co.,  24 
N.  Y.  196,  82  Am.  Dee.  282.** 

e.  Mileage  Ti^Eete  iMned  at  Lane  than  Begnlar  Batea.— ▲  per- 
son who  attempts  to  ride  upon  a  mileage  ticket*  issued  at  less  than 
the  regnlar  mileage  rates,  and  violates  the  conditions  printed  there- 
€««  is  not  entitled  to  relief  on  the  gronnd  that  the  ticket  was  on- 
signed,  or  that  It  has  not  heen  signed  by  him.  Thus,  in  Rahilly  v. 
St  Paul  etc  B.  B.  Co.,  66  Minn.  153,  68  N.  W.  863,  it  appeared 
that  the  defendant  company  issued  a  mileage  ticket  to  a  purchaser 
which  expressly  proTided  that  it  was  to  be  used  only  by  the  pur- 
chaser "^hose  signature  appears  on  the  last  page/'  and  also  that  it 
was  subject  to  the  conditions  named  in  the  contract  and  made  a  part 
thereof.  One  of  these  conditions  was  that  the  ticket  was  nontrans- 
ferable, and  if  presented  by  any  other  than  the  original  holder, 

*^hose  signature  is  hereon,"  the  conductor  would  take  it  up  and 
collect  fuQ  fare.  The  ticket  was  never  signed  by  the  original 
purchaser.  The  plaintiff  purchased  the  ticket  from  a  broker  and 
presented  it  in  payment  of  his  fare  on  one  of  defendant's  trains. 
The  conductor  took  it  up,  and  refused  to  return  it  to  the  plaintiff, 
who  refused  to  pay  his  fare,  and  the  court  held  that  he  was  not 
entitled  to  ride  on  the  ticket,  and  the  fact  that  it  was  not  signed 
was  immaterial,  since  by  accepting  the  ticket  he  accepted  all  the 
terms  and  conditions  therein  contained.  Also  that  plaintiff  had  no 
right  to  refuse  to  pay  his  fare  unless  the  conductor  would  return 
sneh  ticket  A  similar  case  sustaining  the  same  ruling  is  that  of 
€k>mer  ▼.  Foley,  08  Ga.  678,  25  S.  E.  671,  and  Drummond  v.  Southern 
Pacific  Go.,  7  Utah,  118,  25  Pac.  788. 

dL  Excursion  Tickets  Issued  at  Less  than  Begular  Bates.~The 
same  rule  applies  to  excursion  tickets  sold  at  less  than  regular 
rates.  The  conditions  named  therein  are  binding  upon  the  holder 
of  such  ticket  Thus,  the  right  to  return  passage  upon  such  ticket 
oonditioned  upon  its  presentation  to  the  agent  at  the  going  destina- 
tion, its  dating  and  stamping  by  him  and  the  affixing  of  the  signa- 
ture of  the  plaintiff  to  a  printed  statement  on  the  back  of  the  ticket 
as  evidence  that  he  was  the  original  purchaser,  is  reasonable,  and  is 

a  condition  precedent  to  plaintiff's  right  to  return  passage.  If  such 
ticket  is  not  thus  dated,  stamped,  and  signed,  the  conductor  to  whom 
it  is  presented  for  return  passage  is  not  called  upon  to  investigate  as 
to  the  identity  of  the  passenger,  who  must  either  pay  fare  other 
than  the  ticket  or  submit  to  leave  the  train:  Edwards  v.  Lake  Shore 
etc  B.  B.  Co.,  81  Mich.  864,  21  Am.  St  Bep.  527,  45  N.  W.  827; 
Louisville  etc.  B.  B.  Co.  v.  Wright  18  Ind.  App.  125,  47  N.  B.  401; 
Al^am  T.  Gulf  etc.  B.  B.  Co.,  83  Tex.  61,  18  S.  W.  321;  Bowers  v. 
Pittsburgh  etc  B.  B.  Co.,  158  Pa.  St  302,  27  Atl.  893;  Western  Mary- 
land B.  B.  Cc  T.  Stocksdale,  83  Md.  245,  34  Atl.  880. 

If  a  person  claims  the  right  to  travel  as  a  passenger  on  a  commu- 
tation ticket,  on  the  ground  that  he  is  one  of  the  members  of  a 
partnership  named  on  the  face  of  the  ticket  he  must  show  the 
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coDdQCtor,  hj  signing  hla  name  or  otherwise,  that  hla  name  appean 
Indorsed  thereon,  in  compliance  with  the  conditions  specUled  In  the 
contract  on  the  reverse  side  of  the  ticket:  Oranier  t.  Lioiilsiana  etc 
R.  R.  Co.,  42  La.  Ann.  880,  8  South.  614. 

In  Dangerfleld  ▼.  Atchison  etc.  B.  R.  Ck>.,  62  Kan.  8S,  61  Pae» 
406,  It  appeared  that  a  person  procured  the  return  portion  of  a 
round-trip  excursion  ticket  from  a  broker  at  the  point  of  desdna'? 
tlon,  upon  which  was  printed  a  condition  that  it  could  be  used  onlj 
by  the  original  purchaser,  who  must  sign  the  ticket  and  identi^r 
himself  at  the  point  of  destination  before  beginning  the  return  pas* 
sage.  The  ticket  had  not  been  signed  by  the  original  purchaser, 
and  the  broker  signed  the  second  purchaser's  name  on  the  ticket 
delivering  it  to  his  purchaser  who  entered  upon  the  return  journey. 
The  first  conductor  to  whom  It  was  presented  accepted  the  ticket  for 
passage,  but  the  second  conductor  discovered  that  the  holder  was 
not  entitled  to  ride  on  the  ticket,  took  it  up,  and  upon  the  rtfusal  of 
the  passenger  to  pay  fare,  compelled  him  to  leave  the  train*  and 
it  was  held  that  the  passenger,  not  being  the  original  purchaaer, 
nor  having  complied  with  the  conditions  printed  upon  the  ticket, 
which  were  refuionable^  was  not  entitled  to  ride  on  the  ticket 
and  was  rightfully  ejected  from  the  train  up<A  refusal  to  pay  tni^ 

In  a  similar  case  it  was  again  held  that  the  fact  that  the  tld»t 
was  not  signed  by  the  original  purchaser  can  make  no  difference^ 
since  the  purchaser  In  accepting  the  ticket,  where  the  contract  In  set 
out  in  full,  accepts  the  terms  of  the  contract,  and  is  bound  by  tbem. 
The  court  in  this  case  said:  "But  it  Is  contended  that  the  tickefe 
agent  sold  without  requiring  the  purchaser  to  sign  the  amtraeta. 
We  think  this  makes  no  difference.  He  took  them  at  a  price  leas 
than  the  regular  fare.'*  The  terms  of  the  contracts  are  set  out  In 
full,  and  we  think  by  accepting  the  tickets  without  signing,  hm  no- 
<cepted  the  terms  of  the  contract,  and  was  bound  by  them:  Dram* 
mond  T.  Southern  Pac  B.  B.  Go.,  7  Utah,  118>121,  26  Pac  788^ 

e.  Issuer  of  Ticket  Cannot  Take  Advantage  of  Hia  Hegleet  to 
Have  Purchaser  Sign  It—  A  carrier  of  passengers,  as  w^  as  the 
passenger,  la  generally  bound  by  the  conditions  printed  upon  an 
unsigned  passenger  ticket  Thus,  if  a  railroad  ticket  provides  that 
when  presented  to  the  conductor  the  passenger  shall  sign  hia  name 
thereto  and  "otherwise  identify"  himself  as  the  original  purchaaer, 
the  conductor  is  not  entitled,  after  the  passenger  has  offered  to  sign 
the  ticket,  to  refuse  such  offer  and  to  require  the  passenger  to 
"otherwise  identify'*  himself,  and  to  eject  him  from  the  train 
for  refusing  to  do  so,  and  the  company,  upon  ratifying  the  act  of  the 
conductor,  is  liable  to  the  passenger  in  exemplary  damages:  Norfolk 
etc.  R.  R.  Oo.  V.  Anderson,  90  Va.  1,  44  Am.  St  Rep.  884,  17  8.  B. 
757.  In  speaking  of  the  passenger  in  this  case,  the  court  said: 
*'Where  his  offer  to  Identify  himself  in  the  only  mode  apeclflcaUy 
stipulated  was  rejected  he  was  warranted  in  refusing  to  do  mora 
Had  he  been  permitted  to  sign  his  name,  and  had  the  oonductoi; 
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«pdn  examining  tire  signature,  been  left  m  doubt  as  ta  the  snfll- 
i:lency  of  the  evidence,  he  might  then  have  reqnired  any  additional 
«yidence  of  identity  that  was  reasonable.    But  when  he  arbitrarily 
refused  to  receive  the  evidence,  which  it  was  his  primary  duty  U» 
liave  accepted,  accompanying  his  refusal,  as  he  did,  with  gross 
insult  to  the  plaintiff,  which  was  afterward  repeated,  he  had  no 
right  to  require  the  plaintiff  to  'otherwise  identify'  himself.    He  had 
no  right,  in  other  words,  to  repudiate  a  part  of  the  contract,  and 
to  require  the  plaintiff  to  comply  with  the  residue":  Norfolk  etc. 
XL  R.  Co.  V.  Anderson,  00  Va.  7,  44  Am.  St  Rep.  886,  17  S.  B.  757. 
In  Kent  v.  Baltimore  etc.  B.  R.  -Co.,  46  Ohio  8t  284,  4  Am.  St  Rep. 
630,  12  N.  B.  798,  the  facts  were  that  a  railroad  company  sold 
and  delivered  a  thousand  mile  ticket  to  a  purchaser  who  paid  a  re- 
ituced  rate  therefor  in  ignorance  of  a  printed  condition  thereon,  that 
''conductors  will  not  honor  this  ticket  unless  properly  stamped  and 
signed  by  the  purchaser,  and  will  strictly  enforce  the  iibove  condi- 
tions."   The  company  instructed  its  agents,  and  the  uniform  custom 
regulating  the  sale  of  such  tickets  required,  that  the  purchaser  sign 
certain  conditions  printed  on  the  ticket  before  delivery  to  him.    The 
ticket  in  question  was  delivered  to  the  purchaser  and  several  times 
honored  by  the  company's  agents,  and  conductors  without  requiring 
bim  to  sign  the  conditions,  and  the  court  held  that  the  company 
thereby  waived  such  requirement  and  its  conductoi*  was  not  Justi- 
fied in  ejecting  the  purchaser  from  a  train  by  reason  of  his  refusal 
to  sign  the  ticket  or  to  pay  the  usual  fare  in  money  for  his  pro- 
posed passage.    The  court  said:  "The  contract  between  Kent  and 
the  railroad  company  was  made  when  he  bought  his  ticket  re- 
ceived and  paid  for  it    Neither  party  could  after  that  change  its 
terms,  or  impose  new  conditions  upon  its  enforcement  without  the 
consent  of  the  other.    According  to  the  company's  instructions  to 
agents,  and  by  uniform  custom  regulating  the  sale  of  such  tickets 
they  were  required  to  be  signed  before  their  delivery  to  the  pur- 
-chasers.    The  company  saw  lit  in  the  case  at  bar,  to  dispense  with 
this  requirement    It  received  the  plaintiff's  money,  delivered  him 
the  ticket  in  his  ignorance  of  the  request  that  he  sign  it  and 
honored  it  for  several  trips  without  first  requiring  him  to  sign 
Its  conditions.    It  thereby  waived  this  requirement  and  its  con- 
ductor was  not  Justified,  while  it  still  retained  plaintiff's    mon^. 
In  ejecting  him  from  its  cars  by  reason  of  his  failure  to  sign  the 
ticket  which  had  already  gone  into  full  effect  between  the  parties, 
and  his  failure  to  pay  the  usual  fare  in  money  for  a  passage  which 
was  already  paid  for":  Kent  v.  Baltimore  etc.  R.  R.  Co.,  45  Ohio 
St  288,  4  Am.  St  Rep.  539,  12  N.  B.  798.    In  Gregory  v.  Burlington 
etc.  R.  R.  Co.,  10  Neb.  250,  4  N.  W.  1026,  it  was  shown  that  an  «r- 
cnrsion  ticket  was  bought  by  a  person  without  express  knowl- 
edge that  It  contained  a  printed  condition  that  it  was  to  be  used 
only  by  the  purchaser,  who  was  to  sign  his  name  thereto  whenever 
requested  to  do  so  by  conductors^  and  it  was  h^d  that  the  posses- 
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•ton  of  siieh  a  ticket  wms  prima  fttcto  evidence  of  ownersblp  cad 
that  tbe  failure  of  tbe  bolder  to  sign  his  name  to  the  contract  oa 
the  ticket,  there  t»elng  no  evidenoe  of  a  reqneet  for  him  ao  to  do, 
did  not  laTaJidate  the  ticket,  aa  the  elgnatnre  waa  merriy  a  mode 
of  Identifying  the  porchaeer.  In  each  caee  the  mere  fact  that  the 
tloket  ia  nnaigned  doea  not  Joatlfy  a  coodnetor  in  compelling  the 
holder  thereof  to  leaTe  the  train  npon  hia  refusal  to  paj  full  fare 
in  money:  Gregory  t.  Burlington  etc  B.  B.  Go.»  10  Nehu  260^  4  N.  W* 


WILLIAMS  T.  HUTCHINSON  ft  SOUTHEBIT  BAILWAT 

COMPANY. 

[62  Kan.  412,  68  Pac  48a] 

BMINBNT  DOMAIN.-JUDOMENT  ORBDITORS  ARB  NOT 
OWNBR8  within  the  meaning  of  etatutee  relating  to  condemnation 
proceedings. 

BMINBNT  DOMAIN-JUDOMBNT  UBN8.— A  Judgment  Is 
a  statutory  lien  only.  It  is  within  the  power  of  the  legislature  to 
modify  or  abolish  such  lien  before  rights  become  vested  under  it. 
It  may  be  superseded  by  statute  authorising  the  taking  of  the  land 
under  condemnation  proceedings,  on  payment  of  compensation  to 
its  owner,  and  when  the  proceedings  are  completed  and  the  com- 
pensation paid  an  easement  Is  acquired  free  of  all  Judgment  liens. 

EMINENT  DOMAIN— WAIVER  OF  PREPATMBNT  OF 
OOMPBNSATION^BSTOPPEL.— If  prepayment  of  compensation 
for  property  talten  under  condemnation  proceedings  is  waiyed  by 
the  owner  of  the  land,  and  a  railway  company,  relying  upon  such 
waiver,  proceeds  to  build  Its  road  and  expends  large  sums  of  money 
on  such  land,  tbe  owner  thereof  is  estopped  to  reclaim  the  land  or 
maintain  ejectment  therefor. 

O.  A.  Vandeveer  and  D.  H.  Martin,  for  the  plaintifb  in  error. 

A.  A.  Hurd,  W.  Littlefield,  and  0.  J.  Wood,  for  the  defend- 
ant in  error. 

**«  JOHNSTON  J.  This  was  ejectment,  hrought  by  li.  T. 
Williams  and  F.  L.  Martin  to  recover  from  the  Hutchinson  & 
Southern  Railway  Company  a  strip  of  land  one  hundred  feet 
wide  through  a  farm  in  Seno  county,  and  which  has  been  occu- 
pied by  the  railway  company  as  a  right  of  way  for  its  railroad 
since  1889.  While  ^^*  Benjamin  Blanchard  owned  the  land, 
and  in  April,  1888,  a  judgment  was  obtained  against  him  which 
became  a  lien  thereon.  An  execution  sale  of  the  land  to  sat- 
isfy the  judgment  was  made  on  March  6,  1894,  to  W.  H.  Craw- 
ford, who  conveyed  the  land  to  F.  L.  Martin  in  August,  1894^ 
and  Martin  in  turn  conveyed  an  undivided  one-half  interest  in 
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the  same  to  L  T.  WiUiams  on  July  t6,  1898.  On  then  pro- 
ceedingB  and  transfen  Williams  and  Martin  baae  tbeir  daim  to 
the  land  in  controyersy.  The  railway  company  founds  itB  right 
to  the  strip  of  land>  which  it  has  occupied  as  a  right  of  way  for 
the  past  eleven  years,  upon  condemnation  proceedings  and  the 
paymeat  of  the  award  to  the  owner  of  the  land.  The  plaintiffs 
challenge  the  validity  of  the  condemnation  proceedings  and  of 
the  easement  acquired  by  the  railway  company.  The  proceed- 
ings to  condemn  the  land  were  instituted  May  16,  1889,  and 
the  commissioners  awarded  for  the  value  of  Ihe  land  taken  and 
damages  Qie  sum  of  three  hundred  and  seventy-nine  dollars  and 
eighty  cents,  but  the  money  so  awarded  was  not  paid  to  the 
coun^  treasurer  within  ninety  days  after  the  filing  of  the  report 
of  the  commissioners,  nor  until  April  8, 1893.  The  delay  in  the 
pavment  of  the  award  was  occasioned  by  an  agreement  between 
the  railway  company  and  the  owner  of  the  land  that  payment 
need  not  be  made  until  the  owner  demanded  it. 

The  trial  court,  upon  the  facts  presented,  rightly  held  tliat 
ejectment  could  not  be  maintained,  and  gave  judgment  for  the 
defendant  The  judgment  creditor  had  no  title  to  or  estate  in 
the  land  when  the  condemnation  proceedings  were  had,  and, 
within  the  meaning  of  the  statute  regulating  such  proceedings, 
he  was  not  an  owner:  St.  Ix>uis  etc.  B.  B.  Co.  v.  Wilder,  17 
£an.  239 ;  Goodrich  v.  Commissioners  of  Atchison  Co.,  47  Kan. 
365,  27  Pac.  1006 ;  Band  v.  Ft.  -***  Scott  etc.  By.  Co.,  60  Kan. 
114,  31  Pac.  683;  Chicago  etc.  By.  Co.  v.  Sheldon,  63  Kan.  169, 
85  Paa  1105;  Wichita  etc.  B.  B.  Co.  v.  Thayer,  64  Kan.  259, 
38  Pac.  266.  Under  the  decisions  cited,  it  was  held  that  a  mort- 
gagee who  had  a  specific  lien  upon  the  land  condemned  was  not 
an  owner  of  the  land  nor  of  an  estate  therein,  and  that  railroad 
companies,  by  condemnation  proceedings,  obtained  an  easement* 
free  from  the  lien  of  the  mortgage.  A  judgment  is  a  statutory 
lien  only,  and  it  is  within  the  power  of  the  legislature  to  abolish 
the  lien  before  rights  become  vested  under  it.  It  was  held  in 
Watson  V.  New  York  Cent.  B.  B.  Co.,  47  N.  Y.  157,  that  a  pro- 
Yision  causing  a  judgment  lien  which  had  not  ripened  into  a  title 
to  be  superseded  by  taking  land  under  condemnation  proceed- 
ingB,  on  payment  of  compensation  to  the  owner  of  the  land,  is 
▼alid,  and  that,  when  the  proceedings  are  concluded  and  com- 
pensation paid  to  the  owner,  the  company  acquires  the  easement 
free  from  all  judgment  liens:  Oimbel  v.  Stolte,  69  Ind.  446; 
Xiewis  on  Eminent  Domain, sec.  326;  Mills  on  Eminent  Domain, 
74.    The  payment  of  just  compensation  to  the  owner  is  a 
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mndition  precedent  to  obtaining  any  easement  in  the  land,  and, 
aa  agaiaat  the  owner,  the  prooeedinga  preacribed  bj  MMm 
mnat  be  Talid. 

The  prooeedinga  in  the  preaent  caae  appear  to  lia?e  been  r%- 
nlar  and  aoflSdent,  except  tiiat  payment  of  the  award  was  not 
made  within  the  time  preacribed  by  the  etatate.  The  oonditioa 
of  the  prepayment  of  compenaatioia,  howeyer,  being  for  the  ben- 
efit of  the  owner,  he  may  waiye  it;  and  if  he  does  ezpreedy  or 
by  dear  implication  waive  prepayment  or  allow  the  damages  to 
remain  a  debt,  and  the  raiboad  company,  relying  on  the  waiver, 
proceeds  to  bnild  its  road  and  expend  large  soma  of  money  on 
the  knd,  the  owner  ^^  is  estopped  to  ledaim  the  land  ct  to 
maiiit>ain  ejectment  for  ita  recovery.  In  Enapp  y.  HcAnley, 
89  Vt  275,  it  was  held :  ''Where  the  owner  of  land  across  whidi 
a  railroad  has  been  surveyed  and  located  consents  that  the  con- 
tracftora  of  the  road  may  proceed  on  the  land  before  his  dann 
agee  are  paid,  and  under  an  agreement  Ihat  Ihey  ahall  be  sub- 
sequently ascertained  and  paid,  and  the  land  ia  thereupMi  taken 
possession  of  by  the  railroad  ccmipany,  and  the  road  conatrucied 
over  it,  the  title  to  the  land  passes,  and  the  owner  retains  no  liea 
upon  it  for  his  damages,  but  must  look  for  payment  to  the  party 
to  whom  he  gaye  credil^:  New  Orleans  etc  B.  B.  Co.  t.  Jonei^ 
68  Ala.  48;  10  Am.  ft  Eng.  Ency.  of  Law,  Sd  ed.,  1144. 

Under  the  authoritiea  dted,  it  was  competent  for  the  owner 
to  enter  into  an  agreement  waiving  and  postponing  flie  payment 
of  flie  award,  and  certainly  when  the  money  was  paid  to  and 
received  by  the  owner  tiie  condemnation  prooeedinga  were  com- 
plete, and  all  question  of  title  under  the  proceedings  was  set 
at  rest  Payment  had  been  made  and  accepted  by  the  owner 
before  the  sale  of  the  land  upon  execution,  and  the  title  of  tbs 
railroad  company  was  complete  long  before  the  purdiaser  at  tfas 
execution  sale  obtained  a  title  to  the  land.  When  the  aale  was 
made,  the  railway  company  had  been  in  possession  of  the  land 
for  about  five  years,  an^  had  expended  thousands  of  dollars  in 
the  construction  of  its  road  on  the  strip  in  controversy.  The 
owner  of  the  land  would  be  estopped  to  daim  that  the  proceed-! 
ings  were  void  because  the  money  was  not  paid  within  the  time 
provided  by  statute,  and  those  who  had  no  title  or  interest  in 
the  land  in  controversy  when  the  payment  was  made  and  title 
completed  were  certaiidy  in  no  condition  to  maintain  ejectment 
for  a  recovery  of  the  ^^^  land.  Whatever  rights  the  plaintiiEi 
might  have  had  as  against  the  fund  paid,  tiiey  have  no  right  t» 
recover  the  land  at  this  late  day.    For  mwe  than  nine  yesis 


F«t.  1901.1  Statb  v.  OiLLuni.  411 

before  tliis  proceeding  was  b^un  the  xttilwaj  oomptoj  bad  en- 
tered npon  the  land,  oonstmcted  its  road  at  great  ezpense,  and 
had  continnonsly  operated  the  eame;  and  nndar  gnoh  circum- 
stanoea  even  an  owner  of  the  land,  if  so  damages  had  been  paid, 
would  be  regarded  as  having  acquiesced  therein,  and  would  be 
restricted  to  a  suit  for  damages. 

In  our  view,  the  condemnation  proceedings  were  soflSdent  to 
give  an  easement  to  the  railway  company,  and  therefore  the 
judgment  in  favor  of  the  defendant  must  be  affirmed^ 

The  Lien  of  a  Judgment  on  Lands  does  not  coDstttote^  In  law, 
per  se,  a  property  or  right  in  the  land  itself:  Toong  t.  Templeton, 
4  La.  Ann.  254,  50  Am.  Dec.  568;  Waltcm  v.  Hargroves,  42  Miss.  18^ 
97  Am.  Dec  429.  The  Judgment  creditor  acquires  no  estate  or  in- 
terest  in  the  property:  Davis  v.  Qwnsby,  14  Mo.  170,  56  Am.  Dec 
106. 

Bailroad— Bight  of  Way.— The  owner  of  land  taken  for  a  raU* 
road  cannot  maintain  ejectment  therefor  after  the  road  is  con- 
stmcted,  upon  his  failure  to  obtain  payment  of  damages,  where  he 
has  acquiesced  in  the  occupation  of  the  land  without  prepayment 
of  such  damages  under  an  agreement  for  a  future  payment  thereof 
by  the  company:  McAulay  v.  Western  Vt  B.  R  Go.,  88  Vt  SU* 
78  Am.  Dec  827.  Oompare  Daniels  v.  Chicago  etc  B.  B.  Oo., 
85  Iowa,  129, 14  Am.  Bep.  400;  and  see  Florida  Southern  B.  B.  Ckk 
T.  Hflif  40  Fla.  1,  74  Am.  8t  Bep.  124^  26  South.  668^ 


STATB  T.  OILLBSPIB. 

[82  Kan.  480,  83  Pac  7^] 

LABOBMT— P08SBSSI0N  OF  8TOLBN  GOODS.— DBO 
XiABATIONS  OF  A  PBBSON  IN  POSSBS8ION  of  stolen  goods 
explaining  such  possession,  made  inmiediately  upon  their  dis- 
covery in  his  possession,  are  part  of  the  res  gestae,  and  admissible 
In  evidence  upon  the  trial  for  the  larceny  though  self-serving. 

LABOBNY  —  POSSESSION  OF  STOLBN  GOODS  — PBB- 
SUMPTION  OF  GUILT.— Mere  possession  of  goods  recently  stolen 
from  a  burghiriied  house  is  not  of  itself  evidence  tending  to  show, 
as  matter  of  law,  that  the  possessor  is  guflty  of  the  larceny;  nor  is 
mere  possession,  in  connecticm  with  other  criminating  circumstances, 
rafBcieUt,  as  matter  of  law,  to  show  guilt,  or  even  raise  a  presump- 
tion of  guilt  of  either  the  larceny  or  the  burglary. 

LABCBNY  —  POSSESSION  OF  STOLBN  GOODS  — BX- 
PLANATION— PBBSUMPTION.— The  possession  oi  goods  recently 
stolen  from  a  burglarised  house,  to  constitute  evidence  tending  to 
show  guilt  of  the  larceny,  or  to  be  sufficient  in  connection  with 
other  criminating  circumstances,  to  raise  a  presumption  of  guilt  of 
the  larceny  and  the  burglary,  must  be  unexplained,  because  it  Is 
only  the  unexplained  recent  possession  of  stolen  goods  that  an- 
tborixes  an  Inference  of  guilt 
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Branine  ft  Braniney  for  the  appeUant. 

A.  A.  Oodardy  attorney  general^  and  J.  J.  Hildreiil^  ooontj 
attorney,  for  the  state. 


DOSTER,  C.  J.  1Mb  to  an  appeal  from  a  Judgment  of 
oonyieli(m  of  the  offenses  of  burglary  and  larceny  concurrently 
committed.  Tbe  store  of  one  C*  J.  Oram,  in  Halstead,  Haney 
county,  was  broken  into  in  the  nighttime  and  some  articles  of 
fruit  and  confectionery  ^^  stolen.  Suspicion  of  the  crime  fell 
upon  the  appellant,  Taylor  Oillespie,  a  boy  aged  about  seven- 
teen, who  with  two  sisters  resided  on  the  outskirts  of  the  town. 
A  few  mornings  after  the  commission  of  the  burglary,  Oram, 
the  store  proprietor,  and  one  Fhilbridc,  a  constable,  called  at  the 
appellant's  house  to  search  for  the  stolen  property.  After  an 
explanation  by  these  men  of  the  object  of  their  visit  the  boy  left, 
and  remained  away  about  an  hour,  during  which  time  some  of 
the  goods  in  question  were  found  in  the  house.  When  he  re- 
turned and  learned  that  the  goods  had  been  found  he  explained 
that  one  Ike  Thompson  had  brought  them  to  him  and  left  them 
in  his  keeping;  or,  rather,  to  state  the  fact  more  accurately,  he 
testified  in  his  defense  on  the  trial  that  Thompson  had  brought 
them  to  his  house  and  left  them  in  his  charge,  and  he  o£Eered  to 
testify,  and  likewise  to  prove  by  Oram  and  Philbrick,  that  he  so 
stated  to  them  immediately  on  his  return  to  his  houee  and  on 
being  informed  of  the  discovery  there  of  the  goods.  This  <rf- 
fered  evidence  of  the  explanation  given  by  him  was  rejected  by 
the  court  and  its  rejection  has  been  assigned  as  error.  We  are 
quite  well  assured  that  it  was  error. 

The  general  rule  is  that  declarations  made  by  a  party  concom-  I 
itantly  with  the  performance  of  an  act  by  him,  and  of  a  nature 
to  explain  and  characterize  it,  constitute  a  part  of  the  act  itself. 
The  act  and  the  accompanying  declaration  together  constitute 
the  res  gestse,  and  are  both  admissible  in  evidence.  This  rule  is  - 
too  familiar  to  require  the  citation  of  authorities  in  order  to  the 
understanding  or  enforcement  of  it  It  may  be  remarked,  how- 
ever, by  way  of  illustration  of  its  application  to  particular  casea» 
that  it  is  not  limited  to  instances  of  self-disserving  ^'^  'declara- 
tions, but  extends  as  well  to  declarations  self-serving  in  char- 
acter, '^t  makes  no  difference,  so  far  as  the  admissibility  of  the 
declaration  is  concerned,  whether  it  be  in  favor  of  or  against  the 
party  making  it  If  the  act  is  one  of  alleged  criminality,  and 
the  accompanying  declaration  tends  to  show  it  to  be  innocent, 
it  is  equally  admissible  as  where  the  tendency  is  to  show  the 
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criminality  of  the  act;  and  it  may  be  given  in  evidence  by  the 
defendant  as  well  as  by  the  state":  Hamilton  v.  State,  36  Ind. 
280,  10  Am.  Eep.  22. 

In  further  illustration  of  the  rule,  it  may  be  also  remarked 
that  it  is  not  limited  to  declarations  accompanying  the  perform- 
ance of  acts  by  a  party,  but  applies  as  well  to  declarations  ex- 
planatory of  existing  facts  with  which  a  party  stands  in  imme- 
diate personal  relation.  Declarations  res  gestie  are  not  merely 
declarations  accompanying  acts  performed,  but  they  are  also 
declarations  concomitant  with  present  facts.  The  test  of 
their  admissibility  is  spontaneity  of  utterance.  If  they  appear 
to  be  the  instinctive,  unpremeditated  speech  of  the  party  in  im- 
mediate causal  relation  to  the  thing  in  question,  they  are  ad- 
missible, whether  that  thing  be  an  act  concurrently  performed 
or  a  fact  concurrently  existing,  or  whether  it  be  inculpatory  or 
exculpatory  in  character  or  import  Declarations  of  this  kind 
explanatory  of  the  possession  of  stolen  property  fall  entirely 
within  the  rule,  and  their  admissibility  has  been  fully  author- 
ized by  the  courts  and  text-writers.  Bishop,  in  his  Criminal 
Procedure,  volume  2,  section  746,  says:  **The  discovery  of  the 
stolen  goods  in  the  possession  of  the  defendant  being  a  fact  in 
the  case  the  doctrine  of  the  res  gestse  teaches  that  what  was  said 
in  connection  with  this  fact — ^that  is,  with  the  discovery — ^may 
in  ^^^  general  be  admitted  in  evidence  on  either  side ;  especially 
where,  at  the  time  of  such  discovery,  he  is  directly  or  by  impli- 
cation charged  with  the  theft.  For  example,  his  explanation 
of  how  he  came  by  the  goods,  and  the  like,  may  be  testified  to 
as  well  in  his  behalf  as  against  him.  And  if  such  explanation 
appears  to  the  jury  reasonable,  and  it  is  not  shown  by  the  pros- 
ecutor to  be  false,  its  weight  in  the  scale  for  him  will  be  very 
cxmsiderable;  but^  if  it  appears  unreasonable,  and  especially  if 
it  is  shown  to  be  false,  it  will  bear  against  him  heavily.'' 

Some  of  the  cases  most  clearly  in  point  are  People  v.  Dowling, 
84  N.  Y.  478 ;  Henderson  v.  State,  70  Ala.  23,  45  Am.  Rep.  72 ; 
Mitchell  V.  Territory  of  Oklahoma,  7  Okla.  627,  64  Pac,  782. 

It  is  not  improbable  that  the  court  below  ruled  against  the 
introduction  of  the  offered  testimony  because  the  explanation 
made  by  the  defendant  was  not  given  upon  the  instant  of  the 
first  imputation  against  him  of  guilty  possession  of  the  goods. 
Some  of  the  testimony  might  furnish  a  justification  for  this 
view,  but  other  parts  of  it  do  not  It  was  not  so  stated  by  the 
court  as  the  ground  of  the  ruling  made.  It  was  not  pressed 
upon  us  by  counsel  for  the  state  but  was  only  casually  suggested 
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by  them  and,  therefore,  we  hare  not  critically  examined  all  ot 
the  eyidence  to  eee  whether  anch  may  not  hare  been  the  reason 
for  the  court's  decision.  In  fact,  it  would  seem  difficult  to  de- 
termine the  relation,  in  point  of  time  and  other  circumstanceB, 
between  an  accused  person's  knowledge  of  a  criminating  fact 
and  his  explanation  of  it,  when  the  privilege  was  denied  him  of 
testifying  what  his  explanation  was  and  the  time  he  made  it 
with  relation  to  his  knowledge  of  the  exculpatory  circam8tance» 

Upon  the  subject  of  the  presumption  arising  from  ^^^  the 
possession  of  recently  stolen  property  the  court  instructed  as  fol- 
lows: ''The  possession  of  recently  stolen  goods,  taken  on  the 
occasion  of  a  burglary,  is  eyidence  tending  to  show  the  guilt  of 
the  possessor,  and  may,  when  taken  in  connection  with  other 
criminating  circumstances,  raise  a  presimiption  of  guilt  suffi- 
cient to  warrant  a  conviction  of  both  burglary  and  larceny." 

In  State  t.  Powell,  61  Ean.  81,  58  Pac.  968,  the  question  of 
the  presumption  arising  from  the  possession  of  recently  stolen 
goods  taken  on  the  occasion  of  a  burglary  was  given  considera- 
tion. In  that  case  the  court  below  had  instructed  that  the  un- 
explained possession  of  recently  stolen  property  was  prima  fade 
evidence  of  the  guilt  of  the  larceny,  and  when  burglary  was 
charged  in  connection  with  the  larceny,  and  the  larceny  could 
not  have  been  effected  without  the  commission  of  the  bui^lary, 
the  possession  of  the  stolen  property  was  also  prima  facie  evi- 
dence of  the  burglary.  This  instruction  was  held  to  be  errcnie- 
ous,  because  of  the  failure  to  include  ''other  criminating  circum- 
stances'' than  the  possession  of  the  stolen  property  as  neceasary 
to  raise  the  presumption  of  guilt  of  burglary.  As  to  the  oondi- 
tions  under  which  a  presimiption  of  guilt  of  burglary  as  well  as 
larceny  arises,  the  instruction  of  the  court  in  this  case  (nnitted 
the  statement  of  one  of  the  essential  facts  justifying  the  pre- 
sumption. That  was  the  lack  of  explanation  of  the  defendanfa 
possession  of  the  property.  The  court  instructed  that  possession 
of  recently  stolen  property,  taken  on  the  occasion  of  a  burglary, 
was  evidence  tending  to  diow  the  guilt  of  the  possessor,  and 
that,  of  course,  meant  his  guilt  of  both  burglary  and  larceny, 
because  they  were  both  charged  in  the  information  and  were 
botn  the  subjects  *^*  of  investigation;  and  the  court  also  in- 
structed that  such  possession,  in  connection  with  other  criminat- 
ing circumstances,  might  be  sufficient  to  raise  a  presumption  of 
guilt  of  both  burglary  and  larceny.  Now,  the  unexplained  pQ»- 
eeesion  of  property  recently  stolen  from  a  burglarized  house  may 
be  evidence  tending  to  show  guilt  of  both  offenses,  but  it  cannot 
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be  that  the  mere  poeseefliaii  of  lecenHy  ftolen  pioperfy  k,  aa 
matter  of  law,  eridenoe  teading  to  Bhow  the  poaseaaor  to  be 
guilty  of  the  laioeny,  because,  if  ench  be  the  eaae,  it  might  tend 
•0  atzongly  to  ahow  guilt  aa  idone  to  juetify  oonTiction. 

Nof  do  we  think  that,  aa  matter  of  law,  the  mere  poaaeaaion  of 
goods  recently  stolen  on  the  occaaion  of  a  burglary  may  be  auf- 
ficienty  even  in  connection  with  other  criminating  circumstances, 
to  raise  a  presumption  of  guilt  of  the  burglary.    The  difference 
in  atrength  and  cogency  between  evidence  tending  to  show  guilt 
and  evidence  sufficient  to  raise  a  presumption  of  guilt  is  not 
great  enough^  if  it  exists  at  all,  to  justify  the  drawing  of  dis* 
tinctiona  between  the  rules  applicable  to  the  two  states  of  moral 
oonvictian  they  generate.    Aa  just  remarked,  evideuce  tending 
to  show  guilt  may;  tend  so  strongly  to  ahow  it  aa  to  raiae  a  pre- 
sumption of  guilt,  and  a  preeumption  of  guilt,  if  not  rebutted, 
ia  sufficient  to  convict  of  crime.    It  is  the  unexplained  poaaeeaion 
of  recently  stolen  goods  that  tends  to  show  guilt  or  raises  a  pre* 
sumption  of  guilt  of  the  larceny,  and  it  is  the  unexplained  pos- 
aession  of  gooda  recently  atolen  on  the  occaaion  of  a  burglary 
that  tenda  to.  ahow  guilt  or  raises  a  presumption  of  guilt  of  the 
burglary.    In  the  case  of  State  v.  Powell,  61  Kan.  81,  58  Pac 
968,  the  inatmction  held  to  be  erroneoua  was  not  criticised  be- 
cause lack  of  explanation  by  the  possessor  of  the  stolen  gooda 
waa  not  included  ^^  among  the  oonditiona  giving  riae  to  the 
presumption  of  guilt    In  fact,  in  that  case  lack  of  explanation 
was  distinctly  included  among  the  elementa  of  the  preaumption, 
80  far  aa  the  larceny  waa  concerned;  the  instruction  waa  held 
to  be  erroneoua  because  the  court  had  ruled  that  the  possesaion 
of  property  recently  stolen  on  the  occaaion  <tf  a  burglary  waa 
anifficient,  without  other  criminating  drcumstancea,  to  raise  the 
presompticm  of  guilt  of  the  burglary.    The  inatmction  might 
have  been  criticiaed  becauae  of  ita  failure  to  include  lack  of  ex- 
planation aa  one  of  the  neceeaaiy  additional  criminating  circum- 
ataacea  but  the  queetion  in  the  case  waa  not  what  particular  cir- 
cmnatancea  ahould  accompany  the  poaaeaaion  of  the  gooda  in 
order  to  raiae  tiie  preaumption,  but  it  waa  whether  mere  poeaea* 
aion,  without  any  oilier  drcumstance,  waa  sufficient;  hence  it 
did  not  become  neceeaaiy  to  consider  lack  of  explanation  by  the 
poeeesaor  of  the  gooda  aa  a  condition  giving  riae  to  the  preaump- 
tioii.    However,  it  ia  quite  apparent  that  the  opinion  in  that 
case  proceeded  upon  the  aaaumption  that  the  law  required  lack 
of  explanation  of  the  poesession  of  atolen  gooda  taken  from  a 
bmglariaed  house  to  conatitute  an  element  neoeasaiy  to  ahow 
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gnilt  or  to  raise  a  preaumption  of  guilt  of  both  offenses  because, 
among  otber  things,  it  was  remarked:  ^It  has  been  frequently 
held  in  this  state  that  such  possession  unexplained  is  prima  fade 
evidence  of  larceny/'  And  again :  '^e  do  not  feel  warraiited 
in  still  further  extending  the  presumption  that  the  evidence  is 
of  itself  sufficient^  if  unexplained,  to  warrant  a  conviction  for 
burglar}'." 

We  think  the  rule  stated  by  us  obtains  generally  in  the  other 
states.  In  Orr  ▼.  State,  107  Ala.  35,  18  South.  142,  the  court 
said :  ''Whenever  there  is  evidence  tending  to  explain  the  pos- 
session, it  is  error  to  charge  the  jury  'that  recent  ^^^  possession 
of  stolen  property  is  prima  facie  evidence  of  guilt/  without  the 
qualification  'unexplained.'  The  words  'may  be*  should  be  used 
in  the  place  of  the  word  'is.'  It  is  the  'unexplained'  recent  pos- 
session of  stolen  property  that  authorizes  the  inference  of  guilt 
Whether  the  explanation  offered  is  credible  or  satisfactory  is  a 
question  for  the  jury."  See,  to  same  effect,  Blaker  v.  State,  130 
Ind.  203,  29  N.  E.  1077;  Bobb  v.  State,  35  Neb.  285,  53  N.  W. 
Id4. 

Other  claims  of  error  are  made,  but  we  do  not  consider  them 
well  founded;  but,  for  the  errors  above  pointed  out,  the  judg- 
ment of  the  court  below  is  reversed  and  a  new  trial  ordered. 


Larceny.— Posseasion  of  stolen  property  as  evidence  <^  larceny  to 
the  subject  of  the  monographic  note  to  Uunt  v.  Commonwealth,  70 
Am.  Dec.  447-452.  8uch  possession  must  be  recent  after  the  theft 
in  order  to  impute  guilt  to  the  possessor:  Williams  v.  State,  40  Fla. 
480,  74  Am.  St  Rep.  154,  25  South.  1034.  Id  State  v.  GuUd«  149 
Mo.  870,  73  Am.  St  Rep.  395,  50  S.  W.  900,  It  is  said  that  recent 
possession  of  stolen  property  is  evidence  either  that  the  person  in 
possession  stole  the  property  or  that  he  received  It  knowing  ft  to 
be  stolen,  according  to  the  circumatance8»  and,  unexplained,  is  aafll- 
dent  to  warrant  a  conviction. 
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KANSAS  NATIONAL  BANK  v.  BAT. 

[62  Kan.  092,  84  Pac  596.] 

NBGOTIABLB  INSTRUMBNT»~PERBONAb  LIABILITY. 
OF  ATTORNEY  IN  FACT.— A  person  who  signs  a  note  in  the  name 
of  another,  by  himself  as  attorney  in  fact,  with  the  knowledge  of 
the  payee,  and  subsequent  indorsee  that  he  has  no  author!^  to 
use  such  other's  name,  and  who  refused  to  assume  personal  respon- 
sibility by  signing  his  own  name,  is  not  liable  on  the  note  as  hlg 
<H>ntract,  although  It  Is  given  in  a  transaction  of  his  own,  and  he 
l^enerally  uses  the  name  signed  to  the  note  as  trade  name* 

Houston  ft  Brooks^  for  the  plaintiff  in  enor, 

H.  Whiteside,  for  the  defendant  in  error. 

^^  DOSTEB,  C.  J.  This  iras  an  action  bj  ilie  Kanaas  Nar 
tiomal  Ban]^  against  C.  M.  Bay  on  a  promissory  note.  Judgment 
went  for  ihe  defendant.  The  plaintiff  has  proaeeated  eixor  t9 
thisooort    The  note  ened  on  read  as  follows: 

^'$5577.50.  Wichita,  Kansas,  October  8,  1898. 

''One  hundred  and  twenty  days  after  date,  I  promise  to  pay 
ia  the  order  of  W.  W.  Graves  ft  Co.  five  thousand  flye  hundred 
and  serenty-eeyen  and  60-100  dollars,  for  yalue  received,  nego- 
tiable and  payable,  without  defalcation  or  disoonnt,  at  the  Kan- 
sas National  Bank  of  Widiita,  Kansas,  with  interest  at  the  rats 
of  10  per  cent  per  annum  from  November  8, 1898,  interest  pay* 
aUe  samnaUy.    No.  — •    Due  Feb.  8, 1898. 

«H.  B.  SLOAN. 
'TBy  C.  M.  BAT, 

"Attorney  in  Fact* 

^^*  The  petition  averred  that  the  defendant  Bay,  under  flia 
name  and  style  of  H.  B.  Sloan,  executed  and  delivered  the  note^ 
and  that  the  amount  of  it  was  due  from  the  defendant  Bay,  do* 
ing  business  aa  H.  B.  Sloan;  wherefore  judgment  was  demanded 
against  said  Bay. 

The  facts  were  that  Bay  was  doing  his  own  business  under  the 

name  of  Sloan,  and  that,  as  a  eover  for  his  transactions,  he  had 

procured  a  power  of  attorney  from  Sloan.    However,  that  in- 

atmment  did  not  confer  on  him  the  power  to  execute  promis- 

aery  notes.    He  bou^t  cattle  from  W.  W.  Oraves  ft  Co.,  and,  to 

evidence  the  purchase  price,  executed  to  them  two  proiBiBS<»y 

notes,  in  form  similar  to  the  one  in  suit    To  secure  tiiese  notes, 

ted  in  Sloan's  name  a  flzat  sad  a  sseond  daital  morfc- 
Tai.uaaa¥-t7 
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gtge  on  the  cattle.    These  notei  and  mortgagee  were  negotiated 
to  tlie  Eanaaa  National  Bank.    At  the  time  the j  were  taken  tj 
ihe  bank,  Qaj  explained  to  its  president  that  he  waii  doing  bna- 
neis  in  the  name  of  Slpan  under  a  power  of  attorney.    The  bank 
•ooeptei  the  notes  and  mortgages,  but  required  Bay  to  fomidi 
it  wifii  a  oopy  of  the  power  of  attorney.    Tbtb  cattle  aeeminglj 
were  taken  under  the  first  mOTtgage  to  pay  one  of  the  notes. 
This  left  the  other  one  in  the  hands  of  the  bank.    It  was  hdd 
there  as  collateral  security  to  an  indebtedness  due  the  bank  from 
Graves  ft  Co.    The  bank  desired  its  renewal  and  sent  Graves, 
as  its  agenty  to  procure  the  renewaL    Aa  a  renewal.  Graves  se- 
«^      cured  the  note  in  suit  and  indorsed  it  to  the  bank.    He  tried  to 
)      induce  Bay  to  assume  personal  responsibility  on  the  note  by 
i      eigning  his  own  name  to  it    Bay  refused  to  do  this. 
)  There  is  no  question  but  that  the  transaction  for  whidi  the 

}'  notes  were  given  was  Bay's  individual  business,  ^"^  but  he  f  uUy 
explained  to  the  bank  president  and  to  Graves  ft  Go.  that  he  was 
not  doing  business  in  his  own  name;  that  he  oould  not  do  so  be- 
cause of  indebtedness  held  against  him.  There  is  no  claim  of 
deception  or  fraud  practiced  by  Bay.  His  admission  that  he 
was  conducting  his  own  business  in  the  name  of  another  and  his 
reasons  for  doing  so  were  frank  and  open.  While  he  eeemed 
to  be  of  the  opinion  that  Sloan's  power  of  attorney  to  him  an- 
thorised  the  execution  of  promissory  notes,  yet  it  waa  not 
daimed  that  he  fraudulently  misstated  his  authority  under  that 
instrument,  and,  even  if  he  had  done  so,  the  bank  came  into  the 
possession  of  a  oopy  of  the  power  of  attorney  before  the  noie  in 
suit  was  executed,  and  therefore  knew  what  it  contained  or  did 
not  contain.  The  question,  therefore,  is  whether  Bay  is  liable  on 
the  note  executed  by  him  in  the  name  of  Sloan. 

The  plaintiff  in  error  contends  that  Bay  is  liable,  because,  m 
it  says,  the  name  of  Sloan  was  a  trade  name  adopted  by  Bay  for 
the  transaction  of  his  own  business,  and,  inasmudi  as  the  giving 
of  the  note  was  his  own  business^  he  is  liable  on  it  as  though 
executed  in  his  own  name.  There  are  authorities  to  the  effisct 
I;  that  one  who,  f  <Nr  his  own  purposes,  adopts  the  name  of  another, 
will  be  held  liable  in  a  transaction  of  his  own  conducted  there- 
I  under.  We  have  no  occasion  to  question  the  soundness  of  these 
authorities.  We  think,  however,  tiiat  they  are  limited  to  cases 
irfiere  it  appeared  that,  under  ihe  name  of  another  as  a  tnde 
name,  the  parly  contracted  to  bind  hims^  and  not  the  other; 
and,,  in  some  of  them,  the  .party  using  the  name  of  anotl^er  was 
held  liable  not  on  the  contract,  but  upon  the  tiansactjon  ont 
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of  wluch  the  contract  grew.  It  may  be  that  Bay  is  liable  in  an 
actkm  durging  him  upon  tke  original  traneaotion,  but  he  ia 
^^  not  liable  upon  the  piomiosoiy  note.  He  ia  not  liable  be* 
eanae  he  ne^er  made  that  note  hia  contract  He  nerer  agreed 
to  be  bound  upon  it,  but,  on  the  oontraiy,  reftused  to  aign  it  aa 
hia  contract  or  bind  himself  by  it  as  an  instrument  of  writing. 

No  caaea  precisely  in  point  have  been  cited  to  us^  nor  in  con- 
dderable  reeearch  among  the  authorities  have  we  been  able  to 
Snd  one  entirely  similar  in  its  facta.  We  think,  however,  that 
the  case  ia  covered  by  the  general  principlea  of  the  law,  and  that 
theae  are  well  stated  and  elucidated  in  Bartlett  t.  Tucker,  104 
Kaaa.  386,  6  Am.  Bep.  240,  the  opening  paragraph  of  the  opin- 
ion in  which  case  reeds:  ^t  ia  well  settled  that  any  person  tak- 
ing a  n^;otiabIe  promissory  note  contracts  with  those  only  whose 
luunea  are  signed  to  it  aa  parties,  and  cannot,  therefore,  main- 
tain an  action  upon  the  note  against  any  other  person.  That 
rolet,  of  course,  does  not  preclude  charging  a  party  who,  instead 
kf  tile  name  by  which  he  ia  usually  known,  signs,  with  intent 
^  hind  himself  thereby,  hia  initials,  or  a  mark,  or  any  name 
mder  which  he  ia  proved  to  have  held  himself  out  to  the  world 
Old  carried  on  business.^ 

The  judgment  of  the  court  below  is  affirmed. 

One  who  WLgnm  a  Vietltloua  Nama  to  a  Vote,  or  the  nama  of  a 
wml  peraoB  without  autbority,  is  not  Ualfle  tbereon:  Bartlett  ▼• 
Packer,  lOi  Masa.  886^  0  Am.  Bep.  24a 


PEICB  ▼.  FIRST  NATIONAL  BANK. 

[02  Kan.  786,  64  Pac.  687.1 

JT7D6MBNT8— MERGER.— AU  causes  of  action  upon  which 
olt  la  brought  and  final  Judgment  obtained  are  merged  In  such 
augment,  and  thereby  extinguished  and  cannot  be  made  the  basla 
C  a  aubsegnent  action  or  Judgment 

JXJDOMBNT— MERGER  OF  ONE  IN  ANOTHER.— A  second 
adgment  upon  the  same  cause  of  action  as  a  prior  judgment,  al- 
Kiough.for  a  less  amount.  Is  a  walyer  of  the  balance^  and  an  abso- 
aa:e  extinguishment  of  the  first  judgment 

JUDGMBNTSr-MERGBR— EFFECT  OF  8E0OND  JUDQ- 
CBNT.— If  a  Judgment  la  recovered  upon  a  prior  judgment  the  lat- 
wr  10  marged  in  the  former,  and  aU  of  its  llena  or  priorities  are  re- 


JUDQMBNTa— SATISFACTION.    MERGER,    OR    EXTIN- 
^XTISHMENT  of  a  personal  judgment  in  an  action  to  foreclose  a 
estate  mortgage^  releases  the  mortgage  lien. 
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On  July  10,  1890,  J.  M.  Price  and  wife  executed  two  notn 
for  Are  thousand  doUaia  each,  for  an  indebtedne«  due  the  de- 
fendant bank.    They  also  ezecated  to  one  D.  Anld  a  deed  to  oo^ 
tain  real  eatate  in  trust  aa  security  for  the  payment  of  sack  in- 
debtedness.   These  notes  haying  been  reduced  and  leneved, 
Price  and  wife,  on  January  19,  1894,  executed  to  the  defeml- 
ant  two  new  notes  for  the  old  indebtedness  in  the  sum  of  four 
thousand  four  hundred  and  thirty-four  dollars  and  ten  oeati, 
and  at  the  same  time  gare  it  one  note  for  two  thousand  doDBXi^ 
one  note  for  twelve  hundred  dollars^  and  twelve  notes  for  fif^ 
dollars  each.    They  also  executed  a  mortgage  on  the  homestead 
premises  in  controversy  herein,  to  secure  the  payment  of  then 
notes  and  interest    On  April  22,  1894,  Price  and  wife  g&is 
the  defendant  bank  two  renewal  noles,  each  for  the  sum  of  four 
thousand  five  hundred  and  forty-eight   dollars  and  sixtj-fin 
^cents,  payable  at  ninety  days  with  interest    On  March  21, 1896^ 
the  defendant  bank  commenced  suit  on  ten  diffensat  causes  d 
action  against  Price  and  wife,  including  all  of  ihe  indebtednea 
heretofore  mentioned,  and  on  May  21, 1897,  reooveied  a  penood 
judgment  against  Price  and  wife  for  the  sum  of  nxteen  Aoa- 
aand  seven  hundred  and  twenty-nine  doUars  and  nine  oents^  sal 
a  decree  f oredoaing  the  mortgage  on  the  hcmiestead.    Afterwirf 
the  homestead  was  sold  under  such  decree  and  purchased  by  tbe 
defendant  bank,  and  it  obtained  a  aheriffs  deed  tiieief or.    Os 
March  21,  1896,  the  same  day  that  the  prior  action  was  cc» 
menced,  the  defendant  bank  began  another  action  against  Pm 
and  wife  on  two  causes  of  actitm,  the  first  being  one  of  the  noto 
executed  on  April  22,  1894,  and  alleged  aa  its  first  cause  d 
action  in  the  prior  suit,  and  the  other  cause  of  action  benf 
the  other  note  executed  on  that  date,  and  allq^  aa  its  secosd 
cause  of  action  in  tiie  first  suit    In  this  action  judgment  im 
asked  for  the  whole  sum  of  the  two  notes  witii  interest,  and  i 
foreclosure  of  the  deed  executed  by  Price  and  wife  to  D.  Auld  is 
trust  as  security  for  eudi  indebtedness.    On  May  21,  1897,  the 
defendant  bank,  afteii  it  had  obtained  judgment  in  the  first  » 
tion,iecovered  judgment  as  prayed  forin  the  second  action  in  tb 
sum  of  eleven  thousand  six  hundred  and  seventy-four  ddlaii 
and  eighty-six  oents,  and  a  decree  foreclosing  the  tnufc  ded 
given  to  D.  Auld.    This  land  was  afterward  sold  under  snAi^ 
cree,  the  proceeds  thereof  to  be  applied  in  satisfaction  of  smI 
judgment    This  acti(m  was  brought  to  set  aside  the  aiherifi 
deed  to  the  homestead.    The  defendant  bank  noomnd  ftif 
men^  and  plaintiffs  prosecuted  a  writ  of  ecxoE; 
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Waggener^  Horton  ft  Oir^  for  the  plaintiffB  in  error. 

G.  D.  Walker  and  J.  L.  Berry,  for  the  defendant  in  error. 


GBEENE,  J.  The  important  question  in  this  case  ia: 
Did  the  judgment  recovered  in  the  former  action  become  merged 
in  the  rabeequent  judgment,  and  thus  extinguished  ?  The  de* 
ibndant  in  error,  in  its  first  action,  included  all  causes  of  action 
which  it  held  against  Price  and  wife,  and  when  judgment  was 
rendered  in  tiiat  action  all  such  causes  became  merged  in  that 
^^^  judgment  In  the  forceful  language  quoted  by  Freeman 
in  his  work  on  Judgments,  section  115,  they  became  '^drowned 
in  the  judgment'^  Black,  in  his  work  on  Judgments,  section 
674,  says :  ^'The  cause  of  action  is  merged  in  the  judgment  and 
can  never  again  become  the  basis  of  any  claim  against  the  de- 
fendant in  the  judgment  The  original  claim  has,  by  being  sued 
upon  and  merged  in  the  judgment,  lost  its  vitality  and  expended 
its  force  and  effect  .  .  •  •  So  where  judgment  is  recovered  on 
a  note,  it  is  merged  and  extinguished,  and  a  second  judgment 
cannot  be  had  thereon  between  the  same  parties/' 

When  the  defendant  in  error  recovered  its  first  judgment 
against  Price  and  wife,  the  several  causes  of  action  sued  on  be- 
came merged  in  that  judgment  for  sixteen  thousand  seven  hun- 
dred and  twenty-eight  dollars  and  nine  cents.  This  judgment 
then  might  have  been  made  %  cause  of  action,  but  as  such  it  is 
inseparable  and  indivisible.  The  subsequent  judgment  obtained 
by  the  defendant  in  error  must  be  held  to  have  been  on  this 
greater  cause  of  action,  and  not  on  a  separate  part  of  it  If  one 
has  a  single  cause  of  action  and  elects  to  split  it  and  recover  on 
a  part,  this  is  a  bar  to  a  recovery  on  the  remainder.  In  other 
words,  the  law  declares  that  whatever  of  that  cause  of  action  is 
not  sued  on  is  merged  in  the  judgment  and  thus  extinguished. 
To  hold  otherwise  would  be  to  permit  a  creditor  not  only  to 
embarrass  his  debtor  but  also  to  bankrupt  him  in  interminable 
litigation,  costs,  and  record  liens  on  his  property.  The  law  will 
not  tolerate  this.  It  was  held  in  Bolen  Coal  Co.  v.  Whittaker 
Brick  Co.,  62  Kan.  747,  749,  35  Pac.  810 :  "It  is  the  policy  of 
tiie  law  to  avoid  a  multiplicity  of  actions,  and  a  party  is  not  per- 
mitted tb  split  a  cause  of  action  into  two  or  more  parts  and 
maintain  separate  actions  for  each  of  the  separate  parts.  A  re- 
covery ^^  of  one  part  of  an  action  so  spljt  up  will  constitute 
e  complete  bar  to  a  recovery  upon  any  remaining  portion  there- 
of .'*  The  same  principle  was  again  adhered  to  in  Thistler  v. 
Miller,  53  Kan.  520,  42  Am.  St  Bep.  302,  36  Pac.  1060. 
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eoier  Ifi  wliok  judgmc&i  In  Hie  action  bnraj^t  hj  the  de> 
fsndut  baloWy  it  not  only  had  an  (^portnnity  to  recover  ita  foB 
damand,  bnt  it  prosecfated  that  opportunity  to  final  judgment^ 
and  after  Judgment  it  then  waiTed  its  right  and  brought  a  ^^ 
anbaeqaent  action  <m  a  portion  only  of  ita  debt  In  its  original 
actbm  it  might  hare  brought  in  all  partiea  neoesaaiy  to  a  foie- 
doaare  of  ita  mortgage  on  the  homeatead,  aa  wdl  aa  a  foredos- 
nre  on  ita  deed  npon  the  other  real  eatate;  it  had  the  opporton- 

While  tiie  aereral  canaea  included  in  the  fiiat  action  became 
merged  in  the  judgment  therein  rendered,  and  Ihereby  extin- 
guishedy  the  debt  atill  exiated  in  that  judgment,  and  Ihe  aecond 
judgment,  being  for  the  debt  included  in  the  first  judgment,  la 
a  total  extinguishntient  of  that  judgment  The  judgment  it- 
self having  been  thus  extinguished,  there  was  nothing  to  sup- 
port the  order  of  sale,  and  the  sale  conveyed  no  title. 

It  is  therefore  ordered  that  the  judgment  of  the  court  belov 
be  reversed,  and  the  cause  remanded  with  instructions  to  enter 
judgment  for  plaintiffs  in  accordance  with  this  opinicm. 


▲  Judgment  Xorgaa  tha  Cauae  of  Aetloa;  Tourvllle  t.  Wabash 
B.  R.  Ck>.,  148  Mo.  614,  71  Am.  St  Rep.  650,  60  8.  W.  300.  (Compare 
Lambert  v.  Nicklass,  45  W.  Va.  527,  72  Am.  St.  Rep.  828,  21  &  B. 
861.  A  recovery  of  part  of  a  demand  mergea  the  whole,  and  bars 
any  further  recovery  thereof:  Bendemagle  v.  Cocks,  19  Wend.  207, 
82  Am.  Dec.  448;  Oliver  v.  Holt,  11  Ala.  674,  46  Am.  Dec.  22&  A 
Judgment  la  extinguished  when,  being  used  as  a  cause  of  action.  It 
airowa  into  another  Judgment:  1  Freeman  on  Judgments,  aee.  216. 


FELIX  V.  BOAED  OF  COUNTY  COMMISSIONERS. 

[62  Kan.  832,  62  Pac.  667.] 

CONSTITUTIONAL  LAW— CURING  UNCONSTITUTIONAL 
LAWS.— If  public  officers,  acting  under  a  statute  afterward  de<dared 
unconstitutional,  offer  bounties  for  animal  scalps  and  issue  county 
warrants  in  payment  therefor,  a  subsequent  statute  legalising  anch 
warrants  and  declaring  them  to  be  county  charges  and  payable  out 
of  general  county  funds,  is  void  as  being  an  encroachment  of  legla- 
lative  upon  Judicial  power. 

A  board  of  county  commissioners,  acting  under  a  statute  af- 
terward declared  unconstitutional  by  the  supreme  court  of  the 
atate,  offered  bounties  for  certain  animal  scalps,  and  issued  a 
large  number  of  county  warrants  in  payment  therefor.  While 
aodh  warrants  were  outstanding  and  unpaid  the  legislatore  of 
the  state  passed  the  following  statute; 
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fAn  aet  legalizing  tiie  action  of  llie  board  of  county  commit 
lionerB  of  Wallace  county  in  iBsning  certificateB  and  county 
wairante  for  ecalpe  of  gophers^  rabbits,  wolres,  and  coy- 
otes, directing  warrants  to  be  issued  to  the  holders  and  oim* 
era  of  said  certificates,  declaring  the  same  to  be  county 
chaiges,  and  directing  and  authorizing  the  warrants  al* 
ready  issued  and  to  be  issued  en  such  outstanding  certifi- 
cates shall  be  payable  out  of  the  general  fund  of  the  county, 
and  repealing  all  laws  and  parts  of  laws,  so  far  as  the 
same  may  be  inconsistent  with  or  repugnant  to  the  proyi- 
aions  of  this  act. 

'TBe  it  enacted  by  the  legislature  of  tiie  state  of  Kansas : 

''Section  1.  Whereas,  under  the  provisions  of  an  act  entitled 
'An  act  to  protect  fruit  trees,  hedge  plants,  and  fences,'  the 
board  of  county  commissioners  of  Wallace  county  offered  a 
bounty  for  gopher  scalps,  and  in  punuance  of  said  action  of 
said  board  a  number  of  gophers  were  killed  and  certificates  giv- 
en by  the  county  derk  pursuant  to  said  act,  and  upon  some  of 
whidi  certificates  and  warrants  have  been  passing  from  hand 
to  hand;  and  whereas,  under  the  provisions  of  an  act  entitled 
'An  act  authorizing  a  bounty  upon  wolf,  coyote,  wild-cat,  fox 
and  rabbit  scalps,  and  to  repeal  chapter  73  of  the  Lawd  of  1885, 
and  all  other  laws  in  conflict  herewith,'  the  board  of  county 
commissioners  of  Wallace  county  offered  a  bounty  for  the  scalps 
of  animals  enumerated  in  said  act,  and  in  pursuance  of  said 
action  a  number  of  said  animals  were  killed  and  county  war- 
rants issued  for,  and  which  warrants  have  been  passing  from 
hand  to  hand." 

The  statute  concluded  as  set  out  in  the  opinion  which  follows. 
This  statute  is  chapter  358  of  the  Laws  of  Kansas  of  1895. 
This  action  was  brought  to  recover  on  warrants  for  scalps  held 
by  the  plaintiff.  The  trial  court  denied  him  judgment  and 
he  appeals  by  writ  of  error. 

Bond  &  Osbom,  Benson  &  Smart,  and  Garver  ft  Larimer,  tqir 
the  plaintiff  in  error. 

B.  O,  Hurlburt,  county  attorney,  A  L.  Williams,  N.  H. 
I^^^inia^  and  B.  W.  Blair,  for  the  defendants  in  error. 

^"^  SMITH,  J>  Does  chapter  358  of  the  Laws  of  1895,  set 
oat  in  the  statement,  have  the  curative  effect  of  validating  the 
unwarranted  acts  of  the  board  of  county  ®*®  commissioners  of 
Wallace  county  in  issuing  warrants  in  evidence  of  public  in- 
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debtddnen  for  bounties  offered  for  gopher  scalps,  make  tliem 
valid  dUigati(«i8»  and  fix  the  amoont  of  fiie  same  as  a  charge 
upon  the  conntyP    This  is  the  question  now  before  ns. 

When,  the  county  commissioners  made  the  order  offering  a 
bounty  on  gopher  scalps  they  based  their  authority  so  to  do  on 
an  unconstitutional  law.  Ad  act  of  the  legislature  wholly  void 
can  confer  no  right,  power,  or  authority:  Oooley's  Oonstitotion- 
al  Limitations,  222.  Whatever  labw  was  done  or  services  per- 
formed for  the  county  in  the  matter  of  killing  gophers,  pursu- 
ant to  the  reward  offered,  which  was  authorized  in  the  body  of 
said  law,  could  not  be  recovered  for  upon  the  ground  that  tbe 
county  received  a  benefit  for  which  it  justly  ought  to  pay,  for 
the  reason  that  there  was  a  total  lack  of  capacity  in  the  board 
of  commissioners  to  incur  an  obligation  of  the  kind  mentioned : 
Hovey  v.  Commissioners  of  Wyandotte  Co.,  56  Can.  577,  44 
Pac.  17.  The  plaintiff  in  error,  as  a  holder  of  the  warrant  in 
suit,  cannot  recover  thereon  unless  the  curative  law  of  1895  sup- 
plies, by  its  retroactive  operation,  that  power  which  the  com- 
missioners lacked  in  the  first  instance,  and  unless  the  provisions 
of  the  healing  act  cover  matters  within  the  range  of  legislative 
prerogative. 

Retrospective  legislation  has  been  held  to  be  valid  to  the  ex- 
tent of  imposing  a  legal  liability  upon  the  people  owning  prop- 
erty in  a  portion  of  a  township  or  other  subdivision  of  tbe  ter- 
ritory of  the  state,  where  no  such  liability  existed  before,  in 
cases  where  a  pre-existing  moral  obligation  rested  upon  them  to 
discharge  such  liability :  Craft  v.  Lofinck,  34  Kan.  365,  8  Pac 
899.  It  is  unnecessary,  however,  to  discuss  the  question  of  mor- 
al obligation  in  tids  case,  *"'  for,  if  such  obligation  in  fact  ex- 
isted between  the  county  and  the  holders  of  these  warrants,  ift 
would  in  no  manner  affect  our  opinion  regarding  the  invalidiig; 
of  the  act  in  -question.  It  concludes :  **It  is  hereby  declared  tlw 
duty  of  said  board  to  issue  county,  warrants  for  the  amount  of 
such  certificates  now  issued  and  outstanding,  and  all  said  war- 
rants so  issued  and  herein  authorized  to  be  issued  be  and  the 
same  are  hereby  legalized,  and  hereby  made  county  charges,  and 
shall  be  and  are  made  payable  out  of  the  general  fund  of  the 

county." 

It  will  be  noticed  that  the  legalizing  force  of  this  law  is 
applied  to  the  warrants  already  issued  and  those  to  be  issoed 
after  its  passage.  The  assumed  authority  of  the  commission's 
in  making  the  written  obligations  is  not  validated,  but  the  war- 
rants themselves  are  made  binding  county  charges,  payable  out 
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4»f  ibe  general  fuxid.  The  ntaUzixig  power  of  fhe  act  operates 
on  fhe  warrantB  only.  The  effect  which  neoeagarily  follows 
from  this  lq;islati?e  decree  is  to  convert  prima  fade  eridenoe 
ot  debt  into  incontestable  obligations  npon  the  maker^  from  the 
payment  of  whidi  there  can  be  no  escape.  It  is,  in  short,  a 
judgment  rendered  by  legislative  act  against  the  connty^  and  its 
ejection  provided  for  by  fixing  the  amonnt  thereof  as  a  county 
charge.  A  charge  is  defined  as  an  '^obligation  directly  bearing 
upon  the  individual  thing  or  person  to  be  affected,  and  binding 
him  or  it  to  the  discharge  of  the  duty  or  satisfaction  of  the 
claim  imposed^':  Bouvier'e  Law  Dictionary. 

No  matter  what  may  have  been  the  defect  or  failure  in  the 
consideration  of  these  warrants,  or  the  extent  of  the  imposition 
or  fraud  which  might  have  been  practiced  in  obtaining  them, 
all  inquiry  into  that  subject  by  the  courts  has  been  predeter- 
mined by  this  curative  ^^  act,  and  the  arbitrary  will  of  the 
legislature  interposed,  by  which  defenses  are  cut  off  and  a  lia- 
bility declared,  without. trial  by  the  usual  methods  or  proceed- 
ings had  by  resorting  to  due  process  of  the  law. 

Let  us  assume  that  at  the  time  the  act  of  1895  went  into  ef- 
fect this  plaintiff  had  brought  an  action  to  recover  from  the 
county  the  amount  of  the  warrants  he  then  owned,  and  that 
Hie  defendant  had  answered,  attacking  the  consideration  of  the 
written  instruments  sued  on.  Must  the  court  in  which  the  ao- 
tion  was  pending,  upon  reading  this  law,  in  obedience  sdely 
to  a  legislative  command,  summarily  enter  judgment  against  the 
coxmty,  without  hearing  or  trial?  Such  determination  would 
be  abhorrent  to  all  sense  of  justice,  and  destructive  of  the  vested 
right  which  every  person  has,  wheoi  sued,  to  defend  against  the 
enforcement  of  an  unjust  daim.  The  legislature  cannot  be 
allowed  to  thrust  its  arbitrary  declarations  into  such  adversary 
proceedings  and  decide  which  party  should  prevail.  It  is  with- 
out power  to  substitute  its  judgment  in  a  disputed  matter  for 
that  of  a  court  engaged  in  the  work  of  administering  justice 
by  orderly  methods,  after  discovering  the  truth  by  hearing  evi- 
dence on  both  sides  admitted  according  to  legal  rules.  It  is 
not,  however,  the  interference  with  pending  litigation  that  con- 
stitutes the  sole  evil  of  such  legislation,  but  it  is  the  devesting 
of  legal  defenses  upon  which  a  party  has  a  right  to  rely  as  secur- 
ity against  a  successful  attack  in  court  by  the  assertion  there  of 
an  unjust  demand  against  him.  The  merits  of  an  existing  de* 
f  ense  which  may  be  pleaded  in  resistance  against  an  asserted  liar 
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bilitf  eu  W  alEectod  oiily  l^^  judicial,  and  not  by  l^idatiTc^ 
tion, 

Ooanael  for  plaintiff  ib  ffxos  haTo  cited  caaei  wliieh  Inataaoe 
the  almoat  {denaiy  power  that  haa  been  exereieed  ^'^  by  the 
legialatiire,  with  the  approval  of  thia  courts  in  Ihe  rqpilatioii 
and  control  of  countiei.  Among  them  ia  State  t.  Commiaaon- 
era  of  Shawnee  Co.,  28  Kan.  431,  434,  from  which  the  follow- 
ing language  in  the  opinion  is  quoted:  ^n  shor^  aa  a  general 
proposition,  all  the  powers  and  duties  of  a  county  are  subject 
to  legislatire  control ;  and,  proTided  the  purpose  be  a  public  one 
and  a  special  benefit  to  the  county,  it  may  direct  the  appropria- 
tion of  the  county  funds  therefor  in  such  manner  and  to  such 
amount  as  it  shall  deem  besf 

Under  the  rule  thus  stated,  the  legislature  is  powerless  to 
charge  upon  a  county  the  payment  of  a  demand  based  upcm 
services  which  have  not  been  performed,  for  material  which  has 
never  been  delivered,  or  for  money  borrowed  when  no  loan  has 
been  made.  And  county  warrants  issued  in  such  cases  cannot 
be  validated  by  legislative  act,  for  no  special  benefit  has  ac^ 
crued  to  the  county  or  public  purpose  been  subserved. 

There  is  no  provision  in  tb^  act  under  consideration  which 
implies  that  the  county  commissioners  are  left  any  discretion. 
It  is  made  their  duty  to  issue  warrants  on  all  certificates  out- 
standing without  inquiry  into  their  validity  as  public  obliga- 
tions, and  at  the  same  time  the  law  declares  them  to  be  a  charge 
upon  the  county,  and  payable  out  of  the  general  fund.  Ordi- 
narily, the  fact  that  warrants  or  certificates  have  been  issued  by 
the  board  does  not  prevent  the  county  from  contesting  a  suit 
brought  to  recover  tiie  amount  thereof  for  want  of  considera- 
tion: Commissioners  of  Leavenworth  v.  Keller,  6  Kan.  510. 

We  will  not  extend  this  opinion  by  quoting  from  decisions 
upholding  the  position  we  have  taken  concerning  the  force  and 
effect  of  such  laws,  but  cite  the  following  as  cases  in  point  upcm 
the  question :  Denny  v.  ®^  Mattoon,  2  Allen,  361,  79  Am.  Dec. 
784;  Commissioners  of  Shawnee  County  v.  Carter,  2  Kan.  115; 
Forster  v.  Forster,  129  Mass.  569 ;  Richards  v.  Bote,  68  Pa.  St 
248;  Columbia  etc.  By.  Co.  v.  Board  of  Commissioners  of  Qrant 
Co.,  65  Ind.  427;  Lane  v.  Dorman,  3  Scam.  238,  36  Am.  Dec 
543;  Davis  v.  Minor,  1  How.  (Miss.)  183,  28  Am.  Dec  325; 
Milan  County  v.  Bateman,  54  Tex.  153;  Allison  v.  Louisville 
etc.  By.  Co.,  9  Bush,  247;  Lindsay  v.  United  States  Sav.  etc 
Assn.,  120  Ala.  156,  24  South,  171 ;  In  re  Handle/s  Estate,  15 
Utah,  212,  62  Am.  St.  Bep.  926,  49  Pac  829;  Besier  v.  William 
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Tell  Saving  Fund  Assn.,  39  Pa.  St  187;  Wellington  ▼.Welling- 
ton Township,  46  Kan.  213,  26  Pao.  415. 

In  a  chapter  devoted  to  a  discnssion  of  powers  exercised  by 
the  legislative  department,  Jndge  Oooley,  in  his  work  on  Con- 
etitational  Limitations,  after  commentii^;  on  legislation  of  this 
kind  at  page  125,  concludes:  ^Hn  these  cases  there  axe  nec- 
essarily adverse  parties;  the  questions  that  would  arise  are  es- 
sentially judicial,  and  over  them  the  courts  possess  jurisdiction 
at  the  common  law;  and  it  is  presumable  that  legislative  acts 
of  this  character  must  have  been  adopted  carelessly,  and  without 
a  due  consideration  of  the  proper  boundaries  which  mark  the 
separation  of  legislative  from  judicial  duties.  As  well  might 
the  l^slature  proceed  to  declare  that  one  man  ia  indebted  to 
another  in  a  sum  specified,  and  establish  by  enactment  a  con- 
cluJBive  demand  against  him.'' 

The  judgment  of  the  court  bdow  will  be  affirmed. 

Xisglalatarsa  Oumot  hf  CoratiTe  Aets  ImpoM  new  diitlea  or  M^ 
ligatl<«iB:  Nottage  v.  Portland.  86  Or.  539,  76  Am.  St  Sep^  518»  58 
Pac.  883.  Nor  can  It  do  by  such  acts  what  It  could  not  have  pre- 
Tlously  authorised:  See  the  monographic  note  to  People  v.  Seymour, 
70  Am.  Dec.  628^  on  curative  statutes.  A  curative  act  is  a  retro- 
spective law  acting  on  past  cases  and  existing  rights,  and  its  effect 
is  to  vaUdate  Irregularities  in  legal  proceedings  or  to  give  effect  t» 
contracts  between  parties  which  might  otherwise  fall  for  failure  to 
comply  with  technical  legal  requiranents:  Meigs  r.  Bobortsb  Itt 
N.  T.  871,  76  Am.  at  Be».  82^  66  M.  ■.  888. 
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CONSnTUTIONAL  LAW— AOT  DBPRITINO  HUSBAND 
OF  RIGHT  IN  WIFE'S  LAND.— A  itatate  ffiYing  to  a  hoBband  a 
right  to  the  use  of  hla  wife's  land,  with  power  to  rent  It  fcv  not 
more  than  three  years  at  a  time  and  to  receive  the  rent,  and  wliich 
was  in  force  at  the  time  of  the  marriage  and  the  acquisition  of  the 
property,  vests  in  him  a  statutory  right,  of  which  the  legislature 
has  no  power  to  devest  him  by  a  subsequent  married  woman's  act. 

Wabur  F.  Browder,  for  the  appellant 

James  H.  Bowden,  for  the  appdieo. 

^  PAYNTEB,  J.  It  appears  from  the  petitian,  to  whidi 
the  court  sustained  a  demurrer^  that  the  appellant  is  the  wife 
of  appellee,  J.  A.  Boee ;  that  they  were  married  in  the  year  1890; 
that  a  Beparation  has  taken  place,  which  ia  permanesit;  that 
they  will  never  live  together  as  husband  and  wife.  It  also  ap- 
pears from  the  petition  that  after  the  marriage  took  place,  and 
before  the  passage  of  the  act  of  1894  (Ky.  Stats.,  sees.  2127^ 
2128),  defining  the  rights  of  married  women,  the  appellant,  by 
gift,  acquired  title  to  a  tract  of  land  containing  three  hundred 
and  eight  acres,  and  by  purchase  another  tract  of  one  hundred 
and  twenty  acres.  It  is  alleged  that  the  husband  is  in  possea- 
sion  of  the  land,  and  refuses  to  surrender  it  to  the  appellant. 
She  therefore  prays  that  the  possession  of  it  be  adjudged  to  her. 
The  question  involved  is  whether,  under  the  act  referred  to^  the 
rights  of  the  husband — as  they  existed  at  the  time  of  its  passage 
—to  the  use  of  the  land  have  been  destroyed;  that  ia  to  say. 
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the  legidatore  intend  to  deprire  husbands  of  fheir  inieiests 
in  the  lands  of  their  wives^  or,  if  it  so  intended,  did  it  have 
the  power  to  do  so? 

At  common  law  the  hnaband  became  the  owTier  of  the  pezsonal 
property  of  the  wife.  He  likewise  became  seised  of  an  estate 
for  thdr  joint  liyes  of  her  freehold  Isnds  and  chattds  veaL  He 
conld  aell  the  personal  property  ^xib  acquired,  and  rest  the 
Tendee  with  a  tifle  thereto.  He  conld  aell  the  interest  which  he 
acqnired  in  the  real  estate,  and  Test  tiie  pnithaser  with  tiie  title 
to  the  interest  which  became  Tested  in  him  by  operation  of  law: 
2  Dembits  on  Land  Titles,  788;  2  Eenfs  Commentaries,  130; 
2  Blackstone's  Commentaries,  126.  ^  The  coort  held  in  Mo* 
Clain  T.  Oregg,  2  A.  K.  Msjnah.  464,  that  marriage  gives  the 
husband  an  estate  in  the  lands  of  his  wife,  which  he  conld  sell, 
and  that  his  yendee  conld  maintain  ejectment  That  opinion 
was  before  an  act  of  the  legislatore  reducing)  Hxe  interest  of  the 
husband  in  the  wife's  land.  A  divorce  restores  to  the  wife  the 
ezclnsive  right  to  her  land:  Hays  v.  Sanderson,  7  Bush,  489. 
As  civilization  advanced,  and  as  Ihe  men  who  made  the  laws 
began  to  recognize  that  a  wife  should  not  be  compelled  to  sup- 
render  practically  all  of  her  estate  to  the  husband,  but  should 
be  given  a  reasonable  protection^  in  the  enjoyment  of  her  prop- 
erty, the  l^islatnre  of  Kentucky  passed  an  act  which  supplanted 
the  common  law  with  reference  to  the  rights  of  a  husband  in  his 
wife's  real  estate:  It  is  section  1,  article  2,  chapter  62,  page  720, 
of  the  General  Statutes,  and  reads  as  foUows:  'Carriage  ahall 
give  to  the  husband,  during  the  life  of  the  wife,  no  estate  or  in- 
teiest  in  her  real  estsite,  including  chattels  real,  owned  at  the  time 
or  acquired  by  her  after  marriage,  except  the  use  thereof,  with 
power  to  rent  the  real  estate  for  not  more  than  three  years  at  a 
time,  and  receive  the  rent.  If,  however,  the  wife  die  during 
the  term  for  whidi  her  land  is  rented,  the  rent  shall  go  to  the 
husband,  if  alive,  subject  to  her  debts,  contracted  as  stated  in 
ttte  next  section.  But,  if  during  such  term  the  husband  die, 
the  rent  accruing  thereafter  shall  go  to  the  wife  or  her  repre- 
sentatives, subject  to  her  debts  as  aforesaid.''  This  section  was 
in  force  at  the  time  the  parties  to  this  action  were  married,  and 
at  the  time  the  wife  acquired  the  lend.  It  gives  the  husband 
the  use  of  the  wife's  land,  with  power  to  rent  it  for  not  more 
Hian  three  years  at  a  time,  and  receive  the  rent  It  does  not  al- 
low this  rent  to  be  subjected  to  the  payment  of  his  debts,  bo- 
cause  the  legislature  thought  it  wise  to  place  it  in  the  power  of 
His  ^  husband  to  Sri^nropriate  the  rents  for  the  ben^^t  of  ibis 
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wife  and  chfldrai,  if  he  dum  to  do  m.    In  obedieBoe  to  fl» 
Feqninmentt  of  the  stAtate,  Una  court  has  repeatedly  held  flial 
the  rents  of  the  wife's  land  could  not  be  subjected  to  the  paf- 
ment  of  the  hnabaiid'a  djd)tBL    If  the  husband  cnltiyates  the  land 
himself,  then  the  products  of  the  land  have  been  adjudged  to 
belong  to  hioL    The  court  in  Moreknd  t.  Myall,  1 4  Bnah,  474^ 
held  that  oom  standing  on  the  wife's  land  (her  general  estate) 
ia  subject  to  levy  and  sale  under  ezecution  against  the  husband. 
While  the  rent  of  the  wife's  land  ia  not  liable  for  the  hnabanf  s 
debtsy  yet,  as  between  the  husband  and  wife,  the  rent  belong! 
to  him:  Barnes  ▼.  Burbridge,  7  Ey.  Law  Bq>.  445.    Whfle;,  un- 
der the  act  in  force  when  the  parties  married  and  when  the  land 
was  acquired,  the  husband's  interest  in  the  wife's  land  was  not 
so  great  aa  at  common  law,  still  it  is  a  Tested  right;  and  the 
legislature  could  not  deprive  him  of  the  use  of  his  wife's  land, 
and  the  right  to  rent  it  tat  thiee  years  at  a  time.    The  act  of 
1894  declares  that  marriage  shall  gire  to  the  husband  no  in- 
terest in  the  wife's  property,  and  that  she  shall  hold  it  and  own 
it  for  her  separate  and  exclusive  use,  free  fiom  the  debte  and 
control  of  her  husband.    The  act  is  not  retrospective  in  its  op- 
eration.   It  cannot  take  from  a  husband  the  rights  wfaidi  ecE- 
isted  under  the  law  in  force  at  the  time  of  its  passage.     It  is 
said  by  Mr.  Cooley>  in  his  work  on  Constitutional  limitatioaa, 
fifth  edition,  page  442:  ^At  tiie  common  law  the  husband,  imr 
mediately  on  the  marriage,  succeeded  to  certain  rights  in  the 
real  and  personal  estate  whidi  the  wife  then  possessed.    Theas 
rights  became  vested  rights  at  once,  and  any  subsequent  alter- 
ation in  the  law  could  not  take  them  away."    It  ia  held  in 
Junction  B.  B.  Co.  ▼.  Harris,  9  Ind.  18^  68  Am.  Dee.  6U^ 
that  a  husband's  "  estate  in  tiie  wife's  land  ia  not  impaind  by 
a  statute  declaring  it  separate  property.    Under  the  law  of  Nev 
Yoil^  a  husband  had  a  certain  interest  in  his  wife's  property. 
Subsequently  the  legislature  passed  an  act  which,  in  diect,  da- 
dared  that  such  property  should  no  longer  bdong  to  Hie  hus- 
band, but  should  become  the  property  of  the  wife,  aa  thon^^ 
ahe  were  a  single  female.    Hie  court  held  that  tlM  huaband'a 
rights  could  not  be  impaired  by  the  act  of  the  l^isUtnre:  Weat- 
ervelt  t.  Oiegg,  12  N.  Y.  202,  62  Am.  Dec  160.    It  was  held 
in  Boee  v.  Sanderson,  88  IlL  247,  that  a  Isgialative  enacfaneBt 
cannot  take  from  the  husband  a  vested  life  estate  in  fiia  wifei'a 
land,  and  giva  it  to  her.    Bishop  on  the  Law  of  Mamed 
Women,  volume  2,  section  40,  after  stating  what  axe  the  ogkAs 
of  the  hadiand  at  common  law  in  the  wiVa  asal  «atat%  a^fs: 
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'This  18  a  rested  estate  in  Iiim;  and^  within  the  doctrine  dis- 
cussed under  our  first  sabtitle,  it  is  not  competent  for  legisla- 
ttOD,  withouthis  consent^  to  take  it  from  him  and  give  it  back 
to  the  wife.*    The  views  we  hare  expressed  are  supported  hj 
Jackson  t.  Jackson,  144  111.  274,  36  Am.  St  Rep.  427,  33  N. 
E.  51;  Olaric  t.  Clark,  20  Ohio  St.  135;  Wyatt  y.  Smith,  25 
W.  Va.  818.    Many  authorities  could  be  cited  in  support  of 
these  views.    A  wife  who  was  married  before  the  act  of  1894 
took  effect  is  entitled  to  all  the  rights  in  property  acquired  after 
the  act  took  effect  which  it  purports  to  give  her.    Although  the 
marriage  took  place  before  the  act  took  effect,  the  husband  has 
no  ri^t  to  complain  that  the  legislature  has  given  his  wife  the 
control  of  such  property  as  she  acquired  after  the  act  took  ef- 
fbct    The  act  did  not  impair  any  vested  right  of  the  husband 
In  properly  so  acquired.    His  rij^t  was  expectant,  not  vested. 
ICr.^Jooley,  in  his  woik  on  Ckmstitutional  Lfanitations,  page  443, 
in  speaking  in  regard  to  the  husband's  expectant  interest  in  the 
«fter*acquir6d  *^  property  of  the  wife,  said:  '^It  is  subject  to 
any  dianges  made  in  the  law  before  his  right  becomes  vested 
by  the  acquisition.''    In  Allen  v.  Hanks,  136  XT.  S.  300,  10 
Sup.  Gt  Bep.  961,  it  was  held  competent  for  a  state,  in  its 
fundamental  law  or  by  statute,  to  provide  that  all   property 
thereafter  acquired  by  or  coming  to  a  married  woman  shall  con- 
stitute her  separate  estate,  not  subject  to  the  control  or  liable 
fcMT  the  debts  of  the  husband.    Such  requirements  do  not  take 
away  or  impair  any  vested  rights  of  the  husband.    The  same 
doctrine  was  announced  in  Jackson  v.  Jackson,  144  111.  274,  80 
Am.  St  Bep.  427,  33  N.  E.  61  •    It  is  hardly  necessary  to  ob* 
aerve  that,  if  Mrs.  Rose  should  be  divorced  from  her  husband, 
die  is  entitled  to  be  restored  to  the  possession  and  use  of  her 
land;  or  should  she  in  an  appropriate  proceeding,  show  her- 
self entitled  to  alimony  or  equitable  settlement,  the  prpducts  of 
her  land,  or  the  rents  thereof,  would  be  subject  to  the  payment 
of  it  in  the  same  manner  and  to  the  same  extent  as  they  would 
be  if  the  land  belonged  to  the  husband.    This  is  upon  the  idea 
that  the  products  of  the  land,  at  the  rents  of  it,  belong  to  hinu 
The  only  case  to  whidi  the  court's  attention  has  been  called 
whidi  militates  against  the  conclusion  we  have  reached,  as  to  the 
incompetency  of  the  legislature  to  take  from  a  husband  his 
vested  ri^ts,  is  the  case  of  Hugh  v.  Ottenheimer,  6  Or.  231,  25 
Am.  Bep.  513.    To  sustain  its  conclusion  in  tiiat  case,  the  court 
cited  Magoire  v.  Haguire,  7  Dana,  188.    A  similar  question  to 
the  one  inv<dved  in  this  case  was  not  before  the  court  in  the  Ma- 
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gniiB  ene;  neifher  did  tlie  ooiurt  expten  an  opmion  on  «  qiiM- 
tion  like  the  one  invohred  in  thie  cue.  The  part  of  the  opinion 
which  the  Oxegon  court  relied  npon  to  mistain  its  condiuioD 
was  dictum,  and  that  does  not  e^en  sostain  the  ctrndnaoa  of  the 
court  The  ooort  in  Gaines  t.  Oaines,  9  B.  Hon.  308,  48  Am. 
Dec  426,  did  not  adhere  *^  to  the  doctrine  whidi  was  dedared 
in  Magoire  ▼.  Magnire,  7  Dana,  183,  bat  said:  ''And,  if  it  were 
oonoeded,  as  intimated  in  Magoire  ▼.  Magoire,  7  Dana,  183, 
that  the  marriage  contract  is  not,  as  a  contract,  wholly  remoTedy^ 
like  oflier  contracts,  from  Hie  power  of  the  legidatore  to  dissolTe 
it  in  any  particolar  case  by  special  act  of  diroroe,  and  that  the 
dissdntion  of  a  marriage,  if  reqoiied  by  Ihe  poblic  good,  may  be 
a  legislatlTB  fonction,  stiU  it  cannot  be  admitted  that  a  power 
thos  deduced,  uncertain,  upon  principle,  as  to  its  existence,  and 
still  more  uncertain  as  to  flie  ground  of  its  Intimate  exercise, 
can  override  the  express  and  highly  conservative  prohibitioift  in 
the  ccmstitution,  intended  for  the  protection  of  private  rights  of 
property.  We  are  of  opinion,  therefore,  that  whatever  power, 
to  be  exercised  in  view  of  the  public  good,  the  legislature  may 
have  to  enact  divorces  in  special  cases,  as  it  cannot,  even  for  the 
public  good,  change  the  right  of  private  property  from  one  to 
another  without  compensation,  much  leae  can  it  do  so  by  a  spe- 
cial act  of  divorce,  sought  by  one  of  the  parties  against  tiie  con- 
sent of  the  other,  with  the  purpose  or  effect  of  operating  upon 
the  rights  of  property  incident  to  the  marriage  relation,  as  cre- 
ated and  sustained  by  the  general  laws  applicable  to  that  rda- 
tion/'  The  act  of  the  legislature  in  question  does  not  attempt 
to  dissolve  the  marriage  contract,  nor  does  it  give  any  addition- 
al grounds  upon  which  a  court  might  do  it  So  the  dictum  in 
the  Magoire  esse,  to  wit,  ''and  therefore  marriage,  being  much 
more  than  a  contract,  and  depending  essentially  on  the  eover-* 
eign  will,  is  not,  as  we  presume,  embraced  by  the  c(»istitutional 
interdiction  of  legislative  acts,''  could  be  regarded  as  a  correct 
statement  of  constitutional  law,  and  still  would  have  no  ap- 
plication  to  the  question  at  bar. 

*^  We  have  not  felt  it  necessary  to  discuss  marriage  as  a  so- 
cial relation,  nor  the  necessity  of  the  legulation  and  control  of 
it  by  the  sovereign  power  of  the  state.  Neither  have  we  felt 
it  necessary  to  discuss  the  question  as  to  the  power  of  the  1^- 
islature  to  prescribe  the  causes  for  which  the  marriage  con- 
tract or  relation  may  be  dissolved.  Neither  would  it  be  print- 
able to  detennine  the  question  whether  marriage  is  a  contract 
sui  generis^  or  one  publid  juris|,  or  both.    The  marriage  lela- 
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tion  was  assnined  hj  fhe  parties,  it  ftill  exitts,  and  no  effort  ie 
made  to  have  the  court  dissoWe  it  The  questions  we  have 
been  called  upon  to  detennine  were:  1.  What  rights  did  the 
marriage  give  the  husband  in  the  wife's  property?  2.  Can  the 
rights  thus  acquired  be  taken  from  the  hushand  by  the  leg- 
islature and  given  to  the  wife  ?  Our  conclusions  are  supported 
by  the  common  law,  by  the  consensus  of  judicial  opinion,  and 
by  the  ablest  writers  on  constitutional  law.  We  have  thought 
it  neither  wise  nor  judicial  to  disregard  the  rules  of  law,  which 
are  the  crystallization  of  judicial  opinion.  Neither  do  we  think, 
because  lawmakexs  may  have  been  slow  in  giving  to  wives  free* 
dom  in  the  control  of  their  property,  that  we  should  give  our 
sanction  to  a  law  which,  if  upheld^  will  take  the  property  of 
the  husband  and  give  it  to  the  wife.  If  change  and  transition 
are  to  take  place  in  the  domestic  relationship,  although  right 
and^for  the  public  good,  still  it  should  not  be  done  at  the  sac- 
rifice of  vested  rights. 
Judgment  afiSrmed. 

THRBB  OF  THB  JUDOBB  DISSBNTBD.    Judge  Du  Belle  was 
one  of  them.    He  said  that  It  was  essential  to  an  understanding  of 
the  reasons  of  the  dissent  that  the  views  of  the  minority  upon  the 
Institution  of  marriage,  and  the  peculiar  limitations  which  have 
been  placed  by  the  courts  upon  the  scope  and  effect  of  the  so-called 
marriage  contract,  should  be  stated.    He  made  many  extracts  from 
a  number  of  sources,  and  took  the  ground  that  the  marriage  status, 
or  relation  existing  between  husband  and  wife,  is,  with  all  its  at- 
tending rights,  subject  to  the  sovereign  power  of  the  state;  that 
the  relation  may  be  entirely  abrogated,  and  every  .resultant  right 
destroyed,  together  with  the  relation  from  which  It  sprung,  and  that 
the-  marriage  relation  and  its  attendant  rights  are  not  Included  in 
tbe  provisions  of  the  state  or  federal  constitution  as  to  laws  impair- 
ing the  obligation  of  contracts.    "The  vinculum  of  the  marriage 
may  be  broken,"  he  said,  "either  by  direct  statutory  action,  or  under 
•tatutory  authority  given  to  the  courts;  and  this  may  be  done  for 
eansies  antecedent  to  the  statute:  Carson  v.  Carson,  40  Miss.  349; 
Berthelemy  v.  Johnson,  8  B.  Mon.  90,  88  Am.  Dec.  179;  West  v. 
^West,  2  Mass.  223;  Bigelow  v.  Bigelow,  108  Mass.  3&    If  the  founda- 
tion of  the  rights  may  be  taken  away,  with  the  result  of  the  abso- 
lute destruction  of  such  rights  In  all  property  which  has  not  been 
lawrfully  consumed  or  disposed  of  during  the  existence  of  the  mar- 
riage, why  cannot  the  rights  themselves  be  altered,  or  modified,  or 
taken  away  without  the  dissolution  of  the  marriage  itself?    What 
pecuUar  sanctity  attaches  to  a  marital  right  which  does  not  belong 
to   the  institution  of  marriage?    Does  not  the  greater  power  In- 
elude  the  less?    Is  not  the  wiM>le  greater  than  any  of  Its  parts?*' 
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The  leftTDed  Judye  admitted  tlie  ezlstence  of  cases  either  statins 
or  impljrlBg  a  distinction  between  the  marriage  status  and  the  rights 
<»f  propertj  which  aocme  nnder  it;  and  recognised  the  fact  that  a 
distinction  is  also  drawn  In  the  eases  hetweoi  the  Tarions  kinds  of 
marital  rights,  bj  dlTldlng  them  Into  rested  and  noovested  rights. 
*Tb%  preponderance  of  the  decisions,"  he  said,  ''is  to  the  effect  that 
both  cnrtesj*  and  dower  are  not  Tested  rights^  though  it  is  difficolt 
to  see  npon  wliat  reason  the  distinction  Is  founded";  and,  after  some 
discussion  of  the  question  of  Tested  rights,  he  stated  his  position  as 
follows:  "It  is  not  daimed  that  anj  part  of  the  wife's .  property 
which  had  been  lawfully  consumed  or  lawfullj  disposed  oi  during 
the  continuance  of  the  marriage  relation,  or  befbre  any  statutory 
interference  with  the  husband's  rights,  would  be  alfected  by  a 
statute  like  the  one  under  consideration;  but  it  is  insisted  that,  as 
between  the  husband  and  wife,  aU  the  rights  growing  out  of  the 
marital  status  are  subject  to  the  sovereign  will":  Olting  and  eom- 
mentlng  ufwn  Kugh  t.  Ottenheimer,  6  Or.  231,  25  Am.  Rep.  01& 

''It  Is  conceded,"  he  said,  "that,  if  we  are  to  be  guided  by  the 
mere  number  of  cases  which  hare  been  decided  upon  this  questfon, 
the  husband's  contention  must  preTslL  But  If  we  are  to  reach  our 
conclusion  by  reasoning  fh>m  the  nature  of  the  marriage  relatlofi, 
and  the  principles  which  underlie  it,  it  must  be  decided  in  favor  of 
the  wife."  He  deemed  it  unprofitable  to  discuss  the  wisdom  of  the 
act  of  March  16,  18&4  (Ky.  Stats.,  sec.  2127),  because  it  had  been 
adopted,  and  said:  "My  conclusion  is  that  it  was  intended  to  take 
effect  at  once,  as  to  all  property  held  by  Tirtue  of  existing  or  future 
marriages,  except  as  to  such  as  had  theretofore  been  lawfully  odd- 
•umed  or  disposed  of,  and,  further,  that  it  is  not  In  conflict  with  the 
constitution,  for  the  reason  that  all  rights  obtained  by  Tirtue  of  tlie 
status  of  marriage  are  taken  subject  to  the  soTcreign  power  of  the 
state  to  alter  or  modify  them.  In  my  opinion,  the  Judgment  should 
be  roTersed.'* 

JUDOB  HAZBLRIGQ  ALSO  DISSENTED.  He  thought  that  It 
was  "a  stretch  of  legal  nomenclature"  to  call  the  husbazid*s  right  ts 
the  use  of  his  wife's  land,  with  power  to  rent  the  same  for  not  moie 
than  three  years  at  a  time,  as  provided  by  the  statute,  "an  estate 
or  interest  in  lands  at  all,  and  a  clear  confusion  of  terms  to  call 
such  uncertain  and  contingent  Interest  a  vested  estate  or  interest" 
The  husband,  he  said,  cannot  sell  this  use,  nor  can  his  creditors 
subject  It  to  their  debts,  contracted  either  before  or  during  his  mar- 
riage. The  argument,  he  said,  of  the  cases  relied  on  in  the  ma|<n1ty 
opinion  finds  its  chief  support  in  the  recited  fact  that  the  husband's 
Interest  in  the  wife's  lands  may  be  sold  or  otherwise  disposed  of  by 
him,  or  by  his  creditors.  The  learned  Judge  did  not  believe  that  any 
case  could  be  found  "holding  such  a  restricted,  shadowy  and  uncer- 
tain use  as  Is  given  the  husband  in  his  wife's  lands  under  the  Kea- 
tucky  statutes  in  force  when  the  parties  to  this  marriage  entered 
into  that  relation  to  be  a  vested  estate  or  interest  In  lands.**  Judsa 
Bumam  concurred  in  this  dissent. 
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OOV  HTIT  U  I'lOH ALXTY  OV  VSATUTBB   AFWEtmS^  XIGBTS 
BAflBB  OH  FBS-XZISmre  ICABBIAaB.* 

Z.  Pfoperty  Blcrhti  Axiaing  out  of  Xarital  IMUtioiis,  Wlua 

Veotod. 

n.  Hvotead's  Estate  In  Wife's  Boal  Froportj. 

ZZZ.  Husband's  Bstate  tn  WIfo's  Visrsonal  Froportf; 

ZV.  Bstatss  by  tlio  HntirotiM. 

▼•  Statute  Oonosmlng  Stpaxmte  Psopsrty. 

▼I.  Estetas  by  Cnrtssy. 

TXE.  Bowor  Bic^hts. 

VLLL  Statntss  Impalrlnflr  the  Uudtal  Oblii^ittlon. 

UL  Statntss  Changlncr  Blghte  by  Dsscsnti 

Z.  Properly  Bighte  Arising  ont  of  Harital  Halations,  When 
Tested.— Marriage  is  not  simply  a  contract,  and  property  is  not 
primarily  or  solely  its  object  It  is  but  an  incident,  which  may 
or  may  not  attach.  Marriage  is  a  great  public  institution,  and  there 
is,  as  between  hnsband  and  wife,  no  constitutional  proTision  protect- 
ing the  marriage  itself,  or  the  property  incident  to  it,  from  legisla- 
tiTS  control,  by  general  law,  upon  such  terms  as  public  policy  may 
dietate:  Noel  t.  Sowing,  0  Ind.  87,  60.  But  this  control  can  be  exer- 
cised only  in  conformity  with  the  constitutional  rights  of  the  par- 
ties. A  legislature  has  constitutional  authority  to  change,  modify, 
or  abolish  expectant  estates  of  all  kinds,  because  a  mere  expecta- 
tion of  property  in  the  future  is  not  considered  a  Tested  right:  Hen- 
son  T.  Moore,  104  lU.  403;  McNeer  ▼.  McNeer,  142  lU.  388,  82  N.  B. 
6S1;  HoUlday  t.  McMillan,  79  N.  G.  315;  but  it  has  no  power  to 
devest  the  Tested  inarltal  rights  of  the  parties  to  a  marriage,  ac- 
quired before  the  passage  of  the  law.  A  right  to  prop^ty  is  a 
Tested  right:  Henderson  etc  B.  B.  Oo.  t.  Dickereon,  17  B.  Mon.  173, 
W  Am.  Dec.  148;  and  Tested  rights  to  property  arising  out  of  the 
■Mzltal  relation  cannot  be  affected  by  subsequent  laws,  or  a  changs 
of  law:  HoUlday  t.  McMillan,  79  N.  0.  315,  817;  Taylor  t.  Sample* 
U  Ind.  423,  425;  Henson  t.  Moore,  104  lU.  403,  409. 

As  said  in  DaTis  t.  O'Ferrall,  4  O.  Greene,  168,  ''oTery  statute 
which  takes  away  or  impairs  a  Tested  right,  acquired  under  pre* 
irfous  laws,  mast  be  considered  retrospectlTe,  and  opposed  to  those 
principles  of  jurisprudence  which  hsTe  receiTed  unlTcrsal  com- 
mendation." 

Thus,  while  courts  fsTor  dower,  this  fsTor  should  not  be  carried 
so  far  as  to  do  Tiolence  to  fundamental  principles,  and  to  the  rights 
of  bona  fide  purchasers.  In  other  words,  it  should  not  be  allowed  to 
deTCSt  Tested  rights:  DaTis  t.  O'Ferrall,  4  G.  Greene,  108;  Ubj  t. 


•KSnatSMClB  TO  MONOQBAPBIO  HOnB. 

Oolistltiitlonality  of  Mta  TAlidating  oontrMti  snd  deedi  of  married  wonea:  IS 
ifn  Deo.  61B-620. 
LMisUtiTO  diToroM,  oonitinitioxuaity  of:  4S  Am.  Dee.  4I7-4M. 

StportSovroporty  of  wife  m  affected  by  Ameriosn  Statutoe:  NAm.  Dsa 
SoooeMion  to  MtatM  of  in  teeUtM :  12  Am.  St  Bsp.  SMIA 
Vmsa^  hj  SBttretlM:  IS  Am.  Deo.  877-Ma 


4i0  Ambbican  Statb  Bbpobtb,  Vol.  84.    [Kentod^, 

wfcl^  ih9  wife  was  letoed  of  bb  artmtB  of  lakerltBoce  eltber  at  tbe 
tlBw  of  tbo  marriBge,  or  after  tbe  marriage.  It  waa  a  fre^iold  es- 
tate BBd  baa  aometlmea  been  called  a  'tenaney  by  tbe  marttel 
ricbt**  It  waa  aa  eatote  Teated  In  tbe  bnaband,  liable  to  be  eold 
•B  eiecQtloB  agalnat  bim,  aad  It  waa  not  conpetent  for  teslalation, 
wttbont  bla  eonaent.  to  teke  It  ftom  bim  and  glTO  It  back  to  tbe 
wife:  McNetf  t.  McNeer.  142  IlL  888,  82  N.  EL  eSl,  per  Magnider.  J.; 
Wyatt  ▼.  Bmitb.  9S  W.  Ta.  818.  Before  tbe  blrtb  of  isane*  tbe  bos- 
band  waa  aelaed  of  tbe  freebold  not  aa  bla  own,  but  aa  tbe  freebold 
ef  bla  wife.  After  laaae  waa  bom,  tbe  bnaband's  eatate  waa 
cbanged  in  ito  ebaracter.  He  tben  bad  a  freebold  In  bla  own  riaibt 
He  tben  bad  an  Independoit  eateto  In  bla  wlfe*a  land,  wbicb  be 
eoBld  alien  bj  bla  aeparate  act,  and  It  waa  bound  bj  jodBxnente 
againat  bim  for  bla  aeparate  debto:  McNew  ▼.  McNeer,  142  HL  88a 
82  N.  S.  681;  WyaU  ▼.  Smltb,  »  W.  Va.  81B»  per  Snyder.  J.;  Mom- 
gomery  t.  Tate,  12  Ind.  61S. 

A  boaband,  by  marriage^  before  tbe  modem  atatntea  enlarginB  tbe 
aeparate  property  rigbto  of  married  womou  acqaired  an  immediate 
and  reated  Intereat  In  bla  wlfe'a  realty  for  tbeir  Joint  Urea:  Van 
Duaer  t.  Van  Dnier,  6  Paige,  868,  81  Am.  Dec  257;  Montgomoy  t. 
Tate,  12  Ind.  615;  Wood  t.  Wood,  88  N.  T.  575;  and  eo  it  was  if 
landa  were  conTeyed  to  ber  during  coyerture;  Junction  B.  B.  Oa. 
T.  Harria,  8  Ind.  184  68  Am.  Dec.  618;  Matoal  Fire  Ina.  Oo.  t. 
Deale,  18  Md.  2A,  79  Am.  Dec  673.  Nor  conld  tbe  leglalatore  take 
away  tbis  veeted  rlgbt.  It  could  not  deyeat  tbe  huititMind'a  estate 
In  bla  wlfe*B  land  by  an  act  paaaed  after  tbe  marriage  thougb  before 
tbe  conveyance  of  the  land  to  ber;  nor  waa  bla  estate  therein  im- 
paired by  a  statute  declaring  tbe  wife's  land  separate  property  and 
exempting  it  from  liability  for  bis  debts,  without  more,  and  tbe 
operation  of  such  a  statute  waa  not  enlarged  by  construction:  Junc- 
tion R.  B.  Oo.  ▼•  EUirris,  9  Ind.  184,  68  Am.  Dec  61&  Tbe  IlUnoia 
married  woman's  act  of  1861  had  the  effect  of  abolishing  the  ee- 
tete  known  as  the  estate  during  coverture  or  tenancy  by  the  marital 
right:  McNeer  ▼.  McNeer,  142  IlL  888,  32  N.  B.  681;  but  the  bos- 
band's  freehold  jure  uxorla  waa  not  deyested  by  the  Ohio  married 
woman's  act  of  1861:  Hershizer  ▼.  Florence,  89  Ohio  8t  516;  or  by 
the  Indiana  statute  of  1838:  Montgomery  t.  Tate,  12  Ind.  615;  or  hy 
the  Maryland  act  of  1841:  Anderson  t.  Tydings,  8  Md.  427,  03  Ami. 
Dec.  706;  Porter  t.  Bowers,  55  Md.  213.  In  Bhode  Island,  It  has 
beeu  held  that  the  coDstitutionality  of  a  statute  permitting  the  wife 
to  convey  her  realty  without  the  Joinder  of  her  husband  in  the  deed, 
cannot  be  questioned  on  the  ground  that  it  takes  away  the  eatate 
during  coyerture,  where  the  property  involved  was  acquired  after 
the  husband's  estate  by  the  marital  right  waa  abolished:  Taft  r. 
Cannon  (R.  I.,  March,  1896),  34  Atl.  148. 

JTf.  Hosband'a  Bstate  in  Wife's  Personal  Property.— By  the 
common  law,  marriage  operates  as  an  absolute  gift  to  the  husband 
ef  all  the  personal  chattels  of  the  wife,  which  were  in  her  posses- 
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ukm  at  the  time.  The  hmlMind  has  a  rested  right  to  such  property, 
and  the  leglalatiire  cannot  take  It  away  tvom  him  by  aabaeaaent 
legldation,  enlargfng  th«  aeparate  property  rights  of  married 
women:  Buchanan  y.  Lee,  69  Ind.  117,  121.  But  with  respect  to  a 
wife^s  ehosce  in  action,  there  Is  only  a  qualified  gift  by  the  common 
law  to  tho  hnshaad,  on  condition  tiiat  he  reduce  them  into  posses- 
sion during  the  coTerture:  Glark  t.  HcGreary,  12  Smedes  ft  M.  847, 
BB2;  and  the  weight  of  authority  Is  to  the  effect  that  a  husband  has 
no  Tested  interest  in  his  wife's  choses  in  .action,  which  he  has  taken 
no  steps  to  reduce  to  his  possession;  and  that  his  Interest  therein 
may,  without  Tiolating  any  fundamental  principle  as  to  vested 
rights,  be  taken  away  by  a  statute  for  tlie  benefit  of  married 
women:  Percy  ▼.  Oockrlll,  68  Fed.  872;  Mellinger  t.  Bausman,  45 
Pa.  St  622;  Alexander  t.  Alexander.  86  Ya.  868,  7  8.  B.  886;  Clarke 
T*  McGreary,  12  Smades  ft  M.  847;  Henry  t.  Dilley,  25  N.  J.  L.  802; 
although  the  marriage  took  place  before  the  passage  of  the  act: 
Percy  t.  CockrlU*  68  Fed.  872.  The  Virginia  married  woman's  act 
of  1877  destroyed  the  husband's  right  to  reduce  his  wife's  choses  in 
action  into  his  possession,  it  not  being  a  Tested  estate:  Alexander 
▼•  Alexander,  86  Va.  868»  7  8.  B.  886. 

Other  authorities  hold  that  the  husband's  right  to  reduce  his 
wife's  chose  In  action  Into  his  possession  Is  a  vested  right,  of  which 
lie  cannot  l>e  deprived  by  an  act  passed  for  the  benefit  of  married 
women:  Winn  t.  Biley,  161  Mo.  61,  74  Am.  St  Bep.  617,  62  S.  W. 
27;  liOete  t.  State  Bank,  116  Mo.  184,  21  8.  W.  788,  disapproTlng 
Hart  T.  Leete,  104  Mo.  816,  16  8.  W.  076;  nor  by  a  constitution 
adopted  subsequently  to  the  marriage:  O'Connor  t.  Harris,  81  N.  C 
279.  284.  Thus,  it  has  been  held  In  New  York  that  a  husband,  by 
the  marriage,  acquires  a  vested  right  in  the  choses  In  action  of  his 
wife,  and  that  this  right  cannot  be  arrested  or  devested  by  legisla- 
tlTe  enactment  after  the  marriage,  even  though  the  husband  has 
takm  no  steps  to  reduce  th^n  to  possession:  Westnvelt  v.  Gregg, 
12  N.  T.  202,  02  Am.  Dec  160.  In  this  case,  it  Is  held  that  the  right 
to  a  legacy  cannot  be  impaired  by  a  law  passed  after  the  legacy 
liaa  Tested  by  the  testator's  death;  and  that  a^  statute,  such  as  the . 
Now  York  married  woman's  act  of  1848  abrogating  a  hus- 
band's marital  right  to  choses  in  action  of  his  wife,  cannot  af- 
fect a  husband's  right  to  continue  the  prosecution  of  a  suit  for 
one,  begun  before  the  act  The  learned  Judge,  who  rendered 
tlie  opinion,  also  refened  to  a  distinction  which  he  thought 
was  not  always  kept  In  view.  .  "A  right,"  he  said,  "to  reduce  a 
chose  in  action  to  possession  Is  one  thing,  and  a  right  to  the  prop- 
erty, which  is  the  result  of  the  process  by  which  the  chose  in  action 
hffw  been  reduced  to  possession,  is  another  and  a  dllferent  thing. 
But  th^  are  both  equally  vested  rights.  The  one  is  a  vested  right 
to  obtain  the  thing,  with  the  certainty  of  obtaining  It  by  resorting 
to  the  necessary  proceedings,  unless  there  be  a  legal  defense,  and  the 
•ther  is  a  Tested  right  to  the  thing  after  it  has  been  obtained": 
WeaterTelt  t.  Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160.    The  right  to 
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r9iwc%  to  iKMMaloB  tte  dlstribtitlTe  shaiv  of  a  wtttfu  talmtted  «§- 
tato,  whore  dio  dloo  boforo  tbo  paaooge  of  an  aet*  ireotiiiir  on  pnp- 
ortj.  Inherited  by  her,  no  hor  enMrate  eetato,  to  alao  oald  in  Bparj 
T.  Haolam,  67  Oa«  412,  to  bo  a  Tooted  ri^ht  In  tho  hnaband.  If  he 
roduceo  tt  to  poeoeeolon,  ao  hio  own  eetato,  after  oadi  enactmeat. 
it  becomeo  hio  property,  and  to  onbject  to  hio  dobto,  thongli  it  wooM 
be  otherwise,  if  he  rodncoo  it  to  lUo  poeoeoeion,  for  hio  wif e^  ao  her 
ootate,  after  onch  enactment:  Sperry  t.  Hariain,  57  Ga.  412.  Where 
peroonal  i»operty  liao  booi  bequeathed  to  a  wife  upon  the  oonttn- 
gency  of  her  enrrlTlng  a  life  tenant,  tt  liaa  been  hdd  that  h^  Irae- 
band'o  Intereet  to  oo  far  Tootod  tiiat  the  legiolatore  has  no  power 
to  talce  it  away  by  a  otatnte  paosod  before  the  contingency  happeno, 
without  any  compenaatlon  or  onbetitnte  whatever:  Dunn  t.  Sargent, 
101  Maaa.  880. 

The  common-law  right  of  a  husband  to  hie  wife*o  eamlngB  la  not 
doTested  by  the  adoption  of  a  constitution,  wliidi  contains  notliiBg 
taking  away  this  property  from  the  husband  and  conferring  it  upon 
his  wife,  and  where  the  statute  simply  aiiargea  her  powers  over 
her  own  property,  without  undertaking  to  InTest  her  with  property 
preylously  belonging  to  her  husband:  Brfdgers  t.  Howeil,  27  &.  OL 
426,  8  8.  B.  T9a 

ZV.  Batata  by  tho  Bntlretiea^— ▲  tenancy  by  the  entlretleB  la  not 
abolished  by  a  atatuto  abolishing  surrlTorshlp  among  joint  tenants 
Bramberry's  Appeal,  166  Pa.  8t  628,  88  Am.  8t  Bep.  61»  27  AO. 
406;  Harburg  t.  Oole,  40  Md.  402,  88  Am.  B^.  206;  nor  by  legials- 
tion  which  enables  married  women  to  hold  property  Independent 
of  their  husbands:  Carver  t.  ^mlth,  90  Ind.  222,  46  Am.  Sep.  210; 
Marburg  ▼.  Ck>le,  48  Md.  402,  83  Am.  Bep.  266;  Pray  t.  StebblnOb  141 
Mass.  219,  65  Am.  Bep.  462,  4  N.  B.  824;  Bramberry's  Appeal,  158 
Pa.  St  628,  86  Am.  8t  Bep.  64,  27  Atl.  406.  A  conveyance  to  hns- 
band  and  wife  has  the  common-law  effect,  notwithstandJog  mA 
legislation:  Bertles  v.  Nunan,  92  N.  T.  152,  44  Am.  Bep.  861;  Bvttiar 
V.  Bosenblath,  42  N.  J.  Bq.  651,  69  Am.  B^.  62,  9  Aa  686b  Under 
the  New  York  statutea  respectlDg  the  separate  property  of  marrM 
women,  by  which  a  husband  is  deprived  of  his  control  over  the  prop- 
erty of  his  wife,  and  of  his  right  to  exclude  her  from  its  enjoyment 
he  has  no  greater  interest  In,  or  control  ovtt,  the  prc^terty  held  lij 
him  aud  his  wife  as  tenants  by  the  entlretiea  than  she  has:  Slles 
T.  Fisher,  144  N.  Y.  806,  43  Am.  8t  Bep.  762,  89  N.  B.  837.  Oon- 
pare  the  monographic  note  to  Den  v.  Hardenbergh,  18  Am.  Dec  877- 
889,  on  tenancy  by  entlretiea. 

V.  Statutes  Concerning  Separate  Property.— In  many  of  the 
states,  the  rights  of  married  women  as  to  their  separate  property, 
and  their  power  over  it,  do  not  depend  upon  the  principles  of  tiie 
common  law,  or  upon  the  doctrines  of  courts  of  equity*  but  mainly 
upon  the  constitution  and  statutes  of  the  state.  In  other  words; 
the  constitution  and  the  statute  now  form  the  main  source  of  their 
right  to,  and  power  of  disposition  over,  such  estates:  SCacIay  ▼.  JJyw^ 
25  Gal.  867,  85  Am.  Dec  188.    The  Wisconsin  eUtnte  defining  tte 


June,  189&]  Ross  v.  Robb.  443 

rUphts  of  married  women  orer  tfaek*  teparato  astate  does  not  applj 
to  real  estate  derlTed  from  tbe  tauaband.  It  applies  only  to  her 
real  estate  derlTod  from  otber  sources:  Pike  ▼.  Miles,  2S  Wis.  IGi, 
99  Am.  Dec  14a  The  act  of  April  17,  1860,  deiiiiing  the  rights  and 
daties  of  bosband  and  wife  in  Oalifomia,  applies  **to  jfioj^ertj  held 
as  separate  hy  women  married  after  the  passage  of  the  act,"  with- 
out reference  to  the  time  when  it  was  acqoired:  Maday  t.  Love,  25 
Gal.  867,  86  Am.  Dec.  1S3. 

A  married  woman's  act,  so  far  as  it  devests  existing  rights  of 
property  in  married  persons,  is  unconstitntional:  Holmes  t.  Holmes, 
4  Barb.  296;  White  ▼.  White,  5  Barb.  474;  Borson's  Appeal,  22  Pa. 
8t  164;  Bachman  r.  Ghrisman,  28  Pa.  St  162;  and  see  Qnigley  ▼• 
Graham,  18  Ohio  St  42.  Where  a  woman  has  married  and  ac- 
quired rights  of  property,  she  is  not  devested  of  such  rights  by  the 
SQbeeqnent  adoption  of  a  constltntloiw  where  no  Tested  rights  of 
other  persons  have  iaterrened:  Witte  t.  Olarke.  17  &  O.  813.  After 
a  husband  has  become  rested  with  a  complete  legal  estate  in  his 
wife^s  lands  any  state  legislation,  either  by  a  constitution  or  statute, 
which  undertakes  to  withdraw  such  property  from  his  creditors 
would  be  unconstitutional:  Bouknight  t.  Bpting,  11  S.  O.  71,  74;  and 
It  seems  that  a  statute  for  the  ^tter  securing  of  the  property  of 
married  women  does  not  take  away  the  husband's  right  to  admin- 
ister upon,  and  to  take  as  his  own,  the  personal  property  of  his  de- 
ceased wife,  where  she  dies  intestate:  Johnson  t.  Cummins,  16  N. 
J.  Bq.  97,  84  Am.  Dec  142. 

A  married  w(»nan's  statute,  so  fiir  as  it  relates  to  future  acquisi- 
tions of  property,  Is  constitutional:  Blood  t.  Humphrey,  17  Barb. 
660;  but  a  statute  which  gives  the' fruits  or  the  proceeds  <^  the 
wife^s  separate  property  to  her  husband  or  his  creditors  Is  unccm- 
stitutional:  George  t.  Bansom,  16  OaL  822,  76  Am.  Dec  490.  The 
legislature  may  enact  laws  for  the  further  assurance  of  the  wife's 
right  in  her  separate  property,  by  throwing  safeguards  around  the 
Jus  disponendl,  but  it  cannot  so  legislate  as  to  impair  it  in  any  de- 
gree: Lewis  y.  Johns,  24  GaL  98,  86  Am.  Dec  49. 

Under  constitutional  and  statutory  proTlslons  authorizing  a  mar- 
ried woman  to  hold  property  and  to  contract  as  if  unmarried,  her 
engagement  as  surety  is  Talid  and  binding,  although  it  does  not  in 
terma  charge  her  separate  property:  Pelzer  t.  Gampbell,  16  S.  G.  681, 
40  Am.  Bep.  706.  Under  the  Alabama  statute  relating  to  the  sepa- 
rate estates  of  married  women,  passed  before  the  Givll  War,  If  a 
life  estate  in  slaves  waa  conveyed  to  a  wife,  such  interest  became 
her  separate  estate,  and  did  not  pass  to  her  husband  by  virtue  of 
his  Tested  Interest  in  the  remainder.  In  such  a  case,  there  could 
be  no  merger  of  the  life  estate  In  the  remainder:  Goode  v.  Longmire, 
86  Ala.  668,  76  Am.  Dec  309.  The  statute  of  82  Henry  VIII,  chap- 
ter 28,  giving  to  a  wife  and  her  heirs  a  right  of  entry  on  her  own 
lands  upon  the  death  of  her  husband.  Is  in  force  In  Massachusetts, 
and  she  may  obtain  a  writ  of  entry  against  her  husband's  grantee: 
Bmce  T.  Wood.  1  Met  642,  86  Am.  Dec  880.    Under  the  married 
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woman's  act  of  MlMonri,  passed  in  187S,  a  hnstmnd,  though  manIcA 
to  his  wife  beforv  the  passage  of  that  act  has  no  vested  Intereit  la 
penooal  property  acquired  bj  her  snbseqoently  to  that  data,  and 
has  no  power  to  appropriate  it  to  his  own  nse  without  her  cossoit 
te  writing:  Whui  t.  Bilsj,  in  Mo.  <il«  74  Aol  8t  Bep.  617.  82«& 
W.  ST.  A  legislature  has  power  to  provide  a  ^lecial  modo  of  eoa- 
Teylng  a  husband's  interest  in  his  wife's  land,  and  to  declare  such 
a  conreyance  invalid  unless  the  wife  Joins  with  him  therelii,  as 
such  a  statute  does  not.  In  anj  sense,  deprive  the  husband  of  Ui 
estate.  The  legislature  may,  at  all  times,  inescrfbe  the  mode  of 
eonveylng  property,  especially  real  property,  and  it  Is  of  do  \mpu> 
tance  whether  the  provision  is  applied  to  all  estates  or  onljr  to  per- 
tlcular  estates:  Pe^  v.  Walton,  26  Vt.  82,  88.  Bee,  Maday  v.  Lots, 
26  GaL  887,  86  Am.  Dee.  188.  If  a  marriage  takes  place  before  the 
ad<^tion  of  a  constitution,  requiring  the  assent  of  ,tiie  wife  to  the 
disposition  of  a  homestead,  but  property  is  thereafttf  acquired  as  a 
homestead,  the  wife  must  join  in  the  deed:  Oastlebury  v.  Biaynaid, 
86  N.  a  281.  The  Massachusetts  statute  of  1867,  eonlinnlns  titles 
to  real  estate,  in  which  the  grantor's  wife  fklled  to  join  In  releasing 
the  homestead,  was,  as  against  the  grantor,  constitutional:  John- 
son  V.  Fay.  16  Gray,  144.  e 

A  state  has  power  either  by  a  constitution  (nt  by  a  statute  to  pn^ 
vide  that  all  property  thereafter  acquired  by,  or  coming  to,  a  mar> 
ried  woman,  shall  be  her  separate  estate,  not  subject  to  hsr  hus- 
Imnd's  control,  or  liable  for  his  debts:  Allen  v.  Hanlcs,  136  U.  & 
800,  310,  10  Sup.  Ot  Rep.  961.  Compare  the  monographic  note  to 
Kirkpatrlck  v.  Buford,  76  Am.  Dec.  367-401,  discussing  the  aiepnrmlm 
property  of  a  wife  as  affected  by  American  statutea. 

VI.    Sstates  by  Curtesy.—The  weight  of  authority  is  In  favor 
of  the  position   that  the  estate  of  tenancy  by  the  curtesy  tnitiate, 
as  it  existed  under  the  common  law,  and  before  it  was  qualified  by 
the  modem  statutes  enlarging  the  rights  of  married  women,  was 
a  vested  estate,  and  could  not  be  destroyed  by  legislation  which 
took  effect  after  it  came  into  existence,  though  the  legislature  had 
full  power  to  modify  or  even  abolish  it  before  that  time:  McNeer  v. 
McNeer,  142  lU.  888,  32  N.  B.  681.    Under  the  common  law,   the 
husband's  estate  was  initiate  on  issue  had,  and  consummate  on  the 
death  of  the  wife:  McNeer  v.  McNeer,  142  IlL  388,  32  N.  £.   eSli 
but,  under  the  qualifications  Imposed  upon  the  estate  of  tenancy  by 
the  curtesy  by  the  modem  statutes  enlarging  the  rights  of  married 
women,  the  husband's  right  to  the  curtesy  in  the  land  of  his  wife 
is  contingent,  and  does  not  vest  in  the  husband  until  the  deatb  of 
the  wife.    Before  the  death  of  the  wife,  he  tiaa  no  estale  by  tlie 
curtesy,  either  initiate  or  consummate;  and  the  legislature    may, 
therefore,  change,  modify  or  abolish  the  estate  by   the  curtesy 
at  any  time  prior  to  the  wife's  death,  because,  until  then,    tier 

husband  has  no  vested  Interest  in  her  estate,  and  the  abrogat- 
ing statute  would  affect  only  inchoate  rights:  Jacksoo  v.    Judt 
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144  UL  274,  S6  Am.  St  Bep.  427,  38  N.  B.  51;  HcNeer  r. 
McNeer,  142  IlL  388»  82  N.  E.  081;  Henson  t.  Moore,  104  IIL  403; 
Brown    ▼.  Clark,  44    Mich.  309,  6  N.  W.  670;  Hill  v.  Chambers, 
SO  Mich.  422;  Tong  t.  Maryin,  15  Mich.  00;  Hathon  ▼.  Lyon,  2  Mich. 
93;  Hershizer  t.  Florence,  89  Ohio  St.  516;  Strong  ▼.  Clem,  12  Ind. 
87»  74  Am.  Dec.  200;  Hamilton  v.  Hlrsch,  2  Wash.  Ter.  228,  5  Pac. 
51S.    The  hnsband'a  interest  being  contingent  until  the  death  of  the 
wife,  a  law  cutting  off  the  estate  by  the  curtesy  before  that  time  la 
▼aUd,  and  defeats  the  husband's  estate  or  interest,  whatever  it  may 
be:  McNeer  t.  McNeer,  142  Dl.  388,  32  N.  E.  681.    Such  legislation 
la  the  taking  away  of  an  expectancy,  and  not  the  destruction  of  a 
vested  right:  Hamilton  v.  Hlrsch.  2  Wash.  l^er.  228,  5  Pac.  215.    A 
statute  purporting  to  abolish  existing  tenancies  by  curtesy  and  in 
dower  already  in  enjoyment  can  only  be  held  to  take  away  Inchoate 
rights,  and  it,  so  far  as  vested  rights  are  concerned,  unconstitu- 
tional and  void:  Strong  v.  Clem,  12  Ind.  87,  74  Atn.  Dec.  200.    And 
'Uie  exercise  of  the  legislative  power.  In  creating  a  statutory  estate 
by  the  enrtegy  doea  not  Interfere  with  the  wife^s  absolute  control 
of  the  property  during  her  lifetime,  or  with  her  right  to  dispose 
of  It.    It  only  subjects  it  after  her  death  to  the  interest  of  the  sur- 
viving husband  as  a  limitation  upon  the  inheritance,  and  does  not 
Interfere  with  any  constitutional  right  of  the  wife:  Brown  v.  Clark, 
44  Mich.  809,  6  N.  W.  679.    If,  by  the  statute  in  force  when  land 
is  acquired  by  a  married  woman,  she  Is  declared  to  remain  during 
coverture  the  sole  owner  thereof  as  her  separate  estate  to  be  held, 
possessed,  and  enjoyed  by  her  the  same  as  though  she  were  unmar- 
ried, the  legislature  may,  as  to  such  lands,  abolish  the  estate  by  the 
curtesy  at  any  time  prior  to  her  death,  because  until  then  her  hus- 
band has  no  vested  interest  therein:  Jackson  v.  Jackson,  144  III. 
274,  86  Am.  St  Rep.  427,  83  N.  B.  51.    But  when  a  husband  becomes 
entitled,  under  a  statute,  and  upon  the  birth  of  issue,  to  a  vested 
estate  in  his  wife's  realty,  as  tenant  by  the  curtesy  initiate,  he  can» 
not  be  devested  of  thia  right  by  the  subsequent  passage  of  a  mar^ 
ried  woman'ii  act:  Mitchell  v.  Violette,  104  Ky.  77,  47  S.  W.  196. 
Curtesy  initiate,  as  it  existed  at  common  law,  has  been  abolished 
In  Ohio:  Hershizer  v.  Florence,  89  Ohio  St.  516;  but  see  Denny  v. 
McCabe,  85  Ohio  St.  576;  in  North  Carolina:  Walker  v.  Long,  109 
N.  C.  510, 14  S.  B.  299;  in  Washington  Territory:  Hamilton  v.  Hlrsch, 
2  Wash.  Ter.  28,  5  Pac  215;  and  destroyed  in  Virginia:  Alexander 
V.  Alexander,  85  Va.  358,  7  S.  £.  885;  though  it  seems  that  if  the 
wife  dies  without  having  alienated  the  lands  the  husband's  curtesy 
attaches:  Breeding  v.  Davis,  77  Va.  639,  46  Am.  Rep.  740.    The  stat- 
atea  of  Michigan  have  also  entirely^  abrogated  the  existence  of 
prospective  tenancy  by  the  curtesy:  Hill  v.  Chambers,  80  Mieli.  422; 
Tong  V.  Marvin,  15  Mich.  60;  Hathon  v.  Lyon,  2  Mich.  OS. 

But  an  estate  by  the  curtesy  has  not  been  abolished  by  acta  for 
the  benefit  of  married  women  in  Arkansas:  Hampton  v.  Oook,  64 
Ark.  858,  62  Am.  St.  Rep.  194,  42  8.  W.  536;  Neelly  v.  Lancaster, 
47  Ark.  175»  68  Am.  Rep.  752,  1  S.  W.  66;  in  the  District  ct  Gotani- 
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bla:  Bailtli  t.  8iiiitli«  21  D.  0.  289;  Uhler  t.  Adami,  1  Am-  Cb&, 
D.  G.»  882;  In  Ktntocky:  MitchaU  t.  Ylolett,  lOi  Ky.  77,  47  8.  W. 
186;  in  Maryland:  Porter  ▼.  Bowere,  06  Md.  213;  Hoffmnn  t.  Rice, 
38  Md.  285;  Logmn  t.  MeOill,  8  Md.  4ei:  Anderson  t.  Tydings,  8 
Md.  427,  68  Am.  Dee.  708;  Oushlng  t.  Blake,  80  N.  J.  Eq.  307; 
in  Pennejlvanla:  Oommlsaionem  ▼.  Directors,  160  Pa.  St.  116,  82 
AtL  541;  or  in  West  Virginia:  WyaU  t.  Smith,  26  W.  Ya.  813.    Stat- 
Qtes  giying  to  married  women  tlie  exclnslTe  ownership  and  control 
of  their  real  estate,  and  proTiding  that  it  shall  not  be  liable  for 
the  debts  of  their  husbands  or  subject  to  the  latter's  disposal,  do 
not  abolish  the  right  of  tenancy  by  the  curtesy:  Neelly  t.  Ijancaster, 
47  Ark.  176,  58  Am.  Bep.  752, 1  8.  W.  66;  Johnson  ▼.  Cummins,  le 
N.  J.  Eq.  07,  84  Am.  Dec.  142;  Aiderson  ▼.  Alderson,  46  W.  Ya. 
242,  83  8.  B.  228.    A  husband  will  not  be  excluded  from  rights  tn 
the  property  of  the  wife  springing  from  the  marital  relation,  except 
by  words  that  leave  no  doubt  of  the  intention  to  do  so.    The  mar^ 
ried  woman's  act  of  New  Jersey  most  effectually  makes  the  estate 
of  the  wife  her  separate,  yet  it  has  not  abolished  the  hnaband's 
curtesy  after  her  death:  Gushing  v.  Blake,  80  N.  J.  Bq.  6811,  607. 
It  is  held,  however,  that  a  statute  which  enacts  that  a  married 
woman's  property   shall   not  be  liable  for  her  husband's   debti, 
exempts  his  estate  by  tbe  curtesy  in  her  real  estate  from  being 
taken  for  his  debts  contracted  after  the  act  was  passed:   Hits  ▼. 
National  Met  Bank,  111  U.  8.  722,  4  Sup.  Gt  Bep.  613.    Until  the 
Missouri  act  of  1880,  a  married  woman  in  that  state  took  an  estate 
in  lands  subject  to  her  husband's  right  of  curtesy;  and  it  has  been 
held  that  such  estate  could  not  be  devested  by  that  statute,  for 
such  a  construction  would  give  it  a  retrospective  operation,  re- 
pugnant to  the  constitution:  Glay  v.  Mayr,  144  Mo.  376,  46  8.  W. 
157.    The  Illinois  married  woman's  act  of  1861  did  not  entlieiy 
destroy  the  estate  of  tenancy  by  the  curtesy  initiate,  but  it  materi- 
ally modified  that  estate:  McNeer  v.  McNeer,  142  UL  388,  32  K. 
£.  681;  Noble  v.  McFarland,  51  IlL  226;  Freeman  v.  Hartman,  46 
in.  57,  02  Am.  Dec.  103;  and  such  estate  was  not  abolished  la 
Mississippi  until  the  adoption  of  the  code  of  1880,  although  It  bad 
been  converted,  by  previous  legislation,  from  a  vested  into  a  con- 
tingent estate:  Hill  ▼.  Nash,  78  Miss.  840,  19  South.  707.    Gonceiifr- 
ing  changes  made  In  the  law  of  curtesy  by  statutes,  see  the  iaoii»> 
graphic  note  to  In  re  Ingram,  12  Am.  St  Bep.  85,'  dlscnaslns  sire- 
cession  to  estates  of  intestates. 

VXL  Dower  Bights.— The  dower  right  of  a  wife,  daring  the 
life  of  her  husband,  is  not  a  vested  estate^  but  a  mere  axpectaacy 
or  possibility,  and  the  law-making  power  may  deal  with  It  as 
may  be  deemed  proper.  It  is  not  a  natural  right  bat  one  -whoBj 
given  by  law,  and  the  power  that  gave  it  may  increase,  rfti»iwtfy||^ 
or  otherwise  alter  it  or  wholly  take  it  away,  at  any  time  betesa 
the  husband's  death.  In  other  words,  dower,  before  the  hnsbaiMf^ 
death,  is  inchoate,  and  does  not  become  property  until  that  time. 
It  is  therefore  subject  to  legislative  control,  and  may,  during  its 
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Snchotlie  tftaLge,  be  Milarged,  dlmlnithed,  altered,  or  abolUhed:  Baa- 
dell  T.  Krelger,  28  WalL  187,  148;  VIrglii  t.  Virgiii,  189  lU.  144, 
00  N.  B.  686;  McNeer  t.  McNeer,  142  IlL  888,  82  N.  B.  681;  Heneon 
T.  Moore,  104  IIL  408;  Noel  t.  Bwing,  9  Ind.  87;  Frants  v.  Hanoir, 
18  lad.  007;  May  t.  Fletcher,  40  Ind. -575;  McCraney  t.  McOraney, 
6  Iowa,  282,  68  Am.  Dec  702;    Locaa  t.  Sawyer,  17    Iowa,  517; 
Obapnuui  t.   Chapman,  48  Kan.   686.  28    Fac.   1071;    Hatch  ▼. 
Small,  61  Kan.  242,  58  Pac.  262;   Barbonr  t.  Barbour,  46  Me.  0; 
Pratt  T.  Tefft,  14  Mich.  191;  Morrison  ▼.  Bice,  85  Minn.  486,  29 
N.  W.  168;  Magee  t.  Tonng,  40  Miss.  164,  90  Am.  Dec.  822;  Moore 
T.  Mayor,  8  N.  T.  110,  60  Am.  Dec  478;  Sntton  t  Aakew,  66  N.  0. 
172,  8  Am.  Bep.  600;  Wearer  t.  Gregg,  6  Ohio  SL  547,  67  Am.  Dec 
865;  Mtiiiefs  Appeal,  17  Pa.  8t  449,  66  Am.  Dec  578;  Hamilton 
▼.  Hlrech,  2  Wash.  Ter.  228,  5  Pac.  215;  Thombnrg  y.  Thombnrg, 
18  W.  Va.  622;  Bennett  y.  Harms,  51  Wis.  251,  8  N.  W.  222;  Bichards 
y.  Bellingham  Bay  Land  Ck>.,  54  Fed.  209.    Oontra,  that  the  legis- 
lature has  no  power  to  deyeat  Inchoate  dower,  see  Williams  y. 
Oonrtney,  77  Mo.  587;  and  that  the  Missouri  statute  of  1878  did  not 
do  so*  see  BarUeU  y.  Ball,  142  Mo.  28,  43  8.  W.  788.    In  Utah, 
dower  was  abolished  in  1872,  but  was  re-established  in  1887:  Norton 
y.  Tufts,  10  Utah,  471,  57  Pac  409.    The  same  rule  aboye  announced 
as  to  a  wife's  dower  in  her  husband's  land  applies  to  the  husband's 
dower  in  his  wife's  land:  McNeer  y.  McNeer,  142  lU.  888,  82  N.  B. 
681. 

Vested  rights  are  not  Impaired  by  a  change  in  the  law  of  dower 
during  the  lifetime  of  the  husband,  nor  by  a  change  in  the  hus- 
band's rights  to  such  choses  in  action  as  haye  not  been  reduced  to 
poesesslon  during  coyerture:  Magee  y.  Young,  40  Miss.  164,  90  Am. 
Dee.  822.  The  Pennsylyania  statute  of  1848,  relatiye  to  the  rights 
of  a  wife  in  the  husband's  estate,  is  giyen  no  retroactiye  operation 
and  ylolates  no  yested  rights  by  being  applied  to  the  estate  of  one 
wlio  died  after  its  passage:  Meliset's  Appeal,  17  Pa.  St  449,  55  Am. 
Dec.  G78.  While  the  courts  fayor  dower,  the  role  should  not  be 
carried  so  far  as  to  impair  yested  rights,  by  giying  a  statute  con- 
cerning dower  a  retrospectiye  operation:  Day  is  y.  O'Ferrall,  4  G. 
qrocifiCi,  168.  Statutes  restoring  to  married  women  the  common-law 
rli^bt  of  dower  are  unconstitutional  so  far  as  they  apply  to  mar- 
riage contracted  preyious  to  their  passage:  Wesson  y.  Johnson,  60 
N.  C  189;  Sutton  y.  Askew,  60  N.  a  172,  8  Am.  Bep.  500.  And  a 
cnratlye  statute  to  make  good  the  deed  of  a  married  woman,  releas- 
IBC  Ikw  dower,  but  def ectiyely  acknowledged,  does  not  reyiye  and 
TaUdate  the  deed  as  against  the  wife^  though  the  statute  might 
make  the  deed  good  as  against  the  husband's  heirs:  Oroye  y.  Todd» 
Ai  Md.  688,  20  Am.  Bep.  76.  A  statute  proyiding  for  deyesting  oat 
mi  ttM  purchaser  of  land  one-third  of  the  f  ee^  and  Testing  the  same 
In  the  widow  of  his  deceased  grantor.  Is  unconstitutional:  Strong  y. 
Glem,  12  Ind.  87,  74  Am.  Dec.  200,  cited  In  Morton  y.  Nobler  22  Ind. 
163;  Hoaklns  y.  Hutchings,  87  Ind.  324;  Bowen  y.  Preston,  48  Ind. 
807;  Taylor  y.  Sample,  51  Ind.  428;  Oarr  y.  Brady,  64  Ind.  28;  but 
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not  Questioned  or  doobted,  and  held  to  be  the  law  of  the  state:  See 
Taylor  ▼.  Sampte.  51  Ind.  423.  The  right  to  dower  accmes  at  tte 
time  of  the  husband's  death*  and  becomes  a  Testad  right  b^are  as- 
signment  It  cannot,  therefore,  be  taken  away  or  reduced  by  slat- 
ate,  after  the  death  and  before  aasignment:  Barke  t.  Bamm,  8 
Iowa,  182;  contra*  that  before  aasignment  a  widow  has  no  esUte  in 
the  lands  of  her  husband:  Lawrence  t.  MUler,  2  N.  Y.  24S.  A  stat- 
ute which  seeks  to  Impair  tar  take  away  dower  which  has  been  as- 
signed to  the  widow  is,  of  course,  unconstitutional:  Talbot  ▼.  Tal- 
bot, 14  R.  I.  67. 

The  wife's  measure  of  dower  right  Is  goremed  by  the  law  la 
force  at  tho  time  of  her  huaband'a  death,  and  not  that  which  wis 
in  existence  at  the  time  of  the  marriage,  or  of  the  huslMind'a  ac- 
quisition of  the  land:  Boyd  t.  Harriaon,  88  Ala.  688;  Ware  ▼.  Owcm. 
42  Ala.  212,  84  Am.  Dec  642;  Hatcher  t.  Buford,  60  Ark.  168,  28  8. 
W.  641;  Noel  ▼.  Bwing,  8  Ind.  87:  Bowen  t.  Preston,  48  Ind.  867; 
liucas  ▼.  Sawyer,  17  Iowa,  617;  SturdeTsnt  t.  Norria,  80  Iowa,  65; 
Batea  ▼.  McDowdl,  58  Miaa.  816;  Guerin  v.  Moore.  25  Minn.  46^ 
Thomas  v.  Hesse,  84  Mo.  18,  84  Am.  Dec  66. 

As  a  wife  la  not  entitied  until  her  huaband'a  death,  ttae  esn- 
demnation  of  landa  to  public  use,  under  the  right  of  emineDt  do- 
main, dischargee  any  Inchoate  right  of  dower  in  the  wife  of  the 
owner  of  the  fee:  Moore  t.  Mayor.  8  N.  Y.  110,  60  Am.  Dec  478; 
French  ▼.  Lord,  60  Me.  687;  Duncan  ▼.  Terre  Haute,  85  Ind.  106; 
Chouteau  ▼.  Missouri  Pac.  Ry.  Co.,  122  Mo.  875,  22  8.  W.  «sa  38 
S.  W.  209;  Venable  ▼.  Wabash  Western  Ry.  Co.,  112  Mo.  103.  20  8. 
W.  496.  Gontira,  Nye  t.  Taunton  etc  R.  R.  Co.,  113  Mara.  277:  and 
see  Whe^er  t.  Kirtiand,  27  N.  J.  Bq.  634.  And  a  statute  which 
proTides  that  a  widow  shall  not  be  entitied  to  an  interest  in  lands 
conveyed  by  the  husband,  when  the  wife,  at  the  time  of  the  coft- 
▼etyance,  was  a  nonresident  of  the  state,  does  not  contrarene  the 
federal  constitutico:  Bufllngton  t.  Grosvenor,  46  Kan.  780,  27  Pac 
187;  Bennett  t.  Harms,  61  Wis.  261,  8  N.  W.  222.  If  a  hoabaad 
conTeys  land,  at  a  time  when  the  right  of  dower  exists,  without 
Joining  with  his  wife  in  the  deed,  and,  at  the  time  of  his  death, 
dower  haa  been  abolished,  the  widow  is  not  entitied  to  dower  fts 
the  land  so  conveyed:  Richards  t.  BeUingham  Bay  Land  Ca,  54  Fed. 
200. 

Under  the  statutea  of  Nebraska,  a  widow  cannot  be  deprived  of 
dower  in  the  lands  of  which  her  husband  died  seised  without  her 
consent,  and,  on  the  death  of  her  husband  intestate,  a  widow's 
inchoate  right  of  dower,  which,  up  to  that  time,  was  a  mere  lies, 
charge,  or  encumbrance  upon  the  real  estate  of  her  husband,  bcomei 
her  absolute  estate,  free  from  the  payment  of  ^e  ordinary  mia^ 
cured  debta  of  the  intestate:  Motiey  v.  Motiey,  58  Neb.  876,  68  am, 
St  Rep.  606,  78  N.  W.  73a  After  an  assignment  of  dower*  follow- 
ing tiie  husband*8  death,  the  widow  cannot  be  deprived  of  her  es- 
tate, exospt  by  operation  of  the  statute  of  Umitationa  in  cectaia 
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cases,  without  her  consent  expressed  In  the  mode  pointed  out  in  the 
statute:  Walsh  ▼.  Refs,  60  IIL  477;  and  an  unconstitutional  law  does 
oot  affeet  her  right  to  dower,  though  her  husband  died  after  its 
adoption  but  before  it  was  adjudged  to  be  unconstitutional:  Motlef 
T.  Motley,  00  Neb.  503,  83  N.  W.  830.  The  half-interest  in  com-" 
munlty  property,  under  the  California  statute,  is  a  substitute  for 
the  common-law  right  of  *dower:  Beard  ▼.  Knox*  5  OaL  262,  68  Am. 
I>ec.  125. 

The  wife^B  right  to  dower  which  is  Tested  in  her  prior  to  a  divorce 
Is  not  devested  thereby,  unless  the  statute  has  so  specially  declared: 
Van  aeaf  ▼.  Bums,  118  N.  Y.  649, 16  Am.  St.  Rep.  782,  28  N.  B.  881. 
The  statute  of  Ohio^  giving  to  a  divorced  wife  a  right  of  dower  In 
the  real  estate  of  the  husband  not  aUowed  her  as  alimony.  Is  en- 
abling in  its  character.  It  creates  no  disability,  nor  does  it  impose 
any  restraint  on  the  power  of  the  divorced  wife  to  release  her  dower 
right,  in  any  lawful  mode,  either  when  the  divorce  is  granted  or  at 
any  time  thereafter:  Julitf  v.  Julier,  62  Ohio  St  00,  78  Am.  St.  Bep. 
€87,  66  N.  B.  661« 

VJXL  Statutes  Impairing  the  ICarital  Obllgatioa.— Marriage  It 
mainly  an  Institution  of  the  state,  founded  on  reasons  iit  public 
policy;  and,  while  it  Is  in  some  respects  a  ccmtract,  it  Is  not  wlthla 
the  constitutional  interdiction  of  legislation  impairing  the  obligation 
of  contracts:  Magee  v.  Young,  40  Miss.  164,  90  Am.  Dec.  822;  Oabell 
▼.  Cabell,  1  Met  (Ky.)  819;  Maguire  v.  Maguire,  7  Dana,  181,  184; 
Carson  v.  Carson,  40  Miss.  848.  Hence^  the  legislature  has  the 
^neral  right  to  legislate  on  the  subject  of  div<Mrce:  Carson  t.  Oar- 
aon,  40  Misa.  849;  State  v.  Duket,  90  Wis.  272,  48  Am.  St  Bep.  928^ 
'es  N.  W.  88;  except  where  it  is  prohibited  by  the  constitution.  The 
validity  of  legislative  divorces  has  ceased  to  be  a  question  of  prae- 
tical  interest,  as  the  constitutions  of  a  majority  of  the  states  di- 
rectly prohibit  the  legislature  from  granting  divorces  by  special  act: 
See  the  monographic  note  to  Gaines  v.  Gaines,  48  Am.  Dec  487-489^ 
xm  the  constitutionality  of  legislative  divorces. 

Property  rights  arising  out  of  the  marital  relation  axe  snbjed  ta 
legislative  control,  without  violating  the  fundamental  principle 
which  prohibits  the  passage  of  any  law  Impairing  the  obligation  of 
<*ontract8:  SUte  v.  Duket,  90  Wis.  272,  48  Am.  St  Bep.  928,  63  N* 
W.  83;  Blood  v.  Humphrey,  17  Barb.  660;  Pritchard  v.  Citizens' 
Bank,  8  La.  130,  28  Am.  Dec  132;  Magee  v.  Toung,  40  Miss.  164,  90 
Am.  Dec  822;  Taylor  v.  Stockwell,  66  Ind.  606;  Currier  v.  Elliott, 
141  Ind.  394,  39  N.  B.  554;  Sleight  v.  Bead,  18  Barb.  169;  and  see 
Voltz  V.  Kawles,  85  Ind.  198;  Parkham  v.  Vandeventer,  82  Ind.  644; 
monographic  note  to  Bamet  v.  Barnet,  16  Am.  Dec  618^20,  on  the 
<^n8titutionality  of  acts  validating  contracts  and  deeds  of  married 
women. 

TTr  statutes  Ohanglnff  Bights  by  Deeoent— The  law  of  descent 
and  distribution,  until  the  death  of  the  ancestor,  may  be  molded 
according  to  the  wiU  of  the  legislature:  Bandall  v.  Kreigw,  28  WalL 
1S7,  148;  Henson  v.  Moore,  104  111.  408.    The  Mississippi  act  of  ISM^ 

St  Bip.,  Tot  LXZXIV-29 
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pfOTidlng  for  the  wlfc^s  descent  of  slaTes  did  aot  Impair  fested 
rights  and  was  ralld:  ICaishall  r.  Klng»  24  Miss.  8S.  Wlien  a  Bla^ 
ried  woman  dies  Intestate,  and  wltlioot  descendants  or  anoeston, 
iMf  personal  pn^ertj  goes  to  her  hnsband  at  common  law.  and  tUt 
rale  has  not  been  changed  hy  the  varions  married  women's  acts: 
•Bobbins  ▼.  McClnre,  100  N.  Y.  828»  68  Am.  B^.  IM,  8  N.  B.  06S. 
Oompare  the  monographic  note  to  In  re'Ingraniv  12  Ans.  fit.  Bep. 
81-11I;  on  snccsssloB  to  estates  of  intestatssi 


KEISBB  T.  SHAW. 

tlO«  Ky.  119.  46  8.  W.  8M.] 

▲9TACHMBNT-OARNI8HMBN1V-ANNUITT  FOB  UFB. 
▲b  obligation  for  one  person  to  pay  anpther  a  certain  sum  of  moaef 
annually,  for  life,  is  subject  to  garnishment  by  the  hOter'a  cradilms. 

E.  W.  Hawkins,  for  the  appellants. 

L.  J.  Ciawf ord,  for  the  appdloe. 

^^  PA YNTEB,  J.  The  evidence  in  fhis  osse  gnilMniaed  flie 
court  to  refuse  to  set  aside  tiie  deed  which  Mrs.  Keiser  made 
her  son  William  Oates  for  land,  and  also  the  one  which  she 
made  to  Munch  and  wife.  In  consideration  of  the  payment  of 
certain  sums  by  the  grantees,  and  the  further  consideration  that 
her  son  William  pay  her  one  hundred  dollars  per  annum  during 
her  life,  and  that  Munch  and  wife  would  pay  her  a  like  amn  per 
annum  during  her  life,  the  deeds  were  made. 

It  18  insisted  that  the  two  hundred  dollars  which  was  to  be  paid 
annnally  by  the  grantees  to  Mis.  Keiser  is  not  subject  to  attach- 
ment by  her  judgment  creditors,  because  it  is  too  uncertain  and 
intangible ;  that  it  is  a  contingent  liability.  The  amount  which 
the  yendees  will  ultimately  have  to  pay  Mrs.  Keiser  is  oncer- 
tain,  because  the  time  of  her  death  cannot  be  foretold.  It  i^ 
however,  certain  that  fliey  are  to  pay  two  hundred  dollars  per 
annum,  and  that  liability  continues  imtil  her  death,  whidi  is 
an  event  that  is  certain  to  happen.  The  liability  of  the  vendees 
cannot  be  terminated  at  their  will.  They  cannot  prevent  it« 
enforcement.  Hence  their  liability  is  fixed  and  certain.  Their 
liability  does  not  become  fixed  by  a  contingent  event,  but  it  is, 
however,  to  be  terminated  when  a  certain  event  happois.  If 
the  vendees  had  failed  to  pay  the  sums  which  they  had  severally 
contracted  to  pay  Mrs.  Keiser,  the  court  could  have^  by  aj^ro- 


Jane,  1898.J  Kbisxb  v.  Shaw.  451 

priate  proceedings^  enforced  fhem.  The  debt  wUcIi  the  rendees 
owe  Mrs.  Keiser  is  no  more  intuigible  than  any  other  chose  in 
action.  Connsel  for  appellants  cites  section  555  of  Drake  on 
Attachments  to  sustain  his  position.  It  is  said  by  the  author, 
in  that  section,  ^that,  when  it  is  contingent  whether  the  gar- 
idsihee  will  ever  owe  the  defendant  money,  he  cannot  be  made 
liable.''  We  think  this  is  a  well-settled  doctrine.  In  ^^  this 
ease  the  parties  are  not  to  become  indebted  on  the  happening  of 
any  events  and  they  are  indebted  to  the  defendant,  and  their 
liability  is  to  continue  until  the  happening  of  an  event  The 
court  simply  adjudged  that  the  garnishees,  the  y^idees,  pay  the 
two  hundred  dcdlars  annually  into  court,  to  be  applied  to  the 
payment  of  the  creditors'  debts,  until  they  were  paid,  or  until 
Mrs.  Keiser's  death,  if  it  should  sooner  happen.  The  appellees 
had  obtained  a  return  of  nulla  bona.  The  appellee  Mrs.  Holz 
did  not  only  try  to  have  the  deed  which  Mrs.  Keiser  had  made 
set  aside,  but  she  sought  to  subject  to  the  payment  of  her  judg- 
ment choses  in  action,  equitable  and  legal  interests,  etc.  The 
f  aet  that  she  did  not  succeed  in  having  the  deed  set  aside  did  not 
deprive  her  of  the  right  to  other  relief  sought  Shaw,  in  an 
amended  petition,  asked  tiiat  the  deeds  be  canoeled.  If  that 
eould  not  be  done,  then  he  asked  that  the  sums  due  by  William 
Gates  and  Munch  and  wife  to  Mrs.  Keiser  be  subjected  to  ttie 
payment  of  his  debt 
The  judgment  is  affirmed  on  original  and  cross  appeals. 

Ganiiahment.— ▲  UablUty  conttngent  on  a  future,  uncertain  event 
Is  not  subject  to  garnishment:  Lehmann  v.  Farwellt  96  Wis.  186,  00 
Am.  St  Rep.  Ill,  70  N.  W.  170.  An  indebtedness  Is  not  liable  to 
garnishment  unless  absolutely  due  as  a  money  demand:  Holker  v. 
Henneeaey,  143  Mo.  80,  66  Am.  St  Rep.  642,  44  &  W.  794.  Compare 
Phenlx  Ins.  Cto.  v.  Willis,  70  Tex.  12,  8  Am.  St  Rep.  666,  6  S.  W. 
626.  Garnishment  reaches  only  such  demands  as  the  defendant 
could,  in  his  own  name,  recover  in  an  action  of  debt  or  indebitatus 
asaumpeit:  Skewes  v.  Tennessee  etc  B.  B.  Oow.  124  Ala.  628^  82  Am. 
fit  B^  314^  S7  South.  486. 
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STONE  T.  COMMONWEALTH. 

[104  Ky.  220,  46  8.  W.  72L] 

BMBEZZLBMBNT-AOSNT  OF  IN8I7RANGB  OOICPART^ 
WHO  18  NOT.— Although  m  ttate  agent  of  an  Insnranoe  eampaf 
permita  and  anthorlsea  a  person  to  write  a  partlcolar  rtak,  imder  a 
special  contract,  snch  person  Is  not  ''an  agent  or  aoranf*  of  tiir 
company,  within  the  meaning  of  a  statute  prescribing  a  punlshmeat 
for  embezslement,  where  the  company  knows  nothing  of  him  bejOBd 
aeelng  his  name  on  the  application  as  solicitor. 

EMBBZZLBMBNT  —  PART  OF  MONBY  DUB  AS  A  OOK- 
MI8SI0N.— A  person  who  receives  money,  a  portion  of  which  bs- 
longs  to  himself  as  a  commission  on  the  whole  amount,  is  ool 
^ilty  of  embenlement,  though  he  conrerts  the  whole  to  hla  own  uhl 

litfle  ft  Little,  for  the  appellant. 

W.  S.  Taylor,  attorney  genial,  and  La  Yega  Clemxnenti^  for 
Hie  appellee. 

*■*  HAZELRIOG,  J.  The  appellant  was  tried  and  oqb- 
Ticted  for  embezzlement  of  the  funds  of  the  National  life  Ass^ 
dation  of  Hartfard,  Connecticut^  under  tiie  fcdlowing  ttatuts: 
^t  any  ot&cer,  agent,  clerk,  or  servant  of  any  bank  or  ooipfMratiotf 
vhall  embezzle,  or  fraudulently  convert  to  his  own  use  or  to  fte 
use  of  another,  bullion,  money,  bank  notee^  or  any  effieda  sr 
property  belonging  to  such  bank  or  corporation,  or  other  oo^ 
poration  or  any  person,  which  shall  have  come  to  his  poeaessutt 
<»r  been  placed  in  his  care  or  under  his  management  as  boA 
officer,  agent,  derk,  or  servant,  he  and  tiie  person  to  whose  vm 
the  same  was  fraudulently  conyerted,  if  he  assented  thereto^ 
shall  be  confined  in  the  penitentiary  not  lees  than  one  ncnr  moit 
than  ten  years^ :  Ky.  Stats.,  sec.  1202.  On  the  trial  it  appeared 
that  appellant  was  the  regular  agent  at  Owensboro  for  the  Kdel- 
ity  Mutual  Lisurance  Company  of  Philadelphia;  but,  learning 
that  certain  risks  might  be  written  in  the  Hartford  oompanj 
which  could  not  be  accepted  in  his  own  company,  he,  in  con- 
nection  with  one  Gant^  who  was  an  agent  for  i^e  New  Yoik 
Equitable,  procured  an  application  for  a  ten  thousand  dollar 
policy  from  one  Thomas  Soaper,  appellant  having  first  obtained 
permission  and  authority  to  do  so  from  Chithright,  the  state 
agent  of  the  Hartford  company  at  Louisville*  The  application 
was  signed  by  appellant  as  solicitor,  and  Oathright  was  in- 
formed at  tiie  time  it  was  forwarded  to  him  that  SoapePs  nott^ 
amounting  to  six  hundred  and  eighty-eight  doUan^  would  be 
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taken  and  diflconnted,  and,  after  retention  of  forty  per  cent 
tliereof  for  appellant  and  GanVs  ahaie,  the  balance  would  be 
aent  to  Oathright.  ***  The  application  was  forwarded  to  the 
company  by  Oathright,  and  the  risk  accepted,  and  the  policy 
iaaned.  Thereupon  appellant  and  Oant  discounted  the  Soaper 
note,  which  waa  payable  to  appellant,  at  one  of  the  banks  of  the 
eity.  Of  the  proceeds,  Oant  waa  paid  his  twenty  per  cent  Ap-^ 
pellant  then  appears  to  have  bought  New  York  exchange,  to  tha 
amount  of  sixty  per  cent,  to  be  sent  to  Oathright,  who,  it  seems^ 
iraa  to  retain  thirty  per  cent^  leaving  thirty  per  cent  for  the- 
company.  He  left  the  country,  however,  and  the  money  waa 
never  sent 

It  is  clear,  we  think,  that  appellant  was  not,  within  the  mean* 
ing  of  the  statute,  the  agent  of  the  Hartford  company,  having 
in  his  possession,  care,  or  management,  money,  bonds,  notes,, 
or  effects  belonging  to  that  company.  The  company  never  had 
him  employed,  and  heard  nothing  of  him,  beyond  seeing  hia 
name  on  the  application  as  solicitor.  The  simple  arrangement 
was  that  appellant  and  Oant,  as  solicitors  under  special  con- 
tract with  Oathright,  were  to  forward  the  application  of  Soaper 
to  Oathright,  take  the  note  of  the  insured,  and,  as  joint  ownera 
of  the  proceeds^  discount  the  paper,  and  forward  the  balance  to 
other  owners.  The  rule  seems  to  be  well  settled  that  ^'in  all 
cases  where  one  receives  money,  a  portion  of  which  belongs  to 
himself  as  a  commission  on  the  whole  amount,  he  is  not  guilty 
of  embezzlement,  though  he  converts  the  whole  to  his  own  use'' : 
6  Am.  ft  Eng.  Ency.  of  Law,  475,  and  numerous  cases  cited. 
It  is  different  if  the  whole  fund  collected  belongs  to  the  com* 
pany,  the  agent  getting  his  commission  in  the  nature  of  a  re- 
bate out  of  the  sum  actually  paid  over:  Clark  v.  Commonwealth, 
1 6  Ky.  Law  Hep.  704,  29  S.  W.  973.  We  do  not  think  section  68S 
of  the  statute,  under  the  head  of  'Trivate  Corporations,''  and  de- 
fining and  regulating  the  conduct  of  insurance  companies  in  this 
state,  and  providing  that,  notwithstanding  '^  an  application 
for  insurance  may  provide  that  the  solicitor  is  agent  of  the  in* 
wQier,  he  is  yet  the  agent  of  the  company,  has  any  sort  of  appli* 
cation  to  the  statute  on  embezzlement.  Under  the  state  of  case 
presented,  the  peremptory  instructionfl  to  find  appellant  not 
guilty  should  have  been  given. 

Wherefore  the  judgment  of  the  lower  court  is  reversed,  and 
tiie  cause  remanded  for  proceedings  consistent  with  this  opinion. 


, ,  ,       >t— ^  right  to  deduct  commissions  out  of  an  amount 

neslved  gives  one  such  an  interest  therein  that  he  cannot  be  con- 
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▼icted  for  tlM  embenlemeat  of  It  But  a  mere  ri^ht  to  receive 
paymeBt  In  commlanloM,  which  the  emplOT^  has  no  right  to  dednct. 
but  which  are  paid  him  by  his  employer,  does  not  create  In  him  an 
Interest  in  the  fond  that  will  preyeat  conviction:  See  the  erteoded 
note  to  Oalkina  t.  Bute.  98  Am.  Dec  187.  on  embeoiement. 


BINKINO  FUND  COMMISSIONEBS  t.  OEOBOIL 

[104  Ky.  200.  47  &  W.  779.1 

0ON8TITUTIONAL  LAW— BURDEN  OF  PROOF.— It  k  tut 
those  who  qnestlon  the  constitutionality  of  a  statnte  to  show  that  tt 
Is  eithtf  expresdy  or  impliedly  forbidden  by  the  constitation. 

OONSnTUTIONAIi  LAW— APPOINTMBNT  TO  OFFICB- 
NATURB  OF  FUNOTION  OF.— The  selection  of  a  board  of  peni- 
tentiary commissioners  for  a  state  is  not  essentially  an  execntlTe 
function.  Hence,  a  statnte  creating  snch  a  board,  and  conferring 
npon  the  legislature  the  doty  of  appointing  the  commissloneri^ 
whose  duties  are  defined  by  the  act.  Is  not  unconstitutionaL 

8TATUTB  —  VBTOBD  BILL,  WITH  BMBROKNOT 
0LAU8B,  BBOOMBS  A  LAW.  WHBN.— When  a  bill,  with  an  emer- 
gency  clause.  Is  yetoed  by  the  goyemor,  it  becomes  a  law.  under 
the  constitution  of  Kentucky,  immediately  upon  its  passage  oyer  bis 
objections. 

GONSTITUTIONALITT  OF  LAW— LEOI8LATIVB  BLBO' 
TION  OF  OFFICERS.— A  sUtute  which  authorises  the  legislatorek 
Independent  of  the  goyernor's  yoice,  to  elect  a  board  of  penit^itlary 
commissioners,  does  not  require  separate  action  by  the  two  booees: 
nor  is  it  necessary  that  a  resolution  for  joint  action  should  be  mp- 
proyed  by  the  governor.  If  the  commissioners  receive  a  maiority 
of  the  yotes  of  both  houses  and  of  each  house,  they  are  elected. 

CONSTITUTIONALITY  OF  LAW  —  STATUTES.  WHBN 
GOOD  IN  PART  AND  BAD  IN  PART.— If  the  unconstitutional  por- 
tion of  an  act  can  be  stricken  out,  leaving  that  which  remains  com- 
plete in  itself,  and  capable  of  being  executed  in  accordance  with  the 
apparent  legislative  intent,  wholly  independent  of  that  wlilch  is  i^ 
jected,  it  must  be  sustained. 

CONSTITUTIONAL  LAW— STATUTES  AS  TO  TERMS  OF 
OFFICE— WHEN  GOOD  IN  PART.— When  the  legislature^  In  creat- 
ing offices,  is  limited  to  a  term  not  exceeding  four  years,  it  yloUites 
the  constitution  by  creating  a  six  year  term;  but  where  an  act  pio- 
yides  that  three  members  of  the  board  of  police  commissioners  are 
to  be  elected,  one  for  the  term  of  two  years,  one  for  four  years,  and 
one  for  six  years,  that  part  of  the  act  which  adds  two  years  to  the 
constitutional  term  of  four  years  may  be  rejected  without  inyalldat- 
ing  the  remainder  of  the  act,  and  there  will  be  three  commissioners, 
one  of  whom  holds  for  a  term  of  two  years,  and  two  hold  for  a 
term  of  four  years  each. 

STATUTES— REPEAL  OF,  AND  ITS  EFFECT  UPON  OF- 
FICE HOLDERS.— When  a  law,  under  which  persons  hold  office 
at  the  legislative  will,  is  repealed,  their  right  to  office  ceases. 
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Sectioii  89  of  the  Kentiidcy  oanetitation,  referred  to  in  the- 
opinioD,  pioYidea  for  the  preeentation  of  bills  and  joint  reeolor 
tiona  to  ihe  governor. 

W.  S.  Pryor,  W.  H.  Hdt,  and  W.  S.  Taylor,  for  the  appel* 
lants. 

Bronston  ft  Alien,  for  the  appelleea. 

*^  PAYNTEB,  J.  Seyeral  important  constitutional  qtiea- 
tiona  are  inyoWed  in  this  case.  During  the  last  session  of  the 
legislature,  an  act  was  passed,  entitled  '^An  act  to  create  a 
board  of  penitentiary  commissioners  and  regulate  the  penal  in- 
«titution8  of  this  oommonwealtlL''  Section  1  reads  as  follows: 
''^That  a  board  of  commissioners  is  hereby  created  to  goyem 
the  penitentiaries  of  this  commonwealth.  Said  board  shall  con- 
sist of  three  members,  to  be  elected  by  the  general  assembly  on 
-or  before  the  tenth  day  of  March,  1898.  One  of  whom  shall 
bold  his  ofSce,  to  be  determined  by  lot  of  commissioners  elected, 
for  the  term  of  two  years,  one  for  the  term  of  four  years,  and 
^ne  for  the  term  of  six  years,  or  until  their  successors  are  elected 
«nd  qualified.''  It  is  contended  that  the  legislature  could  not 
constitutionally  pass  the  act  and  elect  the  commissioners;  that 
the  election  of  the  commissioners  is  an  executive,  not  a  legis- 
lative function.  There  is  no  express  power  conferred  upon  the 
executive  department  by  the  constitution  to  appoint  such  officers 
or  agente  which  the  general  assembly  may  designate  for  the 
•direction  or  control  of  the  penitentiaries.  Neither  is  such  power 
implied  from  any  provision  of  the  constitution.  There  is  no 
provision  of  the  constitution  which  places  any  limitetion  on  the 
power  of  the  legislative  department  to  name  or  select  the 
officers  or  agente  necessary  to  properly  manage  the  penal  in- 
stitutions. Neither  is  there  any  provision  of  the  constitution 
from  which  it  can  be  *®*  fairly  implied  that  the  legislative  de- 
partment shall  not  elect  or  select  those  who  may  aid  or  control 
in  the  conduct  of  the  affairs  of  the  penal  institutions.  When 
the  constitution  has  imposed  no  limite  upon  the  legislative 
power,,  it  must  be  considered  practically  absolute.  Plenary 
power  in  the  legislature  for  all  piirposes  of  civil  government  is 
the  rule.  A  prohibition  to  exercise  a  particular  power  is  the 
•exception.  When  one  questions  the  legislative  power  to  pass  a 
statute,  he  should  show  that  the  constitution  expressly  prohibite 
ite  enactment,  or  that  such  prohibition  is  fairly  implied  from  its 
provisions.  The  court  said  in  the  case  of  Slack  v.  Maysville  eta 
B.  E.  Ca,  13  B.  Mon.  22,  that:  *lt  would  be  difficult,  perhaps 
impossible^  to  define  the  extent  of  the  legislative  power  of  the 
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9Mb,  uaim  bj  atjing  that,  ao  far  m  it  it  not  mtiietad  bf  ti» 
hi^^er  law  of  tko  itata  and  federal  conatitatioiia^  it  nay  d» 
•Teiytl..jg  whieh  can  be  effected  by  meana  of  a  law.  It  ia  tb» 
greats  eaperriamgy  controlling^  creatiTei  and  active  power  in  tbe 
atate^  aobjeot  to  the  fundamental  reatrictiona  jnat  referred  tow 
Whatefer  l^gidatiye  power  the  whole  commonwealth  has  ia  by 
the  conatitation  yeeted  in  the  legislatiye  department,  which^ 
representing  the  popular  majoritiea  in  the  aeyeral  local  diriaioiift 
of  Hie  atate^and  under  no  oUier  reetraint  but  aach  aa  ia  impoeed 
bj  the  fundamental  law,  by  ite  own  wiadcm,  and  ita  own  reapom- 
aibilitiea,  may  regulate  the  conduct  and  command  the  reaonroci 
of  aU,  for  the  safety,  conyenience,  and  happiness  of  all,  to  be 
promoted  in  sudi  manner  aa  its  own  discretion  may  determine. 
The  legislatiye  department  performs  and  finishes  ita  ofBoe  by 
the  mere  enactment  of  a  law.  It  does  not  of  itself  carry  the 
law  into  operation.  This  *^  is  necessarily  done  by  ^ctrinsie 
agencies.  The  law,  being  made  known,  may  be  uniyereally 
obseryed  or  obeyed.  It  may  be  enforced  by  the  judiciary,  or 
by  the  co-operation  of  the  judiciary  and  the  ezecutiye.  These 
are  the  regular  agencies  provided  by  the  constitution  for  the 
execution  of  the  laws.  But  the  legislature  is  not  restricted  to 
these  agencies.  It  may  select  or  appoint  others,  as  is  often  done, 
when  the  object  of  the  law  is  to  accomplish  local  or  indiyidnal 
purposes.  The  agency  generally  employed  for  applying  the 
legislatiye  will  and  the  power  of  the  goyemment  to  purposes 
merely  local  has  been  that  of  county  courts  for  counties,  and  of 
the  trustees  of  towns  or  the  municipal  authorities  of  cities  for 
towns  or  cities,  which,  to  the  extent  of  the  powers  permanently 
or  temporarily  yested  in  them,  and  whether  allowed  a  diacretaon 
or  not,  do  but  carry  into  effect  the  legislatiye  will  and  power. 
But  these  local  agencies  are  selected,  and  some  of  them  aeated, 
by  the  legislature  itself,  for  the  purpose  of  carrying  ita  poiwer 
into  all  parts  of  the  commonwealth,  or  into  sudi  parts  as  re- 
quire its  application  for  their  benefit  or  coercion.  And  tbe 
legislature  may  select  other  agenciea  for  particular  pnrpoaea^ 
haying  in  yiew,  as  it  must  be  presumed  to  haye,  the  nature  of  the 
object  to  be  accomplished,  and  the  fitness  of  the  agency 
selected.**  It  was  said  in  People  y.  Draper,  16  N.  X.  643,  that: 
'The  people,  in  framing  the  constitution,  ccmimitted  to  the  1%- 
islatnie  the  whole  law-making  power  of  the  state  whidi  tliej  did 
not  expressly  or  impliedly  withhold.  Plenary  power  ia  tiio 
legislature  for  all  purposes  of  ciyil  goyemment  is  the  rule.  A 
prohibition  to  exercise  a  particular  power  is  an  exceptioo.    In 
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infninng;  Hketefore,  whether  a  giTen  statate  is  oonstitatioiial» 
it  li  for  tiioee  who  question  its  Yalidity  ^^  to  show  that  it  is 
forbidden.    I  do  not  mean  that  the  power  must  he  expressly  in- 
hibitedy  for  thore  are  but  few  poeitiye  restraints  upon  the  legis* 
lattue  power  contained  in  the  instnunent.  •  •  •  .  It  follows 
that  it  belongs  to  the  l^[islataie  to  arrange  and  distribnte  the 
administratiTe  functions,  committing  snch  portions  as  it  may 
deem  soitable  to  local  jurisdictions,  and  retaining  other  portions 
to  be  exercised  by  ofScers  appointed  by  the  central  power,  and 
changing  the  arrangement  from  time  to  time  as  convenience, 
the  efficiency  of  administration,  and  the  public  good  may  seem 
to  require.    If  a  particular  act  of  legislation  does  not  conflict 
ixrith  any  of  the  limitations  or  restraints  which  haye  been  re- 
ferred to,  it  is  not  in  the  power  of  the  courts  to  arrest  its  execu- 
tion, however  unwise  its  provisions  may  be,  or  whatever  the 
motives  may  have  been  which  led  to  its  ensMCtment    There  is 
room  for  much  bad  legislation  and  misgovemment  within  the 
pale  of  the  constitution;  but,  whenever  this  happens,  the  remedy 
which  the  constitution  provides,  by  the  opportunity  for  frequent 
renewals  of  the  legislative  bodies,  is  far  more  efficacious  than 
any  which  can  be  afforded  by  the  judiciary.    The  courts  cannot 
impute  to  the  legislature  any  other  than  public  motives  for  their 
acts.    If  a  given  act  of  legislation  is  not  forbidden  by  express 
irords  or  by  necessary  implication,  the  judges  cannot  listen  to  a 
suggestion  that  the  professed  motives  for  passing  it  are  not  the 
real  ones.    If  the  act  can  be  upheld  upon  any  views  of  necessity 
or  public  expediency  which  the  legislature  may  have  entertained, 
the  law  cannot  be  challenged  in  the  courts.''    Chief  Justice 
Marshall  said  in  Fletcher  v.  Peck,  6  Oranch,  87 :  ^ow  far  the 
power  of  the  law  may  involve  every  olher  power,  in  cases 
where  the  constitution  is  silent,  never  has  been,  ud  *^  perhaps 
sever  can  be,  definitely  stated.''    The  general  assembly  is  elected 
by  the  people.    Presumably,  it  knows  what  laws  diould  be 
enacted  for  their  benefit^  and  for  the  public  good.    If  a  law  is 
within  constitutional  limits,  a  court  cannot  intervene  and  de- 
daxe  it  invalid  because,  in  its  opinion,  the  law  is  unwise.    Upon 
this  subject  Mr.  Cooley  (Cooley's  Constitutional  limitations^ 
200,  201)  says:  ''The  rule  of  law  upon  this  subject  appears  to 
be  HbMlt,  except  where  the  constitution  has  imposed  limits  upon 
ihe  legislative  power,  it  must  be  considered  as  practically  abso- 
lute, whether  it  operate  according  to  natural  justice  at  not,  in 
any  particular  case.    The  courts  are  not  the  guardians  of  the 
ri^ts  of  the  people  of  the  state,  except  as  those  rights  are 
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•eeored  by  some  oonBtitational  provision  which  cornea  witjiin  the 
judicial  cogninnce.  The  protection  against  unwiae  or  oiq»rea- 
aiTO  legislation)  within  oonstitntional  bonnda^  ia  by  an  appeal 
to  the  jnatice  and  patriotism  of  the  lepreeentativeB  of  the  people. 
If  this  fail,  the  people,  in  their  soyereign  capacity,  can  correct 
the  e?il ;  but  conirts  cannot  aasiune  their  rights.  The  judiciary 
can  only  arrest  the  execution  of  a  statute  when  it  conflicts  with 
the  constitution*  It  cannot  run  a  race  of  opinions  upon  points 
of  right,  reason,  and  expediency  with  the  law-making  power. 
Any  legislative  act  which  does  not  encroach  upon  the  powen 
apportioned  to  the  other  departmenta  of  the  goyemment,  being 
prima  fade  valid,  must  be  enforced,  unless  restrictions  upon  the 
l^islative  authority  can  be  pointed  out  in  the  constitution,  and 
the  case  diown  to  come  within  them.** 

The  legislative  department  for  a  great  many  years  retained 
control  over  the  penitentiary,  and  during  that  time,  under  the 
law  then  in  force,  elected  the  warden,  who  had  the  authority 
to  select  his  subordinates.  The  *^  members  of  the  con- 
stitutional convention  well  knew  that  the  legislature  had  been 
assuming  that,  under  the  constitution,  it  had  the  right  to  so 
control  the  penitentiary  and  elect  the  warden.  Notwithstanding 
the  legislature  had  been  exercising  the  right  to  so  elect  the 
warden,  the  framers  of  the  present  constitution  failed  to  place 
an  inhibition  in  it  against  the  exercise  of  such  power  by  the 
legislature.  Besides,  it  is  provided  in  section  93  of  the  con-. 
stitution  that  '^inferior  state  (rfBcers,  not  specifically  provided 
for  in  this  constitution,  may  be  appointed  or  elected,  in  aiuch 
manner  as  may  be  prescribed  by  law,  for  a  term  not  exceeding 
four  years,  and  until  their  successors  are  appointed  or  elected 
and  qualified.'^  Section  107  of  the  constitution  provides  that 
''the  general  assembly  may  provide  for  the  election  or  appoint- 
ment, for  a  term  not  exceeding  four  years,  of  suph  other 
county  or  district  ministerial  and  executive  officers  as  may, 
from  time  to  time,  be  necessary.**  Under  section  93  of  the  con- 
stitution, the  legislature  could  not  only  provide  for  inferior  state 
officers,  but  could  designate  how  they  should  be  appointed  or 
elected.  Section  27  of  the  present  constitution  provides  how 
the  powers  of  government  of  the  commonwealth  shall  be  dis- 
tributed. Section  28  of  the  constitution  declares  that  no  per- 
son or  persons  of  one  department  shall  exercise  any  power  be- 
longing to  either  of  the  others,  except  as  expressly  directed  or 
permitted.  These  sections  are  the  same  as  sections  1  and  2, 
article  1,  of  the  preceding  constitution,  except  there  has  been 
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flubetitnted  in  section  27  the  word  "confined'*  for  the  word  "con- 
fided," which  was  in  section  1  of  the  preceding  constitution ; 
but  tiiis  change  does  not  alter  the  meaning  of  the  section.  It 
is  these  sections  upon  which  counsel  for  the  appellees  rely  to 
ahow  that  the  selection  of  ^^  the  board  of  commissioners  is  an 
executiye  function.  These  sections  do  not  indicate  a  purpose 
upon  the  part  of  the  framers  of  the  constitution  to  limit  the 
power  of  the  legislature  in  the  matter  of  selecting  or  electing 
officers  or  agents  to  carry  out  its  will.  We  might  add  at  this 
point  that  the  legislature  has  also  for  a  great  many  years  elected 
a  librarian.  We  haTe  two  instances  in  which  the  legislature  has 
assumed  the  right  to  elect  persons  to  fill  positions  which  it  has 
created.  So  far  as  we  are  aware^  its  right  to  have  done  so  has 
ncTcr  been  questioned.  The  legislatures  of  many  of  the  states 
of  the  Union  haye  assumed  to  exercise  substantially  the  same 
power  as  has  the  general  assembly  of  Kentucky,  in  the  matter  of 
selecting  or  electing  officers  to  fill  positions  which  they  had 
created.  It  was  held  in  People  t.  Freeman,  80  Cal.  233,  13 
Am.  St  Rep.  122,  22  Pac.  173,  that  it  can  be  done.  Mr.  Free- 
man, in  his  notes  to  that  case  (13  Am.  St.  Rep.  130),  after  re- 
viewing the  various  decisions  of  the  supreme  courts,  says :  '^The 
truth  is  that  the  power  of  appointing  or  electing  to  office  does 
not  necessarily  or  ordinarily  belong  to  either  the  legislatiye,  the 
executiye  or  judicial  department.  It  is  commonly  exerciaed  by 
the  people,  but  the  legislature  may,  as  the  law-making  power 
when  not  restrained  by  the  constitution,  provide  for  its  exeicise 
by  either  department  of  the  goyemment,  or  by  any  person  or 
association  of  persons  whom  it  may  choose  to  designate  for  that 
purpose.  It  is  an  executive  function  when  the  law  has  com- 
mitted it  to  the  executive,  a  legislative  function  when  the  law 
has  committed  it  to  the  legislature,  and  a  judicial  function, 
or  at  least  a  function  of  a  judge,  when  the  law  has  committed  it 
to  any  member  or  members  of  the  judiciary.  The  legislature, 
unless  inhibited  by  the  constitution,  may  exercise  its  power  in 
*^^  either  of  the  three  modes:  1.  It  may,  by  a  statute,  create 
an  office,  and  name  persons  who  are  to  fill  it:  State  v.  Seymour, 
36  N.  J.  L.  48;  Daley  v.  St.  Paul,  7  Minn.  390;  Mayor  of 
Baltimore  v.  State,  16  Md.  376,  74  Am.  Dec.  672.  2.  It  may 
by  law  create  an  office,  and  provide  that  it  shall  be  filled  by 
election  or  appointment  by  the  legislature  in  joint  convention 
assembled:  People  v.  Langdon,  8  Cal.  1;  People  v.  Fitch,  1 
Cal.  636 ;  and  the  principal  case.  3.  It  may,  after  creating  an 
office,  provide  that  it  may  be  filled  by  appointment  made  by 
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any  penon  or  by  the  mraiben  of  a  Tolimtary  aiBociatioo,  aa  by 
fbe  membeiB  of  tfaa  chamber  of  commerce^  and  the  pxeaidenti 
and  Tioe-presidents  of  the  marine  iniQiance  oompaniea  of  a 
certain  city,  or  bj  the  memben  of  the  board  of  underwriter 
of  each  city;  nor  is  it  neoBasaxy  that  the  persons  thus  designated 
be  citiiens  of  the  United  States,  and  authorised  to  Tote  aa  such: 
Sturgis  T.  Spofford,  45  N.  Y,  446;  In  re  Bulger,  45  CaL  556." 

It  would  make  this  opinion  unnecessarily  long  to  cite  other 
authorities  touching  this  questicm.  We  are  of  the  opinion  that 
the  election  of  the  commissioners  was  not  essentially  an  execa- 
tive  function,  and  that  the  legislature  had  the  ri^t  to  dect 
them. 

Before  a  bill  can  become  a  law  on  its  final  passage,  it  most  re- 
ceive the  votes  of  at  least  two-fifths  of  the  members  elected  to 
each  house,  and  a  majority  of  the  members  voting:  Const,  sec 
46.    Section  88  prescribes  the  details  as  to  how  a  bill  shall  be 
presented  to  the  governor,  as  to  his  signing,  or  his  return  of  it 
with  his  objections,  and  as  to  how  it  can  become  a  law  notwith- 
standing  the  veto,  or  his  failure  to  sign  it    Section  55  of  the 
constitution  reads  as  follows:  '^No  act,  except  general  appro- 
priation bills,  shall  become  a  law  until  ninety  days  *^  after  the 
adjournment  of  the  session  at  which  it  was  passed,  except  in 
cases  of  emergency,  when  by  the  concurrence  of  a  majority  iA 
the  members  elected  to  each  house  of  the  general  assembly,  by 
a  yea  and  nay  vote  entered  upon  their  journals,  an  act  may  be- 
come a  law  when  approved  by  the  governor;  but  the  reasons  for 
the  emergency  that  justifies  this  action    must  be  set  out  at 
length  in  the  journal  of  each  house.''    It  is  contended  that  al* 
though  there  is  an  emergency  clause  in  the  bill,  and  passed  by 
the  two  houses  as  the  constitution  requires,  it  cannot  become  a 
law  for  ninety  days  unless  the  governor  approves  it    If  the 
constitutional  convention  had  intended  that  the  wiH  of  ibe 
governor  was  to  control  in  the  matter  of  declaring  an  emergeni^, 
it  would  simply  have  said  that  the  governor  may  dedaiB  an 
emergency,  and  put  the  act  in  foroe  at  once.    We  do  not  think 
the  language  and  the  spirit  of  the  constitution  make  the  ap- 
proval of  the  governor  a  condition  precedent  to  the  taking  effect 
of  an  act    The  legislature  can  pass  a  bill,  and  it  can,  by  the 
plain  provisions  of  the  constitution,  become  a  law  without  the 
governor's  approval    There  may  be  a  great  necessiiy  that  the 
act  should  immediately  become  a  law.    And  as  the  legialatare 
can  pass  a  bill  against  the  objections  of  the  governor,  it  seems 
to  us  that  it  was  never  intended  that  the  governor  should  hsfs 
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Hie  power,  by  wiihiioldiiig  his  appFOYnl,  to  pieyent  the  ftct  from 
ieldiig  effect  for  ninety  days  after  the  adjonnunent  of  the  gen* 
enl  aaeembly  which  passed  the  act  The  gOTsmor  can  delay  the 
iime  when  the  bill  shall  become  a  law  ten  days,  by  holding  the 
bill  without  signing  or  returning  it  It  seems  to  us  when  an 
act  becomes  a  law  without  his  approval,  it  would  be  strange  con- 
etruction  of  the  constitution  '^  to  allow  the  time  to  be  post- 
poned when  it  would  take  effect  because  the  goyemor  did  not 
approve  it  The  governor  vetoed  flie  bilL  It  contained  the 
emergency  clause.  The  geneml  assembly  had  the  same  power 
to  pass  the  bill  with  an  emergency  clause  as  it  had  to  pass  it 
without  such  clause.  And  the  clause  was  effective  to  put  in 
operation  the  act  We  think  the  language  used,  to  wit,  ^Vhen 
approved  by  the  governor,''  refers  to  the  time  when  the  act  would 
take  effect  if  approved  by  him.  However,  when  he  disapproves 
it,  then  it  does  not  take  effect,  unless  passed,  as  the  constitution 
requires,  over  his  objection.  This  being  done,  it  became  a  law 
immediately,  if  the  legislature  had  declared  an  emergency.  By 
considering  sections  55  and  88  together,  we  think  the  con- 
elusion  we  have  reached  is  correct 

It  is  claimed  that  the  commissioners  could  not  have  been 
elected  except  by  the  respective  bodies  of  the  g^ieral  assembly, 
in  their  separate  capacity,  the  senate  and  house  concurring 
therein;  that  the  joint  resolution  authorising  a  meeting  of  the 
joint  assembly  for  the  purpose  of  electing  the  commissionerB 
flhould  have  been  approved  by  the  governor  before  it  went  into 
effect;  and  that  the  vote  cast  in  the  election  of  the  oon^ 
missionerB,  also,  should  have  been  approved  by  him.  The  act 
muthorixed  the  general  assembly  to  elect  the  commissioners  on 
or  before  the  10th  of  March,  1898,  regardless  of  the  wishes  of 
the  governor.  It  was  passed  over  his  objections.  By  the  terms 
of  the  act,  it  could  meet  at  any  time  on  or  before  that  date.  By 
St  motion  in  each  house  a>'time  could  have  been  designated  when 
the  members  of  the  general  assembly  could  meet  in  joint  session 
to  elect  the  conmiissionerB.  The  joint  resolution  simply  an^ 
awered  the  purpose  of  such  *^  motion.  That  being  the  pur- 
pose of  the  joint  resolution  of  the  two  houses,  it  certainly  was 
not  necessary  to  obtain  the  approval  of  the  governor,  because  the 
general  assembly  had,  by  the  passage  of  tiie  act,  been  empow- 
ered to  elect  tiie  ccmmiissioners.  The  governor  could  not  in- 
validate the  election  by  his  disapproval  of  the  result  The  act 
gave  him  no  voice  in  the  election.  Had  the  general  assembly 
intended  that  the  election  of  the  commissioneis  should  be  mb- 
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jeet  to  tbe  approTtl  of  the  gotemor,  it  would  have  probaUy  con- 
fened  upon  liim  iho  right  to  .appoint  tham.  We  an  of  the 
opimon  that  anj  action,  either  by  motion^  oider,  or  lewilutioii, 
▼hidi  the  eenata  and  houae  mi^t  have  taken  with  a  view  of 
meeting  in  joint  eesiion  to  elect  the  oonunissionen^  could  be 
done  without  presenting  it  to  flie  goyemor.  The  govemof s 
oflBdal  connection  with  the  matter  oeeeed  when  iiie  bill  became  a 
law.  We  aie  of  the  opinion  that  section  89  of  the  constitutioa 
waa  not  Tiolated  when  the  general  assembly  proceeded  to  the 
election  of  the  commissioners  without  the  approTsl  of  the  gor* 
emor.  The  bill  became  a  law  on  the  fifth  day  of  Maidi,  1898— 
fire  days  befoie  the  laet  day  upon  wludi  flie  election  diould  take 
place.  If  flie  Tiewa  of  counsel  for  appellanta  are  correct,  the 
goTemor  could  have  preTented  an  election  under  the  act»  and 
thuB  destroyed  it»  by  simply  holding  for  six  days  a  resolutieD 
fixing  the  time  whoi  ttie  general  assembly  should  meet  in  joint 
session  to  elect  the  commissioners.  He  could  not  prevent  the 
bill  from  becoming  a  law  by  vetoing  it,  yet  he  could  defeat  its 
operation  by  failing  to  approve  the  resolution,  or  the  result  of 
the  vote.  We  cannot  agree  that  counsel's  views  on  the  quee- 
tion  are  correct  The  commissioners  ^^  received  a  majority 
of  the  votes  of  bofli  houses  and  of  each  houses  and  were  duly 
elected. 

As  the  tenn  of  FinneU  and  that  of  all  others  elected  as  sne- 
eessors  are  for  six  years,  does  it  foUow  that  the  whole  act  is 
void.  Whether  the  conBuissioners  are  cBaxsen  or  administra- 
tive agents  it  is  not  necessary  to  decide,  but  we  will  assome  they 
are  officeia.  Under  the  provisions  of  the  constitution,  the  leg- 
islature was  not  authorised  to  fix  the  terms  of  ofBcos  exceeding 
four  years.  The  manifest  purpose  of  the  act  was  to  take  from 
the  commissioners  of  the  sinking  fund  their  control  and  man- 
agement of  the  penitentiaries  of  the  state;  and  it  is  equally  a« 
clear  that  the  legislature  intended  to  assume  the  centred  and 
management  of  the  penitentiaries,  and  to  accomplish  that  pur- 
pose through  the  instrumentality  of  the  board  of  commissioners 
which  it  created.  The  generalaasembly  manifested  a  purpose  that 
one  of  the  terms  should  be  two  years,  and  another  should  be  for 
four  years,  and  the  right  to  fix  these  terms  cannot  be  questioned. 
The  language  employed  shows  that  the  general  assembly  was 
willing  that  one  of  the  commissioners  should  hold  his  ofSoe  for 
six  years-— two  years  longer  than  the  constitution  will  permit. 
As  the  general  assembly  expressed  a  willingness  that  one  of  the 
commissionen  should  hold  for  two  years  longer  than  the  oon- 
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stitation  pennits,  it  is  certainly  reasonable  to  conclude  that  it 
was  the  will  of  that  body  that  the  commissioners  should  hold  for 
lonr  years,  as  this  term  is  necessarily  included  in  the  longer  one 
which  it  fixed.  To  hold  the  act  void  in  so  far  as  it  makes  the 
term  six  years  instead  of  four,  still  the  balance  of  the  act  is  com- 
plete and  enforceable.  The  purpose  and  intent  of  the  general 
aaaembly,  that  the  commissioners  should  manage  and  control 
the  penitentiaries,  "^  can  be  effectuated  by  eliminating  from 
the  act  that  part  which  attempted  to  make  terms  six  instead  of 
four  years.  If  the  constitution  had  expressly  required  that  the 
terms  of  officers  should  be  fixed  at  exactly  four  years^  and  the 
general  assembly  had  fixed  the  terms  of  tiie  commissioners,  re- 
spectiyely,  at  one,  two,  and  three  years,  then  we  could  not  hold 
that  it  was  its  intention  that  they  should  hold  for  terms  of  four 
years.  In  such  stete  of  case,  the  yery  fact  that  the  legislature 
provided  that  the  terms  should  be  less  than  that  fixed  in  the 
constitution  would  be  a  manifestation  of  an  unwillingness  of 
the  general  assembly  to  create  the  offices  and  fix  their  terms  at 
four  years.  It  is  different  in  this  case.  The  general  assembly 
has  not  only  shown  a  willingness  that  the  terms  shall  be  as 
mudi  as  four  years,  but  that  they  shall  be  six.  If  the  unoon- 
stitntional  portion  of  an  act  can  be  stricken  out^  and  that  which 
remains  is  complete  in  itself,  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  is*  rejected,  it  must  be  susteined.  When 
that  part  of  the  act  which  adds  two  years  to  the  constitutional 
term  of  four  years  is  rejected,  there  will  be  three  commissioners, 
one  of  whom  shall  hold  for  a  term  of  two  years,  and  two  for  a 
term  of  four  years  each,  and,  in  the  language-  of  the  act,  holds 
'^intil  their  successors  are  elected  and  qualified/'  They  axe 
the  commissionerB  whom  the  general  assembly  have  elected  to 
execute  ite  will  as  expressed  in  the  act.  The  commissioners 
hereafter  elected  by  the  general  assembly  under  the  act  shall  hold 
their  office  for  four,  instead  of  six,  years;  or,  if  the  general  as- 
sembly desires  that  the  management  of  the  penitentiaries  shall 
he  by  commissioners,  it  can  make  such  provisions  as  it  pleases 
for  their  election.  ^^  It  is  said  by  Mr.  Cooley  in  his  work  on 
Constitutional  Limitetions  (211)  that:  The oonstitutional and 
unconstitutional  provisions  may  even  be  oontained  in  the 
same  section,  and  yet  be  perf ectiy  distinct  and  separable,  so  that 
the  first  may  stend,  though  the  last  falL  The  point  is  not 
whether  they  are  contained  in  the  same  section,  for  the  distri« 
Imtioii  into  sections  is  purely  artificial,  but  whether  tiiey  are 
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itially  and  iiuepumbly  oonnected  in  aabstanoe.  If,  wba 
the  nnoongtitatioiMj  portion  is  itrickcn  ont,  that  whi4:h  lemaiBi 
k  comidete  in  itaelf  »  and  oapaUe  of  being  ezeooted  in  aoooid- 
ance  with  the  appaient  legidatiye  intent^  whoUj  independent 
of  that  whidi  vaa  rejected,  it  must  be  sustained.  The  difBcdtf 
IS  in  determining  whether  Hie  good  and  bad  parts  of  tiie  statute 
are  capable  of  being  separated,  within  the  meaning  of  this  mk. 
If  a  statute  attempts  to  accomplish  two  or  more  objects  and  is 
Toid  as  to  one,  it  may  still  be  in  eyery  respect  compkte  and  yalid 
as  to  the  other.  Bnt  if  its  purpose  is  to  accomplish  a  sing^  ob- 
ject only,  and  seme  of  its  pioTisions  are  foid,  the  wlidle  mud 
fail,  unless  sufficient  remains  to  effect  the  object  without  the 
aid  of  the  inyalid  portion.'' 

There  can  be  no  doubt  that  the  act  repeals  the  law  which 
made  the  commissioners  of  the  sinking  fund  ez  officio  directoii 
of  the  penitentiaries^  and  Tested  in  Ac  board  of  commiaeioneci 
the  power  to  manage  and  control  the  affairs  of  the  peniten- 
tiariee  of  the  state.  Upon  the  election  and  qualification  of  the 
members  of  the  board  of  commifsioners  aU  authority  which 
waa  Tested  in  the  commissioners  of  '  the  sinking  fund  ts 
appoint  and  remoye  officers  and  employes  of  the  penitenrtiarieB 
ceased,  and  at  that  moment  tiie  board  of  commisBi<HaLen  was 
Tested  with  sll  the  powers  which  the  act  conferred  upcm  them. 
^^  At  Hie  same  time  the  right  of  the  officers  and  employes  of 
the  penitentiaries  ceased.  ''A  warden  for  eadi  penitentiaiy 
shall  be  elected  by  the  said  commissioners'':  Sec.  8.  '"It  sihall 
be  the  duty  of  the  commissioners,  if  at  any  time  they  deem  il 
necessary,  to  appoint  a  deputy  warden  for  eadi  penitentiary": 
Sec.  6.  '^The  commissioners  shall  appoint  a  derk  for  each  pen- 
itentiary": Sec.  7.  '^The  commissioners  shall  appoint  a  chap- 
lain for  each  penitentiary" :  Sec  9.  These  requirCTients  aa  to 
the  appointment  of  persons  to  fill  the  positions  nsmed  are  in 
accordance  with  the  purpose  of  the  genial  assembly  to  con- 
stitute snother  authority  to  goyem  the  penitentiariea  The  ex- 
press  authority  to  elect  a  warden  and  to  appoint  persons  ts 
the  other  positions  named  shows  the  legislatiye  intent  to  be  that 
tiipse  who  then  held  the  positions  could  no  longer  do  so,  and  the 
fact  that  they  did  so  hold  them  did  not  place  any  restrictions 
on  the  board  of  commissioners  in  the  matter  of  electing  a  war- 
den and  in  the  appointment  of  a  derk,  deputy  warden,  physi* 
dan,  and  diaplain.  The  general  assembly  repealed  flie  law 
whidi  authorized  the  commissioners  of  the  sinking  fund  to 
trol  the  management  of  the  penitentiaries^  and  at  the 
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tiinfl^  notwithstanding  the  oommissioners  of  the  sinking  ftmd 
had  elected  a  warden,  appointed  a  deputy  warden,  clerk,  physi- 
cian, and  chaplain  in  effect  declared  that  the  board  of  commis- 
aionera  should  elect  a  warden,  and  appoint  persons  to  the  other 
positions.  The  aathority  which  the  general  assembly  gave  the 
conunissionerB  to  elect  a  warden  and  appoint  persons  to  the 
poBitiona  named  forces  the  condnsion  ^t  those  then  holding 
the  positions  conld  not  continue  to  do  so  unless  elected  or  ap- 
pointed by  the  board  of  commissioners.  The  act  made  it  the 
duty  of  the  *^  board  of  commissionerB  to  appoint  a  deputy 
warden  *^  at  any  time  they  deemed  it  necessary."  If  the  per- 
son holding  the  place  had  the  right  to  hold  it  during  the  tima 
for  which  he  was  appointed,  then  the  board  of  conmiissionera 
might  deem  it  wholly  unnecessary  to  have  a  deputy  warden; 
atiU  he  would  continue  to  hold  his  place,  if  the  position  of  coun- 
jel  for  appellant  be  correct  It  was  by  an  act  of  the  general 
aaaemUy  that  the  commissioners  of  the  sinking  fund  were  made 
directors  of  the  penitentiaries,  and  by  which  their  subordinate 
<kflBcers  held  their  positions.  They  all  held  subject  to  the  leg* 
islatiYC  will.  That  the  general  assembly  could  at  any  time  re- 
peal the  law  under  which  they  held  is  no  longer  an  open  ques- 
tion in  this  state.  In  South  v.  Commissioners  of  the  Sinking 
Fond,  86  Ky.  188,  6  S.  W.  667,  in  speaking  of  the  warden  of 
the  penitentiaiy,  the  court  said:  '^The  office  in  questimi  was 
not  a  constitutional  one.  It  is  the  creature  of  the  legislature, 
and  subject  to  its  will."  The  act  does  not  in  express  terms  say 
that  the  offices  are  abolidied,  but  it  does  repeal  the  law  under 
which  the  officers  were  appointed.  If  the  act  under  considera- 
tion had  repealed  the  law  under  which  they  were  appointed, 
without  creating  an  authority  to  govern  the  penitentiaries,  it 
<Mrald  not  be  contended  that  tlie  commissioners  of  the  sinking 
fund  and  their  appointees  continued  in  office.  Does  the  mere 
fact  that  file  act  which  repeals  the  law  under  which  they  held 
their  positions  provides  that  the  new  authority  shall  call  to  their 
aid  certain  persons  who  may  bear  the  same  official  designation 
and  perform  the  same  duties,  operate  to  keep  them  in  office? 
We  think  not 

The  judgment  is  affirmed. 

JXJDGB  DU  RBLLB  DISSENTED,  mainly  on  the  around  that  the 

act  under  eouaideration  was  'inherently  vicious,'*  as  being  an  inva- 

mkm  by  the  legislative  department  of  the  powers  and  prlvflegea  of 

the  executive.    He  looked  upon  it  as  an  act  tending  to  oonfuae  the 
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powwt  of  gofcnuiMiit  He  veCened  to  the  dlTleioii  of  the  powwt 
of  toirwommt  late  thzee  dletlnct  deportineiiti»  the  tefiolottvi^  the 
oxeenttTo^  and  the  Judlelm],  each  betng  confined,  by  the  eonstltatioii, 
to  ra  eepaimte  body  of  magietracy'*:  and  quoted  eectloB  28  of  the 
eonatltatton.  which  reada  aa  followa:  ''No  ponon,  or  coDectioa  of 
penona,  betaig  of  one  of  theae  departmenti»  shall  exercise  any 
power  properly  btf  onging  to  either  of  the  others,  except  la  tiie  In- 
stances  hereinafter  expressly  directed  or  permitted,"  remaiUnB 
that  these  prorlslons  are  peculiar  to  the  constltiition  of  Kentucky. 
He  gaTe  an  Interesting  history  of  these  proTMoiui  of  the  organic 
law  of  that  state,  mentioning  the  fact  that  Thomas  Jefferson  lisd» 
when  Virginia  was  abont  to  permit  Kentucky  to  become  a  separate 
and  Independent  state^  adylsed  that  the  Kentncky  eonstitatloa 
ahould  contain  an  article  confining  each  of  the  three  departments  of 
government  within  Its  own  proper  sphere,  aa  he  considered  that 
there  was  danger  In  the  federal  constitution,  because  the  clause 
defining  the  powers  of  the  departments  of  gOTemment  waa  not 
sufficiently  guarded.  Mr.  Jefferson  drew  a  ftorm  for  this  provlsloB 
and  It  waa  adopted  by  the  conyentlon.  The  dissenting  Judge  then 
discussed  an  act  passed  at  the  first  session  of  the  second  fMeial 
Oongress,  which  conferred  executive  powers  upon  the  jndldaiy. 
and  which  the  federal  Judges,  in  a  number  of  the  circuits,  refused 
to  obey.  The  Judges  of  the  circuit  court  for  the  district  of  New 
York  regarded  themselves  as  commissioners  designated  by  the  act, 
and  at  liberty  to  accept  or  decline  the  ofllce,  but  they  consented 
to  excute  the  act  in  the  capacity  of  commissioners:  See  the  nott 
to  Haybum's  Case,  2  DalL  409,  whweln  It  waa  h^d  that  Congress 
has  no  power  to  assign  to  the  Judiciary  any  but  Judicial  dnttoSL 
This  act  of  March  28,  1792  (1  U.  a  State.  M3)  provided  that  tb» 
circuit  courta  and  the  district  Judges  should  perform  the  execntlre 
duty  of  making  a  list  of  invalid  pensioners— should  Investigate  the 
facta,  and  make  a  list  of  names  of  persons  entitled  to  pensions  under 
the  act    But  the  obnoxious  law  was  soon  repealed. 

The  learned  Judge  then  proceeded  to  show  what  had  been  done  hi 
the  principal  case— namely,  that  the  legislature,  Instead  of  pamscfih- 
Ing  the  manner  In  which  inferior  state  officers,  not  specifically  pio> 
Tided  for  in  the  constitution,  might  be  appointed  or  elected,  as  aa- 
thorlaed  by  secUcrn  98  of  the  constitution,  had  nndertakeii  to  a»> 
thorlae  their  appobitment  by  itself.  He  had  little  doubt  tbat  the 
penitentiary  commissioners  were  "officers,**  within  the  meaning  sf 
the  constitution,  because  an  individual  Inveated  with  some  portles 
of  the  functions  of  the  government,  to  be  exercised  for  tiie  benefit 
of  the  public.  Is  a  public  officer.  But  he  aaid  that  appobatment  i» 
office  had  been  held  by  the  court  of  appeala  of  Kentncky  to  be  la- 
trlnslcally  executive.**  ''It  is,**  said  he,  quoting  ftom  Bobertsoa, 
O.  J.»  In  Taylor  v.  Commonwealth,  8  J.  J.  Harsh.  dOl,  '"esscnttaUr 
executive,  whensoever  or  by  whomsoever  exercised.  It  la  as  mad 
executive  when  exercised  by  the  courts  as  by  the  governor.  It  li 
the  prerogative  of  appointing  to  office,  and  is  of  the  same  natam 
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wlMtber  It  b^onged  to  a  court  or  to  a  goTemor.**  He  alluded  to  the 
dlTtelcm  of  aothoritiea  concerning  the  power  to  fill  offlceBt  1i>at  the 
zeasoning  of  the  anthorltiee,'*  he  said,  "appears  to  me  to  be  entirely 
•gainst  the  propoeltlon  that  the  legislature  can  create  an  office,  and 
by  the  same  act  name  the  person  who  Is  to  fill  it— &  pn^osltion  dis- 
tlnetly  decided  In  the  afflrmatlTe  In  the  opinion  of  the  majority— or 
can  fill  snch  an  office  by  any  subseqnent  act  or  vote.'* 

He  then  commented  npon  the  eylls  of  such  legislation.  ''Oat 
legislatmie,**  said  he,  "enacts  a  law  or  ^o  creating  offices,  and  ap- 
points the  incumbents  to  those  offices.  Such  legislation  being  up* 
held  by  the  courts,  the  next  legislature  will  go  further,  for  it  is  not 
of  record  that  any  legislature  has  voluntarily  relinquished  powers 
of  this  character.  The  result  will  inevitably  be  that  in  time  the 
brief  period  permitted  by  the  constitution  for  legislatiye  session  will 
l>e  entirely  occupied  in  devising  and  creation  of  new  offices,  and  in 
shameless  trafficldng  in  votes  to  secure  appointments  to  office." 

*'It  Is  Instructive  to  consider  In  this  connection  the  fact  that  under 
the  federal  constitution,  which  contained  no  direct  inhibition  against 
the  exercise  of  the  powers  of  one  department  by  persons  connected 
with  another,  such  as  is  contained  in  our  constitution,  the  federal 
Congress  has  never  passed  an  act  creating  an  office,  and  at  the  same 
time  filled  the  office,  and  has  never  attempted  it  but  once.  I  attach 
little  importance  to  the  fact  that  the  librarian  has  for  many  years, 
without  protest,  been  elected  by  the  legislature;  for  the  powers  and 
duties  of  the  librarian  may,  without  any  great  stretch  of  Judicial 
interpretation,  be  construed  to  make  that  officer  an  officer  of  the 
general  assembly.  Kor  does  it  seem  to  me  that  the  fact  that  the 
legislature  at  one  time  elected  a  warden  of  the  penitentiary  should 
be  held  decisive  of  this  case,  when  the  constitutionality  of  that 
legislation  was  never  called  in  question  before  the  courts. 

**1  regard  this  legislation,"  he  said,  in  conclusion,  "as  the  first 
flagrant  act  in  the  destruction  of  the  barrier  against  confusion  of 
powers  of  government  which  was  provided  by  the  wisdom  of  Mr. 
Jefferson  for  the  first-bom  daughter  of  Virginia."  Judge  Bumam 
concurred  in  this  dissent. 

Xrery  Zieglslative  Act  is  Presumed  Oonstitutional,  and  every 
intendment  must  be  indulged  by  the  courts  in  favor  of  its  validity: 
Alabama  etc.  B.  B.  Go.  v.  Reed,  124  Ala.  263,  82  Am.  St  Rep.  100, 
27  South.  19. 

Paart  of  a  Statute  may  be  Void  and  another  part  valid:  State  v. 
Santee.  Ill  Iowa,  1,  82  Am.  St.  Rep.  489,  82  N.  W.  44fi. 

The  Power  to  Appoint  to  Office  does  not  belong  exclusively  to  the 
executive  branch  of  government,  but  in  some  Instances  may  be 
exercised  by  the  l^slature:  State  v.  George,  22  Or.  142,  29  Am.  St. 
Hep.  680,  29  Pac.  860.  This  power  does  not  necessarily  belong  to 
«lther  the  legislative,  executive,  or  Judicial  departments.  The  func- 
-tlon  la  legislative,  executive,  or  Judicial  when  the  law  has  confided 
ita  exercise  to  the  legislative,  executive,  or  Judicial  department  of 
government:  Fox  v.  McDonald,  101  Ala.  61,  40  Am.  St  Bep.  98,  13 
South.  410.  See,  further,  the  extended  note  to  People  v.  Freeman* 
IB  Am.  St  Rep.  180-147;  Brwin  v.  Mayor,  00  N.  J.  L.  141*  04  Am. 
0t.  Bep.  584,  87  AtL  732. 
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KSNTCrCEY  BEFININO  00.  t.  OLOBB  BBFINIKO  00. 

[lOft  Ky.  600,  47  &  W.  602.] 

ATTAOHMBNT  OF  GOODS  OON8IONBD  TO  ONV8  OWN 
ORDBR.— A  consignor  consigning  propertj  to  Ills  own  order,  with 
directions  to  notify  tlie  pnrchaser  thereof*  and  sendbig  a  drmfl,  wttk 
a  bin  of  lading  attached,  requiring  payment  of  the  dimft  beCoie  tte 
hin  of  Uding  Is  d^Tored,  does  not  part  with  his  title  to  the  pn^ 
erty  until  the  draft  is  paid.  Hence,  one  who  attaches  the  property 
before  snch  payment  acquires  a  Ueii  not  defeated  by  a  snhssqiiil 
payment  of  the  draft 

Arthur  IL  Butkdge,  for  the  appellaat. 

Bidiards,  Basldn  ft  Bonald,  for  the  appeUee. 

MI  OUFFY,  J.  The  appellant  was  a  corporation  doing  W- 
ness  in  the  city  of  Louisville,  and  engaged  in  refining  ootton- 
seed  oiL  The  appellee  was  a  corporation  doing  a  like  huonea 
in  '^^  said  city.  The  Marlin  Oil  Company  was  a  oorporatica 
doing  bnsiness  in  Texas,  and  engaged  in  the  mannfacture  st 
crude  cotton-seed  oiL  The  appellant  instituted  suit  against  the 
Marlin  Oil  Company  in  the  Jefferson  circuit  courts  and  in  fbi 
petition  it  is  alleged :  That  on  the  1st  of  NoYcmber,  1895,  tin 
defendant,  the  Marlin  Oil  Company,  sold  and  agreed  to  ddmi 
to  the  appellant  800  barrels  of  prime  crude  cotton-eeed  oQ, 
to  be  shipped  by  the  defendant  from  Marlin,  Texas,  to  fiis 
plaintiff,  in  plaintiff's  tanks,  and  upon  plaintiff's  ordef,  it 
the  price  of  nineteen  cents  per  gallon  of  seven  and  a  half  pofondi 
f •  0.  b.  at  the  millf  of  defendant  in  Marlin,  Texas,  and  plaintif 
to  pay  for  same  by  sight  draft  after  arrival  of  bill  of  lading  snd 
inspection  of  said  oil — the  quality  and  weight  of  the  oO  gus^ 
anteed  by  the  defendant.  That  after  said  let  of  November, 
1895,  the  appellant  had  ordered  the  defendant  to  ship  all  of 
said  oil  from  its  mills  in  the  town  of  Marlin  to  the  plaintiff  it 
the  city  of  Louisville,  and  furnished  to  defendant  its  tanks  there- 
for; but  that  the  defendant  broke  its  said  contract,  and  refused 
to  deliver  said  oil  to  the  plaintiff,  and  refused  to  diip  the 
from  its  said  mills,  and  has  never  furnished  or  shipped 
That  plaintiff  has  been  ready  and  willing  to  perfect  its  part  of 
said  contract,  and  to  pay  said  purchase  price  for  said  i»],  si 
agreed  npon  in  said  contract.  That  the  quantity  of  said  o3 
that  defendant  agreed  to  sell  to  plaintiff  is  40,000  galloss. 
The  plaintiff,  relying  on  said  contract  and  agreement  of 
said  defendant  to  deliver  to  it  the  said  oil,  made  contracts  ts 
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mH  snd  deliyer  said  quantity  of  oil,  with  other  oil  it  had,  to  ita 
customers;  but  waa  unable  to  fulfill  ita  contract  except  by  par- 
chasing  oilier  oil  in  lien  of  said  oil.  That  Biter  said  pnrcbase 
by  plaintiff  the  market  prioe  of  aaid  oil  adyanced  two  cents  on 
eadi  gallon,  and  ia  now  worth  two  cents  more,  to  wit,  twenty 
cents  per  ^"^  gallon;  and  plaintiff  was  compelled  to  bny  said 
quantity  of  oil  from  oilier  parties,  and  pay  therefor  two  cents 
per  gallon  more  than  said  contract  price,  and  was  thereby  com- 
pelled to  pay  for  said  oil  purchased  by  it  from  other  parties  to 
fin  said  contracts,  paying  $800  orer  and  above  the  price  at 
which  defendant  agreed  to  furnish  said  oil,  and  plaintiff  was 
tiiereby  damaged  in  the  sum  of  $800.  Plaintiff  further  al- 
lied that  the  defendant  was  indebted  to  it  in  the  sum  of 
$267.29  on  another  account,  the  particulars  of  which  were  set 
eat  in  the  petition;  for  which  sums  plaintiff  prayed  judgment, 
and  obtained  an  attachment  against  the  property  of  the  de- 
fendant, which  attachment  was  issued  Norember  30,  1895,  and 
cane  to  the  hands  of  the  sheriff  of  Jefferson  county  at  10 :55 
A.  IL,  Horember  30th,  and  was  executed  at  11:45  A.  M.,  by 
deliTering  a  copy  of  Ihe  attachment  to  Theodore  Ooeper,  an 
employ^  of  the  Louisrille  ft  Nashville  Bailroad  Ccmipany,  and 
who  had  said  car  of  oil  in  his  charge,  and  levied  on  one  car  of 
eotton-seed  oil,  and  left  same  in  charge  of  said  Ooeper.  It  fur- 
ther appears  that  after  the  levy  aforesaid  the  plaintiff  obtained 
an  order  of  sale,  and  the  oil  was  sold.  On  January  11,  1896, 
the  appellee,  the  Olobe  Befining  Company,  filed  its  petition  and 
sought  to  be  made,  and  was  mfide,  a  party  to  this  action,  and 
claimed  to  be  the  owner  of  the  oil  attached.  It  is  alleged  by 
the  appellee  that  on  the  25th  of  November,  1895,  it  received  a 
telegram  from  the  defendant,  the  Marlin  Oil  Company,  in  words 
smd  figures  as  follows:  '^ank  K^  B.  Go.  two  hundred  twenty« 
aiz,  seven  hundred  fifty-six,  prime  oil  in  Louisville.  Draft  re- 
turned by  Kentucky  Befining  Co.  Will  you  take  it  at  nineteen 
cents?  Answer.''  To  which  telegram  tiie  appellee  replied  as 
follows:  '^Telegram  received.  Will  take  Kentucky  tank  two 
twenty  at  nineteen  cents.  Bush  documents."  On  the  26th  of 
Kovember,  ^^^  1895,  appellee  received  the  second  telegram 
from  the  said  Marlin  Oil  Company,  as  follows:  ^^e  confirm 
sale  of  tank  two  twenty.  Forward  papers  to-day.  Bouting  is 
care  Katy  to  8t  Louis.  Final  destination.  New  York  Cily* 
Q^rying  to  locate  tank.  If  in  Louisville,  answer,  our  expense.'' 
It  is  further  alleged  Ihat  by  reason  of  said  purchase  appellee 
pirehased  said  oil  at  the  price  af  oresaid,  making  $1^155.28.    On 
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the  86&  of  Norember,  1895,  the  said  Marlin  Oil  Companj  drew 
its  draft,  payable  at  eight,  on  petitioner,  for  said  snin,  to  pay  for 
said  oil,  and  that  appellee  duly  accepted  said  draft  on  the  30& 
of  NoTember,  1895,  and  thereafter  paid  same  when  dne.  Said 
two  telegrams,  also  a  copy  of  the  reply  of  the  petitioner,  and  the 
said  sight  draft,  are  filed  herewith  as  part  hereof,  marked  ex- 
hibits 1,  2,  8,  and  4,  respectively.  Attached  to  said  draft  of 
November  26,  1895,  was  a  bill  of  lading  fcnr  said  carload  of  oil, 
said  oil  having  been  shipped  to  the  order  of  Marlin  Oil  Ciom- 
pany.  Said  bill  of  lading  was  indorsed  as  follows:  ''On  pay- 
ment of  attached  draft,  deliver  to  Olobe  Tlefining  Co.  Hailia 
Oil  Co.,  by  W.  D.  Eeyser,  Mgr.**  By  said  bill  of  lading  said 
oil  was  routed  and  shipped  by  way  of  St  Louis  to  New  Yoxl:, 
and  said  oil  passed  through  the  hands  of  the  Wiggins  Feny 
Oompany  of  Si  Louis,  and  vras  transported  by  them  to  the 
city  of  Louisville  to  the  Kentucky  Befining  Company,  instead 
of  to  the  dty  of  New  York,  and  the  same  was,  by  the  railroad 
oompany  bringing  said  -oil  from  St  Louis,  delivered  to  the  Eeaih- 
tucky  Befining  Company,  irithout  any  order  or  directioa  fraai 
the  Marlin  Oil  Company,  and  without  surrender  of  the  bUl  (rf 
lading,  and  the  attachment  sued  out  herein  purports  to  have 
been  levied  upon  said  oiL  That  after  the  appellee  had  paid  flio 
draft  for  the  amount  of  said  oil,  it  mailed  said  bill  of  lading  to 
the  Wi^ins  I^rry  Company,  with  directions  to  *^*  changa 
routing  of  said  carload  of  oil  from  New  York  to  Louisville,  and 
to  deliver  same  to  petitioner,  said  Wiggins  F^iy  Company  hav- 
ing erroneously  marked  said  bill  of  lading  ''Canoeled.^  Said 
bill  of  lading  is  attached  hereto,  and  marked  ''Exhibit  Nou  &* 
It  is  further  all^d  in  the  petition  that  appellee  purchased  tiis 
oil  before  the  filing  of  this  action,  and  before  the  suing  out  <A 
the  attachment,  and  paid  said  draft  without  knowledge  of  said 
attachment  Appellee  prayed  judgment  for  the  yalue  of  the  qS 
at  the  time  of  the  suing  out  of  the  attadm)ent»  which  it  alleged 
was  $1,418.76. 

Exhibit  No.  1  reads  as  follows:  '^H-SDhSS.  Marlin,  TexasL 
Globe  B.  F.  Co.:  Tank  E.  B.  Co.,  two  hundred  twenty-siz 
seven  hundred  fifty-six  gallons  prime  oil  in  Louisville.  Draft 
returned  by  Kentucky  Befining  Co.  Will  you  take  it  at  nine- 
teen cents?    Answer.    Marlin  Oil  Co.'' 

Exhibit  No.  2:  ''11-26-189—.  Marlin,  Texas.  To  Olobe 
Befining  Co.,  Lou. :  We  confirm  sale  of  tank  two  twenty.  For- 
ward papers  to-day.    Bouting  is  care  Eaty  to  St  Louis; 
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liniEitioii  New  York  City.  Trying  to  locate  tank.  If  in  Louis- 
^'ille,  answer,  our  expense.     [Signed]  Marlin  Oil  Co." 

Exhibit  No.  3:  '"Not.  25,  1895.  Marlin  Oil  Co,  MarUn, 
Texas:  Telegram  received.  Will  take  Kentucky  tank  two 
twenty  at  nineteen  cents.  Bnsh  docnments.  [Signed]  Globe 
Befining  Co." 

Exhibit  No.  4:  'Tirst  National  Bank  of  Marlin,  Texas.  Nov. 
1^6,  1895.  At  sight  pay  to  the  order  of  First  National  Bank  of 
Marlin,  Texas,  $1,155.28  (eleven  hundred  and  fifty-five  and 
28-100  dollars),  for  value  received,  and  charge  to  account  of 
Marlin  Oil  Co.,  by  J.  W.  B.  Cinson,  Secy. 

^^0  Globe  Befining  Co.,  Louisville,  Ky. 

^'Accepted  4>y  telephone,  November  30,  1895,  Globe  Befining 
Co.,  by  L.  W.  Motley,  Third  Nat  Bank." 

'^^  By  an  amended  petition  appellee  alleged  that  the  oil  was 
of  the  value  of  $1,601.38,  and  that  it  brought  that  sum  at  sher- 
ifiPs  sale  January  21,  1896,  and  sought  judgment  against  ap- 
pellant for  that  sum. 

The  reply  may  be  treated  as  a  traverse  of  all  the  averments  cft 
the  appellee  showing  it  to  be  the  owner  and  entitled  to  the  oil 
at  the  time  of  the  levy  of  the  attachment.  It  is  further  alleged 
in  the  reply  that,  at  the  time  of  the  pretended  communication 
l>etween  defendant  and  appellee  concerning  the  oil,  the  oil  waa 
in  a  tank  belonging  to  appellant,  and  on  the  switch  of  the  Louia- 
-ville  ft  Nashville  Bailroad  Company  in  the  yard  of  appellant, 
jmd  that  the  same  had  been  shipped  and  left  there  with  the 
knowledge,  consent,  and  direction  of  the  Marlin  Oil  Company, 
the  Marlin  Oil  Company  then  being  indebted  to  the  plaintifl 
to  the  amount  and  ^tent  named  in  the  petition;  that  the  said 
2f  arlin  Oil  Company,  when  it  shipped  and  caused  said  oil  to  be 
aent  to  plaintiff's  said  yard,  as  aforesaid,  sent  its  draft  on  the 
plaintiff  for  the  sum  of  $— — ,  for  which  it  demanded  payment 
before  allowing  the  railroad  company  to  deliver  said  oil  to  the 
appellant,  and  without  paying  or  offering  to  pay  or  adjust  its 
said  indebtedness  to  the  plaintiff,  and  plaintiff  refused  to  accept 
or  pay  the  amount  of  said  draft  until  said  Marlin  Oil  Com- 
pany's indebtedness  to  it  was  satisfied,  and  plaintiff  was  then 
threatening  and  about  to  bring  an  action  and  sue  out  an  at> 
tachment  against  said  Marlin  Oil  Company  to  be  levied  upon 
aaid  oil  to  satisfy  its  claim ;  that  said  Marlin  Oil  Company  was 
iit  that  time,  and  now  is,  a  foreign  corporation.  The  said  Mar- 
lin Oil  Company  then,  and  for  the  purpose  of  defrauding  this 
plaintiff,  its  creditor,  and  ddaying  plaintiff  in  the  ooUectioa  of 
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ita  debts  againtt  said  Ifarlin  Oil  Company,  commenoed  oommn- 
nication  with  tbe  Olobe  Beflning  Company  "^  to  sell  to  it  said 
oil,  and  that  said  pretended  sale  of  oil  to  the  appellee  w«s  made 
for  the  purpose  and  with  the  intention  of  defrauding  plaintiff, 
and  to  hinder  and  delay  it  in  the  eolleetion  of  its  claim;  all  of 
which  said  appellee  then  well  knew.  In  the  third  paragraph 
of  the  reply  it  ia  substantially  alleged  that  before  the  pretended 
aeoeptance  of  said  alleged  draft  by  the  appellee,  and  before  any 
sak  or  delirery  to  it  of  the  oil  attached  herein,  said  attadunent 
had  been  placed  in  the  hands  of  the  sheriff  of  J^erson  cojmtj, 
and  was  then  in  the  hands  of  the  shoriff  of  Jefferson  county,  for 
execution,  and  plaintiff  had  acquired  and  then  had  a  lien  on  said 
oil  for  iti  said  debt  The  appellee,  in  its  rejoinder,  in  sub- 
stance traversed  all  the  affirmatiye  averments  contained  in  the 
reply.  By  an  amended  petition  appellant  claimed  that  it  had 
to  pay  $192.55  freight  on  said  oil,  for  which  it  in  any  eyent 
asked  credit.  After  the  issues  were  finally  made  up,  and  proof 
taken,  the  court  rendered  judgment  in  favor  of  appellee  for 
$1,601.88,  with  interest  from  the  day  of  sale,  to  wit,  27th  of 
January,  1896,  subject  to  a  credit  of  $195.22,  freight  paid,  and 
further  adjudged  that  appellee  recover  of  the  appellant  its  coets ; 
and  from  that  judgment  appellant  prosecutes  this  appeaL 

The  contention  of  appellant  is  that  the  title  to  the  oil  in  am* 
test  was  in  the  Marlin  Oil  Company,  at  the  time  of  the  issual 
and  levy  of  the  attachment,  and,  therefore,  subject  to  aeisure 
and  sale  in  satisfaction  of  its  claim  against  the  Marlin  Oil 
Company.  It  ia  also  claimed  by  appellant  that  the  alleged  sale 
or  transaction  between  appellee  and  the  Marlin  Oil  Company 
was  made  to  hinder  or  defeat  the  collection  of  appellant's  claim. 
If  either  contention  be  true,  the  judgment  appealed  from  should 
be  reversed.  It  is  unquestionably  true  that  the  appellee  had 
some  notice  *^  of  some  dispute  or  disagreement  between  ap- 
pellant and  the  Marlin  Oil  Company,  and  the  proof  conduces 
to  show  that  the  appellee  had  recognized  a  possibility,  if  not 
a  probability,  of  the  oil  being  attached  by  appellant,  else  it 
would  not  have  imparted  the  information  to  the  Texas  com- 
pany that  the  oil  was  not  attached.  But  we  are  not  inclined  to 
hold  that  the  proof  establishes  any  fraudulent  attempt  upon  the 
part  of  the  appellee;  hence  the  only  question  demanding  serious 
or  extended  consideration  is  the  question  of  title  at  the  time  of 
the  levy  of  the  attachment  Section  1908  of  the  Kentucky  Stat- 
utes provides  that:  "Every  voluntary  alienation  of  or  char;^ 
upon  personal  property,  unless  the  actual  possession,  in  good 


Oct  1898.]  EnrrucKT  stc.  Co.  v.  Globb  ira  Co.  473 

faithy  accompanieB  the  Bame,  ahall  be  Toid  as  to  a  purchaser  with* 
imt  notice,  or  any  creditor,  prior  to  the  lodging  for  record  of 
such  transfer  or  chaige  in  the  ofSoe  of  tiie  county  court  for  the 
county  where  the  alienor  or  person  creating  the  charge  resides.^ 
It  is  not,  howeyer,  seriously  oont^ded  that  the  statute  snpra 
affects  the  case  at  bar,  because  it  is  a  well-recognized  rule  of 
law  that  there  may  be  such  a  delirery  of  the  kind  of  property 

now  in  questicm  as  will  pass  title  to  the  purchaser  without  ac- 
tual physical  possession  of  the  pioperty  being  placed  in  the 
Iiands  of  the  yendee.  It  will  be  obseryed  that  the  oil  in  ques- 
tion was  shipped  first  to  the  appellant,  with  draft  attached  to 
bill  of  lading.  It^  howeyer,  appears  tibat  upon  failure  of  ap- 
pellant to  pay  tiie  draft  the  bill  of  lading  was  not  deliyered,  and 
that  afterward  the  Texas  company  had  the  transaction  with  the 
appellee  as  shown  by  this  record.  If  the  contract  entered  into 
between  the  appellee  and  the  Texas  company  passed  the  title 
of  the  properiy  to  appellee,  then  the  same  was  not  subject  to 
the  attachment  If,  howeyer,  the  title  remained  in  the  con- 
signor at  the  time  of  the  seizure  of  '^^^  the  properly  under  the 
attachment,  then  the  same  was  liable  to  seizure  and  attachment, 
and  the  judgment  of  the  court  below  should  be  reyersed.  Coun- 
sel for  both  sides  haye  filed  able  briefs,  and  cited  numerous  au- 
thorities. It  seems  to  us  that  the  weight  of  authority  sustains 
the  contention  of  appellant  It  is  said  in  Hutchinson  on  Car- 
riers, section  130:  "The  consignee  named  in  the  bill  of  lading 
ie  presumptiyely  the  owner  of  the  goods,  and  must  be  treated  by 
the  carrier  as  the  absolute  owner  until  he  has  had  notice  to 
the  contrary;  and  a  deliyery  to  him  without  such  notice  will 
discharge  the  carrier.  But  if  the  party  who  claims  the  goods 
is  not  the  consignee,  he  should  be  required  to  produce  the  bill 
of  lading  with  the  indorsement  of  the  consignee,  where  the 
goods  are  deliyerable  to  him  or  to  his  assigns,  or  of  the  shipper 
himself  when  the  goods  are  shipped  on  his  own  account,  and 
deliyerable  to  his  order.  And  where  the  goods  are  shipped  de- 
liyerable to  the  order  of  the  consignor,  for  and  on  account  of 
the  consignee,  the  carrier  cannot  deliyer  them  to  such  consignee, 
except  upon  the  production  of  the  bill  of  lading,  properly  in- 
dorsed by  the  consignor,  for  this  is  notice  to  the  carrier  that 
the  shipper  intends  to  retain  in  his  power  the  ultimate  disposi- 
tion of  the  goods.*'  It  is  said  in  section  131,  same  author:  "The 
practice  of  taking  bills  of  lading  proyiding  for  delivery  to  the 
shipper's  own  order  has  become  yery  common,  in  order  to  use 
the  bill  of  lading  either  as  collateral  or  to  obtain  payment  of 
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Hie  goods  befovB  deUyexy."    It  appeon  fmn  section  131a  thsi 
the  oonaignor  had  shipped  goods  consigned  to  itsdf,  and  in- 
dosed  to  flie  supposed  pnichaser  an  inyoioe  of  the  goods  wbich 
stated  on  its  face  that  the  goods  were  shipped  from  Bay  Ciij, 
Michigan,  yia  F.  ft  P.  IL  B.  R,  to  B.  &  L.,  with  draft    They 
also  diew  on  the  pnidiaser  for  the  price  of  the  goods,  ^'^  at- 
tached the  bill  of  lading  to  the  drafts  and  sent  the  draft  on  for 
collection.    The  purchaser  exhibited  the  invoice  to  the  agent 
of  the  carrier,  and  receiyed  the  goods.    He  failed  to  pay  the 
draft,  and  the  carrier  was  held  liable.    'fThe  title  to  the  prop- 
erty/' said  PazBon,  J.,  ^remained  in  the  consignor  nntil  deliy- 
ery  in  accordance  with  the  conditions.    Bills  of  lading  are  sym- 
bols of  property,  and,  when  properly  indorsed,  operate  aa  a  de- 
liyery  of  the  property  itself,  inyesting  the  indonees  with  a  con- 
atmctiye  custody,  which  seryes  the  purpose  of  an  actual  pos- 
session, and  so  continues  until  there  is  a  yalid  and  complete  de- 
Uyery  of  the  properly  under  and  in  pursuance  of  the  hill  of 
lading,  and  to  the  person  entitled  to  receiye  the  same.    Theie 
can  be  no  delivery  except  in  accordance  with  the  bill  of  lading. 
The  inyoioe  alone  furnishes  no  proof  of  title.''    In  Benjamin 
on  Sales,  fourth  American  edition,  section  320,  it  is  said:  *To 
these  may  be  added,  thirdly,  where  the  buyer  is  by  the  oontnet 
bound  to  do  anything  as  a  condition,  either  precedent  or  ocm- 
current»  on  which  the  passing  of  the  properly  depends,  the  prop- 
erty will  not  pass  untQ  the  condition  be  fi^filled,  eyen  ihon^ 
the  goods  may  haye  been  actually  deliyeied  into  the  pnimcBmon 
of  the  buyer."    It  seems  to  be  well  settled  that,  if  Qie  Tender 
intends  to  retain  the  jus  disponendi  of  the  goods,  the  title  ney» 
passes  to  the  purchaser  until  all  the  requirements  of  the  adler 
haye  been  complied  with.    Sections  381  and  388  of  Benjamia 
on  Sales,  fourth  American  edition,  lay  down  the  law  as  foUova: 
'It  has  already  been  shown  that  tiie  rules  for  determining 
whether  the  property  in  goods  has  passed  from  yendor  to  pur- 
chaser are  general  rules  of  construction  adopted  for  the  jmrpoes 
of  ascertaining  the  real  intention  of  the  parties,  when  they  hays 
failed  to  express  it    Such  rules,  from  their  yery  nature,  ^^ 
cannot  be  applied  to  cases  where  exceptional  ciicumstanoes  rq)el 
the  presumptions  or  inferences  on  which  the  rules  are  founded. 
Howeyer  definite  and  complete,  therefore,  may  be  the  determi- 
nation of  election  on  the  part  of  the  yendor,  when  the  contnct 
has  left  him  the  choice  of  appropriation,  the  jnoperfy  will  not 
pass  if  hie  acts  show  clearly  his  purpose  to  retain  the  ownerahip^ 
notwithstanding   such   appropriation.  •  •  •  •  (382)  The 


Oct  1898.]  Ebmtuckt  btc.  Co.  v.  Globe  sia  Oa  475 

which  fllnstrate  this  proposition  arise  chiefly  where  the  parties 
liye  at  a  distance  from  each  other,  where  they  contract  by  oorre- 
spondence,  and  where  the  vendor  is  deeiioxis  of  securing  himself 
against  the  insolvency  or  default  of  the  buyer.  If  A,  in  New 
Tork,  orders  goods  from  B,  in  Liverpool,  without  sending  the 
money  for  them,  there  are  two  modes  usually  resorted  to,  among 
merchants,  by  which  B  may  execute  the  order  without  assuming 
the  risk  of  A's  inability  or  refusal  to  pay  for  the  goods  on  arriv- 
al. B  may  take  the  bill  of  lading,  making  the  goods  deliverable 
to  his  own  order,  or  that  of  his  agent  in  New  York,  and  send 
it  to  his  agent,  with  instructions  not  to  transfer  it  to  A  except 
on  payment  for  the  goods.  Or  B  may  choose  to  advance  the 
money  in  Liverpool,  and  may  draw  a  bill  of  exchange  for  the 
price  of  the  goods  on;  A,  and  sell  the  bill  to  a  Liverpool  banker, 
transferring  to  the  banker  the  bill  of  lading  for  the  goods,  to 
be  delivered  to  A  on  due  payment  of  the  bill  of  exchange.  Now, 
in  both  these  modes  of  doing  the  business  it  is  impossible  to  in- 
fer that  B  had  the  least  idea  of  passing  the  property  to  A  at 
the  time  of  appropriating  the  goods  to  tiie  contract  So,  that, 
although  he  may  write  to  A  and  specify  the  packages  and  marks 
by  which  the  goods  may  be  identified,  and  although  he  may  ac- 
company this  with  an  invoice,  stating  plainly  that  these  specific 
goods  are  shipped  for  A's  account^  and  "^^  in  accordance  with 
A's  order,  making  his  election  final  and  determinate,  the  prop* 
erty  in  the  goods  will  nevertheless  remain  in  B,  or  in  the  bank* 
er^  as  the  case  may  be,  till  the  bill  of  lading  has  been  indorsed^ 
and  delivered  up  to  A.  These  are  the  most  simple  forms  in 
which  the  question  is  generally  presented;  but  we  shall  see  that 
in  this  dass  of  cases,  as  well  as  in  that  just  discussed,  it  is  often 
a  matter  of  great  nicety  to  determine  whether  or  not  the  ven- 
dor's purpose  or  intention  was  really  to  reserve  a  jus  dispo- 

In  the  case  of  Dows  t.  National  Exch.  Bank  of  Milwaukee, 
91  TJ.  S.  618,  the  supreme  court  of  the  United  States  had  under 
consideration  practically  the  same  question  involved  in  the  case 
at  bar,  and  we  quote  as  follows  from  the  syllabus  of  the  opinion 
of  the  court  in  that  case:  '^An  invoice  is  neither  a  bill  of  sale  nor 
evidence  of  a  sale,  and,  standing  alone,  furnishes  no  proof  of 
title.  A  party  discounting  a  draft,  and  receiving  therewith,  de- 
liverable to  his  order,  the  bill  of  lading  of  the  goods  against 
which  the  draft  was  drawn,  acquires  a  special  property  in  them, 
and  has  a  complete  right  to  hold  them  as  security  for  the  ao- 
eeptanoe  and  payment  of  the  draft  •  •  •  •  Where  neither  the 
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evidence  received  nor  offered  tended  to  rebut  the  intent  eibilh 
ited  in  the  bill  of  lading,  and  confirmed  Uiroughont  bf  the  iii> 
doraement  thereon^  and  the  written  inatnietiona  to  retain  tbe 
ownerahip  of  the  wheat  nntil  payment  of  the  draft  Held,  that 
there  waa  no  neceaaity  of  aubmitting  to  the  jury  the  qaeatioi 
whether  there  had  been  a  change  of  ownerahip.*  The  BajHcme 
oonrt  of  Ohio,  in  Emery  ▼.  Irvine  Nat.  Bank,  25  Ohio  St.  360, 
18  Am.  Bep.  806,  aaid:  '^y  the  mlea  of  commercial  law  a  bill 
of  lading  is  regarded  aa  flie  aymbol  of  the  property  therein  de* 
acribed,  *^  and  in  caae  the  diipper  reservea  to  himaelf  the  jna 
diaponendi,  he  can  transfer  flie  title,  at  any  time  before  flie 
property  ia  delivered  by  the  carrier,  to  the  ccmsignee,  as  effect- 
ually by  the  delivery  of  the  bill  of  lading  aa  by  delivery  of  the 
property  itaelf.  •  ...  On  anch  queation  of  intention,  the  tenna 
of  the  bill  of  lading  are  to  be  taken  aa  admissiona  of  the  con- 
aignor,  and  are  entitled  to  great  weight,  but  are  not  conduava" 
In  Union  Stockyarda  Co.  v.  Weetcott,  47  Neb.  300,  66  N.  W. 
419,  it  ia,  in  aubstance,  aaid  that  directiona  contained  in  the  bill 
of  lading  to  notify  a  certain  peraon  of  the  arrival  of  the  ship- 
ment  at  the  place  of  deatination  ia  not  authority  to  the  carrier 
to  make  delivery  of  auch  shipment  to  the  persona  to  be  so  noti- 
fied, without  the  production  of  the  bill  of  lading.  The  supreme 
court  of  Arkansas,  in  Berger  v.  State,  50  Ark.  20,  6  S.  W.  15, 
in  substance,  aaid :  'The  vendor  who  takes  a  bill  of  lading  de- 
liverable to  hia  order,  or  that  of  his  agent,  manifests  the  inten- 
tion to  reserve  the  jua  diaponendi  of  the  goods  shipped  in  him- 
aelf, and  the  title  does  not  vest  in  the  person  for  whom  they  are 
ultimately  intended  until  actual  delivery  to  him.*  In  Doyle  ▼. 
Both  Mfg.  Co.,  76  Wis.  48,  44  N.  W.  1100,  the  supreme  court 
of  Wisconsin  in  effect  sustained  the  doctrine  announced  bj  the 
Bupreme  court  of  Arkansas  in  the  case  supra.  In  Bergeman  v. 
Indianapolis  etc  B.  E.  Co.,  104  Ma  77,  16  S.  W.  992,  flie  su- 
preme court  of  Missouri,  in  aubstance,  held  that,  in  a  sale  of 
mules,  the  vendor  receiving  a  small  sum  of  money  at  the  time, 
and  drawing  a  draft  for  the  balance  of  the  purchase  price  on  cer- 
tain commission  merchants  to  whom  he  consigned  the  mules,  to 
be  by  them  delivered  to  the  vendee  on  payment  of  the  draft,  and 
not  before,  the  possession  remained  in  the  vendor  and  his  agenta 
until  the  purchase  price  was  •'^^  paid.  In  Merchanta'  Nat 
Bank  v.  Bangs,  102  Mass.  296,  the  court,  in  discussing  the  quee- 
tion  involved  in  the  case  at  bar,  used  the  following  language: 
**In  all  completed  contracts  of  sale,  properly  in  the  goods  sold 
passes  to  the  buyer,  although  they  may  not  have  come  into  his 
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actaal  possession.  An  unconditional  sale  of  specific  chattels 
passes  the  title  at  once,  and  the  buyer  takes  the  risk  of  loss,  and 
has  the  right  to  immediate  possession.  When  anything  remains 
to  be  done  in  the  vay  of  specifically  appropriating  the  goods 
cold  to  the  contract,  tiie  agreement  is  executory,  and  the  prop- 
erty does  not  pass.  When,  from  the  nature  of  the  agreement, 
the  vendor  is  to  make  the  appropriation,  then,  as  soon  as  any 
aict  is  done  by  him,  identifying  the  property,  and  it  is  set  apart 
with  the  intention  unconditionally  to  apply  it  in  fulfillment  of 
the  contract,  the  title  Tests,  and  the  sale  is  complete.  Thus  the 
delivery  to  the  buyer  or  his  agent,  or  to  a  common  carrier,  con- 
signed to  him,  whether  a  bill  of  lading  is  taken  or  not,  if  there 
ia  nothing  in  the  circumstances  to  control  the  effect  of  the  trans- 
action, will  be  sufiSdent  If  the  bill  of  lading,  or  other  written 
evidence  of  the  delivery  to  the  carrier,  be  taken  in  the  name  of 
the  consignee,  or  be  transferred  to  him  by  indorsement,  the 
strongest  proof  is  afforded  of  the  intention  to  transfer  an  abso- 
lute title  to  the  vendee.  But  the  vendor  may  retain  his  hold 
upon  the  goods  to  secure  payment  of  the  price,  although  he  puts 
them  in  the  course  of  transportation  to  the  place  of  destination, 
by  delivery  to  a  carrier.  The  appropriation  which  he  then 
makes  is  said  to  be  provisional  or  conditional.  He  may  take 
the  bill  of  lading  or  carrier's  receipt  in  his  own  or  some  agent's 
name  to  be  transferred  on  payment  of  the  price,  by  his  own  or 
bis  agenfa  indorsement  to  the  purchaser;  ^^  and  in  all  cases 
when  he  manifests  an  intention  to  retain  this  jus  disponendi  the 
property  will  not  pass  to  the  vendee.  Practically,  the  difliculty 
is  to  ascertain,  when  the  evidence  is  meager  or  equivocal,  what 
the  real  intention  of  the  parties  was  at  the  time.  It  is  properly 
a  question  of  fact  for  the  jury,  under  proper  instructions,  and 
must  be  submitted  to  them,  unless  it  is  plain,  as  matter  of  law, 
that  the  evidence  will  justify  a  finding  but  one  way:  Allen  v. 
Williams,  12  Pick.  297 ;  Stanton  v.  Eager,  16  Pick.  473 ;  Stevens 
▼.  Boston  ete.  E.  H.  Co.,  8  Gray,  262 ;  Coggill  v.  Hartford  etc 
B.  B.  Co.,  3  Gray,  545;  Moakes  v.  Nicholson,  19  Com.  B.,  N. 
S.,  290;  Godte  v.  Bose,  17  Com.  B.  229;  1  Jur.,  N.  S.,  1173; 
Tregelles  v.  Sewell,  7  HurL  &  N.  574;  Benjamin  on  Sales, 
245."  The  same  court,  in  Alderman  v.  Eastern  B.  B.  Co.,  115 
Mass.  233,  substantially  decided  that  when  goods  are  consigned 
deliverable  to  the  order  of  the  consignor,  and  the  bill  of  lading, 
with  a  draft  for  the  price,  drawn  on  the  purchaser  of  the  goods, 
attached,  is  forwarded  for  collection,  the  purchaser  has  no  title 
to  the  goods  until  the  draft  is  paid,  and  the  bill  of  lading  i§  ia- 
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doned  to  him;  and  fhe  pienoos  sale  of  the  gooda  to  arrife  k 
Toid  aa  against  fhe  peiaon  advancing  the  money  to  pay  the 
draft,  to  whom  the  bill  of  lading  was  indorsed  by  the  drawee 
as  soon  as  he  obtained  possession;  and  the  second  carrier,  who 
reodved  the  goods  from  the  first  carrier  to  transport  to  their 
destination,  with  knowledge  on  whose  account  they  are  carried^ 
thongh  without  knowledge  of  the  bill  of  lading,  ia  liable  to  the 
holder  of  fhe  bill  of  lading  if  he  delivers  the  gooda  to  sudi  a 
purchaser.  The  court  of  appeals  of  New  York  in  FsrmetE^  etc 
Nat  Bank  t.  Logan,  74  N.  Y.  668,  substantially  annoanced  the 
same  doctrine  contained  in  fhe  last-named  case.  It  ia  said  in 
21  *^®  American  and  English  Encyclopedia  of  Law,  page  507: 
''The  foregoing  rules  for  determining  whether  the  property  in 
goods  sold  has  passed  from  seller  to  buyer  are  roles  of  construc- 
tion adopted  for  the  purpose  of  ascertaining  the  intention  of 
the  parties.  It  follows  necessarily  that  such  general  rules  are 
not  applicable  where  exceptional  circumstances  repel  fhe  pre- 
sumptions or  inferences  upon  which  the  rules  rest  If,  not- 
withstanding  the  appropriation  of  the  goods,  the  seller'a  acts 
show  clearly  his  purpose  to  retain  the  ownership,  the  property 
does  not  pass.  It  is  to  be  borne  in  mind^  however,  that  this 
doctrine  applies  as  between  the  parties  to  fhe  sale,  and  not  to 
fhe  prejudice  of  the  rights  of  third  parties,  such  as  creditors 
or  bona  fide  purchasers,  who,  under  the  circumstances,  may  be 
entitled  to  insist  that  as  to  them  the  reservation  should  be 
treated  as  inoperative.  Where  the  seUer  delivers  goods  to  the 
common  carrier  for  delivery  to  fhe  buyer,  this  is  equivalent  to 
a  delivery  to  the  buyer,  whose  agent  the  carrier  is  deemed  to  be. 
If  a  bill  of  lading  is  taken,  fhe  carrier  is  bailee  for  the  person 
indicated  by  the  bill  of  lading.  If,  as  is  frequently  the  caac^ 
the  seller  has  the  bill  of  lading  so  drawn  that  the  gooda  are 
deliverable  to  his  order,  this,  in  the  absence  of  evidence  to  the 
contrary,  is  almost  decisive  in  showing  his  intention  to  reaerve 
the  jus  disponendi,  and  prevent  fhe  passing  of  the  title  to  the 
buyer.  This  prima  fade  conclusion  that  fhe  sdler  reaerrea  the 
jus  disponendi  when  fhe  bill  of  lading  ia  to  hia  order  may  be  re- 
butted by  proof  that  in  so  doing  he  acted  as  agent  for  tiie  pur- 
chaser, and  did  not  intend  to  retain  control  of  the  property;  and 
it  ia  for  fhe  jury  to  determine  as  a  question  of  fact  what  the 
real  intention  was.  So  when  the  seller  ships  goods  to  a  third 
person,  who  is  his  agent,  for  ddivery  to  the  purchaser,  he  equal- 
ly manifests  the  intention  to  reserve  the  ^'^  jua  disponendi^ 
and  to  prevent  the  property  from  passing  to  the  purchaser  until 
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•nch  deliyeiy  has  been  made If  the  bill  of  ezchange  is 

pajable  at  Bi{j!ht  or  on  demand,  there  must  be  both  an  acceptance 
•nd  payment  before  the  purchaser  can  claim  the  bill  of  lading.*' 
The  principle  anpra  seemB  to  be  aostained,  to  eome  extent,  at 
least,  by  the  opinion  of  this  conrt  in  Loniai^e  etc.  B.  B.  Co.  t. 
Hartwell,  18  Ey.  Law  Bep.  745,  36  S.  W.  183. 

We  have  carefully  examined  the  authorities  relied  on  by  the 
appellee,  but  are  unable  to  see  that  they  sustain  its  contention, 
or  are  at  all  in  conflict  or  inconsistent  with  the  doctrine  an- 
nounced in  the  various  decisions  hereinbefore  referred  fo.  It 
Mems  to  us  that  it  would  be  unjust  and  inexpedient  to  announce 
as  a  principle  of  law  that  a  consignor  consigning  property  to 
his  own  order,  with  directions  to  notify  the  purchaser  thereof, 
and  sending  a  draft,  with  bill  of  lading  attached,  requiring  pay« 
ment  of  the  draft  before  the  bill  of  lading  shotdd  be  delivered, 
should  be  held  to  have  parted  with  his  title  to  the  property. 
In  the  case  at  bar,  if  it  be  true  that  the  appellee  acquired  title 
to  the  property  before  it  had  paid  the  draft  in  question,  it  would 
then  follow  that  the  property  would  be  liable  to  its  debts,  and 
subject  to  seizure  and  sale  in  satisfaction  thereof.  It  is  mani- 
fest from  the  evidence  in  this  case  that  the  Marlin  Oil  Company 
never  intended  to  part  with  its  title  or  its  jus  disponendi  to  the 
property  in  question  until  the  purchase  price  thereof  had  in 
^aet  been  paid.  The  acceptance  of  the  draft  in  question  was 
not  payment  thereof,  and,  besides,  it  is  questionable  whether 
or  not  the  attachment  had  not  been  placed  in  the  hands  of  the 
<rfBoer,  and  probably  levied,  before  the  acceptance  of  the  draft, 
which  aoceptanoe  was  only  by  telephone.  '  The  appellee  '^^  did 
not  pay  the  draft  until  December  3d,  at  which  time  it  received 
the  bill  of  lading,  the  symbolic  delivery  of  the  property.  It 
can  hardly  be  questioned  but  that  the  title  to  the  oil  remained 
in  the  IfarUn  Oil  Company  until  the  acceptanoe  of  the  draft, 
and  it  may  well  be  questioned  whether  it  was  not  incumbent  on 
the  appellee  to  show  that  the  aoceptanoe  of  the  draft  preceded 
the  isBual  and  levy  of  the  attachment,  even  if  it  was  to  be  eon« 
ceded  (which  it  is  not)  that  the  acceptance  of  the  draft  per* 
f ected  appellee's  title  to  the  property.  It  seems  manifest  that 
the  business  interests  of  the  country  demand  that  the  consignor 
in  a  distant  part  of  the  country  should  have  the  right  to  ship 
|iruperty  to  be  delivered  to  the  purchaser  only  upm  the  condi- 
tion that  the  purchaser  first  actually  pays  for  fl^  same.  It  is 
wortiij  of  note  in  the  case  at  bar,  upon  the  failure  of  appellant 
to  pay  the  draft  attached  to  the  bill  of  lading  for  this  identical 
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otr  of  oQy  tbat  the  ecniBigiior  asserted  and  exereiaed  Uie  ri|^ 
to  mako  aaeh  diapoeitioii  of  the  property  as  it  saw  itt>  mmioiigh 
the  property  was  in  a  tank  confessedly  the  property  of  appel- 
lant, and  also  in  its  private  yard,  though  still  in  custody  of  the 
oommon  carrier.  Taking  into  consideration  all  the  facts  and 
drcunstances  proven  in  this  cans^  it  b  dear  that  the  Marlia 
Oil  Company  never  intended  to  part  with  the  jns  disp<mendi  to 
the  oil  until  it  had  first  received  the  price  demanded  tlierefw. 
For  the  reasons  indicated,  the  judgment  of  the  conrt  below  is 
reversedy  and  cause  remanded,  with  directions  to  sustain  the  at- 
tachment of  HkB  aj^Mllant,  and  to  adjudge  the  property  in  qnca- 
tion  subject  to  the  attachment  of  the  appellant  and  for  proceed 
ings  consistent  herewith. 


Bale— Faaalng  of  Title.— If  the  veador  of  goods  wlahes  to  pieTeat 
the  title  from  iMSsing  to  the  veiidee  or  oonsignee,  and  dellTen  them 
to  a  carrier,  he  must,  hy  hin  of  lading,  make  the  goods  dtilTenhls 
to  his  own  order:  Scharff  t.  Meyer,  138  Mo.  428,  64  Am.  St.  B^ 
072,  M  8.  W.  86a  If  a  vendor  Ukes  the  hUl  of  lading  in  hla  own 
name,  this  Is  strong  proof  tliat  he  Intends  to  reserve  title  In  him- 
self, and  la  almost  decisive  of  his  intention  to  retain  the  Joa  dls- 
ponendl  of  the  proper^:  Willman  Mercantile  Go.  v.  Fus^y,  15 
Mont  611,  48  Am.  8t  R^i.  688^  80  Pac.  788.  8ee^  further,  fimety 
V.  Irving  Nat  Bank,  26  Ohio  8t  300,  18  Am.  Bep.  2»i  note  to  Me- 
Neal  TTBraun,  80  Am.  8t  B^.  462.  458. 


OLD  TIMES  DISTILLERY  COMPANY  v.  CASBT. 

[104  Ky.  016,  47  &  W.  610.] 

INJUNCTION  —  TBADBMABK  —  LACHES  —  WANT  OF 
BQUITT.— If  a  trademark  has  been  used  by  two  concerns  for  ten 
vears,  after  which  one  of  them  applies  for  an  injunction  to  eootsal 
the  right  of  the  other  to  use  it  the  application  will  be  dmiJed  re- 
gardless of  the  rightful  ownership  of  the  trademark,  where  the 
plaintiff  stood  by  all  that  time,  knowing  that  the  other  concern  wan 
expending  large  snms  of  money  in  extending  the  use  of.  and  de- 
mand for,  the  article  on  which  the  trademark  was  used. 

Charles  H.  Gibson  and  Gibson  ft  Marshall,  for  the  appellants. 

William  Lindsay,  Newton  G.  Bogers,  and  Samoel  J.  Boldnck, 
lor  the  appellees. 

•*^  HAZELRIQG,  J.  The  right  of  fl»  appellees  to  tlie  ex- 
dnsive  nac  of  the  words  '^Kentucky  Comfort,"  as  a  bnnd  and 
trademark  for  their  whiskies,  is  the  question  presented  on  fliia 
appeaL    It  appears  that  on  March  26,  1883,  the  appeUeei^  wbo 
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were  wholesale  whisky  dealers  at  Fort  Worth,  Texas,  procmed^ 
through  the  distillery  concern  of  the  Boldrick-Callaghan  Com* 
ptay  of  Calyaxy,  Kentncky,  the  design  and  brand  in  dispnts, 
and  the  same  was  on  that  day  branded  into  fifty  barrels  of 
whiaky  sold  to  appellees  by  the  distilling  company,  and  which 
were  shipped  to  Forth  Worth,  and  received  by  appellees  on  April 
10,  1883.  Thereafter  appellees  pushed  this  brand  of  whisky^ 
using  as  their  trademark  the  words  'Kentucky  Comfort^  in  con* 
nection  with  the  words  ''Casqr  &  Swasey,  Sole  Proprietors.*^ 
Yearly  since  then  flie  Kentucky  company  has  continued  to  fur- 
nish appellees  with  from  eight  hundred  to  one  thousand  barrels 
of  whisky  branded  as  indicated.  On  the  other  hand,  it  appears 
that  the  distilling  concern  of  F.  O.  Paine  ft  Co.,  of  Louisville, 
Kentucky,  the  predecessors  of  the  appellant,  attempted  to 
adopt  the  words  ^'Kentucky  Comfort^  as  a  trademark  for  flieir 
whiskies  as  early  as  the  fall  of  1882,  and  in  fact  sold  some  whis- 
ky under  that  name.  They  did  not,  however,  at  that  date,  actu* 
ally  brand  the  words  on  any  barrels  of  whisky,  or  apply  them  di* 
rectly  in  any  form  to  their  goods.  One  of  the  members  of  the 
firm  did  apply  to  one  Jones,  a  designer  of  brands,  and  agreed 
to  take  the  design  and  brand  in  question,  but  the  time  when  he 
wae  to  have  the  branding  iron  actually  made  was  left  open,  and 
as  to  this  time  there  seems  to  be  some  dispute.  At  any  rate^ 
after  selling  some  whiskies  under  that  name,  this  firm  did  apply 
to  Jones,  about  the  let  of  April,  1883,  for  the  iron,  expecting 
to  get  the  brand  they  had  contracted  ^^  for  some  monthe  be* 
fore.  They  learned  that  a  few  days  before  that  Jones  had  let 
the  Boldrick-Callaghan  Company  have  the  brand,  but,  upon  in- 
sisting that  they  were  entitled  to  it  by  prior  contract,  Jones 
agreed  to  see  the  other  company  to  know  what  he  should  dow 
He  says  he  got  permission  from  a  member  of  the  Callaghaa 
Company  to  make  the  branding  iron  for  Paine  ft  Co.,  and  did  so. 
Paine  ft  Co.  also  at  once  gave  notice  to  the  Boldridc-Callagfaaa 
Company  that  they  claimed  the  name,  and  warned  them  against 
its  nse.  The  brand  so  made  was  actually  put  on  the  barrela 
of  F.  O.  Paine  &  Co.,  on  the  10th  of  April,  1883,  which  appears 
to  be  the  same  day  that  appellees  received  their  goods  at  Fort 
Worth,  and  first  offered  them  to  the  public  under  the  brand  and 
trade  name  of  'Kentucky  Comfort,  Casey  ft  Swaaey,  Sole  Pro* 
prietors.'^  Since  that  date  F.  G.  Paine  ft  Co.  and  their  suooes* 
sor,  the  appellant,  have  built  up  a  large  demand  for  this  Innnd 
of  whisky  aU  over  the  country.  Indeed,  it  is  shown  that  their 
nae  of  it  has  been  four  or  five  times  as  great  as  that  of  the 
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appellees.  In  all  the  trade  jonmalB  of  the  country  fhe  irliUij 
branded  by  appellant  as  ^entacky  Comforif'  has  been  adTe^ 
tiaedy  and  the  value  of  the  brand  baa  come  in  great  part  bom 
the  moneys  expended  by  appellant  in  such  adTertiaementk 
Their  sales  of  this  brand  amount  to  from  three  to  five  thousand 
barrels  per  year. 

There  are  many  interesting  details  connected  with  the  origi- 
nal selection  of  these  words  and  the  obtention  of  the  brand,  and 
its  application  to  the  goods  of  the  appellees  and  appellant,  to 
which  we  hare  not  adverted.  These  facts  would  have  been  im- 
portant ten  years  ago,  in  a  contest  between  these  parties  for  Urn 
trademark.  The  undisputed  facts  are,  however,  that,  with  the 
knowledge  of  both  sides  to  this  conixoversy,  there  have  beai 
two  brands  ^*  of  'Kentucky  Comfort^  whisky  on  the  market 
since  1883,  and  neither  parly  has  seen  fit  to  take  stepe  against 
the  other  to  try  flie  question  of  title  thereto.  The  chancdlor 
found  the  appellees  had  first  actually  applied  the  words  to  their 
goods.  We  think  this  is,  at  least,  a  veiy  doubtful  question. 
Certainly,  the  first  sale  and  delivery  of  Uie  goods  so  branded 
was  the  sale  and  delivery  of  the  goods  of  appellant  shown  to 
have  been  on  April  10th;  and  it  was  on  this  day  appellees  re- 
ceived their  whisky  so  branded  for  th^n  at  Fort  Worth,  and 
on  that  day  presumably  offered  it  for  sale.  It  may  be  that  tha 
application  of  the  brand  to  the  goods  at  the  distillery  in  Ken- 
tucky was  sufficient  to  constitute  a  prior  appropriation  of  the 
words,  but  if  this  is  true,  the  difference  in  time  betwe»i  the 
dates  of  actual  application  of  the  words  by  the  two  daiTnants 
was  only  a  few  days;  and,  however  important  this  nught  have 
been  in  a  contest  then  inaugurated,  it  ought  not  to  affect  the 
question  now.  Each  party  was  clearly  acting  in  good  faith  in 
ttie  selection  of  the  words,  and  there  was  no  intention  on  the 
part  of  either  to  wrongfully  appropriate  the  invention  or  the 
property  of  the  other.  As  a  matter  of  fact,  the  parties  for  ten 
years  have  acted  on  the  theory  that  their  geographical  positian 
made  it  unimportant  to  put  to  the  test  the  question  who  was 
technically  entitled  to  this  trademark.  The  appellees  have 
stood  still  too  many  years>  with  knowledge  of  the  fact  that 
appellant  has  been  expending  large  sums  of  money  in  extending 
the  use  of  and  demand  for  this  brand  of  whisky,  and  ought  not 
to  be  permitted  now  to  reap  the  benefit  of  the  appellant's  in- 
dustry and  enterprise.  This  is  not  a  caee  where  one  who  is 
clearly  the  owner  of  a  trademark  is  seeking  to  withdraw  ha 
permission  for  its  further  piratical  use.    In  Prince's  Metallia 
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Paint  Co.  v.  Prince  Mfg.  Co.,  57  Fed.  ««>  938,  it  is  said: 
^^ow,  it  is  true  that  where  the  plaintiff's  title  to  a  trademark 
ia  dear,  mere  delay,  unaccompanied  by  anything  else,  will  not 
ordinarily  bar  a  suit  for  injunction  against  a  naked  infringer: 
PuUwood  V.  Fidlwood,  9  Ch.  Diy.  176,  47  L.  J.  Ch.  459; 
McLean  v.  Fleming,  96  TJ.  S.  245 ;  Menendez  y.  Holt,  128  U.  S. 
514,  9  Sup.  Ct»  Bep.  143.  But  we  are  dealing  with  no  such 
case.  In  courts  of  equity  the  rule  is  to  withhold  relief  where 
there  has  been  unreasonable  delay  in  prosecuting  a  claim,  or 
long  acquiescence  in  the  assertion  of  adverse  rights:  Creath  t« 
Sims,  6  How.  192 ;  Qodden  t.  Kimmell,  99  U.  S.  201 ;  Lans- 
dale  T.  Smith,  106  TJ.  S.  391, 1  Sup.  Ct  Bep.  350.  Again  and 
again  it  has  been  judicially  declared  that  nothing  can  call  into 
activily  a  court  of  equity  but  conscience,  good  faith  and  reason- 
able diligence:  McE^night  t.  Taylor,  1  How.  161;  Sullivan  v. 
Portland  etc  B.  B.  Co.,  94  IT.  S.  806-812.  In  McLaughlin  r. 
People's  By.  Co.,  21  Fed.  574,  Judge  Brewer  held  a  bill  for 
the  infringement  of  a  patent  alleging  the  unauthorized  use  and 
construction  of  a  patented  invention  for  thirteen  years,  witb- 
ont  stating  an  excuse  for  the  plaintiff's  delay  in  suing,  to  be 
demurrable.  Laches  for  even  less  than  the  statutory  period 
of  limitations,  aided  by  other  drcumstancee,  will  bar  a  right: 
Ashhursfs  Appeal,  60  Pa.  St.  290,  per  Strong,  J.  In  Lewis  ▼. 
Chapman,  8  Beav.  133,  the  master  of  the  rolls  refused  an  in- 
junction to  restrain  the  infringement  of  a  copyright  on  the 
ground  of  six  and  one-half  years'  delay,  where  there  waa 
knowledge  of  the  commencement  and  prosecution  of  the  de- 
fendant's publication.  Long  acquiescence  before  filing  a  bill 
for  an  injunction,  with  full  knowledge  of  the  infringement,  is 
deemed  laches  equivalent  to  a  breach  of  good  faith:  Browne  on 
Trademarks,  section  497.  Hence  in  Amoskeag  Mfg.  Co.  r.  Qar- 
ner,  55  Barb.  151,  a  delay  of  nine  years  in  applying  for  an  in- 
junction to  ^^  restrain  infringement  of  a  trademark  was  held 
to  be  good  cause  for  refusing  it^  We  have  quoted  at  length 
from  this  case,  because  it  evidences  a  full  investigation  of  Uie 
antliorities,  and  announces  what  we  conceive  to  be  a  sound  rule 
of  law,  and  one  quite  applicable  to  the  case  at  hand,  viewed 
from  appellee's  standpoint.  Tha/t  case  was  one  where  the 
plaintiff  had  a  dear  title  to  the  trademark,  but  the  defendant 
had,  for  more  than  eight  years,  been  using  it  ''under  a  known 
•ss^iion  of  right,  and  at  least  color  of  title,''  and  had,  by  coi>> 
stant  and  successful  advertisement,  extended  the  market  for  the 
artide^  and  largely  enhanced  its  reputation;  and  the  court  held 
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that  ^  take  from  the  defendant  the  trade  advantagn  IheM 
enaoing,  and  gire  them  to  the  plaintiff— the  certain  effect  rf 
an  injunction — ^wonld  be  nnconidonaMe";  and  we  to  Umik 
neve* 

The  Judgment  ia  lefaaBd,  with  dixeetiooa  to  dionis  Oe 
petitiQm 


^■rademaA-XaJonelieB.— Uareaeonable  delay  In  tMrtaalaa  ntt  k 

alwa ja  a  eerlooa  objection  to  rdM  In  eqaltsr.  bvt  caeei  may  ailii 

where  the  complaiiiant  may  be  entitled  to  an  Injonctlon  to  reitnii 

the  fatnre  nae  of  a  txademaik,  eren  when  it  beoomee  the  doty  of 

*tte  court  to  deny  the  prayer  ni  the  bfll  for  an  aeeeont  of  ptit 

']Hroflta:  Note  to  Popham  t.  Oole,  2S  Am.  Bep.  27.    In  Bewman  t. 

"noyd,  8  AUen,  76^  80  Am.  Dec  06^  it  la  held  that  an  tnjmictloiiirn 

'tw  ffranted,  without  regard  to  lapae  of  tlmo^  to  leatinln  the  an  «( 

:enoth«r'e  name  In  the  deeignallon  of  a  partMnhlp^  wtthoat  the  eoa 

went  ci  the  penon  If  he  ia  UTing  or  eC  hia  legal  fipiwitaUfW  K 

he  li  dead. 
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8EINNEB  a  SONS  SHIPBUILDING  AND  DBTDOOK 

COMPANY  V.  HOUGHTON. 

[02  Md.  68,  48  AU.  85.1 

INSUBANOR-VBNDOR  AND  VENDEE.— If  Insured  prop- 
erty iB  destroyed  after  the  making  of  a  contract  of  sale,  but  before 
the  payment  of  the  purchase  money  and  the  execution  of  the  convey- 
ance^ the  proceeds  of  the  insurance  belong  to  the  vendor  as  between 
him  and  the  company;  but  he  acts  as  trustee  for  the  vendee,  who, 
upon  payment  of  the  purchase  price,  is  entitled  to  the  insurance 
money  in  equity,  although  he  intended  to  tear  the  buildings  down. 

INSURANCE— CHANGE  IN  INTEREST.— By  a  contract  for 
the  sale  of  insured  property,  the  policy  is  avoided  when  it  provides 
that  It  shall  be  void  if  any  change,  other  than  by  death,  takes 
Iilace  In  the  Interest,  title,  or  possession  of  the  subject  of  the  inliur- 
anca 

W.  E.  Marbniy  and  G.  W.  Williams,  for  the  appellant 

M.  A.  Mullin,  W.  W.  Parker,  R  Gosnell,  B.  A.  Poe,  and  J* 
P.  Foe^  for  the  appellees. 

M  BOYD,  J.  On  the  dghteenth  day  of  February,  1899;. 
Oaioline  S.  Houghton  and  her  husband  entered  into  an  agree* 
ment  with  Charles  E.  Savage,  by  which  they  agreed  to  sell  and 
convey  to  him  or  his  assigns,  upon  written  notice  of  the  accept- 
ance of  the  agreement  within  sixty  days  from  this  date,  certain 
property  in  the  city  of  Baltimore  for  the  sum  of  fifty  thousand 
doUftTS.  It  was  agreed  that  the  purchaser  should  pay  the  pur- 
chase money  within  ninety  days  after  the  notification  of  the 
acceptance,  and  two  hundred  dollars,  paid  when  the  agreement 
was  made,  was  to  be  credited  on  the  amount.  Within  the  sixty 
days  (on  April  14th),  Savage  assigned  his  option  to  the  appel- 
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last  and  notified  Mr.  and  Mn.  Hooghton  of  his  acceptance  and 
aiimgninent>  to  which  they  gave  their  woKaat  On  the  eleTenth 
day  of  May,  1899,  ^  eome  of  the  improvementB  on  ilie  prop- 
erty were  destroyed  by  fire,  having  been  insured  in  eight  ocHiir 
panies  prior  to  the  execution  of  the  agreement  At  the  time  of 
the  fire  the  Houghtons  were  etill  in  possession  of  the  property, 
none  of  the  purchase  money,  except  the  two  hmifdred  doUan^ 
had  been  paid,  and  the  deed  had  not  been  execnted,  but  on  the 
87th  of  June,  1899,  the  balance  was  paid  and  a  deed  wu 
executed  and  delivered.  At  that  time  the  Hougfatona  and  the 
appellant  entered  into  an  agreement  that  the  payment  of  the 
purchase  money  and  acceptance  of  the  deed  should  not  waive 
any  right  appellant  might  have  to  any  moneys  to  be  thereafter 
coUected  from  insurance  companies  under  the  polides  oovering 
the  property  destroyed. 

Proofs  of  loss  were  duly  furnished  by  Mrs.  Houghtcn,  and 
the  eight  oompanies  were  about  to  pay  her  the  amounts  ascer- 
tained to  be  due  by  them  respectively,  when  the  appellant  noti* 
fied  them  of  its  daim  to  the  amounts  due.  The  Westchester 
Fire  Insuranoe  Company  of  New  York  paid  the  amount  doe  by 
it  to  Mrs.  Houghton.  The  Norwich  Union  Fire  Insuranoe 
Society  of  England,  the  Howard  Fire  Insurance  Company  of 
Baltimore  City,  the'  Commerce  Insurance  Company  of  Albany, 
New  York,  the  Royal  Exchange  Assurance  of  London,  and  the 
Pacific  Fire  Insurance  Company  of  New  York  City,  filed  bills 
of  interpleader,  offering  to  pay  the  amounts  due  by  them  to  the 
party  entitled  thereto,  and  the  German  American  Inaoranos 
Company  of  New  York,  and  the  Merchants  and  Manuf  actnrers^ 
Fire  Insurance  Company  of  Baltimore  City  denied  all  liability 
for  reasons,  some  of  whidi  will  hereafter  be  stated.  The  appel- 
lant filed  a  bill  in  equity  against  the  Houghtons  and  the  several 
insurance  companies,  praying  that  the  companies  be  enjoined 
from  paying  the  amounts  to  Mrs.  Houghton,  and  that  she  be 
enjoined  from  collecting  them;  that  Mrs.  Houghton  and  the 
Westchester  company  be  lequired  to  account  for  the  amount  paid 
by  that  company  to  her;  that  the  companies  discover  and  set 
forth  in  detail  all  sums  of  money  due  under  said  policies  issued 
by  them;  that  the  said  companies  be  required  to  pay  to  the 
plaintiff  the  amounts  due  by  ^  them;  that  Mrs.  Houghton  be 
required  to  bring  into  court  the  polides  to  be  delivered  to  the 
oompanies  upon  payment  of  the  money  to  the  plaintiff  and 
for  further  relief.  The  Houghtons  demurred  to  liie  bill,  and 
the  demurrer  having  been  overruled^  answered,  claiming  the 
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money  was  due  Mrs.  Hoaghton.    The  Weetcbester  company  ad«< 
mitted  payment  to  Mrs.  Honghton,  and  denied  any  liability  to 
the  plaintiff;  the  five  companies  mentioned  above  alleged  that 
they  had  filed  bills  of  interpleader  which  were  still  pending, 
and  the  other  two  denied  any  liability.    The  Palatine  Insurance 
Company,  Limited,  of  Manchester,  England,  filed  a  petition 
asking  to  be  made  a  party,  as  it  had  assumed  the  obligations  and 
liabilities  incident  to  and  growing  out  of  certain  pohcies  issued 
by  the  Merchants   and  Manufacturers'  Insurance  Company  of 
Baltimore,  and  it  was  so  ordered.    Testimony  was  taken,  and 
after  hearing  the  bill  of  complaint  was  dismissed,  the  learned 
jndge  who  heard  the  case  being  of  the  opinion  that  the  plaiiWfl 
had  no  claim  to  the  funds  arising  from  the  policies  of  insurance. 
The  facts  we  haye  stated,  and  others  that  will  be  hereafter 
referred  to  present  several  questions  for  our  consideration. 
The  points  raised  by  the  demurrer  to  the  bill  filed  by  the 
Houghtons  were  not  pressed  in  this  court,  and  we  understand 
it  to  be  the  desire  of  all  parties  to  have  their  rights  determined 
in  this  cause.    We  are  not  informed  by  the  record  of  the  con* 
dition  of  the  cases  in  which  bills  of  interpleader  have  been 
filed,  but  as  those  companies  could,  if  they  saw  proper,  waive 
such  defenses    as  the  two  contending  companies  have  inter- 
posed, and  pay  the  proportion  of  the  insurance  claimed  from 
them  to  the  vendor  or  vendee,  as  may  be  determined,  and  as 
"we  understand  that  to  be  the  position  taken  by  them,  we  will 
first  consider  the  questions  between  the  appellant  and  Mrs. 
Houghton. 

1.  Leaving  out  of  view,  for  the  present,  the  effect  of  the 
testimony  in  relation  to  the  interviews  of  the  president  of  the 
appellant  company  and  Ira  Houghton,  the  first  inquiry  to  be. 
made  is:  As  between  the  appellant  and  Mrs.  Houghton,  who 
18  entitled  to  such  of  the  proceeds  of  the  insurance  policies  as 
***  has  been  or  will  be  collected  ?  There  is  nothing  in  the  record 
to  suggest  that  the  property  enhanced  in  value  between  Feb*, 
ruary  18,  1899,  the  date  of  the  agreement,  and  May  11th, 
1899,  the  time  of  the  fire.  Nor  is  there  anything  from  which 
we  can  infer  that  the  price  named  in  the  agreement  was  not 
the  full  value  of  the  property  sold.  Therefore,  no  equities  of 
{hat  character  are  suggested,  even  if  they  could  be  considered. 
'Aa  the  purchase  money  was  paid  in  full,  it  is  manifest  that  any 
amount  Mrs.  Houghton  might  receive  from  the  insurance  com* 
panics  would  be  that  much  more  than,  by  the  terms  of  the 
agreement,  she  could  have  expected  to  get  out  of  the  prop- 
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<rlj.  On  die  1411i  of  April  the  total  moneyed  inteiest  aht 
had  in  the  property  was  fifty  thousand  dollara^  kaa  the  tvo 
bnndred  dollars  already  paid,  aa  bj  her  agreement  ahe  had 
parted  with  all  interest  she  had  in  it  on  payment  of  that  som. 
It  is  tme  she  had  an  insurable  interest  in  the  property  until 
the  purchase  money  was  paid,  but  that  was  all  she  had  in 
equity,  and  as  this  is  a  case  in  equity  we  must  determine  it 
from  that  standpoint,  and  it  is  unnecessary  to  discuss  the  rights 
of  the  parties  as  viewed  by  courts  of  law.  When  she  took  out 
the  policies  she  was  the  sole  owner  of  the  property,  but  when  the 
option  was  accepted  her  estate  was  divided  into  a  l^gal  and  an 
equitable  one.  FnMn  that  time  she  held  the  title  as  troBtee  for 
the  appellant,  under  an  obligation  to  convey  it  to  it,  upon  pay- 
ment of  the  purchase  money.  Under  a  contract  of  this  kind,  ia 
equity,  ^the  vendee  is  in  fact  considered  as  the  owner  of  the 
land,  and  although  the  vendor  may  still  retain  the  title,  he  holds 
It  is  a  trustee  for  the  vendee,  to  whom  all  the  beneficial  interest 
haa  passed,  with  a  lien  on  the  estate  as  security  for  any  unpaid 
portion  of  the  purchase  money'':  McBae  v.  McRae,  78  Md.  283, 
£7  AtL  1038.  Or,  as  was  said  in  Worthington  v.  Lee,  61  Md. 
S85:  ''While  at  law  contracts  and  coveneaits  to  sell,  lease,  or 
convey  land  are  considered  simply  as  personal  and  executory 
contracts,  and  covenants  without  reference  to  any  trust  or 
charge  thereby  created,  yet,  in  the  contemplation  of  a  court  of 
equity,  from  the  time  of  the  contract  or  covenant,  the  Tender 
or  lessor,  and  his  heirs,  or  assigns,  ^  except  where  the  latter 
may  be  protected  for  want  of  notice,  are  regarded  as  trustees 
for  the  vendee  or  lessee,  and  those  who  may  represent  hinL* 
In  Phelps'  Juridical  Equity,  section  207,  the  learned  author 
announces  the  same  rule  with  clearness^  referring  to  McBae  v. 
McBae,  78  Md.  283,  27  AtL  1038,  and  other  authoritieaw 

After  a  contract  of  sale  is  made,  the  vendor's  interest  ia  not 
real  estate,  and  in  case  of  his  death  the  unpaid  purchase  money 
is  personal  property  and  goes  to  his  personal  representatives 
Hall  V.  Jones^  21  Md.  439 ;  McRae  v.  McBae,  78  Md.  283,  27 
Atl.  1038.  A  judgment  obtained  by  a  third  person  against 
the  vendor  between  the  time  of  the  making  of  the  contract  and 
the  payment  of  the  purchase  money  does  not  defeat  or  impair 
the  equitable  interest  thus  acquired  by  the  vendee,  nor  is  it  a 
lien  on  land  to  affect  the  rights  of  such  cestui  que  trust :  Hamp* 
son  V.  Edelen,  2  Ear.  ft  J.  64,  3  Am.  Dec.  530;  Valentine  t. 
Seiss,  79  Md.  190,  28  Atl.  892.  When,  therefore,  the  purchase 
money  is  paid  to  the  vendor  and  all  his  interest  in  the  property 


Dec  1900.]    8Kim»B  ft  Bomb  vra  Ca  v.  HouaHTov.  4S^ 

insoTBd  IB  extmguiahedj  upon  what  principle  shonld  he  be 
cntifled  to  recover  for  himBelf  any  additional  sum  paid  by 
a^eaaon  of  the  destraction  of  the  property  whidi  he  had  already 
been  paid  for?  It  wonld  not  only  be  contrary  to  the  weU-estab* 
liflhed  principle  of  the  law  which  prohibits  a  trustee  from  using^ 
the  trust  property  for  his  personal  gain^  but  it  would  be  contrary 
4o  public  poli<7  to  subject  a  vendor^  remaining  in  possession^  to 
the  temptation  of  either  destroying  the  property  by  fire^  or  of 
l>eing  guilty  of  such  gross  negligence  concerning  it  as  might 
produce  that  result  It  is  true  that  a  policy  of  insurance 
against  loss  by  fire  is  only  a  personal  contract  of  indemnity, 
but  that  indemnity  is  '^against  a  possible  loss  on  account  of 
the  interest  of  the  insured  in  the  thing  mertioned  in  the  policy*^ 
(Heller  t.  Marine  Bank,  89  Ui.  621,  43  Atl.  800),  and  when 
that  interest  no  longer  exists  the  indemnity  is  likewise  at  an 
end,  so  far  as  he  IB  concerned.  When  the  purchase  money  i* 
paid,  the  yendor  can  sastain  no  loss  by  reason  of  the  destruction 
of  the  property  by  fire,  but  that  is  not  so  with  the  vendee*  Thia 
court  held  in  Brewer  y.  Herbert,  30  Md.  301,  96  Am.  Dec.  682^ 
that  in  case  of  loss  by  fire  between  the  time  of  the  contract  of 
cale  and  the  payment  of  the  purcha^e  money,  ^''^  the  yendee 
xnuBt  bear  the  loss,  and  in  that  case  the  contract  of  purchase  was 
enforced  at  the  instance  of  the  vendor  by  a  court  of  equity. 

Without  reference  to  the  authorities  it  would  seem  to  be  mani* 
f  eatly  just  and  equitable  that  when  a  court  of  equity  is  called 
upon  to  determine  to  which  of  the  two  parties  a  fund  is  to  be 
paid,  resulting  from  the  destruction  of  a  property  in  which 
boih  were  interested,  but  the  one  has  receiyed  payment  from 
the  other  of  all  the  interest  she  had,  while  the  other  is  to  be 
tbe  sufferer  by  reason  of  the  destruction  of  the  property,  that 
it  should  be  awarded  to  the  latter.  If  that  be  not  so,  the  one 
would  receive  more  than  the  contract  contemplated,  while  the 
other  would  receive  less.  For  example,  if  the  value  of  the 
property,  worth,  at  the  time  of  the  sale,  fifty  thousand  dollars, 
has  been  lessened  by  the  fire  to  the  extent  of  fifteen  thousand 
dollars,  the  vendor  would  get  sixty-five  thousand  dollars,  and 
Hie  vendee  would  get  a  property  worth  only  thirty-five  thou* 
sand  dollars — ^the  one  thus  getting  thirty  per  cent  more  and 
the  other  thirty  per  cent  less  than  they  originally  contractecl 
for,  under  Mrs.  Houghton's  contention. 

Such  resulte  would  not  only  encourage  carelessness  in  the 
use  of  property  by  vendors,  but  would  materially  increase  the 
danger  of  incendiarism.    The  policy  in  the  record,  which  we 
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understand  to  be  a  copy  of  tbe  others  and  is  what  fs  called  t 
^standard  policy,''  gives  the  insiunsnce  company  the  optiea  et 
fepairingf  replacing,  or  rebuilding  the  property  destroyed  in- 
dead  of  paying  the  money.  If  that  was  done  then  the  pnr- 
ehaser,  and  not  the  vendor,  would  necessarily  get  the  benefit  of 
it^  and  while  it  is  correct  to  say  that  a  fire  insorance  poliqr 
Ss  a  personal  contract  of  indemnity,  the  subject  matter  of  ths 
insurance  is  the  property,  and  the  indemnity  ia  against  loss  by 
fire  as  to  that  and  nothing  else.  When  the  insurance  was 
taken,  Mrs.  Houghton  owned  the  properly,  and  the  polidei 
were  never  changed  so  as  to  only  insure  the  debt  she  had 
against  the  property,  and  as  the  indebtedness  to  her  is  extin- 
guished and  all  her  personal  interest  in  the  property  is  gone, 
the  must  hold  any  money  she  has  received,  or  may  yet  receive, 
**  in  the  only  other  way  she  could  hold  it — namely^  as  trustee 
for  the  vendee.  It  must  be  remembered  we  are  not  now  cqb- 
eidering  the  question  between  her  and  the  insurer,  but  between 
her  and  the  owner  of  the  property  insured.  As  she  no  longer 
had  any  interest  of  her  own  in  that  property  for  which  she  caa 
receive  indemnity,  it  must  be  assumed  that  she  took  it  for  her 
4)e8tui  que  trust. 

But  we  are  not  without  authorities  on  the  identical  questiouL 
In  Brewer  v.  Herbert,  30  Md.  301,  96  Am.  Dec.  582,  this  cooit 
said,  on  page  313,  in  speaking  of  a  policy  the  vendor  had  per- 
mitted to  lapse  after  the  sale  but  before  the  fire :  '?f  the  "pcikj 
had  existed  at  the  time  of  the  loss,  the  vendor  could  hare  re« 
covered  from  the  insurance  company,  but  being  trustee  of  the 
premises  for  the  vendee,  he  would  be  bound  in  equity  to  account 
to  the  latter  for  the  money  so  received.'*  That  cannot  properly 
be  said  to  be  an  obiter  dictum,  for  it  was  said  in  considering  tha 
effect  of  the  failure  of  the  vendor  to  continue  in  force  a  policy 
^n  the  property,  on  his  right  to  specific  performance  of  the  con- 
tract. Even  if  it  could  not  be  regarded  as  the  judgment  of  the 
whole  court,  it  would  be  entitled  to  great  consideration  sa  the 
opinion  of  the  learned  jurist  who  delivered  it,  but  he  was  not 
announcing  a  principle  that  others  have  refused  to  adopt  or  fot* 
low.  In  Joyce  on  Insurance,  section  35S5,  it  is  said:  '^f  prop- 
^ty  is  destroyed  between  the  time  of  effecting  the  contract 
for  the  sale  and  delivery  of  the  deed,  the  proceeds  of  an  insor- 
ance policy  upon  such  property  belongs  to  the  vendor  as  be- 
tween him  and  the  company,  but  the  former  is  held  to  act  as 
trustee  for  the  vendee  and  must  therefore  account  to  his  ceatai 
^ae  trust  in  equity.''    To  the  same  effect  are  the  cases  of  la- 
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mranoe  Co.  v.  TTpdegraff,  21  Pa.  St.  513;  Reed  v.  LiikenB,  4A 
TtL  St  200,  84  Am.  Dec.  426;  Hill  v.  Cumberland  etc.  Ina. 
Co.,  69  Pa.  St  474;  Purcell  v.  GroBBer,  109  Pa.  St  ei7;  Qflbert 
▼.  Port,  28  Ohio  St  276;  WiUiame  y.  liUy,  67  Comi.  60,  84  AtL 
766. 

In  BajneT  r.  Preston,  L.  R.  18  Ch,  D.  1,  a  contrary  view 
was  adopted  by  two  ont  of  the  three  lords  justices  who  sat 
One  of  them  expressly  repudiated  the  doctrine  that  a  vendor 
was,  under  such  circumstances  as  we  have  referred  to,  a  trustee 
®^  for  the  vendee,  and  the  other  admitted  that  he  was  in  a 
4iualified  sense,  but  said  that  he  could  not  be  trustee  of  the 
money  recovered.  Lord  Justice  James  recorded  his  dissent  in 
41  vigorous  and  convincing  opinion  which,  as  to  the  relation  of 
the  parties  being  that  of  trustee  and  cestui  que  trust,  is  in 
accord  with  our  own  decisions  as  well  as  the  great  weight  of 
authority  in  this  country.  The  case  of  Carpenter  v.  Providence 
etc.  Ins.  Co.,  16  Pet  496,  relied  on  by  the  solicitors  for  Mrs. 
Houghton,  does  not  militate  against  the  contention  of  the  ap- 
pellant. There  a  mortgagee  obtained  insurance  to  secure  his 
debt  and  nothing  more.  In  Callahan  v.  Idnthicum,  43  Md.  97, 
20  Am.  Rep.  106,  this  court  quoted  at  length  from  that  decision 
and  adopted  the  rule  therein  expressed,  but  the  facts  were  dif« 
ferent  in  the  two  cases  and  hence  different  results  were  reached. 
In  Callahan  v.  Linthicum,  43  Md.  97,  20  Am.  Rep.  106,  the 
appellee  sold  the  property  to  the  appellant  and  took  a  mort* 
gage  to  secure  the  balance  of  the  purchase  money.  Before  the 
aale  the  appellee  had  insured  the  property,  and  when  he  con- 
reyed  it  to  the  appellant  the  insurance  was  continued  under  the 
same  policy,  in  the  same  manner,  and  for  the  same  amount  as 
before.  This  court  said:  ^'While  it  may  be  conceded  that  this 
arrangement  could  not  give  to  the  appellant  the  right  to  sue 
at  law  upon  the  policy,  for  want  of  legal  privity  with  the  con- 
tract of  insurance,  yet,  under  such  circumstances,  the  mortgagee 
would  be  treated  in  a  court  of  equity  as  trustee  for  the  mort- 
gagor, and  in  the  event  of  the  payment  of  the  mortgage  debt 
by  the  latter,  he  would  be  entitled  to  maintain  a  suit  in  equity, 
to  recover  the  money  received  by  the  former  under  the  policy  of 
insurance,''  and  cited  Insurance  Co.  v.  TTpdegraff,  21  Pa.  St 
613,  and  Reed  v.  Lukens,  40  Pa.  St  200,  84  Am.  Dec.  425. 
Nor  is  the  case  of  Heller  v.  Marine  Bank,  89  Md.  621,  43  AtL 
800,  in  conflict  with  the  doctrine  we  have  announced.  It  was 
said  there  that  ^^such  personal  contracts  of  indemnity  do  not 
attach  to  the  realty  or  in  any  manner  go  with  the  same,  as  ind- 
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denty  by  any  conyeyanoe  or  aafiigiunent,  vnleas  there  3s»  in  MiSr 
Hon,  some  special  stipulation  to  that  eflEeet  between  the  insurer 
and  insured.''    But  the  appellant  does  not  daim  the  proceeds 
of  these  policies  on  the  theoiy  that  they  attached  to  the  leslty, 
and  therefore  passed  *^  to  it  as  purchaser,  but  it  is  because  Mn. 
Houghton^  by  the  contract  of  sale,  became  the  trustee  of  the 
property  for  the  appellant,  and,  although  Ihe  contract  of  in- 
denmity  was  continued  witti  her,  it  was  for  the  benefit  of  her 
cestui  que  trust,  as  well  as  for  herself.    When  all  she  waa  enti* 
tied  to  was  paid,  the  proceeds  to  be  derived  from  the  policies,  ss 
between  the  appellant  and  herself,  belonged  to  the  former.    If 
the  insurance  money  had  been  paid  her  before  the  purchase 
money  was  paid,  she  could  only  hsTo  demanded  Ihe  difference, 
and  when  the  purchase  money  was  paid  it  was  with  the  express 
agreement  that  it  should  not  prejudice  the  claim  of  the  appellant 
to  that  fund.    Without  discussing  other  cases  relied  on  by  the 
counsel  for  Mrs.  Houghton,  it  is  sufficient  to  say  that  those 
which  do  at  all  apply  to  this  question  are  not  sufficient  to  over- 
come the  cases  we  have  cited  above  and  the  reasoning  contained 
in  them. 

2.  The  next  question  is,  What  is  the  effect  of  the  testimony 
in  reference  to  the  conversations  between  Mr.  Skinner,  the  pres- 
ident of  the  appellant,  and  Mr.  Ira  Houghton,  the  agent  of  his 
mother,  the  vendor  ?  The  substance  of  them  is  that,  after  the 
option  was  accepted,  and  before  the  fire,  Mr.  Houghton  asked 
Mr.  Skinner  if  he  would  take  these  policies  of  insurance,  and 
he  replied  that  he  would  not,  that  he  intended  to  tear  the  build- 
ings down.  Mr.  Houghton  also  testified  that  he  said  to  Mr. 
Skinner,  ^^e  have  insurance  on  that  property;  shall  I  figure 
the  adjustment  up  and  the  rebates  of  the  premium  ?"  to  whidi 
he  replied:  '^o;  you  cancel  the  insurance  because  I  will  not 
use  if';  and  then  he  (Houghton)  said:  '^ell,  I  will  keep  it 
insured  for  mother's  interest  until  the  sale  has  been  consum- 
mated,'' and  Mr.  Skinner  said  ''that  was  right"  This  evidence 
wag  admitted  subject  to  exceptions  and  the  judge  refused  to 
strike  it  out.  We  do  not  deem  it  necessary  to  discuss  its  admis- 
sibility, as  under  the  circumstances  we  do  not  think  it  affects 
the  result  between  the  vendor  and  purchaser.  In  answer  to 
the  question  whether  he  meant  to  say  that  the  conversaticm 
never  occurred,  as  related  by  Mr.  Houghton,  Mr.  Skinner  said: 
"I  shouldn't  like  to  say  that  Mr.  Houghton  ®^  was  telling  what 
is  not  so,  but  I  have  no  recollection  of  that  conversation,  and  it 
certainly  would  be  something  that  would  impress  itself  upon 
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my  mind  if  it  had  occurred/'  Again^  he  said :  ^  do  not  recol- 
lect any  each  conversation  having  occorred;  the  only  time  that 
inraranoe  was  ever  mentioned  to  me,  to  the  best  of  my  knowl- 
edge^ was  on  onr  properly  at  the  place/'  If  Mr.  Skinner  had 
understood  the  arrangement  as  Mr.  Honghton  did,  it  would,  as 
lie  said,  certainly  have  impressed  itself  npon  his  mind,  yet  'he 
swears  positively  that  he  has  no  recollection  of  such  converse^ 
iion  and  his  testimony  amounts  to  a  denial  of  that  of  Mr. 
Houghton — although  coached  in  polite  language^  it  is  suffi- 
ciently positive* 

The  policies  were  not  altered  and  the  companies  were  not 
notified  of  any  change,  but  the  insurance  was  continued  as  for^ 
merly.  In  order  to  justify  the  court  in  reaching  the  conclusion 
that  it  was  agreed  between  Mr.  Houghton  and  Mr.  Skinner  that 
the  appellant  should  no  longer  have  any  benefit  of  the  insur- 
ance, it  would  require  proof  of  a  more  convincing  character  than 
the  above.  It  is  true  Mrs.  Houghton  could  have  canceled  the 
policies  without  the  consent  of  the  appellant,  but  it  would  not 
only  be  unreasonable  to  suppose  that  she  had  any  idea  of  doing 
so  before  the  purchase  money  was  paid,  but  in  point  of  fact  she 
did  not  do  so.  On  the  day  of  the  fire  they  embodied  the  same 
terms,  covered  the  same  property,  and  in  terms  insured  the 
same  interest  as  they  did  the  day  the  option  was  accepted,  and 
:f  or  reasons  we  have  given  above,  as  between  the  appellant  and 
Jfrs.  Houghton,  the  money  is  jusUy  due  the  former,  who  sus^ 
tained  the  loss,  and  not  the  latter,  who  has  suffered  no  injury. 
Mr.  Skinner's  statement  that  he  did  not  intend  to  cany  insur- 
ance, as  he  would  tear  the  buildings  down,  could  of  course  only 
apply  to  the  time  when  he  got  possession  of  the  property,  and 
does  not  deprive  the  appellant  of  its  right  to  the  insurance 
money  any  more  than  the  expectation  of  any  owner  of  remov- 
ing improvements  would  prevent  recovery  if  a  fire  occurred  be- 
fore such  removal.  It  might,  under  some  circumstances,  refiect 
upon  the  value  of  the  property  insured,  but  it  would  be  of  no 
avail,  as  a  bar  to  the  action,  ^^  for  an  insurance  company, 
much  less  for  one  occupying  the  position  Mrs.  Houghton  does, 
to  prove  that  the  owner  of  insured  property  destroyed  by  fire 
had  previously  announced  his  intention  of  tearing  it  down. 

We  are,  therefore,  of  the  opinion  that  as  between  these  two 
parties  the  appellant  is  entitled  to  any  money  received  from 
the  proceeds  of  insurance  policies  on  the  property.  The  insiir* 
anoe  companies  could  waive  any  right  they  may  have  to  take 
advantage  of  any  change  in  the  property,  contrary  to  the  pro* 
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yidonfl  of  tiie  policies  or  other  rights^  and  in  ilie  abeence  of 
fraud  or  other  good  reason  it  is  commendable  when  they  do  not 
permit  innocent  parties  to  snfFer  loss  through  «  misapprehen- 
sion of  their  rights  or  dnties  nnder  the  terms  of  the  polides. 
As  our  understanding  is  that  six  of  the  companies  haye  wai?ei 
the  defenses  set  up  by  the  others,  we  have  thus  considered  the 
rights  of  the  vendor  and  purchaser  to  the  fund. 

3.  We  now  come  to  the  defenses  made  by  the  German  Ameri- 
can Fire  Insurance  Company  of  New  York,  and  the  Merchants 
and  Manufacturers'  Fira  Insurance  Company  of  Baltimore. 
The  policies  contain,  amongst  others,  the  following  pnmsion: 
'This  entire  policy,  unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void  .  •  .  .  if  any 
change,  other  than  by  the  death  of  an  assured,  takes  place  in 
the  interest^  title  or  possession  of  the  subject  of  insnranoe  (ex- 
cept change  of  occupants  without  increase  of  hazard),  wheAer 
by  legal  process  or  judgment,  or  by  voluntary  act  of  Qie  insured 
or  otherwise.''  It  is  claimed  that  the  contract  of  sale  avoided 
the  policies  under  l^at  provision.  Other  defenses  were  made, 
but  under  the  view  we  tike  of  this  provision  it  will  be  unneces- 
sary to  discuss  them.  We  have  determined  above  that  the  ef- 
fect of  the  contract  of  sale,  after  the  option  was  accepted,  wss 
to  vest  the  beneficial  interest  in  the  property  in  the  purchaser. 
It  is  true  that  such  effect  is  only  given  to  a  contract  of  that, 
character  in  a  court  of  equity,  but  can  we  give  the  appellant 
the  benefit  of  such  equitable  doctrine  and  refuse  to  grant  it  to 
other  parties  to  this  cause?  The  appellant  is  now  asking  the 
aid  of  a  court  of  equity  to  **  enforce  what  it  claims  to  be  its 
rights,  and  it  would,  indeed,  present  a  unique  case  if  we  should 
ascertain  the  status  of  the  property  to  give  the  appellant  any 
standing  in  court,  and  then  decline  to  recognize  that  status  in 
considering  the  defenses  set  up  by  these  companies.  It  must  be 
certain  that  the  appellant  can  have  no  remedy  againat  them, 
unless  it  is  worked  out  through  Mrs.  Houghton,  and  it  has  no 
claim  against  her  excepting  by  the  application  of  the  equitable 
principles  we  have  adopted  above.  It  cannot  be  permissible  for 
us,  in  this  case,  to  leave  out  of  consideration  the  fact,  whidi 
we  have  before  us,  that  the  appellant  at  the  time  of  the  fire  did 
have  the  beneficial  interest  in  the  property  insured,  by  virtue 
of  the  contract  of  sale  (which  we  have  determined  at  its  in- 
stance), and  we  must,  therefore,  bear  in  mind  that  fact  whcs 
we  inquire  into  the  effect  of  this  provision  in  the  policy,  to 
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-  irhether  there  was  such  a  change  in  the  interest^  title  or  pos- 
:  aeeaion  of  the  subject  of  insurance  as  made  the  policies  yoid. 
Ko  precisely  similar  provision  in  ft  policy  of  insurance  has 
licretofore  been  before  this  court    In  Washington  Fire  Ins.  Co. 
-T.  Kelly^  32  Md*  421,  it  did  hold  that  a  mere  contract  for  the 
,  sale  <^  the  insured  premises,  without  delivery  or  possession,  or 
execution  of  a  deed  therefor,  with  only  a  part  of  the  purchase 
'  money  paid,  was  not  a  sale  within  the  meaning  of  the  provision 
'  that  ^if  the  said  property  shall  be  sold  or  conveyed,  or  if  this 
'  x>olicy  shall  be  assigned,  without  the  consent  of  the  company 
'  obtained  in  writing  hereon,  •  •  •  .  then  this  policy  shall  be  null 
and  void.''    But  there  Judge  Miller  said:  ''The  provision  in 
this  policy  is  in  the  simplest  and  least  stringent  form  prohibiting 
a  sale  or  conveyance,  terms  of  equivalent  import  with,  and  cer- 
tainly not  more  comprehensive  than,  'alienation  by  sale  or  other- 
wise.'"   Judge  Alvey  dissented  in  that  case,  but  the  majority 
of  the  court  thought  it  was  not  within  the  terms  of  the  prohibi- 
tion.   But  the  language  used  here  is  much  broader  than  in  that 
case — ^that    which    is    particularly  applicable    being  "if  any 
change,  other  than  by  death  of  an  assured,  take  place  in  the 
•  interest  of  the  subject  of  insurance."    Can  it  be  doubted  that 
there  was  a  change  in  the  interest  in  ^^  this  property?    Aa 
long  as  the  insured  has  made  no  change  in  his  estate  in  the  prop- 
erty, a  company  may  be  perfectly  satisfied  to  continue  the  in- 
surance, but  if  he  makes  such  a  change  as  to  devest  himself  of 
• «]!  interest  in  the  property,  excepting  a  vendor's  lien  for  the 
purchase  money,  and  has  a  responsible  party  bound  for  the  pay- 
>  ment  of  that,  he  does  not  have  the  same  motive  for  the  proteo- 
:  tion  of  the  property  that  he  had  before.    In  short,  the  insurer's 
ziflk  itf  or  may  be  increased  by  the  change  of  the  interest  of  the 
,  inBured.    As  was  said  by  Judge  Alvey,  in  Bowman  v.  Franklin 
Fire  Ins.  Co.,  40  Md.  631 :  "The  great  purpose  of  all  such  provi- 
,  aions  in  policies  of  insurance  is  to  enable  the  insurer  to  deter- 
.  mine  the  extent  of  the  risk,  and  the  nature  and  extent  of  the 
interest  of  the  insured  in  the  premises."    That  expression  was 
used  in  discussing  the  effect  of  a  judgment  against  property 
when  insurance  was  taken  out  under  a  policy  that  provided 
that  "any  encumbrance  on  the  property  hereby  insured,  whether 
existing  at  the  time  of  issuing  the  policy  or  imposed  subse- 
.  quently  thereto,  must  be  assented  to  by  the  company;  other- 
wise the  policy  shall  be  void."    It  was  held  that  the  policy  was 
Toid  by  reason  of  the  judgment  lien  not  being  disclosed.    In 
.  iWeetchester  Fire  Ins.  Co.  t.  Weaver,  70  Md.  536,  17  AtL  401» 
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18  Atl.  1034,  the  policy  was  held  to  be  void,  because  iliere  vu 
a  mortgage  on  the  jwopertj,  there  being  a  proviso  th&t  it  shoald 
be  void  unless  consent  in  writing  was  given,  *^  the  assniei  is 
not  the  sole  and  unconditional  owner  of  the  property^  •  •  •  •  or 
if  the  interest  of  the  assured  in  the  property,  whether  as  owns, 
trustee,  consignee,  factor,  agent,  mortgagee,  lessee,  or  otherwise^ 
is  not  truly  stated  in  this  policy/' 

The  policies  before  us  contain  proyisions,  in  addition  to  what 
we  have  already  stated,  that  they  should  be  void  **it  tiie  interest 
of  the  insured  in  the  prop«*ty  be  not  truly  stated  therran,* 
«nd  'Sinless  otherwise  provided  by  the  agreement  and  indorsed 
hereon  or  added  hereto  •  .  •  •  if  the  interest  of  the  insnred  be 
other  than  unconditional  and  sole  ownership.**    There  is  no 
indorsement  to  the  contrary,  and  therefore  it  was  represented  to 
the  companies  that  the  interest  of  ^  the  insured  was  *hinooia- 
ditional  and  sole  ownership''  when  the  policies  were  issued,  snd 
under  the  other  provision  any  change  in  the  interest  held  who 
the  insurance  was  taken  would  invalidatethe  policy.    It  would  oe^ 
tainly  be  placing  a  very  liberal  construction  on  these  proYisioiu^ 
in  favor  of  the  assured,  to  say  that  after  April  14^  1899,  the  in- 
terest of  Mrs.  Houghton  was  still  an  unconditional   and  sok 
ownership.    She  and  her  husband  were  then  bound  nnde^  their 
hands  and  seals  to  give  the  appellant  a  good  and  merchantahb 
fee  simple  title  to  the  property  within  ninety  days  from  April 
14th.    She  was  not  then  the  sole  owner,  as  the  appellant  tiiea 
owned  the  equitable  estate  in  the  proper^,  and  any  loss  by  fin 
would  be  sustained  by  it.    In  equity  it  was  regarded  as  the 
owner.    There  are  a  number  of  cases  cited  in  note  to  13  Ency- 
clopedia of  Law,  second  edition,  834,  deciding  that  one  who  k 
in  possession  of  real  property  under  a  contract  to  purchase,  and 
not  in  default  in  the  payment,  is  in  equity  the  owner  of  the 
land,  and  hence  is  entitled  to  insure  as  ^^ole  and  unconditicmal 
owner,"  and  on  page  235  of  the  same  volume  it  is  said:  ''A 
vendor  in  a  land  contract  who  has  admitted  the  vendee  into  pos- 
session is  not  sole  and  unconditional  owner,  although  he  retains 
the  legal  title."    We  do  not  understand  why  the  possession  of 
the  vendee  should  make  any  difference  in  determining  whether 
the  vendor  is  the  sole  and  unconditional  owner.    If  the  Tender 
conveys  by  deed  all  his  interest  and  takes  a  mortgage  for  the 
purchase  money,  but  remains  in  possession,  he  would  not  be  the 
sole   and  unconditiomil  owner.    And  if  he  has  done  an  ad 
which  vests  another  with  such  an  estate  as  to  make  him  sustain 
the  loss,  if  destroyed  or  injured  by  fire,  and  cause  him  te  be 
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v^garded  in  eqnitj  as  the  owner^  as  has  been  dcibe  lieie,  how  can 
it  be  said  that  the  interest  of  the  vendor  is  still  that  of  uncondi- 
tional and  sole  ownership  ? 

The  cases  referred  to  nnder  the  first  branch  of  this  case  show 
that  the  pnrchaser  is  the  owner,  and  there  are  many  decisions 
to  the  effect  that  he  is  within  the  meaning  of  snch  proyisions 
in  policies  the  **wAb  owner/'  In  Imperial  Fire  Ins.  Co.  v.  Don- 
ham,  117  Pa.  St  460,  2  Am.  St.  Bep.  68^,  12  AtL  668,  the 
jHrindple  is  well  stated  and  ^^  many  anthorities  are  dted.  In 
Clay  Fire  etc.  Ins.  Co.  y.  Enron  Salt  etc.  Co.,  81  Mich.  846,  it 
is  said :  ^Certainly,  it  cannot  be  claimed  that  a  party  holds  by  a 
sole,  nnconditional,  and  entire  ownership  and  title,  when  in 
tmtti  another  at  the  same  time  has  so  complete  a  right  and 
interest  that  he  may  be  rightly  considered  as  owner";  and  it 
was  there  determined  that  the  vendor  was  not  snch  owner  be* 
cause  he  had  made  a  contract  of  sale  for  the  property  nnder 
each  drcumstances  as  to  make  the  pnrchaser  the  owner.  If 
there  had  been  snch  a  provision  in  the  policy  before  the  conrt 
in  Callahan  y.  Linthicum,  48  Md.  97,  20  Am.  Bep.  lOG,  a 
different  resnlt  wonld  doubtless  have  been  reached  in  that  case. 

In  Oibb  y.  Philadelphia  Fire  Ins.  Co.,  59  Minn.  267,  50  Am. 
St  Bep.  405,  61  N.  W.  187,  the  proyision  in  the  policy  as  to 
diange  of  interest  was  the  same  as  in  those  before  ns,  and  the 
conrt  held  that  the  plaintiff  could  not  recover.  It  was  there 
said  that  the  great  weight  of  authority  held  that  when  the  con- 
dition is  against  any  change  in  the  title,  there  is  no  breach  un- 
less there  is  a  change  in  the  legal  title,  but,  it  was  added,  ^the 
word  'interest'  is  broader  than  the  word  'title,'  and  includes  both 
l^al  and  equitable  rights'':  See,  also,  Germond  y.  Home  Ins. 
Co.,  2  Hun,  540;  Arkansas  Fire  Ins.  Co.  y.  Wilson,  67  Ark.  558, 
55  S.  W.  985 ;  18  Ency.  of  Law,  2d  ed.,  289,  etc.  In  the  Encyclo- 
pedia of  Law  the  development  of  the  clause  against  alienation  is 
discussed  and  many  authorities  cited.  When  we  remember  the 
manifest  object  of  such  provisions  and  the  explicit  language  used 
in  these  policies,  we  cannot  escape  the  conclusion  that  a  sale, 
such  as  was  made  by  Mrs.  Houghton,  did  render  the  policies 
void.  It  may  be  that  great  hardship  is  sometimes  imposed  on 
innocent  persons,  by  reason  of  such  provisions  in  insurance  pol- 
ides,  but  that  does  not  justify  courts  in  refusing  to  enforce  con- 
tracts, as  made  by  the  parties,if  lawful.  When  theprovisions  are 
reasonable  and  tend  to  prevent  incendiarism  or  carelessness, 
which  may  inflict  losses  upon  other  persons  whose  properties 
are  in  the  vicinity,  their  language  should  at  least  be  given  its 
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Vfotl  and  ordixuury  meaning.  When  a  sale  of  property  ^  is 
thus  made,  it  is  a  simple  matter  to  obtain  the  consent  of  Qie 
insurer,  if  his  risk  is  not  materially  increased,  and  if  it  is  8i> 
inoeased  why  should  he  be  subjected  to  a  hazard  that  he  hss 
not  assumed  ?  Until  the  offer  of  the  Houghtons  had  been  a^^ 
eepted,  a  different  condition  existed,  but  after  it  was,  there  was 
then  a  binding  agreement  on  the  one  part  to  sell  and  on  the 
other  to  purchase,  and  there  was  hence  a  change  of  interest  in 
the  subject  of  insurance.  It  is  not  necessaiy  for  qb  to  deto^ 
mine  in  this  case  whether  a  judgment  obtained  in  inyitnm  or 
the  mere  filing  of  a  mechanic's  or  other  lien  would  work  a  foi^ 
feiture.    Such  questions  are  not  before  us. 

4.  There  can  be  no  recovery  against  the  Westchester  Fire  In- 
surance Company  of  New  York  by  the  appellant.  Under  its 
own  theory  Mrs.  Houghton  had  the  power,  as  trustee,  to  collect 
the  insurance  money,  and  hence  that  company  cannot  be  held 
xesponsible  for  paying  it  over  to  her. 

The  decree  will  be  affirmed,  in  so  far  as  it  dismisses  the  bill 
against  the  Westchester  Fire  Insurance  Company  of  New  York, 
the  German  Fire  Insurance  Company  of  New  York,  the  Me- 
diants and  Manufacturers'  Fire  Insurance  Company  of  Balti- 
more City,  and  the  Palatine  Insurance  Company,  Limited^  of 
Manchester,  England,  but  it  will  be  rcYersed  in  so  far  as  it  is 
dismissed  as  against  Mr.  and  Mis.  Houghton.  As  the  *  otho 
fiTe  insurance  companies  haye  come  into  court  and  offered  to 
pay  the  proper  party,  the  bill  will  be  retained  as  to  thenu  The 
amounts  due  can  be  ascertained  and  the  court  below  can  thoi 
pass  a  decree  against  the  Houghtons,  requiring  them  to  pay 
oyer  what  the  Westchester  company  has  paid  and  the  amoonts 
reoeived  of  the  five  companies  if  paid  to  them.  That  can  be 
paid  into  the  court  below  by  the  companies  in  this  case,  if  they 
80  desire,  as  all  persons  interested  are  parties  to  it^  and  haye 
lequested  the  court  to  dispose  of  all  the  questions. 

It  is  but  proper  that  Mrs.  Houghton  should  be  allowed  all 
co8t»  and  expenses  incurred  by  her  in  securing  any  of  the  fund 
she  has  received,  or  will  receive,  on  account  of  the  insurance, 
and  that  the  costs  be  paid  out  of  the  funds  in  her  handa.  This 
08  may  include  reasonaible  commissions  on  the  amount  she  re- 
ceives, if  the  court  below  is  of  the  opinion  she  is  entitled  to 
them  under  the  facts  that  may  be  presented  to  it,  or  are  within 
its  knowledge.  There  is  not  sufficient  in  the  record  to  enable  us 
to  determine  that. 
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Decree  a£5rmed  in  part  and  reyeraed  in  part  and  eanae  r^ 
inanded^  Oaroline  S.  Houghton  to  pay  the  coeta  out  of  the  in- 
amanee  funds  in  her  hands. 


Vlre  Inauranee — Change  of  Interest.— TTnd^  the  condftlona  of  an 
Insurance  policy  that  It  shall  become  void  If  the  Interest  of  the  In- 
mred  becomes  other  than  the  entire,  nncondltlonal,  unencumbered* 
and  sole  ownership,  the  policy  Is  not  avoided  because  the  insured 
entered  into  an  executory  contract  in  writing  to  sell,  where  no  deed 
passes  and  no  possession  is  given:  Arkansas  Fire  Ins.  Go.  v.  Wilson, 
67  Arlc.  553,  77  Am.  8t  Rep.  129,  55  S.  W.  033.  But  see  Gibb  v. 
Philadelphia  etc.  Ins.  Ck>.,  59  Minn.  267,  60  Am.  St  Rep.  405,  61  N. 
W.  137.  A  transfer  by  the  insured  of  less  than  his  entire  interest 
Id  the  property  does  not  defeat  the  policy:  Clinton  v.  Norfolk  Mut. 
Fire  Ins.  Ga,  176  Mass.  486,  79  Am.  St  Rep.  925,  57  N.  B.  99&  See^ 
farther,  the  monographic  note  to  Morrison  ▼•  Insurance  Ck).,  69  Am. 
Dec  804^12. 


WEBB  T.  WEBB. 

[92  Md.   101.  48  Atl.  96.1 

WILLS— VESTED  LEGACIES.— Legacies  *to  be  given  to  my 
gprandsons,  or  to  the  survivor  or  survivors  of  them,  at  such  times  as 
my  executors  may  find  convenient  and  In  accordance  with  their  best 
Judgment,  but  in  no  case  before  they  or  either  of  them  shaU  have 
reached  the  age  of  twenty-one  years,*'  are  vested.  The  direction  as 
to  time  of  payment  relates  to  the  enjoyment  and  not  to  the  time 
^  vesting. 

WILLS— VESTED  LEGACIES.— Any  bequest  to  a  person 
In  esse,  unless  there  is  some  clearly  expressed  desire  or  manifest 
season  for  suspending  or  deferring  the  time  of  vesting,  confers  an 
Immediate  vested  interest,  although  the  time  of  enjoyment  may  b» 
postponed. 

WILLS— LEGACIES— INTEREST.— If  the  testator  stands  Id 
loco  parentis  to  the  legatee,  and  the  latter  is  otherwise  unprovided 
for,  interest  is  allowed  upon  the  legacy  from  the  deatl:!  of  the  tesr- 
tator,  although  a  future  time  is  fixed  for  its  payment 

WILLS— LEGACIES.— EVIDENCE  OF  INTENTION  on  the 
part  of  a  testator  to  stand  In  loco  parentis  to  his  legatee  may  be 
found  upon  the  face  of  the  wlU,  from  the  nature  of  its  provisions,. 
or  in  the  conduct  of  the  testator,  and  in  the  circumstances  surroundr 
lug  them  and  the  beneficiary. 

WILLS— LEGACIES— INTEREST.— If  a  testator  places  him- 
self In  loco  parentis  to  his  legatee  by  paying  a  sum  weekly  or  other- 
wise for  his  support,  who  Is  otherwise  without  support.  Interest  is 
payable  upon  his  death  on  the  legacy,  although  it  is  made  payable 
to  the  legatee  upon  his  attaining  a  specified  age. 

WILLS  —  CONTINGENT  LEGACIES— INTEREST.— A  be- 
quest of  legacies  to  beneficiaries  named,  'hKrho  may  live  to  reach 
the  age  of  twenty-one  years."  creates  contingent  legacies,  which  do 
not  ^gin  to  draw  interest  until  the  happening  of  the  condition 
upon  which  they  are  predicated. 
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0.  0.  and  F.  Y.  Bhodea^  for  fhe  appellant 

F.  Ooanell  and  J.  W.  McElroy,  for  the  appellee. 

^^  SCHMTTCEEB,  J.  This  is  an  appeal  from  an  order 
allowing  a  oonnsel  fee  ont  of  the  income  from  certain  legacia 
held  by  the  appellants  in  trust  for  the  infant  appelleea.  Tlie 
reasonableness  of  the  amonnt  of  the  fee  is  admitted,  but  fhe 
appellants  deny  that  they  hare  any  fonds  ont  of  whidi  to  pay 
it,  and  thus  raise  for  determination  the  main  issue  in  the  oss^ 
which  is:  From  what  time  do  the  legacies  bear  interest? 

William  P.  Webb,  the  grandfather  of  the  infant  appellee^ 
who  are  the  children  of  his  deceased  son,  Oeorge  P.  Webb^  in  Us 
will  gave  to  his  two  sons,  William  B.  and  Armstead  If  .^  all  of 
his  estate  of  every  kind  other  than  that  described  in  the  follow- 
ing clause,  i.  e.,  ^'excepting  only  the  ten  shares  of  the  sfaK^  <rf 
the  Lorraine  Cemetery  Company  of  Baltimore  City,  and  the 
ten  lots  in  the  said  cemetery,  which  were  formerly  the  ^^^  pov- 
erty of  my  deceased  son,  Oeorge  Prescott  Webb,  and  which  be- 
came mine  npon  the  death  of  my  sister,  Eliza  Ann  WeblH  ts 
whom  they  had  been  transferred,  to  my  grandsons,  or  the  sur- 
▼ivors  or  snrviyor  of  them,  the  sons  of  my  deceased  son,  Oeoige 
Piescott  Webb,  to  whom,  or  to  the  enrrivors  or  sorvivor  of  thera. 
I  also  desire  my  execntors  hereinafter  named  to  give  at  audi 
time  or  times  as  they  may  find  convenient  and— aocordancs 
with  their  best  judgment  not  earlier,  howeyer,  than  they  or 
either  of  them  shall  reach  the  age  of  twenty-one  years,  the  sma 
of  ten  thousand  dollais  each.''  The  two  living  sons,  WiUiam 
B.  and  Armstead  M.,  who  are  the  appellants,  were  named  as 
execntors  in  the  will. 

The  testator,  by  a  codicil  to  his  will,  provided  as  follows: 
^'Wherefis,  in  said  will,  in  the  clauses  succeeding  tbe  one  begin- 
ning 'and  excepting  only,  etc.,'  there  is  an  omission  that  renders 
esid  clauses  ambiguous,  and  it  is  my  purpose  and  intention  by 
this  codicil  to  correct  said  ambiguity  and  also  to  make  oertaia 
other  changes  in  my  will  aforesaid: 

'^ow,  therefore,  I  will  and  bequeath  as  foUows:  That  the 
ten  (10)  shares  of  the  stock  of  the  Lorraine  Cemetery  Com- 
pany of  Baltimore  City,  and  the  ten  (10)  lots  in  the  said 
etery,  formerly  the  properly  of  my  deceased  son,  George 
cott  Webb,  which  became  mine  on  the  death  of  my  sister,  X3iB 
Ann  Webb,  to  whom  they  had  been  transferred,  be  giTcn  ts 
my  grandsons  (or  to  the  survivors  or  survivor  of  them)^  tiie 
sons  of  my  deceased  son,  Oeorge  Prescott  Webb,  at  such  time 
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€^  times  as  my  executors  hereinbef oie  named  may  find  conven- 
ienty  and  in  accordance  with  their  best  judgment,  but  in  no  case 
before  they  or  either  of  them  shall  ha^e  readied  the  age  of 
twenty-one  years;  to  whom  (or  to  the  survivors  or  survivor  of 
fhem) 

^  also  desire  my  executors  to  give^  under  the  above  limita- 
tions as  to  age  and  time  or  times,  tiie  siun  of  five  thousand 
dollars  ($5,000)  each.'' 

The  testator's  widow,  Anna  Eliza  Webb,  by  her  will  made 
provision  for  the  appellees  as  follows:  ''After  the  payment  of 
all  my  just  debts  and  funeral  expenses,  •  •  •  •  ^^  I  give,  devise 
and  bequeath  to  each  of  my  grandsons^  the  sons  of  my  deceased 
son,  Qeorge  Frescott  Webb,  who  may  live  to  reach  the  age  of 
twenty-one  years,  the  sum  of  one  thousand  dollars;  I  give,  de« 
viae,  grant,  and  bequeath  all  the  residue  of  my  estate,  real,  per- 
sonal, and  mixed,  of  every  description  and  wherever  situated, 
to  my  two  sons,  tiie  Beverend  William  Bollins  Webb  and  Arm- 
stead  Moore  Webb,  or  the  survivor  of  them,  absolutely/'  She 
also  made  the  appellants  her  executors. 

William  P.  Webb  died  on  December  23,  1895,  and  his  wife 
died  on  November  22,  1898.  The  wills  of  both  were  admitted 
to  probate  and  the  appellants  qualified  as  executors  of  each  wilL 

Tbe  equitable  appellees  were  infants  of  tender  years  at  the 
death  of  their  father,  Oeorge  Frescott  Webb,  who  left  them  en- 
tirely without  means  of  support  They  were  taken  to  the  resi- 
dence of  their  aunt,  the  legal  appellee,  who  is  a  seamstress, 
depending  upon  her  own  labor  for  her  maintenance.  The 
grandfather,  William  P.  Webb,  paid  to  the  aunt  the  weekly  sum 
of  five  dollars  as  long  as  he  lived  for  the  board,  or  toward  the 
iupport^  of  the  infant  orphans.  After  his  death  his  wife  con- 
tinued to  make  the  same  weekly  payment  until  she  died,  and 
after  that  the  appellants  made  the  weekly  payment  for  account 
of  the  legacies  xmtil  the  institution  of  this  suit 

The  bill  of  complaint  was  filed  by  the  appellees,  who  are  still 
infants^  by  their  aunt,  who  had  been  appointed  their  guardian, 
setting  forth  the  facts  already  stated,  and  averring  that  the 
appellants  had  ample  assets  to  pay  the  legacies  of  both  wills  in 
fnlL  It  prayed  that  the  legacies  under  each  will  to  the  ap- 
pelleea  might  be  treated  as  trust  funds  in  the  hands  of  the 
appellants,  and  that  the  court  would  assume  jurisdiction  of  the 
tnists  and  supervise  their  administration  for  the  support  and 
education  of  the  appellees,  and  for  general  relief. 
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The  appellants  did  not  assume  a  hoetfle  attitude  to  the  pn>- 
nor  object  to  the  joinder  of  the  two  traats  in  one  cisc^ 


which  had  been  made  for  the  purpose  of  economy.  They  an- 
swered the  bill  admitting  most  of  its  allegations  of  fact^  is« 
dnding  ^^  the  possession  by  them  of  assets  snfficiext  to  psy 
the  Icigades,  and  expressing  their  willingness  to  ]>aaB  orer  the 
amount  of  the  Isaacs  from  themselTea  as  ezecntors  to  flwm- 
•elTes  as  testamentary  trustees^  and  to  gi^e  bond  for  the  faitb- 
fol  performance  of  the  trosts  of  the  two  wills  pertaining  to  flie 
reqpeetiTe  legacies.  They,  however,  in  their  answer  contended 
4hat  flie  appellees  were  not  entitled  to  any  interest  on  their  lega- 
tes nnti}  after  they  reached  twenty-one  years  of  age,  and 
ihat  in  case  of  the  death  of  either  of  them  before  mrrmng  at 
tthat  age,  his  legtcy  would  lapse  into  the  estate  of  the  testator. 
After  testimony  had  been  taken  establishing  the  facta  of  ftm 
ease,  an  order  of  court  was  passed  by  consent  on  June  23,  1899, 
describing  the  appellants  aa  trustees^  haying  in  chaige  the  leg- 
acies devised  to  the  infant  appellees  and  directing  them  to  pay 
to  the  guardian  of  the  appellees  the  monthly  sum  of  thirty-two 
dollars  and  fifty  cents,  until  the  further  order  of  the  court  in 
the  premises,  and  proriding  that  such  payments,  as  well  as  the 
like  payments  theretofore  made,  *^  a  charge  and  credit  upon 
the  respective  legacies/*  The  appellants  then  filed  a  duly  ep- 
proved  bond  for  the  faithful  discharge  of  the  tmst  reposed  in 
them  respecting  the  legacies  to  the  appellees  under  the  wills  of 
their  grandfather  and  grandmother,  or  by  the  order  already 
passed,  or  such  orders  or  decrees  as  might  be  thereafter  passed 
in  the  case.  The  court  did  not  by  its  order  formally  assume 
jurisdiction  of  the  trusts  of  the  wills  in  respect  to  the  l^gadea 
to  the  appellees,  or  direct  them  to  be  thereafter  executed  under 
its  supervision,  but  that  was  the  practical  result  of  the  order, 
as  it  gave  directions  in  reference  to  the  performance  of  the 
trusts,  and  declared  that  the  order  should  be  operative  only  nntfl 
the  further  order  of  the  court,  thus  plainly  indicating  a  purpose 
to  retain  the  bill  for  further  action  thereon.  The  appellants 
were  not  designated  trustees  in  either  of  the  wills,  but  the 
duties  imposed  upon  them  in  reference  to  the  custody  of  the 
legacies  for  an  indefinite  period  were  more  appropriate  to  the 
<^e  of  trustee  than  that  of  executor,  and  they  by  their  answer 
filed  in  this  case,  expressed  their  willingness  to  turn  **•  over 
the  legacies  from  themselves  as  executors  to  themsdves  as  trus- 
tees, and  give  bond  in  the  latter  capacity,  which  they  have  since 
done,  and  the  ord»  of  court  of  June  23,  1899,  passed  with 
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aasenly  treated  and  described  them  as  truslees.  They  can- 
not  now  retrace  their  steps  and  elect  to  act  as  executors:  State 
▼.  Cheston,  51  Md.  352. 

About  three  months  after  the  date  of  the  order  last  referred 
to^  the  appellees  filed  a  petition  in  the  case  asking  for  an  ao» 
<^otinting  nnder  the  courfa  direction  of  the  moneys  paid  to 
them  or  for  their  account  or  benefit  by  the  appellants  since  the 
death  of  the  testator  and  testatrijL  Upon  this  petition  an  or- 
der was  passed  referring  the  case  to  the  auditor  to  state  an 
account.  After  the  case  went  to  the  auditor  the  counsel  for 
the  appellees  filed  a  petition  asking  to  be  allowed  a  counsel  fee 
for  their  professional  services  in  the  case.  Annexed  to  this  peti- 
tion was  the  certificate  of  several  reputable  members  of  the  bar 
€ugge8ting  two  hundred  and  fifty  dollars  as  a  fair  and  reasonable 
fee.  An  ex  parte  order  was  passed  by  the  courts  allowing  the  fee 
as  prayed.  The  appellants  then  filed  two  successive  petitions  in 
which  they  prayed  that  the  order  referring  the  case  to  Ihe  auditor 
to  state  an  account^  and  also  the  order  allowing  the  counsel  f ee, 
might  be  vacated,  because  the  order  of  June  23, 1899,  was  an  ad- 
judication of  the  matters  at  issue  between  the  parties,  and  that 
the  petitioneie  had  no  estate  in  their  hands  that  was  being  ad- 
ministered under  the  direction  of  the  court,  and  that  therefore 
the  court  had  no  judisdiction  to  pass  the  orders. 

The  parties  were  then  heard  in  argument  by  the  court,  which 
passed  the  order  appealed  from,  determining  that  the  legacies 
to  the  appellees  were  in  the  hands  of  the  appellants  as  trustees, 
and  that  the  petitioning  counsel  were  entitled  to  compensation 
for  their  professional  services  and  fixing  the  fee  at  two  hundred 
and  fifty  dollars,  the  reasonableness  of  that  amount  not  being 
objected  to  by  counsel  for  the  trustees,  and  directing  it  to  be 
paid  out  of  the  income  of  the  trust  estate. 

The  order  appealed  from  did  not  in  terms  pass  upon  the  po- 
rtion asserted  by  the  appellants,  that  the  order  of  June  23, 
lu  2899,  was  a  final  adjudication  of  the  matters  at  issue  be- 
tween the  parties,  but  it  is  evident  from  the  face  of  the  order  of 
June  23d  that  it  was  not  intended  to  be  final,  as  it  was  by  its 
own  terms  to  be  operative  only  until  the  further  order  of  the 
court  The  case  is  still  open  for  the  determination  of  the  issues 
raised  by  the  bill  of  complaint,  which  contained  a  distinct  prayer 
that  the  court  would  assume  jurisdiction  over  the  legacies  as  m 
trust  fund  and  supervise  and  direct  the  administration  of  the 
trust  All  questions  arising  incidentally  to  such  administra- 
tion may  be  heard  and  determined  in  this  proceeding. 
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We  tlunk  that  the  derise  and  legacies  gi^en  to  the  eqnitaUe 
appellees  by  the  will  of  &eir  grandfather  were  vested,  and  thai 
the  direction  aa  to  the  time  of  their  payment  related  to  the  eih 
joyment  and  not  to  the  Testing.  This  conrt  has  in  a  long  line 
of  decisiozu  announced  and  reiterated  the  doctrine  that  the  law 
farors  the  early  Testing  of  estates.  Eren  in  the  case  of  deyises 
and  legacies  in  remainder^  of  which  the  devisee  or  legatee  does 
not  come  into  possession  until  after  the  expiration  of  a  life  es- 
tate, it  has  uniformly  been  held  that  the  postpcnement  of  the 
time  of  enjoyment  will  not  defer  the  resting  of  the  gift,  which 
will  be  held  to  be  rested  whenerer  it  can  fairly  be  done  without 
doing  riolence  to  the  language  of  the  will:  Spence  t.  Bobins^ 
6  OiU  &  J.  507>  26  Am.  Dec.  587 ;  Lark  r.  Linstead,  2  Md.  420; 
Tayloe  r.  Mosher,  29  Md.  443 ;  Fairfax  r.  Brown,  60  Md.  50; 
Crisp  T.  Crisp,  61  Md.  149;  Von  der  Horst  r.  Von  der  Honi^ 
88  Md.  129,  130,  41  AtL  124.  The  genersl  rule  is,  that  any 
derise  or  bequest  to  a  person  or  persons  in  esse,  unless  there 
be  some  clearly  expressed  desire  or  manifest  reason  for  sus- 
pending or  deferring  the  time  of  resting,  confers  an  immediate- 
ly rested  interest,  although  the  time  of  enjoyment  may  be  post- 
poned": Dulaney  r.  Middleton,  72  Md.  76,  19  Atl.  149. 

In  the  case  before  us,  the  derise  and  legacy  are  made  directly 
to  persons  in  esse  named  in  the  will,  without  the  interrention 
of  any  intermediate  estate.  It  is  true  the  executors  are  directed 
to  pay  orer  the  legacies  at  such  times  as  they  may  find  con- 
renient  and  in  accordance  with  their  best  judgment,  and  not  ^^^ 
before  the  legatees  shall  hare  reached  the  age  of  twenty-one 
years  but  these  directions  relate  merely  to  the  time  of  enjoy- 
ment and  are  not  of  the  substance  of  the  gift  The  expreasion, 
*Hhe  surrirors  or  surriror  of  them,"  used  in  connection  with 
the  gift  to  the  grandchildren,  is,  in  our  judgment,  to  be  referred 
to  the  date  of  the  death  of  the  testator,  as  their  presence  in 
the  will  in  the  connection  in  which  they  are  used  does  not 
manifest  anything  like  a  clear  intention  on  the  part  of  the  tes- 
tator to  postpone  the  time  of  resting  of  his  gifts  to  his  grand- 
children. 

Ordinarily,  a  legacy  bears  interest  only  from  the  time  at 
which  it  is  by  the  terms  of  the  will  made  payable,  but  it  is 
well  settled  that  where  the  testator  stands  in  loco  parentis  to 
the  legatee,  and  the  latter  is  otherwise  unprorided  for,  interest 
will  be  allowed  upon  the  legacy  from  the  death  of  the  testator, 
notwithstanding  the  fact  that  a  future  time  is  fixed  for  its  pay- 
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ment:  Badd  t.  Garriaon,  45  Md.  420;  Von  der  Hoist  t.  Von 
4er  Hoist,  88  Md  129,  41  AtL  124. 

One  who  stands  in  loco  paientis  is  defined  by  this  couit  in 
Yon  del  Hoisf  s  case  as  a  peison,  '^who  means  to  pat  himself 
in  the  sitnation  of  the  lawful  father  of  the  child  with  reference 
to  the  father^s  office  and  duty  of  making  provision  for  the 
child/'  Evidence  of  Ihe  intention  on  the  part  of  a  testator  to 
otand  in  this  relation  to  his  legatee  may  be  found  upon  the  face 
of  the  willy  from  the  nature  of  its  provisions,  or  in  the  conduct 
of  the  testator  and  in  the  circumstances  surrounding  him  and 
the  beneficiary:  Yon  der  Horst  v.  Yon  der  Horst,  88  Md.  129, 
41  Atl.  124,  and  cases  there  cited. 

In  Bogers  v.  Soutten,  2  Keen,  598,  a  testator  in  his  lifetime, 
voluntarily  became  bound  to  the  parish  for  the  support  of  an 
illegitimate  child  of  his  son  and  made  weekly  payments  of 
three  shillings  for  that  purpose,  with  a  few  exceptions,  as  long 
SB  he  lived.  It  was  held  by  Langdale,  master  of  the  rolls, 
that  the  testator  had  placed  himself  in  loco  parentis  to  his 
grandchild,  and  that  interest  was  payable  from  his  death  on  a 
iBgacy  given  by  him  to  the  diild,  allliough  by  the  terms  of  his 
'Will  itko  legacy  was  made  payable  on  the  child^s  attaining  twen- 
'ty-one  years  of  age. 

^^  In  the  present  case  the  legatees  had,  for  some  time  prior 
to  the  testatoi^s  death,  been  infant  orphans  of  tender  years,  and 
absolutely  without  means  of  support  They  were,  as  we  have 
fdready  said,  taken  charge  of  by  an  aunt,  who  is  a-  single 
woman,  earning  her  living  by  sewing,  and  the  testator  paid  to 
lier  five  dollars  per  week  for  their  board  or  for  the  expense  of 
their  maintenance.  The  aunt  testified  that  this  weekly  sum, 
together  with  occasional  gifts  of  clothing  and  a  donation  of 
thirty  dollars,  constituted  the  sole  income  or  means  of  support 
of  the  legatees  nntil  recently,  when  some  of  them  have  at  timea 
been  able  to  earn  small  wages.  The  weekly  sum  paid  by  the 
testator  for  the  board  or  support  of  his  legatees,  who  were  his 
infant  grandchildren,  was  not  a  large  one,  but  in  view  of  his 
blood  relation  to  them  and  the  fact  that  they  were  without 
other  support,  we  are  justified  in  reaching  the  conclusion  from 
luB  conduct  and  the  surrounding  circumstances  that  he  in- 
tended to  pnt  himself  in  loco  parentis  to  them.  Such  being 
the  case,  it  follows  that  the  appellees  are  entitled  to  interest  on 
their  pecuniary  legacies  from  the  death  of  the  testator,  and  up* 
on  the  same  ground  are  entitled  to  the  income,  if  any,  produced 
fmrtfl  the  death  by  the  property  specifically  bequeathed  to  them. 
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The  legacies  of  one  fhoiuand  doUan  each,  given  ta  the  appd- 
leea  by  tbB  will  of  their  grandmother,  aie  of  a  different  duno- 
tor.  They  were  given  'Ho  each  of  mj  [her]  grandeona,  the  toni 
of  my  deceased  son,  George  Preecott  Webb,  who  may  live  to 
readi  the  age  of  twenty-one  years.'*  These  l^^aciee  were  givca 
upon  the  plain  condition  that  each  legatee  mnat  mrriye  at  i 
gi^en  age  to  entitle  him  to  take  at  all,  and  they  are,  fherefoto^ 
not  Tested,  but  contingent,  legacies,  uid  do  not  b^;in  to  bear 
interest  until  the  title  to  them  vests  by  the  happening  of  Ob 
oondition  upon  which  they  aie  predicated. 

It  follows  from  what  we  have  said  that  the  order  appealed 
from  must  be  affirmed  and  the  case  remanded  for  the  fnitber 
administration  of  the  trosts  of  the  legadea  under  the  Bllpe^ 
vision  of  the  drcait  court. 

Order  afiSrmed  and  cause  r^nanded* 


Xiegaoiea— When  Vsated.— The  general  rale  i8»  that  If  futurity  If 
4umexed  to  the  suhstance  of  a  gift,  the  vesting  Is  suspended;  hot  If 
the  gift  Is  absolute,  and  the  time  of  payment  only  Is  postpmed,  tti 
gift  vests  at  once:  See  the  extended  note  to  Goebd  v.  Wolf,  10  An. 
£t  Rep.  471;  Patton  v.  Ludington,  lOS  Wis.  029,  74  Am.  St.  Bep.  9101 
70  N.  W.  1078.  A  gift  by  will  to  a  person,  if  or  when  he  ahan  at- 
tain a  certain  age,  does  not  vest  until  the  age  is  attained:  Sidrsd  ?. 
Meek,  183  lU.  20,  76  Am.  St  Rep.  86,  66  N.  B.  680. 

Legaoiea— Intareat  on.*Though  a  wiU  declares  that  the  executor 
ahall  not  be  required  to  pay  certain  legacies  until  such  time  as  tt 
may  be  practicable  to  do  so,  having  regard  to  the  beneficial  nuuh 
agement  of  the  estate,  they  bear  interest  commendnir  one  yetf 
from  the  testator's  death,  if  the  statute  declares  that  legacies  sit 
due  and  deliverable  at  the  expiration  of  one  year  after  audi  d»> 
cease,  and  bear  interest  after  they  are  due  and  deliveratile:  la  n 
WiUiamSi  112  Oak  621.  68  Anu  St.  B^  224^  44  Fac  806^ 


WOBTHINGTON  v.  STATB. 

[02  Md.  222,  48  Aa  866.] 

ABORTION— MANSLAUGHTER.— Death  of  a  woman  eaussfl 
hy  an  abortion  is  manslaughta*,  and  not  murder. 

ABORTION— MANSIiAUGHTBR.—INDICTMBNT  foe  msa- 
slaughter  In  causing  the  death  of  a  woman  by  means  of  an  abo^ 
tion  is  valid. 

BVIDBNCB— DYING  DECLARATIONS  OF  WOMAN  SUB- 
JECTED TO  AN  ABORTION.— Under  an  indictment  charsteir  mta- 
alaughter  in  causing  the  death  of  a  woman  by  means  of  an  abortksi, 
evidence  of  the  dying  declarations  of  the  woman  Is  admissible  Is 
eTidence,  since  the  indictment  charges  a  homicide^ 
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BnriDBNOB^DYING  DB0LARATI0N9  are  admissible  In 
evidence  when  the  declarant  constantly  belieyes  that  death  is  aiH 
proachlng^  although  the  attending  physician  holds  out  hope  of  re- 


BVIDBNCB  —  DYING  DB0i:4ARATI0NS-IDBNTITT  OP 
PABTT  NAMBD.^If  a  woman  makes  a  dying  declaration  that  a 
certain  person,  naming  him,  committed  an  abortion  npon  her,  the 
Identity  of  the  person  named  with  the  accused  Is  a  question  for  the 
Jury. 

BYIDBNGB-DYING  DBCLARATIONS.—If  a  person  has  ex- 
jpressed  a  continuing  belief  that  he  Is  about  to  die,  declarations 
made  by  him  on  a  subsequent  day,  and  while  such  belief  still  con- 
tinues, as  to  the  cause  of  death  are  admissible  in  evidence. 

BYIDBNCB— DYING  DBCLARATIONS.— A  witness  attempt- 
teg  to  testify  to  dying  dedarations  made  to  him  need  not  repeat  the 
exact  language  of  the  declarant,  but  may  give  his  recollection  of  Its 
aubstance. 

BVIDBNOB.— DYING  DBCLARATIONS  made  In  response  to 
questiona  pnq;K>unded  to  the  declarant  are  competent  evidence. 

The  indictment  in  this  case  was  as  follows: 

^State  of  Maryland^  city  of  Baltimore^  to  wit:  The  jurors  of 
the  state  of  Maryland^  for  the  body  of  the  city  of  Baltimore, 
do  on  their  oath  present  that  George  C.  Worthington,  late  of 
said  city,  on  the  eighteenth  day  of  June,  in  the  year  of  our  Lord 
1899,  with  force  and  arms,  at  the  city  aforesaid,  in  and  upon 
one  Amelia  A.  Miller,  feloniously  and  willfully  did  make  an 
assault,  and  did  then  and  there  feloniously  and  willfully  foroe, 
ihmst,  and  strike  a  certain  instrument,  to  the  jurors  aforesaid 
imknown,  which  he,  the  said  George  C.  Worthington,  then  and 
there  had  and  held  in  his  right  hand,  up  and  into  the  body  and 
womb  of  the  said  Amelia  A.  Miller,  who  was  then  and  there 
pregnant  with  child,  and  did  then  and  there  feloniously  and 
willfully  give  and  administer  to  the  said  Amelia  A.  MiUer,  so 
being  pregnant  with  child  as  aforesaid,  diyers  dangerous  poi* 
sons,  drugs,  mixtures,  preparations,  medicine,  and  noxious 
things,  the  more  particular  description  of  which  is  to  the  jurors 
aforesaid  unknown,  for  the  purpose  then  and  there  of  causing, 
without  legal  justification,  the  miscarriage  and  abortion  of  the 
said  Amelia  A.  Miller,  thereby  then  and  there  inflicting  on  the 
said  Amelia  A.  Miller  in  and  about  her  womb  and  other  in- 
ternal parts,  certain  mortal  bruises,  wounds,  lacerations,  sick- 
ness^ and  feebleness  of  body,  of  which  said  mortal  bruises, 
wounds,  lacerations,  sickness,  and  feebleness  of  body,  she,  the 
said  Amelia  A.  Miller,  afterward,  to  wit,  on  the  thirtieth  day 
of  June,  in  the  said  year  there  died. 

^And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  he,  the  said   George  C.  Worthington,   her,  the  said 
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Amelia  A.  Miller,  in  the  maiiiifir  and  by  meuia  aforesaid  feloni- 
oudy  and  willfollj  did  kill  and  slay. 

"And  that  before  the  oommiBsion  of  the  felony  aforessid, 
Heniy  O.  Allgire,  late  of  said  city,  on  the  said  eighteenth  day  of 
June,  in  the  said  year,  at  the  said  dtj,  did  felonionsly  and  wiD- 
folly  counsel,  aid,  incite,  and  procure  the  said  Oeorge  C.  Wortb- 
ington  to  commit  in  manner  and  form  aforesaid,  the  said  felony 
contrary  to  the  form  of  the  act  of  assembly  in  such  case  made 
and  proridedy  and  against  the  peace,  goyemment,  and  dignity 
of  the  state.  HENB Y  DTJFFY, 

^State^s  Attorney  for  the  City  of  Baltimare.* 

The  aboTe  indictment  duly  indorsed :  "True  Bill. 

"B.  H.  WALKEB, 
"Assistant  Foreman.* 

W.  P.  White,  for  the  appellanL 

I.  Baynor,  attorn^  general,  and  B.  IL  HcLane,  staters  attof- 
ney,  for  the  appellee. 

^^  PEABCE,  J.  The  defendant  was  indicted  in  the  erim* 
inal  court  of  Baltimore  for  manslaughter,  in  causing  the  death 
of  Amelia  A.  Miller,  through  an  abortion  performed  cm  her  by 
him.  He  demurred  to  the  indictment,  and  the  demurrer  being 
OTermled,  he  was  conyicted  and  was  sentenced  to  the  penitentia- 
xy  for  ten  years.  Nine  bills  of  exception  were  taken  to  the  ad- 
missibility of  eridence,  and  the  questions  thus  presented,  to- 
gether with  the  demurrer,  are  now  before  us  for  determixiatioiL 
As  the  demurrer  raises  a  question  of  novelty  and  of  some  un* 
portance  in  criminal  pleading  and  practice,  we  shsll  request  the 
reporter  to  set  out  the  indictment  in  fulL 

The  appeal  has  been  ably  argued  on  both  sides  and  the  ex* 
perienced  and  distinguished  counsel  of  the  defendant  addressed 
a  very  earnest  appeal  to  us  for  the  correction  of  Ihe  graye  ef^ 
rors  which  he  contends  were  made  in  the  rulings  upon  the  de- 
murrer and  upon  the  evidence,  and  we  have  responded  in  a 
careful  and  patient  search  for  any  error  which  would  require 
or  would  justify  a  reversal  of  the  judgment 

The  proposition  upon  which  the  demurrer  is  based  is,  that 
the  death  of  a  woman  resulting  from  a  criminal  abortion  upotk 
her  is  at  common  law  murder,  and  the  indictment,  if  it  can 
at  all  be  regarded  ss  an  indictment  for  homicide,  is  defective, 
because  it  charges  death  as  the  result  of  the  abortion,  but 
charges  the  defendant  with  the  crime  of  manslaughter  instead 
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of  murder.  It  is  contended  that  this  defect  is  obyions  from  the 
fact  that  mnrder  and  manshinghter  are  different  crimes  and 
not  different  degrees  of  the  same  crime,  and  the  farther  fact 
that  ihere  is  no  statute  in  this  state  reducing  the  character  9t 
the  crime — ^when  the  death  of  the  mother  is  caused  by  a  dim* 
inal  abortion — ^from  murder  to  manslaughter. 

'^  The  principal  reliance  for  this  contention  is  flia  case  of 
State  T.  Moore,  25  Iowa,  137,  95  Am.  Dea  176,  in  which  the 
opinion  of  the  court  was  deliyered  by  Judge  Dillon.  The  de* 
f endant  was  indicted  for  murder  in  the  second  degree  l^  abor- 
tion. The  defendant  demurred  to  the  indictment  on  the 
ground  that  the  offense  charged  was  not  murder,  because  it  had 
been  held  in  Iowa  that  no  act^  though  indictable  at  common 
law,  could  be  punished  as  a  crime  unless  the  act  was  declared 
criminal  by  statute,  and  it  was  argued  that  as  the  statute  de- 
fining and  punishing  murder  was  passed  in  1851,  and  the  stat- 
ute making  the  procuring  of  an  abortion  unlawful  was  not 
passed  until  1858,  that  the  latter  act,  which  says  nothing  about 
murder,  could  not  make  that  murder  which  was  not  so  before. 
The  same  question  was  also  raised  by  a  request  to  the  court  to 
instruct  the  jury  that  they  might  convict  of  manslaughter, 
which  instruction  was  refused.  The  court  held — and  as  we 
think  properly — ^that  the  act  of  1851  being  unrepealed,  contin* 
ned  to  speak  in  1858,  and  had  the  same  force  and  effect  as  if  it 
had  been  passed  concurrently  with,  or  subsequent  to,  the  act 
of  1858,  and  therefore  oyerruled  the  demurrer.  But  the  ques- 
tion still  remained  whether,  under  that  indictment,  a  convictiim 
for  manslaughter  could  be  had.  Upon  that  question  the  court 
cited  the  passage  from  Lord  Hale  (Hale's  Pleas  of  the  Crown, 
429,  430),  relied  on  here,  as  follows:  ''If  a  woman  be  with 
child,  and  any  ono  giyes  her  a  potion  to  destroy  the  child  within 
her,  and  she  takes  it,  and  it  works  so  strongly  that  it  kills  her, 
this  is  murder;  for  it  was  not  to  cure  her  of  a  disease,  but  un- 
lawfully to  destroy  the  child  within  her;  and  therefore  he  that 
gives  a  XK>tion  to  this  end  must  take  the  hazard,  and  if  ili  kills 
the  mother  it  is  murder.'*  The  court  also  cited  to  the  same  ef- 
fect Commonwealth  t.  Parker,  9  Met  263,  43  Am.  Dec.  396, 
per  Shaw,  C.  J.,  and  in  disposing  of  the  demurrer  said:  ''The 
crime  we  hare  seen  was,  at  common  law,  murder,  and  under  our 
statute  is  murder  in  the  second  degree.  Under  the  charge,  and 
under  the  eyidence,  the  defendant  was  guilty  of  murder  in  the 
second  degree  or  of  nothing,  and  hence  the  court  did  not  err 
in  refusing  to  say  to  the  jury  that  they  might  convict  the  de- 
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f endant  "^  of  znandanghter.''  Too  great  respect  cannot  be 
paid  to  the  opiniona  of  these  eminent- judges^  bnt  it  is  obyiouB 
th&t  tiiere  must  be  some  limitations  to  the  doctrine  thna  alleged 
to  be  laid  down  by  Lord  Hale,  and  we  are  unwilling  to  adopt  it 
m  a  hard-and-fast  rule,  eren  though  fortified  by  Judge  Shaw 
and  Judge  Dillon ;  and,  as  the  state's  attorney  has  pointed  out» 
a  careful  examination  of  the  chapter  from  which  the  above  ci- 
tation was  taken  will  show  that  the  word  'Murder''  was  not 
necessarily  used  in  its  technical  sense,  but  as  equiyalent  to 
homicide,  embracing  both  murder  and  manslaughter. 

But  whatever  may  have  been  the  severity  of  the  earlier  com* 
mon  law,  the  propositi(m  is  too  broadly  stated  that  deatii  re- 
sulting from  criminal  abortion  has  always  been  murder  at  com- 
mon law.  The  crime  of  abortion  is  a  misdemeanor  only  at 
common  law,  and  our  statute,  while  broadening  the  scope  of 
the  common  law  and  increasing  the  punishment,  still  leaves  the 
crime  a  misdemeanor.  For  this  reason,  as  stated  in  Clark's 
Oriminal  Law,  page  161,  '^causing  the  mother's  death  in  at- 
tempting an  abortion  is  only  manslaughter  at  conmion  law,  if 
the  attempt  is  not  made  in  a  way  that  endangers  the  mother's 
life.  In  the  latter  case  it  is  murder."  It  is  only  in  jurisdic- 
tions where  abortion  is  raised  by  statute  to  the  grade  of  felony 
that  causing  the  death  of  the  motber  is  necessarily  murder: 
Clark's  Criminal  Law,  191,  174.  Mr.  Wharton  says  in  his 
Criminal  Law,  section  325,  that  where  there  is  no  intent  to 
kill  or  to  inflict  grievous  injury,  and  no  likelihood  of  such  re- 
sult, the  offense  is  but  manslaughter;  and  in  section  318  of  his 
work  on  Homicide  he  says:  ''Whether  the  offense  is  murder  or 
manslaughter  depends  largely  on  the  intent  as  appearing  on 
the  whole  case.  If  the  intent  was  to  kill  or  grievously  injure 
her,  the  offense  is  murder.  It  is  manslaughter  if  the  intent  was 
only  to  produce  the  miscarriage,  the  agency  not  being  one  from 
which  death  or  grievous  injury  would  be  likely  to  result'^ 

It  is  conmion  knowledge  that  death  is  not  now  the  usual,  nor, 
indeed,  the  always  probable,  consequence  of  an  abortion.  The 
death  of  the  mother  doubtiess  moie  frequentiy  resulted  in  the 
days  of  rude  surgery,  when  the  character  and  properties  *"®  of 
powerful  drugs  weire  but  litUe  known,  and  the  control  over  their 
application  more  limited.  But  in  these  days  of  advanced  sur- 
gery and  marvelous  medical  science  and  skill,  operations  are 
performed  and  powerful  drugs  administered  by  skillful  and 
careful  men  without  danger  to  the  life  of  the  patient  Indeed, 
it  is  this  comparative  immunity  from  danger  to  the  w<Hnan  which 
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lias  doubtleaB  led  to  the  great  increase  of  the  Grime^  to  the  ee-^ 
^taMiflhinent  of  a  class  of  educated  professional  abortionists^ 
mud  to  the  enactment  of  the  seyere  statutes  almost  ererywheie 
found  to  prevent  and  punish  this  offense.  The  woman  takes 
ber  life  in  her  hands  when  she  submits  to  an  abortion,  be  she 
wife  or  maid,  but  her  death  is  no  necessary  element  in  the  pro-i 
'Curing  of  an  abortion,  and  the  application  of  the  harsh  rule  bera 
oontended  for  would  haye  no  effect  in  the  repression  of  that 
tibhorent  crime,  which  can  only  be  efficiently  dealt  with  by 
aeyerity  in  the  enactment  and  administration  of  the  law  pun* 
ishing  the  attempt  upon  the  life  of  the  unborn  child. 

In  the  late  case  of  Peoples  y.  Commonwealth,  87  Ky.  492,  9 
fi.  W.  509,  810,  the  law  upon  this  subject  is  well  reviewed,  and 
the  doctrine  announced  in  Clark  and  Wharton,  as  we  have 
stated  it,  is  approved  and  adopted.  In  Begina  v.  Gaylor,  7 
Cox  C.  C.  253,  decided  in  1857,  the  indictment  was  for  man* 
slaughter  by  abortion,  and  the  prisoner  was  convicted.  The 
evidence  showed  that  the  prisoner  waa  clearly  guilty  of  bein^ 
accessary  before  the  fact  to  the  woman  taking  the  drug  with 
intent  to  procure  an  abortion,  and  the  judge  reserved  the  case 
for  the  opinion  of  the  court  of  criminal  appeal.  It  was  heard 
before  PoUock,  C.  B.,  Bramwell,  and  Watson,  BB.,  and  Erie  and 
Willes^  J  J.  Erie,  J.,  before  whom  the  case  was  tried,  said; 
"This  would,  in  my  opinion,  be  murder  if  she  died  in  conse- 
quence  of  taking  that  drug.  But  the  grand  juiy  found  that  it 
was  manslaughter.  If  a  man  is  indicted  for  manslaughter,. and 
it  turns  out  to  be  murder,  he  may  be  found  guilty  of  man- 
slaughter. In  this  case  I  thought  he  was  guilty  of  murder  by 
administering  the  drug,  and  might  therefore  be  convicted  of 
jnanslaughter.'' 

*^  The  judges  affirmed  the  conviction,  but  without  giving 
their  reasons  for  doing  so. 

If  the  present  indictment  bad  been  for  murder,  as  it  is  con- 
tended it  should  have  been,  there  can  be  no  doubt  a  conviction 
of  manslaughter  would  have  been  good:  State  v.  Flannigan,. 
6  Md.  167 ;  Davis  v.  State,  39  Md.  355;  so  that  the  defendant 
is  in  the  singular  position  of  complaining  of  an  indictment  be- 
cause it  does  not  subject  him  to  conviction  for  a  graver  offense 
than  that  with  which  he  is  charged.  But  Mr.  Wharton  says,  ia 
section  390  of  his  Criminal  Law:  ''Where  there  is  no  intent 
either  to  take  the  life  of  the  mother,  or  to  do  her  grievous  bodily 
injury,  the  proper  course  is  to  indict  separately  for  the  man* 
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daughter  of  the  mother  and  for  the  perpetration  of  the  abor- 
tion.'' 

Courts  in  this  state  eonstantly  instmct  grand  jnries  thst 
fliej  onj^t  not  to  indict,  if,  npcm  the  evidence  produced  hj  the 
«tate^  they  would  not  convict  if  sitting  as  petit  jnrors,  and,  for 
the  same  reason,  if,  npon  the  evidence  of  the  state,  they  would 
not  convict  of  the  higher  offense  if  sitting  as  petit  jnroxa,  tfaej 
would  be  justified,  with  the  advice  of  the  state's  attomej,  in 
refusing  to  subject  the  accused  to  the  danger  of  conviction  upon 
«  charge  of  which  the  accusing  body  would  not,  upon  that  evi- 
dence, convict  him:  See  Yundt  v.  People,  65  IIL  378. 
'  We  can  discover  no  defect  in  this  indictment  which  a  demur- 
rer could  reach,  and  we  think  there  was  no  error  in  overrulii^ 
it. 

The  defendant  also  contends  that  the  indictment  does  not 
charge  any  form  of  homicide,  but  is  for  the  statutory  offense 
of  abortion,  and  that  for  this  reason  no  dying  declaration  can 
be  received.  But  this  contention  cannot  be  sustained.  It  is 
certain  that  dying  declarations  can  only  be  received  where  the 
death  of  the  deceased  is  the  subject  of  the  charge  and  the  di^ 
cumstances  of  the  death  the  subject  of  the  declaration:  1  Green- 
leaf  on  Evidence,  sec  156;  Wharton  on  Criminal  Evidence,  sec 
276.  But  in  prosecutions  for  abortion  the  death  of  the  woman 
is  no  part  of  the  facts  which  go  to  constitute  the  crime.  That 
is  complete,  *^  with  the  death  or  without  it  It  is  not  a  con- 
stituent element  of  the  offense :  Railing  v.  Commonwealth^  110 
Pa.  St  100,  1  Atl.  314.  A  comparison  of  this  indictment  with 
•our  statute  defining  and  punishing  abortion  must  make  it  evi* 
dent  that  no  competent  pleader  could  have  so  framed  an  in- 
dictment under  that  statute.  It  makes  no  pretense  of  conform- 
ing to  the  fundamental  rule  of  safety — ^to  follow  the  language 
4>t  the  statute.  No  inference  to  sustain  the  defendant's  con- 
tention can  be  drawn  from  the  use  of  the  words  '^without  legal 
justification,^'  because  the  defense  that  the  act  was  necessary  to 
save  the  life  of  the  mother  is  equally  a*  defense  to  an  indictment 
for  the  murder  or  manslaughter  of  the  mother,  and  to  an  indict- 
ment under  the  statute  for  an  abortion :  1  Wharton  on  Criminal 
Law,  sec  595.  The  corpus  delicti  of  the  offense  of  abortion 
is  the  destruction  of  the  unborn  infant,  and  the  form  given  by 
Bishop  (Bishop's  Directions  and  Forms,  sec  138),  requires  an 
averment  that  in  consequence  of  the  means  used  ^'the  life  of 
the  said  child  was  then  and  there  destroyed,  and  it  was  then 
and  there  prematurely  born";  no  averment  <tf  this  character  is 
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to  be  found  in  this  indictment,  which  closely  follows  the  form 
given  by  Bishop,  supra,  section  528,  for  general  nse  where  the 
€orpns  delicti  is  the  death  of  the  mother.  In  People  t.  01m- 
stead,  30  Mich.  439,  where  the  indictment  was  for  manslaughter 
bj  abortion,  the  court  said:  'Manslaughter,  at  common  law, 
very  generally  consisted  of  acts  of  violence  of  such  a  nature  that 
indictments  for  murder  and  manslaughter  were  interchangeable 
by  the  omission  or  retention  of  the  allegation  of  malice,  and 
of  the  technical  names  of  the  offenses."  The  learned  judge  be- 
fore whom  this  case  was  tried,  in  the  Tilling  which  counsel  re- 
duced to  writing  and  incorporated  in  the  record,  has  stated  the 
law  as  clearly  as  possible  in  these  words:  ''This  is  not  an  in« 
dictment  for  abortion.  It  is  an  indictment  which  charges  man« 
elaughter,  and  the  facts  of  the  abortion  are  simply  alleged  there 
as  going  to  show  what  caused  the  death,  just  as  if  it  had  been 
alleged  that  the  means  of  death  were  by  shooting  her  with  a 
pistoL''  There  can,  therefore,  be  no  doubt  that  under  such  an 
indictment  dying  declarations  ***  are  receivable.  We  now 
come  to  the  exceptions  to  the  testimony. 

Evidence  was  admitted  of  three  distinct  dying  dedaratione 
made  by  the  deceased ;  one  to  Dr.  Strauss  and  to  Dr.  Jones  on 
Wednesday,  two  days  before  she  died;  one  to  her  mother  oa 
Thursday  afternoon,  the  day  before  she  died,  and  one  to  her 
father,  mother,  and  sister  on  Friday,  the  day  of  h«r  death.  De- 
f«idant*s  counsel  in  his  brief  states  that  the  objection  to  the 
admissibility  of  the  evidence  embraced  in  the  seventh  and 
eighth  exceptions  is  that  the  indictment  is  in  reality  an  indict- 
ment for  abortion  under  the  statute,  so  that  these  exceptions 
may  be  eliminated  without  consideration,  in  view  of  our  deter- 
mination that  the  indictment  is  not  for  abortion  but  for  homi- 
cide. We  will  add,  however,  that  we  have  examined  thm,  and, 
if  deemed  material,  they  would  fall  within  the  disposition  to 
be  made  of  the  others.  The  first  exception  is  upon  the  ground 
that  no  proper  foundation  was  laid  to  justify  the  admission 
of  any  dying  declaration.  Dr.  Conrad  Strauss,  her  attending 
physician,  was  called  in  Saturday  night  He  saw  her  once  on 
Sunday,  and  on  Monday,  twice  on  Tuesday,  twice  or  three 
times  on  Wednesday,  once  on  Thursday,  and  once  on  Friday, 
fbe  day  of  her  death.  He  detected  blood  poisoning  and  sua- 
pected  an  abortion.  Until  Wednesday  he  had  favorable  hope 
Stte  case,  but  she  became  worse  that  day,  and  he  became 
•laimed,  and  caUed  in  Dr.  Jones.  She  constantly  declared  she 
expected  to  die,  so  repeating  daily  from  Monday  up  to  the  time 
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of  her  death,  and  begging  him  to  saye  her  as  she  was  dying. 
He  held  out  hope  of  recovery,  but  this  did  not  change  her  be* 
lief,  she  continuing  to  declare  she  expected  to  die.  The  prin- 
ciple on  which  dying  "ieclarationB  are  received  is  too  faniiliar 
to  require  statement,  but  it  is  essential  that  actual  danger  of 
death  must  exist — that  there  is  full  belief  that  it  is  aotually 
impending — ^and  that  death  ensues.  Any  expressed  or  clearly 
visible  hope  of  recovery  will  render  the  declaration  inadmissi- 
ble. But  the  declarant's  own  belief  at  the  time  is  the  criterion 
of  admissibility:  1  Greenleaf  on  Evidence,  sec.  158.  It  is  not 
material  that  others,  even  the  physician,  '^  thought  differ- 
ently and  held  out  hopes  of  recovery:  People  ▼.  Simpson,  48 
Mich.  474,  12  N.  W.  662,  per  Gooley,  Campbell,  and  Marston; 
Begina  v.  Peel,  2  Fost  &  F.  21.  The  rule  in  such  cases  is 
stated  in  2  Taylor  on  Evidence,  section  718,  as  follows :  ^A  finn 
belief  that  death  is  impending,  by  which  is  meant,  not  as  once 
thought,  a  belief  that  it  will  follow  almost  immediately^  but 
that  it  will  certainly  happen  shortly  in  consequence  of  the  in- 
jury sustained  is  sufficient  to  render  the  statement  evidence, 
though  the  sufferer  subsequently  express  a  hope  of  recovery,  or 
may  chance  to  linger  on  for  some  days,  or  even  two  or  three 
weeks.''  We  think  the  testimony  of  Dr.  Strauss  measured  up 
to  the  strictest  requirements  of  the  law,  and  that  the  court  did 
not  err  in  permitting  the  state  to  ask  for  her  declaration. 

The  proper  foundation  being  laid.  Dr.  Strauss  stated^  after 
exception  to  the  question — ^what  statement  she  made—that  on 
Wednesday,  in  the  presence  of  Dr.  Jones,  she  told  him  Dr. 
Worthington  had  committed  this  abortion  on  her,  but  that  she 
did  not  say  what  Dr.  Worthington,  to  all  which  defendant  ob- 
jected, and  this  constitutes  the  second  exception.  It  is  urged 
that  this  does  not  identify  the  accused,  but  ibis  is  for  the  jury* 
He  was  free  to  show  that  there  were  other  doctors  of  that  name 
in  Baltimore,  or  to  show  any  other  fact  which  would  destroy  or 
impair  the  weight  of  her  declaration  as  identifying  him.  The 
state  produced  another  Dr.  Worthington,  who  swore  that  he 
never  treated  nor  saw  the  deceased,  and,  if  there  were  stiU 
others,  not  discovered  by  the  state,  that  fact  would  not  be  likely 
to  escape  the  vigilance  of  the  defendant  and  of  his  counseL 
We  think  there  was  no  error  in  this  ruling. 

The  third  exception  arose  in  this  way.  Dr.  Jones  testified 
'{hat  on  Wednesday  she  declared  in  his  presence  she  expected 
to  die  and  also  that  she  stated  who  had  committed  the  abortion 
<Kn  her.    Counsel  for  defendant  then  asked  if  this  was  before 
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or  after  she  had  declared  her  expectation  that  she  would  die, 
and  he  replied  that  he  could  not  recollect;  and  counsel  objected 
to  his  answering  the  question  unless  he  could  first  *^  say  that 
it  was  after  she  had  declared  to  him  her  expectation  that  she 
would  die,  but  the  court  overruled  the  objection  and  admitted 
the  question.  In  this  there  was  no  error.  It  was  only  neces- 
sary that  the  declaration  she  expected  to  die  should,  in  fact, 
precede  the  dying  declaration.  Dr.  Strauss  had  already  fixed 
this  declaration  of  belief  as  made  before  the  dying  declaration, 
both  on  that  day  and  on  the  two  preceding  days.  The  belief 
was  a  continuing  belief,  as  appears  from  all  the  circumstances 
of  the  case,  and  we  can  discover  no  error  in  the  ruling.  This 
ruling  disposes  of  the  fifth  exception,  which  is  identical  in  prin- 
ciple with  the  third. 

The  fourth  exception  arose  upon  these  questions  to  Dr.  Jones: 

''Question  by  Governor  Whyte:  Tell  us  what  she  said  about 
expecting  to  live  ?  A.  She  said  she  expected  to  die.  Q.  Did 
fihe  say  so?  A.  As  far  as  I  know.  I  donH  remember  the 
exact  words,  but  only  give  my  impression.  (We  object  unless 
the  words  are  given.) 

''Question  by  state's  attorney:  What  was  the  impression  made 
on  your  mind  as  to  what  she  said?*' 

To  this  question  counsel  for  defense  objected,  but  the  court 
overruled  the  objection,  and  permitted  the  question  to  be  asked. 
It  is  manifest  that  the  impression  spoken  of  by  Dr.  Jones,  and 
asked  for  by  the  state's  attorney,  is  not  an  impression  of  the 
fliibject  of  the  declaration,  but  of  the  substance,  the  form  in 
which  it  was  expressed ;  that,  in  fact,  it  was  rather  the  rec(dlec- 
tion  than  the  impression  of  the  witness  which  was  sought,  and 
which  he  intended  to  give.  The  law  does  not  require  that  the 
very  words  be  repeated:  Wharton  on  Criminal  Evidence,  9th 
ed.,  sec.  461.    We  therefore  think  this  ruling  correct. 

The  sixth  exception  relates  to  Dr.  Jones'  testimony  also.  He 
stated  she  said  an  abortion  had  been  performed  on  her,  but  he 
coxild  not  recollect  whether  she  said  by  whom.  The  court  then 
asked:  "Was  it  stated  in  her  presence  by  whom  this  operation 
wsB  performed?  A.  It  was,  sir.  Q.  Did  she  assent  to  that 
statement  ?  A.  I  believe  she  *^  did,  sir.  Q.  Were  yoiu  pres- 
ent when  Mr.  Worthington's  name  was  mentioned  ?  A.  I  was, 
sir.  Q.  Mentioned  in  what  connection?  A.  In  regard  to 
this  abortion.  Q.  Who  mentioned  it?  A.  I  don't  remember 
Chat,  sir."  The  exception  seema  to  be  that  Dr.  Worthington's 
name  was  put  into  the  mouth  of  the  deceased.    But  the  deo- 
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larationf  may  be  in  respoiiBe  to  leading  questionfl^  or  eiFen  to 
Qzgent  Bolidtation:  1  Qreenleaf  on  Evidence,  sec  159;  Bishop's 
Kew  Criminal  Procednre,  aec  1213.  The  assent  may  be  by  a 
mere  pressure  of  the  hand,  or  otherwise :  Bishop's  New  Crimi- 
nal Procednre,  see.  1813;  Commonwealth  t.  Casey,  11  Cosh. 
417,  59  Am.  Dee.  150.  We  oaa  perceiTe  no  eiror  in  this  rul- 
ing. 

The  ninth  and  last  exception  was  tsfcen  to  the  testimony  of 
the  deceased's  sister,  Mrs.  Papf,  who  was  present  jnst  before 
she  died,  when  she  told  the  minister,  who  had  come  to  pray  with 
her,  that  she  was  dying  in  the  arms  of  Jesus,  and  that  OflBeer 
AUgire  and  Dr.  Worthington  were  the  canae  of  her  tronbte. 
This  exception  was  not  argued  before  ns,  and  ia  not  menticmed 
in  the  brief  of  the  def^idant,  and  it  is  difficult  to  imagine  npon 
^Brhat  ground  it  could  be  aitadced,  unless  it  be  for  want  of  iden- 
tification of  the  accused,  which  we  have  already  considered  ia 
disposing  of  the  second  exception. 

Finding  no  error  in  any  of  the  rulings  of  the  courts  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed  with  costs  aboTe  and  below. 

Tha  Orlm«  of  Causing  Abortion  is  the  subject  of  ttie  mone- 
graphic  note  to  Abrams  y.  Foshee,  66  Am.  Dee.  82-01. 

Svidenee.— To  make  dying  declarations  admissible.  It  must  elear> 
ly  be  shown  that  they  were  made  with  the  foU  Icnawledge  and  bo> 
lief  that  death  was  imminent  and  without  hope  or  expectatloo  of 
recovery:  State  v.  Furney,  41  Kan.  115,  13  Am.  St  Rep.  282,  21  Pac 
213;  State  v.  Johnson,  118  Mo.  481,  40  Am.  St  Rep.  406,  24  S.  W.  2291 
6uch  declarations  in  answer  to  a  leading  question  are  admiasible: 
Vass  y.  Gommouwealth,  8  Leigh,  786,  24  Am.  Dea  68S.  See,  toow 
Commonwealth  y.  Casey,  11  Oush.  417,  69  Am.  Dec  isa  The  fad 
that  an  attending  physician  holds  out  some  hope  of  recoyory  does 
not  render  the  declarations  inadmissible:  McDaniel  t«  States  8 
Smedee  &  U.  401,  47  Am.  Dec  88.  Dying  declarations  of  tbe  yie> 
tim  of  an  abortion  are  admissible  on  a  prosecution  for  death  thers- 
by*  MontgomoT  y.  State,  80  Ind.  838,  41  Am.  Rep.  8IK.  But  aes 
State  y.  Harper,  85  Ohio  St  78^  85  Am.  Bep.  686;  note  to  Abcaaa  ▼. 
roshee^  66  Am.  Dec  9L 
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[92  Md.  509,  48  AtL  7a] 

TAXATION  OF  MORTGAGES  HBLD  BY  NONRBSI- 
DBNTSw— A  state  may  tax  all  mortgages,  or  the  interest  stipulated 
for  thereon,  on  land  within  the  state,  in  the  county  where  the  land 
is  situated,  no  matter  whether  such  mortgages  are  owned  by  citl> 
sens  of  the  state  or  by  nonresident  indlyiduals  or  corporations. 

S.  A.  Williams,  I.  Bayner,  and  F.  B.  Williams^  fof  the  ap- 
pellant 

O.  L.  Van  Bibber^  for  the  appellee. 

vio  FOWLEB,  J.  Mrs.  Hinchman  and  her  husband  ezecn- 
ted  a  mortgage  for  Ihe  sum  of  eleven  thousand  five  hundred 
dollars^  dated  the  6th  of  March>  1899,  and  therein  covenanted 
to  pay  to  the  mortgagee,  the  National  State  Bank  of  Camden, 
New  Jersey,  a  nonresident  corporation,  or  its  assigns^  interest 
upon  the  mortgage  debt  at  the  rate  of  six  per  oenttun  per  an- 
num. The  mortgagors  are  also  nonresidents,  but  the  lands 
mortgaged  are  located  in  Harford  county,  in  this  state.  The 
mortgagee  was  duly  assessed  upon  the  assessment-books  of  Har- 
ford county  for  the  year  1899,  upon  the  gross  amount  of  the 
mortgage  interest,  and  a  tax  of  eight  per  centum  was  duly  lev- 
ied upon  such  assessment  for  state  and  county  taxes  for  said 
jrear,  and  placed'  in  the  hands  of  Edward  M.  AUen,  who  is  au- 
thorized by  law  to  collect  and  receive  all  state  and  county  taxes 
duly  levied  and  legally  collectible.  The  mortgagee  has  refused 
to  pay  the  tax  so  levied  amounting  to  ihe  sum  of  fifty-five  dol- 
lars and  twentjr  cents,  and  this  suit  was  brought  to  recover  it 
The  mortgagee,  the  defendant  below,  pleaded  the  general  issue, 
and  that  it  is  a  corporation  formed  under  the  laws  of  the  United 
States  for  the  purpose  of  transacting  a  general  banking  business 
at  Gamden,  in  the  state  of  New  Jersey,  and  that  its  domicile  is 
in  said  dtj*  The  case  was  tried  before  the  court  without  a  jury, 
and  the  learned  judge  below  granted  the  defendant's  prayer  ask- 
ing him  ^  rule  as  a  matter  of  law  that  it  being  admitted  by 
the  pleadings  that  the  defendant  is  a  nonresident  of  the  state 
of  Maryland,  it  is  therefore  not  liable  in  this  action  for  taxes 
upon  the  income  of  the  mortgage  held  by  it  upon  real  estate  in 
Harford  county,  Maryland,  and  the  plaintiff  is  not  entitled  to 


recover.** 


•**  The  clerk  was  directed  by  the  court  to  enter  judgment 
for  the  defendant,  but  no  judgment  appears  by  the  record  to 
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haiB  been  actually  entered.  Howerer,  an  agreement  by  oonnad 
has  been  filed  intended  to  perfect  the  lecord  so  as  to  present 
the  caee  aa  folly  aa  though  the  facta  therein  agreed  to  and  the 
ruling  of  the  court  were  embodied  in  a  formal  bill  of  excep- 
tions duly  signed.  We  will^  therefore,  proceed  to  dispose  of  the 
questions  sought  to  be  presented  by  this  appeal  without  r^ard 
to  the  defects  in  the  record. 

The  questions  to  be  considered  are :  1.  Whether  section  14GA 
of  the  act  of  1896,  chapter  120  (Foe's  Supplement,  art.  81,  sec, 
146A,  p.  551),  so  far  aa  it  taxes  the  interest  covenanted  to  be 
paid  in  mortgages  on  lands  in  Maryland  held  or  owned  by  non- 
resident mortgagees,  citizens  of  other  states,  is  a  valid  and  con- 
stitutional exercise  of  the  taxing  power  of  the  legislature;  and 
2.  If  the  legislature  has  such  power,  did  it  intend  to  exercise 
it  hj  the  passage  of  the  act  above  motioned?  No  question  is 
made  as  to  the  amount  of  the  tax  levied  in  this  case,  but  the 
question  is  whether  any  such  tax  can  be  levied. 

The  provisions  of  section  146 A  are  as  follows :  ''All  mortgagees 
or  assignees  holding  mortgages  of  record  in  this  state  shall  an- 
nually pay  a  tax  of  eight  per  centum  upon  the  gross  amount  of 
interest  covenanted  to  be  paid  each  year  to  said  mortgagee  or 
his  assigns  by  the  mortgagor  to  be  collected  by  the  proper  au- 
thorities, as  other  taxes  for  county  and  state  purposes  in  the 
several  counties,  ....  and  the  tax  hereby  levied  shall  each 
year  be  paid  in  the  county  ....  where  the  greater  portion  of 
the  property  covered  by  the  mortgage  is  located." 

In  the  first  place,  this  court  has  already  held  that  the  act  in 
question  is  valid  in  respect  to  mortgagees  residing  in  this  stat^ 
the  land  mortgaged  being  also  located  here.  In  the  case  of 
Faust  V.  Twenty-third  etc.  BIdg.  Assn.,  84  Md.  186,  35  AtL 
890,  we  held  that  ''the  power  of  the  legislature  to  tax  mortgage 
debts  has  been  f  requentiy  exercised,  and  it  has  been  recognised 
by  the  decisions  of  this  court.  If  any  doubts,^'  continues  tiie 
court,  "have  ***  'heretofore  existed,  they  are  set  at  rest  by  sec- 
tion 51,  article  3,  of  the  constitution,  as  amended  by  the  act 
of  1890,  chapter  426.^'  The  amendment  is  in  these  words:  "But 
the  general  assembly  may  by  law  provide  for  the  taxation  of 
mor^ages  upon  property  in  this  state  and  the  debts  secured 
thereby  in  the  county  or  city  where  such  property  is  situated.'' 
Tlie  method  of  carrying  out  this  constitutional  provision  was 
also  approved  in  the  same  case.  "The  tax  levied,*'  said  Bryan, 
J.,  delivering  the  opinion  of  the  court,  "cannot  be  considered 
as  excessive  or  unjust    Eight  per  centum  on  the  interest  even 
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if  it  should  be  six  per  centum^  would  be  forty-eight  cents  on 

tiie  one  hundred  dollars  of  principal The  adjustment 

shows  on  its  face  a  studious  effort  to  discharge  a  public  duty  in 
a  spirit  of  justice  and  moderation.  The  assessment  and  leyy 
were  made  in  the  legitimate  exercise  of  the  powers  of  the  leg- 
islature in  relation  to  subjects  confided  to  its  discretion^  and 
it  is  our  duty  to  declare  them  valid/'  It  is  true  that  the  tax 
is  levied  upon  the  interest  and  not  directly  upon  the  mortgage 
debt^  but  this  method  which  we  approved  in  Fausfs  case^  supra, 
18  only  another  method  of  taxing  the  latter,  and  the  rate  of 
taxation  is  determined  by  a  percentage  of  the  interest. 

1.  Having,  therefore,  determined  that  the  act  in  question  is 
Yalid  so  far  as  it  applies  ix>  resident  mortgagees  holding  mort- 
gages on  land  in  Maryland,  is  it  valid  as  to  nonresident  mort- 
gagees owning  mortgages  of  the  same  character? 

Upon  general  principles,  it  would  seem  that  there  ought  to 
be  no  difSculty  in  answering  this  question  in  the  afRrmative. 
It  is  one  of  tlie  axioms  of  the  law  of  taxation  that  the  state 
has  the  right  to  tax  all  persons  and  all  property  of  every  kind 
within  its  jurisdiction:  McCulloch  v.  Maryland,  4  Wheat.  316. 
But  it  is  contended  that  the  interest  of  the  mortgagee  is  in  the 
nature  of  a  chose  in  action,  and  that  according  to  the  well-set- 
tled rule,  here  and  elsewhere,  such  property  must  be  assessed 
and  taxed  to  the  owner  where  he  has  his  domicile.    The  case 
of  Appeal  Tax  Oourt  v.  Patterson,  60  Md.  366,  is  cited  to 
sustain  this  proposition.    It  is  there  said  that  property  of  a 
nonresident  cannot  be  taxed  unless  it  has  an  actual  situs  *^' 
within  this  state,  so  as  to  be  under  the  protection  of  its  laws. 
But  what  was  actually  decided  in  that  case  was  that  a  resident  of 
Maryland  owning  stocks,  bonds,  and  other  certificates  of  public 
debt  issued  by  other  sovereign  states,  or  by  municipalities  created 
by  them  which  arei  exempted  by  the  states  issuing  them  may  be 
taxed  by  this  state.  Conceding,  for  the  present,  that  the  interest  of 
themortgagee  is  in  the  nature  of  a  chose  in  action,  the  general  rule 
that  its  situs  for  taxation  is  the  residence  of  the  owner  is  a  mere 
fiction  of  law,  and  "yields  whenever  it  is  necessary  for  the  pur- 
pose  of  justice  that  the  actual  situs  of  the  thing  should  be 
examined,  and  whenever  the  legislative  intent  is  manifested 
ihat  this  legal  fiction  should  not  operate'* :  Green  v.  Van  Bus- 
kirk,  7  Wall.  139;  Bristol  v.  Washington  Co.,  177  U.  S.  141, 
20  Sup.  Ct.  Eep.  685 ;  Hervey  v.  Bhode  Island  Works,  93  TJ.  S. 
664;  St.  Louis  v.  Ferry  Co.,  11  Wall.  428.    In  Patterson's  case, 
tfupia,  it ifl  said:  "The  general  rule/mobilia  sequuntur  personam/ 
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relied  on  by  appdhnt^  Ib  far  from  being  of  nnifeisal  application, 
and  baa  been  qualified  by  munerona  exoeptiona  in  caaea  of  taxa- 
tion." The  act  we  aie  considering  expressly  proYidea  tiiat  fha 
interest  of  the  mortg^^  shall  be  taxed,  not  where  be  reside^ 
but  in  the  county  or  city  where  the  mortgaged  land  ia  located. 
So  that  the  case  of  Latrobe  t.  Mayor  of  Baltimore,  19  Hd.  13, 
and  that  of  Mayor  of  Baltimore  Cily  t.  Stirling,  29  Md.  49, 
cited  to  maintain  the  proposition  that  a  mortgage  debt  ia  tax- 
able at  the  residence  of  the  creditor,  are  not  applicable  here. 
And  ao  there  are  many  instances  that  can  be  died  where  the 
express  provisions  of  tax  laws  take  the  place  of  this  fiction. 
Thus,  in  this  and  many  other  states  shares  of  the  capital  stock 
of  corporations  which  are  choses  in  action  and  which  are  owned 
by  nonresidents  are' taxed  by  express  proyision  of  statatea  where 
the  corporation  is  located  and  not  where  the  owner  resides. 

In  the  case  of  Savings  etc.  Soc  v.  Multnomah  Co.,  169  IT.  S. 
421,  18  Sup.  Ct.  Bep.  392,  this  very  question  appears  to  have 
been  disposed  of.    Gray,  justice,  in  delivering  the  opinion  of  the 
court  said:  '^y  the  law  of  Oregon,  as  of  some  other  statea  of  the 
TTnion,  a  mortgage  of  real  property  does  not  convey  the  legal 
titie  to  the  ^^^  mortgagee,  but  creates  a  lien  or  encumbrance 
aa  security  for  the  debt;  and  the  right  of  possession  as  well 
as  the  legal  title  remains  in  the  mortgagor  both  before  and  after 
condition  broken,  until  foreclosure.    Notwithstanding  this,  it 
has  been  held  both  by  the  supreme  court  of  Oregon  and  by  tiie 
circuit  court  of  the  United  States  for  the  district  of  Oregon 
that  that  state  has  the  power  to  tax  mortgages  of  land  therCi 
though  owned  and  held  by  citizens  and  residents  of  other  states.'' 
The  conclusion  reached  by  the  supreme  court  of  the  United 
States  in  the  case  just  cited  is,  that  ^'although  the  right  which 
the  mortgage  transfers  in  the  land  covered  thereby  is  not  the 
legal  title,  but  only  an  equitable  interest^  and  by  way  of  secnrily 
for  the  debt^  it  appears  to  us  to  be  dear  upon  principle,  and  in 
accordance  with  the  weight  of  authority,  that  this  interest, 
like  any  other  interest  legal  or  equitable,  may  be  taxed  to  its 
owner  (whether  resident  or  nonresident)  in  the  state  where  the 
land  is  located,  without  contravening  any  provision  of  the  con- 
stitution of  the  United  States^''    In  meeting  the  objection  here 
relied  on  it  is  said  in  Mumford  v.  Sewall,  11  Or.  67,  50  Am. 
Bep.  462,  4  Fac.  585,  one  of  the  cases  cited  by  Justice  Gray  in 
Savings  etc.  Soc.  v.  Multnomah  Co.,  169  U.  S.  421, 18  Sup.  Ci 
Bep.  392 :  '^Concede  that  the  debt  accompanies  the  respondentia 
and  is  without  the  jurisdiction  of  the  state.    But  the 
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mcaxiij  Ab  Holds  is  Oregon  secority.  It  caxmot  be  enforced  m 
any  Ofther  juiisdictioii.  It  is  local  in  Oregon  as  absolutely  aa 
the  land  it  binds.  Since  the  power  of  the  state  over  the  mort* 
gage  is  as  ezdnsive  and  complete  as  OTer  the  land  mortgaged^ 
•Qie  mortgage  is  sabject  to  taxation  by  the  states  nnless  there  la 
eonstitatioiial  limitation  to  the  contrary/' 

It  is  suggested  by  the  defendaivt  tiiat  the  decision  by  the 
anpieme  oonrt  of  the  United  States  based  upon  the  Oregon 
atatnte  has  no  analogy  to  the  question  before  ns — 1.  Because 
'Qiat  statute  in  express  terms  ''forbids  any  taxation  of  the  promis-^ 
aory  note  or  other  evidence  of  debt  secured  by  the  mortgage;. 
and  with  equal  distinctness  provides  for  the  taxation,  as  real 
estate,  of  the  mortgage  interest  in  the  land'';  2.  Because  that 
atatnte  authorizes  the  amount  of  the  ^^^  mortgage  debt  to  be 
deducted  from  any  assessment  upon  the  mortgagor.  Nor  doea 
our  statute,  the  validity  of  which  is  here  challenged,  tax  the 
evidences  of  debt  secured  by  the  mortgage,  for  in  this  case  there 
aie  none.  The  thing  taxed  is  the  interest  which,  as  we  have 
aaid,  is  as  much  a  part  of  the  mortgage  as  the  mortgage  debt 
itself.  Nor  do  we  think  that  the  fact  that  our  statute  does  not 
in  express  terma  tax  the  mortgage  interest  in  the  real  estate,  a» 
land,  affect  its  validity;  for  personal  property,  as  the  supreme 
court  of  the  United  States  '%»  declared  again  and  again  may 
be  taxed,  at  the  place  where  the  property  is  situated,  even  if  the 
owner  is  neither  a  citizen  nor  a  resident":  Savings  etc.  Soc.  t. 
Multnomah  Co.,  169  U.  S.  421,  18  Sup.  CL  Bep.  392.  The 
situs  of  the  mortgage  interest  for  the  purpose  of  taxation  ia 
fixed  by  our  act  in  Harford  county,  where  the  land  is  lo* 
cated.  Again,  the  fact  that  our  statute  makes  no  provision 
for  deducting  the  mortgage  debt  from  any  assessment  upon 
the  mortgagor,  is  rather  an  objection  to  its  justice  anA 
fairness  than  to  its  validity.  Statutes  taxing  the  land  of  th& 
mortgagor  and  the  mortgage  debt  to  the  mortgagee  have 
been  frequently  declared  valid  in  Maryland  and  other  states: 
Appeal  Tax  Court  of  Baltimore  v.  Bice,  50  Md.  319;  Mayor  etc. 
of  Baltimore  v.  Canton  Ca,  63  Md.  237;  The  Tax  Cases,  12^ 
Oill  ft  J.  117;  Allen  v.  County  Commissioners  of  Harford 
County,  74  Md.  294,  22  AtL  398 ;  Augusta  Bank  v.  Augusta,  3& 
Me.  259;  Alabama  Ins.  Co.  v.  Lett,  54  Ala.  499;  Ooldgart  v. 
People,  106  HI.  25.  The  case  of  Bristol  v.  Washington  County,. 
177  U.  S.  139,  20  Sup.  Ct  Bep.  585,  also  fully  sustains  and: 
affirms  Savings  Soc.  v.  Multnomah  Co.,  169  U.  S.  421, 18  Sup» 
Ct.  Bep.  392.    The  attempt  to  distinguish  Bristol  v.  Washington^ 
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Oounty,  from  the  case  at  bar  is  not  sncceBBfnl,  tar  in  oar  opuiioB 
€lia  proriaiona  of  our  act  fix  the  sitaa  of  the  mortgage  interest 
here  taxed  as  dearly  and  folly  as  did  the  act  of  the  partdes  iheie 
by  placing  the  nu>rtgage  notes  in  the  hands  of  an  agent  for 
collection  and  reloaning.  In  delivering  the  opinion  of  the  eooit, 
Poller,  C.  J.,  said  that  the  withdrawal  of  the  notes  from  tiie 
hands  of  the  agent  and  the  revocation  of  his  power  of  attomej 
•did  not  change  the  sitos  of  the  mortgage  interest  for  tazaticML 
Persons  are  not  permitted/'  he  said  **•  *'to  avail  themsdves 
for  their  own  benefit  of  the  laws  of  a  state  in  the  condoct  of 
business  within  its  limits,  and  then  to  escape  their  due  contii- 
botion  to  the  poblic  xieeds  throogh  action  of  this  sort,  whether 
taken  for  convenience  or  by  design.'' 

2.  We  have  thos  far  assomed  that  the  interest  of  a  martgagee 
is  a  chose  in  action  or  something  less  than  an  interest  in  land. 
In  this  state,  however,  it  has  long  been  held  thai  a  mortgagee 
takes  something  more  than  a  mere  lien.  Thos  in  CaliocHi  ▼. 
Miers,  67  Md.  576,  11  AtL  279,  Jodge  Miller  referring  to  the 
opinion  of  oor  predecessors  in  the  case  of  Evans  v.  Merrikea,  8 
Gill  &  J.  39,  said :  'That  a  mortgage  does  something  more  tfaia 
merely  create  a  lien  for  the  debt;  that  opon  its  execotdon  the 
legal  estate  becomes  immediately  vested  in  the  mortgagee  and 
the  right  of  possession  follows  as  a  conseqoence;  ....  that  the 
legal  estate  is  defeasible  at  law  opon  the  payment  of  the  mort- 
gage debt  at  the  time  stipolated,  bot  if  this  is  not  done  it  he- 
comes  indefeasible  at  law  and  defeasible  only  in  eqoity.  •  .  •  • 
Bot  at  law  the  title  all  the  while  is  in  the  mortgagee.  Thsi 
decision,''  continoes  Jodge  Miller,  **h€W  been  acqoiesced  in  and 
recognized  as  the  law  of  the  state  for  more  than  half  a  centoiy, 
and  we  see  no  good  reason  for  overroling  it  now."  In  comment- 
ing opon  Gaboon  v.  Miers,  in  Doval  v.  Becker,  81  Md.  647,  3f 
Atl.  310,  Chief  Jodge  McSherry  said:  "As  between  the  maiir 
gagor  and  mortgagee,  therefore,  the  doctrine  that  the  mortgagor 
is  regarded  as  the  real  owner  does  not,  and  in  view  of  the  qnali^ 
of  the  estate  conveyed  by  the  mortgage,  cannot  obtain  to  tte 
extent  of  permitting  the  mortgagor  by  his  own  act  to  exempt 
from  the  lien  and  operation  of  the  mortgage  any  part  of  the 
mortgage  property."  It  will  thos  be  seen  that  the  interest  of  the 
mortgagee  is  treated  by  coorts  of  law  as  real  estate  only  si 
far  as  it  may  be  necessary  for  the  protection  of  the  mortgagee 
and  to  give  him  the  foil  benefit  of  his  secoriiy:  Hotchins  v. 
King,  1  Wall.  58.  Bot,  as  was  remarked  by  Jostice  Gray  ia 
Bavings  etc  case,  sopra:  '^f  the  law  treats  the  mortgagee's  ia- 
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terest  in  the  land  as  real  estate  for  his  protection^  it  is  not  easy 
to  see  why  the  law  should  forbid  it  to  be  treated  as  real  estate 
for  the  purpose  **^  of  taxation,'*    As  we  have  already  seen  oup 
decisions^  for  his  protection,  do  so  treat  it>  and  our  act  gives  it  a 
fixed  situs  in  Harford  county,  where  it  was  taxed.    But  in  this 
dtate  the  mortgagee  at  law  becomes  vested  with  the  legal  estate, 
and  therefore  he  may  maintain  an  action  of  ejectment:  Ahem 
▼.  White,  39  Md.  422,  423.    If  this  be  so,  then  at  law  the  mort- 
gagee has  a  title  to  an  interest  in  the  land  and  therefore  has 
property  in  this  state  subject  to  taxation.    The  tax  imposed  by 
the  act  of  1896  we  are  considering  does  not  impose  the  tax  on 
the  nonresident,  but  the  money  due  on  the  mortgage  is  taxed: 
The  Tax  Cases,  12  Gill  &  J.  117;  Allen  v.  Commissioners  of 
Harford  County,  74  Md.  294,  22  Atl.  398 ;  Bank  Tax  Case,  2 
WalL  200.    Therefore,  whether  the  interest  of  mortgagee  be  held 
to  be  merely  a  chose  in  action  or  lien,  or  an  interest  and  estate  in 
the  mortgaged  land,  it  would  seem  to  be  clear  that  it  is  taxable 
in  the  state  where  the  land  is  located.    A  different  view  was 
expressed  in  the  case  of  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  300,  but  Justice  Qray  says  of  that  case  in  the  Savings  So- 
ciety case  supra:  ^^The  remarks  in  the  opinion  •  •  •  •  went  be- 
yond what  was  required  for  the  decision  of  the  case  and  cannot 
be  reconciled  with  other  decisions'*  of  the  supreme  court  of  the 
United  States. 

8.  The  only  remaining  question  to  be  considered  is,  assum- 
ing that  the  legislature  has  the  power,  did  it  intend  by  the 
act  of  1896,  chapter  120,  section  146A,  to  levy  a  tax  upon  the 
property  of  nonresident  mortgagees. 

Certainly,  nothing  can  be  found  in  the  language  of  the  act 
which  would  indicate  that  any  exception  or  exemption  was  in- 
tended. The  language  is  comprehensive  and  general,  and  in- 
cludes nonresident  as  well  as  resident  mortgagees.  In  the  con- 
struction of  revenue  laws  it  is  well  settled  that  every  presump- 
tion is  to  be  made  in  favor  of  the  state,  and  if  a  freedom  from 
taxation  or  an  exemption  is  claimed,  the  burden  is  upon  the 
taxpayer  to  show  clearly  that  either  the  one  or  the  other  exists. 
[nasmuch  as  we  have  held  that  it  is  within  the  power  of  the 
legislature  to  tax  the  interest  of  nonresident  mortgagees,  we  think 
It  follows  both  from  the  general  and  comprehensive  *^®  terms 
[>f  the  statute,  as  well  as  from  the  result  that  would  follow  if 
pre  should  hold  otherwise,  that  all  mortgagees  are  included. 
Por  it  is  apparent  that  if  we  hold  that  only  resident  mort- 
ngees  and  their  resident  assigns  can  be  taxed  under  our  pre»» 
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ent  law^  the  law  itaelf  would  be  rendered  nugatory  by  the  as- 
tignment  of  all  mortgagee  to  nonresidents. 
Judgment  leYeraed,  with  coats,  and  new  trial  ordered. 


Xortgagea  of  HoBT«sldents  may  be  Taxed  where  reeorded:  Mn- 
ford  y.  Bewail,  11  Or.  07,  60  Am.  Rep.  462,  4  Pac.  68&  See.  forthflr. 
the  monograpliic  note  to  Bock  y.  MUl«r.  02  Am.  8t  Bepw  456b  467. 


ICAYOB  AND  CITY  COUNCIL  OP  BALTIMORE  ?. 

LYMAN. 

[02  Md.  501,  48  AtL  145.) 

OFFIOBR,  WHO  18  NOT.— A  person  who  recefyea  no  certlfl- 
eate  of  appointment,  takes  no  oath  of  office,  has  no  term  or  teoviv 
of  office,  discharges  no  duties,  and  exercises  no  powers  dependlof 
directly  on  the  authority  of  law,  but  simply  performs  such  datiei 
as  are  required  of  him  by  the  persons  appointing  him,  and  whoM 
responsibility  Is  limited  to  them,  Is  an  employd^  and  not  an  olBcer, 
and  does  not  hold  an  office. 

OFFIOBR— WHO  IS  NOT.— A  SUPBRINTENDKNT  of  public 
Instruction  legally  appointed  by  a  board  of  school  commlsslonen, 
who  takes  no  official  oath,  glyes  no  official  bond,  has  no  commissloi 
Issued  to  him,  no  fixed  or  definite  tenure  of  office,  but  holds  at  tlie 
pleasure  of  such  board,  haying  and  exercising  no  power  except  whtt 
Is  deriyed  from  and  through  such  board.  Is  simply  an  employe  or 
agent  thereof,  and  Is  not  an  officer,  nor  within  the  requirement  of  i 
dty  charter  that  all  municipal  officers  shaU  be  registered  roteis  ti 
the  dty. 

E.  H.  OanSy  W.  A.  Fisher^  and  0.  Biyan,  for  the  appeOant 

E.  A.  M.  Sdndti  and  G.  T.  Mister,  for  the  apjieUeeu 

^^  BBISCOE,  J.  The  question  in  this  case  being  one  of 
jmblio  importanoey  and  being  a  matter  affecting  the  paUis 
school  system  of  Baltimore  City,  we  announced  our  dedaion  in 
the  case  shortly  after  the  argum^it  in.  a  per  curiam  order.  We 
will  now  state  the  reasons  for  the  omdusioii  reached  by  us  at 
that  time. 

It  is  admitted  that  the  record  of  the  case  presents  bat  a  single 
question  of  law  for  our  consideration  aaod  that  is,  whether  the 
superintendent  of  public  instruction  in  the  city  of  Baltimoie 
is  a  municipal  official,  within  the  meaning  and  intent  of  the  citr 

charter. 

*^®  The  twenty-sixth  section  of  the  charter  (Acts  1898.  a 
123)  proyidea  that  no  person  shall  at  any  time  hold  mors  thsa 
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one  office  yielding  pecnniaiy  compensation  nnder  the  mayor  anfl 
city  conndl  of  Baltimore.  All  municipal  (^cials>  except  fe- 
tnfldes^  shall  be  registered  voters  of  the  city  of  Baltimore. 

The  facts  of  the  case  are  few  and  are  not  disputed.  Briefly 
«tated  they  are  as  follows:  The  board  of  echoed  commissioneni 
of  Baltimore  City,  in  pursuance  of  the  power  conferred  on  it 
l>y  section  100  of  tiie  city  charter,  appointed  Mr.  James  H.  Van 
Sickle  superintendent  of  public  instruction,  to  take  eflEect  from 
the  first  day  of  July,  1900.  At  the  time  of  Mr.  Van  Sickle's 
appointment  and  of  the  filing  of  the  bill  in  this  case,  he  was 
not  a  registered  Toter  of  the  dty  of  Baltimore.  The  bill  is  filed 
by  a  resident  and  taxpayer  of  Baltimore  City,  to  enjoin  the 
mayor  and  city  council  of  Baltimore,  the  comptroller  and  the 
board  of  school  commissioners,  from  paying  his  salary,  for  the 
reason  that  not  being  a  registered  voter  of  the  city,  he  was  not 
•eligible  to  the  position  to  which  he  had  been  appointed.  The 
determination  of  the  question  depends  upon  an  examination 
of  the  charter  itseU  and  Hie  ascertainment  of  what  persons  the 
legislature  intended  should  be  included  in  the  use  of  the  tenn 
''Municipal  officiaV'  in  section  26  of  chapter  123  of  the  acts  of 
1898  (City  Charter). 

It  appears  from  an  examination  of  the  charter  that  the  ex* 
pression  'Municipal  officials''  is  used  to  describe  the  heads  of 
•departments,  heads  of  subdeparbnents,  and  municipal  officers 
not  embraced  in  a  department,  and  is  hot  applicable  to  em- 
ployte  of  these  several  departments.  By  section  25  of  the  char- 
ter, the  mayor  haa  the  sole  power  of  appointment  of  all  heads 
of  departments,  heads  of  subdepartments^  municipal  officera, 
not  embraced  in  a  department,  subject  to  confirmation  by  the 
aecond  branch  of  the  ciiy  council,  exoept  where  otherwise  pro- 
Tided  by  the  charter.  The  city  oompfaroller  and  surveyor  are 
dected  by  the  people,  and  the  dty  register  and  public  printer 
are  appointed  by  joint  convention  of  the  two  branches  of  the 
council:  Sees.  33,  35,  205,  208. 

•11  The  appointment  of  the  other  dty  (^ciak  is  provided  by 
the  twenty-eighth  section  which  reads  ^^that  the  heads  of  de- 
partments, heads  of  subdepartments,  municipal  officers  not  em- 
braoed  in  a  department  and  all  special  commissiona  or  boards 
ahall  have  the  sole  power  of  appointment  and  removal  at  pleaa- 
ure  of  all  deputies,  assistants,  derks,  and  subordinate  employia 
employed  by  them,  unless  otherwise  provided  for.'' 

Mow,  under  the  charter,  section  100,  the  superintendent  of 
public  instmction  and  his  assistants  are  appointed}  by  the  boizd 
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of  edhool  commiflsionerB^  the  bead  of  the  department  of  edncs- 
ticm,  and  the  quAlification^theie  prescribed  is,  ^that  tbe  eapex^ 
intendents  AaVL  all  be  peisooB  of  edacation  and  experience  in 
the  management  of  schools^  and  they  shall  be  not  less  than 
twenty-five  years  of  age  at  the  time  of  their  appointm^it,  and 
shall  discharge  the  duties  herein  preacribed  and  such  other  du- 
ties as  the  said  board  may  direcf 

It  appears^  then^  from  the  aforegoing  sections  of  the  char- 
ter>  that  the  superint^ident  of  public  instructioii  is  not  ap- 
pointed by  the  mayor^  or  joint  couTention  or  elected  by  the  peo- 
ple^  but  is  appointed  by  the  board  of  school  commissioners^  the 
head  of  the  department  of  education,  and  is  an  employ^  of  this 
department  of  the  dty  goyemment. 

Judge  Cooley>  in  the  case  of  Throop  t.  Langdon,  40  Mich. 
683^  where  it  is  held  that  the  position  of  chief  derk  in  the  of- 
fice of  the  assessors  of  the  city  of  Detroit  was  not  an  office,  says: 
'The  officer  is  distinguished-  from  the  employ^  in  the  greater 
importance^  dignify^  and  independence  of  his  position;  in  being 
required  to  take  an  official  oath  and  perhaps  to  give  an  <^cial 
bond ;  in  the  liability  to  be  called  to  account  as  a  public  offender 
for  misfeasance  in  office,  and  usually^  though  not  necessarily, 
in  the  tenure  of  his  position.  In  particular  cases  other  distinc- 
tions will  appear  which  are  not  general.'^  In  Olmstead  ▼.  May- 
or  etc.,  42  N.  Y.  Sup.  Ct.  482,  it  was  held  that  one  who  receiyes 
no  certificate  of  appointment,  takes  no  oath  of  office,  has  no 
term  or  tenure  of  office,  discharges  no  duties,  and  exercises  no 
powers  depending  directly  on  the  authority  of  law,  but  simply 
performs  such  •**  duties  as  are  required  of  him  by  the  persons 
employing  him  and  whose  responsibility  is  limited  to  them,  is 
not  an  officer  and  does  not  hold  an  office.  And  in  the  recent 
case  of  School  Conmirs.  ▼.  Qoldsborough,  90  Md.  207,  44  AtL 
1055,  we  said:  Civil  officers  aie  goyemmental  agents;  they  are 
natural  persons  in  whom  a  part  of  the  state's  sovereignty  is 
vested  or  reposed,  to  be  exercised  by  the  individuals  so  intrusted 
with  it  for  the  public  good.  The  power  to  act  for  the  state 
is  confided  to  the  person  appointed  to  act.  It  belongs  to  him 
upon  assuming  the  office.  He  is  dothed  with  the  authority 
which  he  exerts  and  the  offidal  acts  done  by  him  are  done  as 
his  acts  and  not  as  the  acts  of  a  body  corporate. 

In  the  case  now  before  us  we  find  that  the  superintendent  of 
public  instruction  is  not  appointed  by  the  mayor,  or  elected  by 
the  people,  or  appointed  by  joint  convention  of  the  two  brandies 
of  the  counciL    He  takes  no  official  oath,  gives  no  offidal  b<md. 
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lias  no  oosmnig&ion  issaed  to  him,  and  has  no  fixed  or  definite 
teanie  of  office^  but  is  appointed  at  the  {deasuie  of  the  school 
boand.  It  also  appears  from  an  examination  of  the  charter  that 
all  the  executiye  power  relating  to  educational  matters  is 
Tested  in  a  department  known  as  ''the  department  of  education/^ 
and  this  department  is  composed  of  the  board  of  school  com- 
missioners. The  superintendent  of  public  instruction  exercises 
no  power  except  what  is  derived  from  and  through  this  board. 
He  is  simply,  then,  an  employ^  or  the  agent  of  the  school  board 
and  not  a  municipal  official,  within  the  meaning  of  the  charter. 
Nor  do  we  find  anything  in  the  duties  to  be  performed  by  him 
which  indicate  an  office  and  not  an  employment  within  the 
meaning  of  the  twenty-sixth  section  of  the  charter.  In  State 
T.  Yickers,  58  Ohio  St  730,  51  N.  E.  1102,  it  is  held  that  a 
superinten'dent  of  schools  is  not  an  officer:  Butler  t.  Beg^its  of 
the  Uniyersitj,  32  Wis.  131;  United  States  v.  Germaine,  9^ 
TJ.  S.  501. 

We  are,  therefore,  all  of  the  opinion  that  section  26  of  chap* 
ter  123  of  the  acts  of  1898,  providing  that  all  municipal  offi- 
cials, except  females,  shall  be  registered  yoters  of  the  city  of 
^^^  Baltimore  has  no  application  to  the  position  of  superintto- 
dent  of  public  instruction. 

It  follows,  then,  that  the  order  of  the  court  below,  overrul- 
ing Hie  demurrer  to  the  bill  will  be  reversed,  the  demurrer  sua- 
tained  and  the  bill  dismissed. 

Order  reversed,  demurrer  sustained,  and  bill  dismissed,  wiili 
006ta» 


Officer.— One  who  receives  no  certificate  of  appointment,  takes 
no  oath  of  office,  has  no  term  or  tenure  of  office^  discharges  no 
dutlea  and  exercises  no  powers  depending  directly  on  the  authority 
of  the  law,  but  simply  performs  such  duties  as  are  required  of  him 
by  the  persons  employing  him,  and  whose  responsibility  Is  limited 
to  them,  is  not  an  officer,  although  those  employing  him  are  public 
officers,  and  his  employment  Is  In  and  about  a  public  work  or  busi- 
ness: See  the  monographic  note  to  Thomson  v.  Kyle,  68  Am.  St  Rep. 
108.  Consult,  also,  the  recent  case  of  Patton  v.  Board  of  Health. 
127  OaL  889i  78  Am.  St  Rep.  88,  69  Pa&  702. 
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SXrPBSMB  CONGLAYB IMPBOYED  OBDEB  OF  HEFTA- 

SOPHS  T.  MILES. 

[82  Md.  618»  48  AtL  845.] 

BBNEFIT  A8800IATI0NS  —  ByiDBNOB.-I]i  an  ftctkm 
rngmlnst  a  benefit  aodoty  tbe  admlssioa  In  evidence  of  a  iHrellintniiy 
application  for  membenhlp»  not  in  the  form  prescribed  by  the  cfaar- 
tw,  la  harmlees  error  If  tbe  anthorised  applicatlMi  upon  whl^  tbe 
member  was  admitted  Is  afterward  prodnced  in  evidence,  when  tbe 
Issne  is  whether  the  applicant  became  a  member  of  the  order  with 
Intent  to  commit  suicide  in  frand  thereof. 

BErNBFIT  A8SOGIATION»-ByiDBNGB.— It  in  an  actios 
against  a  benefit  society,  there  Is  no  qnestion  as  to  the  sufficiency  of 
proof  of  the  death  of  the  membv ,  the  admission  In  erldence  of  t 
letter  by  the  secretary  of  the  society  to  the  beneficiary  acknowledg* 
ing  the  receipt  of  proof  of  the  death,  if  error,  Is  harmless. 

BBNRFIT  ASS0GIATI0N8-BVIDBNGB  OF  INTBNT  OF 
If BMBBR  TO  OOMMIT  SUIGIDB.— If,  In  an  action  against  a  bene- 
fit society  to  recover  a  death  benefit,  the  defendant  offers  eTidenes 
to  show  that  the  deceased  Joined  the  society  with  inbmt  to  defraud 
It  by  committing  soiclde,  the  plaintiff  may  show  in  rebnttal,  by  t 
witness  who  had  an  opportunity  to  obserre  the  deceased  the  day 
t>efore  he  killed  himself,  that  the  suicidal  purpose  had  OTertakca 
him  after  his  Joining  the  society. 

INSURANGB-LIFB--SUIGIDB  OF  INSURBD  jLS  DB- 
FBNSB.— If  a  life  Insurance  policy  does  not  proTlde  that  it  shall  be- 
come void  In  the  event  of  the  suicide  of  the  insurod,  him  soicide 
while  sane  Is  not  a  defense  to  an  action  on  the  policy  by  the  bene- 
ficiary, unless  the  policy  was  obtained  by  the  deceased  with  Intent 
to  commit  suicide  and  thus  defraud  the  Insurer. 

INSURANGB,  LIFB-BBNBFIT  SOGIBTT-SUIGIDB  AS 
DBFBNSB.— If  the  membership  certificate,  constitution,  or  by-lam 
•of  a  benefit  society  contain  no  provi^on  qualifying  the  risrht  to  re- 
cover the  benefit  If  the  Insured  member  takes  his  own  llfe^  hto 
suldde  Is  not  a  defense  as  against  his  beneficiary,  unless  the  meob 
her  Joined  the  society  with  Intent  to  commit  sulddeb  and  tibo  b■^ 
den  to  show  such  intent  is  upon  the  defendant. 

O.  Bryan,  for  the  appeUant 

A.  L.  Miles,  J.  B.  Mills,  and  A.  P.  Gorman,  Jr.,  for  Am 

appellees. 

^^  JONES,  J.  This  suit  was  instituted  in  the  coort  ol 
common  pleas  of  Baltimore  City  against  the  appellant,  a  mntosl 
benefit  association,  duly  incorporated  under  the  laws  of  Maiy- 
land,  by  one  Nathan  J.  P.  Tull,  to  lecorer  Ihe  amount  of  • 
ben€fit  certificate  issued  by  the  said  corporation  to  one  Milei 
Tull,  a  son  of  the  plaintiff,  and  made  payable  to  the  plainti£ 
Pending  the  suit  the  said  plaintiff  died,  and  the  appdkes  hen, 
upon  suggestion  of  his  death,  became  parties  plaintilf  ■•  ad* 


Feb.  1901.]     SuFBSMx  Conolays  stc.  v.  Milii.  62S 

miiuBfratoiB  of  his  estate.  The  naristio  in  Hie  case  consisted 
cf  two  oonnts,  in  each  of  which,  after  setting  forth  matter  of  in* 
dacementy  it  was  alleged  that  the  defendant  made  and  deUveied 
to  said  Itiles  Tnll  its  certificate  in  writing  and  nnder  seal,  by 
which  it  promised  and  bound  itself  to  pay  to  the  plaintiff  oat 
of  its  benefit  fund,  within  sizly  days  from  the  receipt  of  satis* 
factory  proof  of  death  of  said  Miles  TuU,  and  upon  the  terms 
and  conditions  stated  in  said  benefit  certificate,  the  sum  of  fi^e 
thousand  dollars.  It  was  then  ®^^  alleged  that  the  said  Miles 
ToU  had  died  while  a  member  in  good  standing  of  said  cor* 
poration,  and  that  proof  of  his  said  death  had  been  furnished 
the  defendant  in  accordance  with  tiie  requirements  of  said  bene- 
fit certificate,  but  the  defendant  had  lefuseid  payment  of  the  sum 
90  agreed  to  be  paid. 

The  defendant  pleaded:  1.  That  it  did  not  promise  as  al« 
leged;  2.  That  it  was  not  indebted  as  allied;  3.  That  it  did 
not  make  its  certificate  of  ineurance  as  alleged;  4.  That  the 
death  of  said  Miles  Tull  was  ^caused  by  one  of  the  causes  exempt- 
ing said  defendant  from  liability";  5.  That  ''said  Miles  Tull 
came  to  his  death  by  a  pistol  EJiot  deliberately  aimed  by  his 
own  hand,  the  manner  of  which  death  exempts  the  defendant'' 
from  liability  under  said  benefit  certificate;  6.  That  defendant 
never  undertook  by  the  said  benefit  certificate  to  pay  the  sum 
tneiein  named  to^  the  beneficiary  named,  or  to  anyone  else  upon 
the  death  of  Miles  Tull,  if  his  ''death  was  produced  by  his  own 
unlawful  act,"  and  that  said  Miles  Tull  came  "to  his  death  in 
an  unlawful  manner  by  his  own  hand,"  and  the  defendant  was 
therefore  exempt  from  liability  on  account  of  said  benefit  cer- 
tificate; 7.  That  defendant  denied  that  it  had  promised  and 
bound  itself  to  make  payment  as  alleged  to  the  plaintiff,  but 
that  said  promise  was  made  upon  tiie  implied  condition  that 
the  death  of  Miles  Tull  should  result  from  causes  which  he 
could  not  control,  and  that  his  death  was  caused  by  his  own 
deliberate,  unlawful  act,  wherefore  the  defendant  was  released 
from  every  obligation  on  account  of  said  benefit  certificate,  and 
the  same  was  rendered  null  and  void. 

The  plaintiff  join^  issue  on  the  first,  second,  and  third  pleas, 
ire  versed  the  fourth  plea,  and  replied  to  the  fifth,  sixth,  and 
seventh  pleas  that  the  defendant  is  a  mutual  benefit  association 
incorporated  under  the  laws  of  the  state,  the  object  and  purpose 
of  which  is  to  "provide  an  endowment  fund  to  be  paid  to  the 
family  or  friends  of  a  deceased  member";  that  by  the  benefit  cer- 
tificate, the  cause  of  action  in  the  case,  the  defendant  agreed  to 
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pBj  to  ihe  plaintiff  the  Btim  of  five  thousand  dollars  as  stipulated 
therein;  that  there  is  nothing  •■•  expressed  in  the  certificat» 
•whereby  suicide'  or  any  other  cause  of  death  should  eizempt  flie 
defendant  from  liabilily**  thereunder,  and  ''there  was  no  implied 
condition  that  ttie  said  Miles  TuU  should  come  to  his  death  fnxm 
oauses  which  he  could  not  oontrol,  or  that  if  he  came  to  hia 
death  by  his  own  unlawful  act,  the  defendant  should  be  released 
and  exempted  from  liability"'  to  the  beneficiary  named  ia  the 
certificate,  and  ''therefone  tiie  obligation  or  promise  of  the  de- 
fendant was  not  rendered  null  and  void  by  the  manner  in  which 
Ihe  said  Miles  Tull  is  alleged  to  have  come  to  his  death.''  The 
defendant  joined  issue  upon  tiie  plaintiff's  replications.  No 
question  was  made  upon  the  pleadings,  and  therefore  they  are  not 
ihe  subject  of  criticism  here;  but  they  have  been  referred  to  be* 
cause  they  make  more  distinct  the  propositions  upon  which  the 
court  must  pass  in  disposing  of  questions  subsequently  pre^ 
sented. 

The  plaintiffs  offered  in  the  trial  of  the  case  proof  of  Hbe 
benefit  certificate  declared  upon  in  the  naxratio,  as  the  cause  of 
action,  the  charter,  constitution,  and  by-laws  of  the  defendant, 
the  application  of  Miles  Tull  for  membeFship  in  the  defendant 
corparation,  proof  of  his  death,  and  of  notice  thereof  sent  to 
the  defendant  as  required  by  its  by-laws;  and  that  at  the 
time  of  his  death  he  was  a  member  of  the  defendant  corpora- 
tion in  good  standing  as  defined  in  said  laws.    The  defendant 
offered  no  evidence  in  denial  or  contradiction  of  that  offeied 
on  tiie  part  of  the  plaintiff,  but  directed  its  proof  to  establish 
the  averment  of  its  pleas  that  Miles  Tull  had  died  by  his  own 
hand;  and  in  that  connection  offered  some  evidence  as  tend- 
ing to  prove  that  he  had  made  application  for  membership  of 
the  defendant  corporation  and  become  a  member  thereof,  and 
obtained  the  benefit  certificate  therefrom  upcm  which  tiie  suit 
iWBS  brought,  with  the  intent  to  commit  suicide.    The  plain- 
tiffs offered  evidence  in  rebuttal  of  this  last-mentioned  evidence 
on  the  part  of  the  defendant    It  nowhere  appeared  in  tiie 
evidence  that  th^e  was  any  condition  annexed  to,  or  made 
m  part  of,  the  benefit  certificate  sued  on  here,  either  by  its 
own  terms,  or  by  any  express  provision  in  the  charter,  •"^  con- 
stitution, or  by-laws  of  the  defendant  corporation,  that  suicide 
should  exempt  the  defendant  from  liability  thereunder;  nor 
was  there  evidence  going  to  show,  and  it  is  not  claimed,  that 
Miles  Tull  was  not  of  sound  mind  at  the  time  of  his  death. 
TTpon  this  state  of  proof  the  court  below  instructed  the  juiy  in 
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tabstance  ojq  behalf  of  the  plamtiffs  that  if  they  found  the  faets 
affeied  in  evidence  by  the  plaintiffs  they  were  entitled  to  reoorer, 
notwithstanding  they  might  find  that  Miles  Tnll  conunitted 
soicide,  unless  they  should  believe  that  at  the  time  he  made  ap- 
plication for  the  beiiefit  certificate  sued  on  he  did  so  with  the 
intention  of  committing  suicide,  and  that  the  burden  of  proving 
sadi  intention  was  upon  the  defendant. 

The  main  conifcention  in  the  case  is  in  regard  to  the  proposi- 
tion of  law  so  asserted.    Before  making  further  reference  to 
the  instructions  of  the  courts  however,  the  exceptions  appear- 
ing in  the  record  will  be  reviewed  in  their  order.    There  were 
itaee  exceptions  taken  on  the  part  of  the  defendant  to  the 
admissibility  of   testimony.    The   first  of  these   was  to  the 
action  of  tha  court  in  allowing  the  plaintiff  to  offer  in  evidence 
wbait  is  styled  the  preliminary  application  of  Miles  Tull  to  be 
admitted  to  membeiship  in  the  defendant  corporation.    This 
application  does  not  conform  to  the  requisites  prescribed  for 
an  application  for  membership  by  the  by-laws  of  the  defend- 
ant, nor  does  it  appear  that  authority  is  conferred  upon  a 
«abordinate  conclave  of  the  order  to  prescribe  any  additional 
oir  different  form  of!  application  from  the  one  required  in  these 
by-laws.    The  offer  of  this  preliminaiy  application  may  there- 
fore have  been  unnecessary,  or  of  itself  may  not  have  been  the 
proper  evidence  of  application  for  membership.    It  is  not  per- 
ceived, however,  how  the  deferidant  was  injured  by  the  admis- 
0ion  of  this  evidence.    It  was  followed  up  by  the  offer  in 
evidence  of  the  oflBcial  and  authorized  application  for  member- 
gkip  upon  which  the  member  in  question  was  admitted  to  the 
defendant's  order,  and  upon  which  the  benefit  certificate  sued 
en,  was  issued  to  him;  and  the  fact  that  Miles  Tull  made  ap- 
plication in  the  prescribed  form  and  thereupon  became  a  ^^ 
member  of  the  defendant  corporation  is  not  controverted. 
Obviously,  therefore,  no  injury  was  done  to  the  defendant  by 
admitting  evidence  of  this  preliminiary  application  because  the 
same  was  unnecessary  or  was  not  in  the  prescribed  form.    It 
•was  but  cumulative  testimony  to  an  unoontrovcrted  fact.    Again, 
tliis  preliminary  application  was  dated  July  13,  1898.    It  ap- 
peaiB  to  have  been  received  by  ttie  subordinate  amolave  of 
which  the  applicant  became  a  member,  and  to  which  it  was 
address^  on  the  27th  of  the  same  month.    The  official  appli- 
catioii  was  dated  August  1,  1898,  and  on  the  3d  of  the  same 
month  the  applicant  was  duly  elected  a  member  of  the  order. 
T+  vsA  iiierefore  a  circumstanoe  leading  up  to,  connected  with. 
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and  reflecting  upon  ihe  ezeeutioii  by  the  applicant  of  iiie  officul 
application  and  hia  admiasioik  to  mnnbenhip  of  tlie  order. 
At  the  time  that  Ihia  eyidwoe  was  idEered  so  qaestim,  hid 
heea  made  in  the  eanae  as  to  Miles  Toll  hjiTing  appUad 
for  the  benefit  certificate,  whkdi  is  the  cause  of  tction,  vift 
B  view  to  snidde.    As  hss  been  seen,  this  issue  was  not  made 
in  the  pleadings.    But  after  this  pToliminaiy  applicatian  had 
been  admitted  in  evidence  the  defendant  offered  in  evidoice  adi 
and  declarations  of  the  said  applicant  with  the  purpose  of  shov- 
ing (and  so  tending)  that  the  benefit  certificate  had  been  tskm 
oat  by  him  with  a  view  to  suicide.    These  acts  and  dedaiationi 
were  all  subsequent  to  the  date  of  the  official  appUcaiioD. 
The  facts  in  connection  with  the  preliminary  application  ther^ 
upon  became  legitimate  matter  for  the  consideration  of  ths 
jury,  who  were  ^ititled  to  have  all  the  facts  and  circomstances 
<x>miected  with  the  applicant's  becoming  a  member  of  the  ds- 
fenfdant  corporation  before  them  in  passing  upon  this  question 
of  intontioTL    This  being  so,  the  fact  that  it  was  introduced 
into  the  case  at  a  time  when  the  propriety  or  neoessity  for  it 
had  not  become  a.ppareat  worked  no  injury  to  the  defendant 
The  defendant  cannot  fairly  claim,  as  was  suggested  on  its 
behalf,  that  it  was  prejudiced  by  this  evidence  because  of  the 
tenns  of  the  instruction  which  had  been  referred  to  as  granted 
on  behalf  of  the  plaintiffs,  to  the  effect  that  the  suicide  of 
If  lies  Tull  was  not  a  bar  to  recoyery  by  the  plaintiffs  in  this 
'^'^^  case  unless  the  jury  found  ''that  at  the  time''  he  ''mads 
application''  for  the  benefit  certificate  sued  on'  '^e  did  so 
with  the  intention  of  committing  suicide,''  because  the  jmy 
may  have  been  misled  thereby  into  believing  that  the  int-en- 
tion  to  commit  suicide  must  have  antedated  the  preliminaiy 
application  offered  in  evidence.    It  is  not  apparent  how  the 
Jury  could  have  been  so  misled.    This  preliminary  application 
uros  not  offered,  and  oould  hardly  have  been  undenstood  sa 
liaving  been  offered,  as  the  effective  application  in  procuring 
-the  benefit  certificate  in  question  to  be  issued.    The  effective 
«nd  official  application  was  in  evidence,  and  it  was  distinctly 
testified  to  before  the  jury  that  it  was  upon  this  last-mentioned 
application  that  the  benefit  certificate  was  issued.    The  other 
was  spoken  of  as  a  preliminary  application,  and  was  distinguished 
by  the  witness  who  product  it  from  the  ''regular  applica- 
tions."   Upon  this  state  of  evidence  before  the  jury  it  cannot 
^be  said  thait  they  were  misled  into  supposing  that  the  language 
^f  the  instruction  which  has  been  quoted  required  them  to 
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imm  Inference  to  the  date  of  the  prdiminaiy  appUcatiom  aa  th» 
tune  when  the  intentiofii  of  the  applicant  to  oommit  saicide,  if 
they  found  each  intention  must  neoeesarily  h&Te  been  form&d.. 
There  is,  therefore,  no  ground  for  reversal  in  the  defendant » 

first  ezoeptioni 

The  defei^ant^g  second  exception  was  to  the  ruling  of  th^ 
conrt  in  admitting  in  eyidenee  a  letter  written  to  N.  J.  P.  TuU^ 
Ae  beneficiary  luuned  in  the  benefit  certificate  sued  on,  by  the 
supreme  secretary  of  the  defendant  order,  and  dated  at  the- 
offioe  of  the  supreme  secretary  in  Baltimoine,  which  acknowl* 
edged  the  receipt  by  the  said  secretary  of  ^the  official  proof 
of  death  of  Milee  Tull/'  and  purported  to  be  in  reply  to  s 
letter  of  the  said  beneficiary.    It  is  not  necessary  to  notice  this^ 
ground  of  exception  further  than  to  say  that,  whatever  view 
may  be  taken  of  the  admissibility  of  the  evidence  excepted  to, 
the  defendant  waa  not  injured  by  the  action  of  the  court  in 
admitting  it.    The  aupreme  secretaiy  himself  was  the  wituesa 
who  identified  and  proved  the  letter.    He,  under  the  by-laws^ 
of  the  defendant,  was  the  officer  to  whom  the  proofs  of  tba- 
^*^  death  of  a  member  were  to  be  traufimitted.    The  letter  waa^ 
produced  in  connection  with  hia  oral  testimony,  to  the  effect, 
that  he  had  with  him  the  proofs  of  death  of  Miles  Tull,  whiebr 
he  exhibited.    No  qnestioii  seems  ever  to  have  been  made  of 
the  fact  of  proof  of  death  having  been  forwarded,  or  of  ita 
suffideoi^  under  the  by-laws  of  the  defendant    What  poa-» 
sible  harm,  therefore,  could  the  admission  contained  in  the  letter 
excepted  to  have  done  the  defendant?    This  exception,  there* 
fore^  cannot  be  sustained. 

Tbe  same  is  to  be  said  of  the  third  and  last  exception  ta 
testimony.  Thia  was  taken  to  the  ruling  of  the  court  in  al* 
lowing  an  inquiry  by  the  plaintiffs  of  a  witnesa  offered  hj 
Ihem  in  rebuttal  as  to  the  apparent  condition  of  Miles  Tull 
when  seen  by  the  witness  the  day  before  his  death.  The  de» 
fendant,  with  a  view  to  showing  that  the  said  deceased,  when 
he  made  application  to  become  a  member  of  the  defendant 
corporation,  did  ao  with  the  intention  to  commit  suicide,  had 
offered  evidence  of  the  acts,  deckrations  and  conduct  of  the 
deceased  fnmi  the  time  of  his  making  the  application  to  the 
time  of  hia  death.  The  plaintiffs  in  rebuttel  produced  a  wit* 
nesa  who  had  seen  and  had  opportunity  to  observe  the  acta 
and  oonduct  of  the  deceased  during  the  period  covered  bj 
fhia  teetimony  of  the  defendant;  and  having  shown  by  the 
witness  this  opportunily  for  observing  the  manner  and  oonducfe 
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of  the  dBceeaed,  ud  that  the  witnesB  had  aeen  and  been  with 
him  the  ereaing  of  the  day  before  his  death,  aaked  the  ques- 
tion, ''What  did  his  condition  aeem  to  be  that  Wednesday 
night  when  he  left;  was  it  different  at  all  from  his  naoal  con- 
dition, and,  if  so^  how  different?''  The  qnestioo  at  issoe  was 
the  existence  fel  non  of  an  intention  or  poipose  in  tiie  mind  of 
the  deceased  at  a  particniar  time,  to  wit:  A  pnipose  to  coat' 
mit  soicide  at  the  time  of  his  applicatioci  to  the  defendant  for 
the  b»efit  certificate  sued  on  in  this  case.  The  design  and 
tendency  of  the  question  asked  tiie  witness  weve  to  show  that 
the  suicidal  pnipose  in  question  was  due  to  a  condition  that 
had  OTortaken  the  deceased  subsequent  to  the  time  of  his  ssid 
application;  and  though  probably  the  evidence  elicited  thereby 
*^  had  but  slight  probative  value,  it  was  competent  evidence  to 
go  to  the  jury  for  what  it  might  be  worth  in  rebuttal  of  the 
evidence  on  the  part  of  the  defendant  in  tiiis  ccmnection  which 
has  been  alluded  to.  It  was  not  a  question  requiring  the  4dll 
of  an  expert  for  an  intelligent  answer,  as  the  defendant's  coon- 
sd  seemed  to  argue,  but  one  that  admitted  of  such  answer  by 
anyone  who  had  the  means  of  observing  the  deceased,  which  it 
appeared  the  witness  had. 

The  defendant's  fourth  and  last  exception  was  taken  to  the 
action  of  the  court  upon  the  prayers.    The  plaintiffs  offered 
six  prayers,  of  whidi  the  court  below  granted  the  first,  third 
and  fifth,  and  refused  the  others.    The  defendant  offered  five 
prayers,  all  of  which  were  refused.    The  proposition  of  law 
embodied  in  the  first  and  third  prayers  of  the  pkintift  haa 
already  been  stated,  and  is  to  tiie  effect  that  suicide  by  Miles 
Tull,  the  assured  in  the  benefit  certificate  sued  on,  is  no  bar  to 
a  right  of  recovery  ixt  the  case  by  tiie  plaintiffs  unless  the  jury 
should  find  from  the  evidence  that  the  said  assured,  whea  he 
made  application  for  tiie  benefit  certificate,  did  so  witii  the  in- 
tention  of  committing  suicide^  and  tiie  burden  of  proving  audi 
intention  is  upon  the  defendant    The  firsts  second,  and  fiftb 
prayers  of  the  defendant  asked  that  the  juiy  be  instructed  that 
if  the  insured,  Miles  Tull,  committed  suicide  when  of  sound 
mind,  the  plahitiffa  were  not  entitied  to  recover,  even  thotigh 
there  was  no  clause  in  the  benefit  certificate  issued  to  him  ren- 
dering tiie  policy  void  by  reason  of  suicide;  and  that  the  act 
of  suicide  ^^rendered  void  the  ccmtract"  between  him  and  the 
defendant  '^f or  that  there  was  no  insurance  against  suicide^'' 
though  this  was  not  expressed  in  the  contract  as  a  condition 
of  the  insurance. 


Feb.  1901.]     SuFSBica  Conoulyb  bio.  v.  Milks.  685 

It  is  not  eofturely  dear  what  is  the  procise  propositioii  intended 
to  be  embodied  in  the  defendant's  tiiird  and  f ouitli  prayers. 
In  each  of  them  it  is  ssserted  that  the  pkintiffs  are  not  entitled 
to  leooTer  if  the  jnry  find  the  facts  set  out^  and  the  fact  that 
saidde  was  the  cause  of  death.  But  it  is  not  pointed  ont  in 
•either  of  them  what  relation  the  jury  must  find  between  the 
•other  facts  set  out  and  the  fact  of  suidde.  The  fscts  set  out» 
^^^  other  than  the  fact  of  suidde^  were  those  which  the  def end- 
4mt  had  put  in  eridenoe  to  diow  that  the  assuied  had  made  ap- 
plication for  the  benefit  certificate  sued  on  with  the  intention  of 
ecnmnitting  suidde.  Hiis  intention^  if  found  to  exist,  would  be 
a  fact  in  Ihe  case  not  established  by  direct  and  uncontroTerted 
proof y  but  by  inference  from  other  facts  which  were  in  evidence ; 
and  if  it  was  meant  by  these  prayers  to  have  the  jury  instructed 
as  to  the  effect  of  sudi  intention  upon  Ihe  plaintiffs'  right  of  re- 
<*OTeiy9  the  fact  of  the  existence  of  audi  intention  ought  to  havo 
been  left  to  tiie  jury  to  find;  whereas  the  effect  of  the  instruc- 
tions as  framed  was  to  tell  the  jury  that  if  they  found  the  facts 
set  out>  other  than  the  fact  of  suidde,  they  must  accept  them 
as  proof  that  the  application  of  the  assured  was  made  with  the 
intention  .to  commit  suicide.  In  other  words,  that  as  matter  of 
law  Iheee  facts,  if  found,  constituted  such  intention.  The 
fourth  prayer  has  flxe  concluding  paragraph  that  ''if  from  all 
the  endenoe  the  jury  shall  find  that  the  deceased  entered  iolo 
the  contract  described  in  the  benefit  certificate  with  the  inten- 
tion of  committing  suidde,  then  the  plaintiffs  cannot  recover 
in  Ihis  case'';  but  this  hypothetical  paragraph  is  inconsist^it 
with  the  preceding  part  of  the  prayer  in  which  it  is  affirmed 
ju9t  as  it  is  in  the  third  prayer,  that  if  the  jury  find  the  facts 
set  out  and  the  fact  of  suidde,  then  the  plaintiffs  are  not  enti- 
tled to  recoyer.  It  may  be  here  said  that  the  defendant  did 
not  make  the  fact  of  intention  upon  the  part  of  the  assured  to 
commit  suidde  when  he  made  application  for  membership  in 
the  oorporation  cc  ground  for  defense  in  its  plea;  but»  neverthe- 
less, haying  offered  eyidenoe  of  sudi  fact^  it  had  the  benefit  of 
haying  the  jury  instorocted  in  the  prayers  granted  on  bdialf  of 
tho  plaintifb  to  consider  the  eyidenoe  so  offered;  and  as  to 
what  would  be  the  effect  of  tiie  fact  it  was  offered  to  proye  if 
they  shoutd  find  it  For  reasons  stated,  the  third  and  f onrih 
piayeiB  of  the  defendant  were  properly  refused. 

In  support  of  the  proposition  embodied  in  its  first,  second,  and 
fifth  prayers,  the  defendant  relies  upon  the  case  of  Bitter  t. 
Mutual  life  Ins.  Co.,  169  U.  S.  139, 18  Sup.  Ot  Bep.  800.    The 


63ft  Ambbicaii  Stati  Bbpobts,  Yoi^  84.    [Mai^ 

]daintiff'8  ccnaaA  diBtmguishes  tluB  case  from  the  one  d  k 
bj  pointing  out  the  ^"^  fact  ihat  in  the  Bitter  came  fheim 
ance  was  effected  for  the  benefit  of  Uie  estate  of  fhe  laml, 
while  here  it  was  so  effected  for  the  benefit  of  a  third  pn^. 
This  of  itself  is  not  a  complete  answer  to  the   defendiafi 
contention.    Withont  veviewing  at  length  the  facts  of  the  e» 
dted  from  169  U.  S.>  18  Sup.  Ct  Rep.,  sapra,   it  majia 
brief  be  stated  that  the  doctrine  enunciated  in  that  esse  la 
to  the  effect  that,  whether  there  was  a  clause  or  conditki 
in  a  policy  of  insurance  protecting  the  insurer  against  liiibil% 
in  case  of  self-destruction  by  the  assured  or  not,   deaili  If 
suicide  was  a  risk  not  to  be  considered  as  being  in  {he  eofr 
templation  of  the  parties  to  the  contract  at  the  time  of  ente^ 
ing  into  it,  and  was  a  risk  not  insured  against;  and  foifbe^ 
that  for  reasons  of  public  policy  it  is  not  a  risk  that  can  l^iH^ 
be  coTered  by  insurance.    This  doctrine  does  not  appear  fnn 
the  reasoning  of  the  court  to  haye  been  stated  as  applicable  only 
to  the  state  of  facts  disclosed  in  the  particular  case,  but  to  bw 
been  enunciated  as  one  within  the  purview  and  reason  of  vhiok 
the  particular  case  fdl.    The  scope  of  the  decision  was  wids, 
therefore,  than  that  imputed  to  it  by  the  plaintiff's  oounsel;  mi 
this  is  found  supported  by  direct  authority.    In  the  case  of  Sb- 
pieme  Com.  K.  of  0.  B.  t.  Ainsworth,  71  Ala.  436^  46  Am. 
Bep.  332,  the  court,  upon  a  line  of  reasoning  similar  to  flat 
of  the  Bitter  case,  supra,  virtually  applied  the  doctrine  axanr 
dated  in  the  last-SAmed  case  to  a  state  of  facts  showing  iliat 
the  plaintiff  was  the  beneficiary  of  the  insurance  certifioiti 
in  suit  which  had  been  issued  to  her  husband  by  the  defeat 
ant^  a  beneficial  order;  and  that  the  husband  who  had  takes 
out  the  certificate  and  n<miinated  his  wife,  the  plaintiff,  as  & 
beneficiary  therein  had  met  his  death  by  suicide.    Again,  is 
the  case  of  Hopkins  v.  N.  W.  Life  Ina  Co.,  94  Fed.  729, 
the  circuit  court  for  the  eastern  district  of  Pennsylvania  hii 
the  doctrine  enunciated  in  the  Bitter  case  applicable  to  a  case  is 
which  insimtnce  had  been  taken  out,  payable  to  the  wife  of  flie 
esBUied,  if  living,  and,  in  case  of  her  death,  to  his  children.    The 
assured  conmiitted  suicide,  leaving  his  wife  surviving  him,  sad 
she  was  the  plaintiff  in  the  suit.    This  case  was  app^ed  to  tk 
drcttit  court  of  appeals  of  the  United  States  (99  Fed.  199),  and 
^^  affirmed  upon  olher  grounds,  the  appeUate  tribunal  saying 
that  it  was  not  found  necessary  to  review  the  grounds  on  whicfc 
tbe  decision  of  the  lower  court  had  been  based. 
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!i:  But  while  the  scope  and  effect  of  the  case  of  Bitter  t.  Mutual 
hilAte  Lm.  Co.,  169  U.  S.  139, 18  Sup.  Ct  Bep.  300,  seem  to  be  aa 
Q  atiied,  and  idiile  there  are  authoritieB  found  as  indicated,  in 
riaapport  of  the  doctrine  enunciated  in  that  case  as  to  the  effect  of 
f^soicide  upon  a  contract  of  insurance^  it  appears  ibat  the  doctrine 
liin  question  has  not  generally  prevailed.  In  Joyce  on  Insuranoey 
^Tolume  3,  section  2653,  it  is  said:  ''Even  though  there  is  no  con- 
j^dition  against  suicide^  the  deliberate  killing  of  himself  by  insured 
jfWhile  sane,  and  with  intent  to  secure  the  amount  of  the  insur- 
j^ance  to  his  estate  avoids  the  policy.  So  if  a  life  policy  is 
j,taken  out  by  insured  not  for  his  own  benefit^  but  for  the  benefit 
l^of  a  third  person,  as  in  case  where  it  is  payable  to  the  heirs  or 
;,.widow,  and  there  is  no  stipulation  that  it  shall  be  void  in  case 
lot  suicide  or  self-destruction  of  assured,  then,  aa  a  general  rule, 
^suicide  is  no  defense,  for  ordinarily  the  beneficiary  is  not  bound 
Jby  acts  or  declarations  of  the  assured  done  or  made  by  him  after 
'^the  iflsuanoe  of  the  policy  unless  the  same  are  in  violation  of 
^BOToe  condition  in  the  policy.''  Again,  in  Baoon  on  Benefit  So- 
„jsieties  and  life  Insurance,  section  337,  it  is  said:  ''Where  the 
^^polioy,  or  the  constitution  and  laws  of  the  society  or  order,  con- 
r^tain  no  provision  qualifying  the  right  to  recover  if  the  assured 
-  ar  member  takes  his  own  life,  suicide  is  not  a  defense.''  The 
'^jrtatements  made  by  these  authors  as  to  the  result  of  the  author- 
jities  upon  the  question  under  consideration  are  fuUy  sustained 
Iby  the  authorities  to  which  they  refer.  Some  of  them  may  be 
^ven:  Mills  t.  Bebstoc^,  29  Minn.  380,  13  N.  W.  162;  Kerr 
]t.  Union  Ben.  Assn.,  39  Minn.  174,  12  Am.  St  Bep.  631,  39 
JT.  W.  812;  Rtch  t.  American  Popular  life  Assn.,  69  N.  T. 
567,  17  Am.  Bep.  372;  Darrow  v.  Family  Fund  Soc.,  116  N. 
Y.  537,  16  Am.  St  Bep.  430,  22  N.  E.  1093 ;  Morris  v.  State 
Mutual  life  Assur.  Co.,  183  Pa.  St  663,  39  Ati.  62;  Patrick 
T.  Excelsior  life  Ins.  Co.,  67  Barb.  202.  It  may  be  further  said 
fiiat»  as  against  the  doctrine  that  reasons  of  public  policy  ought 
to  prevent  recovery  upon  a  policy  of  insurance,  even  in  the  ab* 
aemce  of  a  stipulation  or  condition  that  suicide  should  avoid 
ii»e  policy  when  the  assured  takes  his  ^^^  own  life,  it  is  found 
that  at  least  in  one  instance  there  is  express  statutory  enact- 
ment that  ^t  shall  be  no  defense  that  the  assured  coiomitted 
suicide,  unless  it  shall  be  shown  to  the  satisfaction  of  the  courts 
ttr  jury  trying  the  oause,that  the  assured  contemplated  suicide  at 
file  iJTWft  be  made  tiie  application  for  Ihe  policy,  and  any  stipula- 
ti<m  in  the  policy  to  the  contrary  shall  be  void'':  See  Mo.  Ber. 
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Staib.  1889,  sec.  £855,  xeferred  to  in  8  Baoon  on  Bmefit  So- 
detiet  and  life  Insaianoey  eec  847a. 

In  the  case  at  bar,  aa  has  been  seen,  the  question  aa  to  wlieiiher 
the  application  for  the  boieflt  certificate  aned  on  waa  made  with 
the  intwtion  to  commit  sakade,  thereby  Titiating  in  its  incq>tion 
the  contract  evidenced  thereby,  wae  snbmitted  to  the  jniyandwaa 
determined  by  their  verdict,  but  the  ooort  refused  to  inatmci  the 
jury  that,  notwithstanding  there  was  no  condition  in  the  contract 
between  the  defendant  and  the  assured  that  the  defendant  should 
be  exempt  from  liability  to  pay  the  insuianoe  to  the  benefi<»aiy 
in  case  the  death  of  the  assured  occurred  by  suicide,  the  plaintib 
were  not  entitled  to  recover  if  the  juiy  found  the  cause  of  death 
to  be  suicide.  We  think  thia  ruling  is  in  aocordanoe  with  what 
has  been  the  generally  accepted  doctrine  in  regard  to  suicide  as 
a  defense  in  cases  of  the  nature  of  this.  In  the  present  case  this 
doctrine  can  be  very jusUyapplied.  The  charter  of  the  defoidant 
stated  the  object  of  the  inoorporation  thereunder  to  be  ^or  boi- 
efidal  purposes  and  to  provide  an  endowment  fund  to  be  paid 
to  the  family  or  -friends  of  a  deceased  member.''  Its  constitu- 
tion described  one  of  the  objects  of  the  order  to  be  'Ho  create 
and  maintain  by  stated  and  fixed  contributions  a  benefit  fund, 
from  which,  on  satisfactory  evidence  of  the  death  of  a  member, 
who  has  complied  with  all  the  lawful  requirements  of  the  ord^, 
a  sum  not  exceeding  five  thousand  doUais  shall  be  paid  to  hia 
beneficiary  or  beneficiaries.''  The  whole  spirit  and  datign  of  the 
eider  is,  according  to  its  professed  objects^  to  assist  memben 
and  relieve  them  in  sickness  while  they  live  and  to  provide  for 
the  needs  of  their  families  and  friends  in  case  of  their  death. 
Those  of  the  families  and  friends  of  deoeaaed  memben  who 
are  made  objects  of  care  by  the  order  have  no  more  control  over 
the  ^^  cause  of  deatii  than  have  the  membere  of  the  order. 
Their  need  of  assistance  is  the  same  whatev^  the  cause  of 
death*  To  refuse  them  this  assistance  for  a  cause  over  whidi 
they  have  no  control  would  Dot  accord  with  the  expressed  ob* 
jects  of  the  order,and would  be  oontraiy  to  the  qpirit  whidi  pro- 
fessedly prompted  its  organization. 

The  rulings  of  the  court  below  upon  all  Qie  preyen  in  the 
case  based  on  the  fact  of  suidde,  being  the  first  and  third 
prayers  of  the  plaintiffs  and  all  of  the  piayere  of  ihe  defendant^ 
are  aflOrmed  for  reasons  appearing  in  the  foregoing  expreaaion 
of  views.  The  fifth  prayer  of  the  plaintiffs^  which  was  granted, 
and  whidi  prescribes  the  rule  of  damages^  though  embraced  in 
the  general  exception  by  the  defendant  to  the  action  of  the  txial 
court  upon  the  prayere,  was  not  made  the  subject  of  critidai^ 
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m&esr  at  the  oral  aignmeiit  or  in  iSie  brief  of  def eadenfe  oonxH 
fldy  end  it  eeeme  not  to  have  been  seriously  contested.    The 
mUng  npon  this  prayer  will  also  be  a£5nned.    It  follows  tliat 
ibe  judgment  of  Hie  court  below  must  be  afiBrmed. 
Judgment  affinned  witii  costs  to  appellees. 


«IUr-DB8TBTX0n0V  A8  DBVEVSB  TO  UTB  XHSUAAVOli 

X»    TissiiiinMUms  end  Bnxdan  of  Proof* 

a.    General  Bnle  as  to  Fresimiptions. 
Ik    Hearly  or  Squally  Balanced  Bridenosb 
eu    Burden  of  Broof. 

d.  Presumption  of  Hatazal  Beath,  What  Suflelent  to 

Overcome. 

n.    Sffect  when  Snidde  la  not  Stipulated  Against  in  Polioy. 
a.    Bule  in  State  Courts. 
h.    Boctrine  in  National  Courts. 

TTT.    Accidental  Self-killing  or  Unintentional  Beath. 

a.  General  Bule. 

b.  Beath  Bue  to  the  Kegligence  of  the  Insured. 

e.  Beath  from  an  ExoesslTe  Boss  of  Xedioine. 

XV.    Conditions  Against  Beath  in  Violation  of  Law. 

V.    Conditions  Against  Beath  by  ''His  Own  Act  or  Band,''  df 
MSelf-inflieted  Injury." 
a.    Suicide  While  Sane, 
h.    Beg^e  of  Insanity. 

VXi    Insanity  as  Affecting  Bef ense  of  Suidde. 

a.  Intentional  Self -killing. 

b.  Inability  to  Understand  Uoral  Character  of  Ad  anA 

Irresistible  Insane  Impulse. 

VZI.    Presumption  as  to  Sanity  and  Burden  of  ProofL 

VZII.    Suicide  ''Sane  or  Insane.'' 

a.  Generally  no  Becovery  can  be  Had. 

b.  If  Unconscious  of  Sffect  of  Act. 

e.    tt  Utterly  Bereft  of  Beason  or  Totally  T«#ftnSb 
Sffect  of  By-laws  of  Mutual  Benefit  Societies. 

a.    Sffect  on  Uembers  of  Laws  Subsequently  Passed. 

h.    Bight  of  Board  of  Control  to  Add  Hew  BegulatioB. 

Sffect  of  Incontestable  Clause  in  Policy. 

Sffect  of  Intent  to  Suicide  When  Taking  Out  Policy. 

ConJiict  of  Laws— Policy  Taken  Out  in  One  Stats^  Beath  in 
Another. 

I.    Presumptions  and  Burden  of  Proof. 

WL    General  Bnle  as  to  Presumptions.-*In  an  action  upon  an  lns8V> 
•nee  policy  the  presumption  always  prevails  that  the  Insuied  did 
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Bat  kin  htmidf.  If  nothing  appenn  to  the  eontnrj,  whettier  an 
Inmired  perwm  diet  from  the  effects  of  Imanlty  or  any  other  dleceee 
or  canae^  the  legal  preenmptlon  la  that  be  died  a  natural  death, 
from  natural  cansea,  and  not  from  an  act  of  aelf-deetnictkm.  If 
he  la  fonnd  dead,  the  preanmptlon  la  that  hla  death  was  natural  or 
accidental,  and  the  mere  fact  of  death  in  an  onknown  manner 
ereatea  no  legal  preanmptlon  of  aolcide.  Bven  npon  eqnaUy  bal- 
anced teatlmony,  It  la  preaiimed  that  he  died  from  natural,  rather 
than  from  suicidal,  cauaea:  Walcott  y.  Metropolitan  Life  Ins.  Go, 
64  Vt  221,  88  Am.  8t  Bep.  828,  24  AU.  902;  Guardian  Ins.  Ga  t. 
Hogan,  80  111.  86,  22  Am.  Rep.  180;  Mallory  t.  Travelers*  Ins.  Goi, 
47  N.  Y.  62,  7  Am.  Rep.  410;  Connecticut  Mut  Life  Ina  Go.  t. 
licWhirter,  78  Fed.  444;  Keels  t.  Mutual  Reserve  Fund  Life  AsBn.t 
29  Fed.  198;  TravelMB^  Ins.  Gow  t.  McGonkey,  127  U.  8.  661,  8  Sop. 
Ot  Rep.  1860;  Cronkhite  y.  Travelers*  Ins.  Co^  75  Wis.  116^  17  Am. 
8t  Rep.  184,  48  N.  W.  781;  Insurance  Ga  v.  Bennett,  90  T&udl  286, 
25  Am.  8t  Rep.  685^  16  8.  W.  728;  Agen  v.  Metropolitan  Life  Ins. 
Oo.»  105  Wis.  217,  76  Am.  St  Rep.  906^  80  N.  W.  1020;  Games  r. 
Iowa  etc.  Aaan.,  106  Iowa,  281,  68  Am.  St  Rep.  806,  76  N.  W.  683. 

h.  Kearlj  or  Squally  Balaneed  Bvidence.— If  the  evidence  as  to 
the  death  heing  accidental  or  suicidal  is  ao  nearly  halanced  as  to 
leave  the  question  in  doubt,  the  presumption  la  in  favor  of  the 
theory  of  accidental  death:  Mutual  lAte  Ina.  Ga  v.  Wlawiril,  06 
Kan.  766,  44  Pac.  996;  Keela  v.  Mutual  Reaerve  Fund  Llf^  Assn., 
29  Fed.  198;  Hale  v.  Life  Indemnity  Ga,  61  MiniL  616^  52  Am. 
8t  Rep.  616,  68  N.  W.  1108;  Stephenaon  v.  Bankera'  Life  Assn., 
106  Iowa,  637,  79  N.  W.  841. 

e.  Burden  of  Proof.-*It  naturally  follows  fkom  the  rules  above 
stated  that  if  the  defense  of  suicide  la  aet  up  to  an  action  on  a 
policy  of  life  inaurance,  the  burden  of  proving  it  la  upon  the  de* 
fendant,  if  there  la  no  conceaaion  on  the  part  of  the  plaintiff  that 
the  inaured  came  to  hla  death  by  any  other  than  a  natural  caoae: 
Hale  v^  Life  Indemnity  Go.,  61  Minn.  516»  52  Am.  8t  Rep.  616^  68 
N.  W.  1108;  Walcott  v.  MetropoUtan  Life  Ina.  Ga,  64  Yt  221,  88 
Am.  St  Rep.  928,  24  AtL  992;  Leman  v.  Manhattan  Life  Ina.  Co, 
46  La.  Ann.  1189,  49  Am.  St  Rep.  848,  15  South.  888;  Mutual  LIfia 
Ina.  Go.  V.  Wiawell,  56  Kan.  765,  44  Pac  -996;  Schults  v.  Insurance 
Ga,  40  Ohio  8t  217,  48  Am.  Rep.  676;  Travelera'  Ins.  Ga  v.  Nitter- 
house,  11  Ind.  App.  155,  88  N.  B.  1110;  Gooding  v.  United  States 
Ina  Go.,  46  IlL  App.  807;  Dennis  v.  Union  Mutual  Lif^  Ins.  Co., 
84  GaL  570,  24  Pac.  120;  German  v.  Brooldyn  Life  Ins.  Goi  30 
Hun,  565;  Fidelity  Go.  v.  Weise,  80  IlL  App.  499;  Inghram  v.  Na- 
tional Union,  106  Iowa,  895,  72  N.  W.  559;  Home  Benefit  Assn.  v. 
Sargent  142  U.  8.  691,  12  Sup.  Gt  Rep.  882;  Mutual  Life  Ina.  Ga 
V.  Simpson  (Tex.  Giv.  App.),  28  &  W.  837.  And  if,  In  auch  case, 
circumstantial  evidence  alone  la  relied  upon.  It  muat  be  of  soch 
character  as  to  exclude,  with  reasonable  certainty,  any  other  canse 
of  death:  Leman  v.  Manhattan  Life  Ins.  Gow,  46  La.  Ann.  1189^ 
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49  Am.  8t  Rep.  848,  15  South.  888.  If  the  Insnier  pleads  as  a  de- 
fense that  the  Insured  committed  suicide,  by  xeasoo  of  which  ite 
policy  Is  Toid,  the  burden  of  establishing  such  defense  reets  upoB 
the  fanurer  throughout  the  trial:  Supreme  Lodge  Knights  of  Pythias 
▼.  Beck,  94  Fed.  751;  Union  Mut  Life  Ins.  Oow  y.  Fayne^  106  Fed. 
172. 

d.  Presumption  of  Natural  Death,  What  Sufllelent  to  Overcome. 
The  presumption  against  death  by  suicide  is  OTorcome,  however,  by 
proof  of  circumstances  pointing  to,  and  consistent  with,  the  theory 
ef  suicide,  and  inconsistent  with  any  other  reasonable  theory,  par- 
ticularly where  all  the  reasonable  probabilities  are  in  favor  of 
smicide:  Agen  y.  Metropolitan  Life  Ins.  Ck>.,  105  Wis.  217,  76  Ain^ 
BL  Rep.  005,  80  N.  W.  1020;  Dennis  y.  Mutual  Life  Ins.  Co.,  8i 
OsL  570,  24  Pac  120. 

ZX.    Effect  When  Suicide  Is  not  Stipulated  Against  in  Policy. 

a.  Bule  in  State  Gonrta.— It  is  a  rule  of  almost  uniy^rsal  appll« 
catkin  in  the  state  courts  that  if  a  policy  of  life  insurance  contains 
no  proyision,  stipulation,  or  condition  as  to  suicide,  the  policy  does 
not,  if  the  insured  commits  suicide  while  sane,  become  yodd  as 
against  the  beneficiary.  In  such  case  the  suicide  of  one  whose  life 
la  insured  constitutes  no  defense  to  an  action  on  the  policy  of 
insurance;  unless  it  comes  within  some  condition  of  the  contract 
of  insurance  relleylng  the  insurer  from  liability:  Darrow  y.  Family 
Fund  Soc.,  116  N.  Y.  587,  15  Am.  St  Rep.  430,  22  N.  B.  1098;  Fitch 
T.  American  Popular  Life  Ina  Ck>.,  50  N.  Y.  557,  17  Am.  Bep.  872; 
Morris  y.  State  Mutual  Life  Ins.  Ck>.,  183  Pa.  St  563,  89  AtL  52; 
Seller  y.  Economic  Life  Assn.,  106  Iowa,  87,  74  N.  W.  941;  Ken 
▼.  Minnesota  Mut  Benefit  Assn.,  89  Minn.  174,  12  Am.  St  Bep. 
681,  89  N.  W.  312;  Patterson  y.  National  Premium  Ins.  Co.,  100  Wis. 
118y  69  Am.  St  Bep.  890,  75  N.  W.  980;  Grand  Lodge  of  Mutual 
Aid  y.  Wieting,  168  lU.  408,  61  Am.  St  Bep.  123»  48  N.  B.  5^ 
Toomey  y.  Supreme  Lodge  Knights  of  Pythias,  147  Mo.  129,  48 
8.  W.  936;  MUls  y.  Bebstock,  29  Minn.  380,  13  N.  W.  162;  Parker 
y.  Des  Moines  Life  Assn.,  108  Iowa,  117,  78  N.  W.  826;  Patrick  y. 
Excelsior  Life  Ina  Ck>.,  4  Hun,  263;  67  Barb.  202;  Supreme  Lodge 
Knights  of  Pythias  y.  Trebbe,  74  111.  App.  545. 

The  rule  is  stated  in  Supreme  Lodge  Knights  of  Pythias  y. 
Kutscher,  72  111.  App.  462,  to  be  that  where  a  policy  of  life  insurance 
contains  no  proyision  making  suicide  or  self-destruction  by  the 
assured  a  forfeiture  of  the  policy,  and  makes  the  indemnity  under 
It  payable  to  some  one  other  than  the  insured  or  his  personal  repre* 
sentatiye,  then  intentional  self-destruction  while  he  is  sane  does 
not  ayoid  the  policy,  but  if  such  policy  is  by  its  terms  payable  to 
the  assured  or  his  personal  representatiye,  then  Intentional  self« 
destruction  while  sane  ayoids  the  policy. 

An  Alabama  case  has  gone  so  far  as  to  hold  that  a  clause  In  a 
policy  of  life  insurance,  providing  for  a  forfeiture  in  the  erent 
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tte  mmunA  ilioiild,  while  sane,  take  bit  own  life.  Is  the 
(flediinttop  or  ezprenloii  oi  an  Implicatton  of  the  law,  as  nKh  u 
eifent  would  operate  aa  a  f orf eitnre  In  the  abaenoe  oi  an  expicM 
ptOTlalon  In  the  policy  to  that  effect;  Supreme  Oommandefy  Knitfrit 
of  Golden  Role  t.  Alnsworth,  71  Ala.  496,  46  Am.  Bep.  832. 

h.  Boetrine  of  National  Ooorta.— The  national  courts  are  com- 
mitted  to  the  doctrine  that  the  personal  representatlyes  of  one  who 
when  sane,  deliberately  and  intentionally  hills  himself  cannot  i^ 
eorer  the  Insurance  money  on  his  life,  though  the  policy  cootaiu 
no  provisfons  respecting  sniclde:  Bitter  y.  Mntoal  Life  Ins.  Oft, 
69  Fed.  605,  70  Fed.  954,  168  U.  S.  189,  18  Sup.  Gt  Bep.  30a  The 
supreme  court  of  the  United  States  has  recently  decided  that  it  ii 
not  contemplated  by  a  policy  taken  out  by  a  person  on  his  life 
and  stipulating  for  the  payment  of  a  sum  named  to  hla  perBosol 
representatlyes,  that  the  insurer  should  be  liable  if  his  death  li 
Intentionally  caused  by  himself  while  In  sound  mind.  When  the 
policy  is  silent  as  to  suicide^  It  Is  to  be  taken  that  the  subject  of 
insurance,  the  life  of  the  insured,  shall  not  be  IntentionaUy  and  di- 
vectly,  with  whateyer  moUye,  destroyed  by  him  while  sane^  and  ts 
hold  otherwise  is  to  decide  that  the  happening  of  the  eTont  i^oa 
which  the  Insurer  undertakes  to  pay,  was  Intended  to  be  1^  ts 
the  <^tion  of  the  Insured.  This  ylew  is  opposed  to  the  yery  essence 
of  the  contract:  Bitter  y.  Mutual  Life  Ins.  Co.,  169  U.  8.  139,  19 
Sup.  Ct  Bep.  880. 

This  rule  has  recently  been  extmded  so  as  to  include  the  bene- 
fldary  of  the  suicide.  Thus,  In  Hopkins  y.  Northwestern  lAfe  Ina 
Oa,  94  Fed.  729,  It  was  held  that  if  not  expressed  it  is  implied  Is 
eyery  life  insurance  policy  that  the  insured  will  not  die  by  his  owe 
willful  and  deliberate  act  Hence,  if  he  does  so  die^  his  life  Is  ter- 
minated by  a  risk  not  Insured  against,  and  the  fact  that  the  bene- 
flciaiy  named  is  a  third  person  does  not  enlarge  the  scope  of  tbs 
contract,  nor  authorise  a  recoyery  thereon  in  case  the  Insured  com- 
mits suicide  while  sana 

ZXX.    Aooidental  Self -killing  or  Unintentional  Death. 

a.  General  Bule.— A  condition  in  a  life  Insurance  policy  that  ft 
shall  be  yoid  If  the  Insured  shall  die  from  **self -destruction,'*  or  "^ 
his  own  hand  or  act,"  or  like  expression,  eyen  when  the  words  '^sane 
or  insane"  are  added,  has  no  application  where  the  insured  kiOe 
himself  by  accident  Such  conditions  apply  and  are  a  defense  only 
when  the  self-killing  of  the  insured  is  intentional:  Michigan  Mu- 
tual Life  Ins.  Ck>,  y.  Naugle^  180  Ind.  79,  29  N.  B.  898;  Union  Mnt 
Life  Ins.  Ckx  y.  Payne,  105  Fed.  172;  Bdwards  y.  Tray^ers'  Lif^ 
iMUk  CkK,  20  Fed.  661;  Keels  y.  Mutual  etc.  Life  Assn.,  29  Fed.  196: 
Phillips  y.  Louisiana  Equitable  Life  Ins.  Go.,  26  La.  Ann.  404^  21 
Am.  Bep.  549. 

b.  Death  Due  to  the  Hegligence  of  the  Xnsnred.— The  words  of 
such    conditions    do  not  include  cases   of  unintentl^mal  and  acd- 
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dental  death,  though  brought  abont  by  acts  of  the  deceased  InTolt*' 
Ing  negligence  or  careleesness:  Pierce  t.  Trareler^  Life  Ins.  do, 
M  WUk  880.  ''Contracts  of  Insurance,  like  other  contracts,  are  intei^ 
preted  so  as  to  meet  and  satisfy  the  Intention  of  the  parties^ 
Whaterer  may  be  the  phrase  employed  expressive  of  self-destme- 
tioD,  which  is  to  operate  as  a  forfeiture,  If  not  otherwise  qualified 
Mr  limited,  whether  it  be  'commit  snicide/  or  'death  by  snicide,'  or 
^eath  by  his  own  act,'  or  other  eqniyalent  expression,  it  would  be 
most  unreasonable  to  interpret  It  as  including  death  by  accident, 
or  by  mistake,  though  the  direct,  immediate  act  of  the  assured  may 
have  contributed  to  It  The  firing  of  a  weapon  not  supposed  to  be 
loaded,  or  its  discharge  not  directed  against,  or  intended  to  reach^ 
the  person,  may  cause  death.  Poison  may  be  taken  Instead  of  » 
curative  medicine,  by  accident  or  mistake,  and  the  accidents  and 
mistakes  from  which  death  may  result  are  Innumerable.  An  ex- 
tinction of  life,  unintentional,  involuntary,  will  not  fall  within  such 
expressions,  intended  to  guard  the  insurer  against  the  positive,  in- 
tentional acts  of  the  insured":  Supreme  Commandery  Knights  of 
the  Golden  Rule  v.  Ainsworth,  71  Ala.  448,  46  Am.  Bep.  332.  Such 
condition  will  not  relieve  the  insurer  from  payment  upon  the  death 
cf  the  insured  resulting  from  accidental  drowning,  although  the 
drowning  may  be  the  direct  result  of  the  unintentional  acts  of  the 
insured:  Grand  Lieglon  Select  Knights  v.  Korneman  (Kan.  App.)^ 
es  Pac.  282. 

e.  Death  from  an  Bzoessive  Dose  of  Kedidne. — A  life  policy  ii^ 
not  avoided  by  the  Insured  innocently  taking  a  fatal  overdose  of 
medicine  while  sane:  Penfold  v.  Universal  Life  Ins.  Oo.,  85  N.  Y« 
817*  89  Am.  Bep.  860.  Nor  by  his  taking  an  overdose  of  laudanum. 
by  mistake  with  fatal  result:  Mutual  Life  Ins.  Oo.  v.  Laurence^ 
8  XIL  App.  488.  Even  while  drunk:  Equitable  Life  Assur.  Soc.  v. 
I^terson,  41  Ga.  388^  5  Am.  Rep.  536.  Or  where  death  ensues^ 
ttom  an  overdraught  of  whisky  taken  without  intent  to  destroy  lif  e^ 
t)y  an  insured  who  has  become  physically  and  mentally  weak  by 
canses  beyond  his  control:  Northwestern  Mut  Life  Ins.  Oo.  r. 
Haaelett,  105  Ind.  212,  65  Am.  Rep.  102,  4  N.  B.  582. 

IV.    Conditions  Against  Death  In  Violation  of  Law. 

A  condition  In  a  poUcy  of  life  insurance  that  the  insurer  shall  no« 
be  answerable  if  the  death  of  the  insured  was  'Mn  violation  of,  or> 
an  attempt  to  violate,  any  criminal  law,"  does  not  avoid  a  policy, 
nor  constitute  a  defense,  because  the  death  of  the  insured  resulta 
from  his  suicide,  unless  suicide  is  a  crime  in  the  place  where  it  ia 
committed:  Patterson  v.  National  Premium  Mut  Life  Ins.  G6.,  lOO 
Wis.  118,  69  Am.  St  Rep.  809,  75  N.  W.  080;  Darrow  v.  Family 
Fond  SoCn  116  N.  T.  537,  15  Am.  St  Rep.  430,  22  N.  B.  1009^ 
Meacham  v.  New  Tork  State  Mut  Ben.  Assn.,  120  N.  Y.  237,  24 
K.  Bb  288;  Patrick  v.  Excelsior  Life  Ins.  Go.,  4  Hun,  263;  Freeman 
▼•  National  Ben.  Soc,  42  Hun,  252.    Under  such  a  policy  it  was  held 
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li  K«iT  T.  IfhuieeoCa  etc.  Amq.,  80  Minn.  174,  12  Am.  St.  Bcfu  M, 
M  M.  W.  813;  that  suldde  committed  by  en  allied  fosltlTe  torn 
i«ettc%  to  «?old  eneet  and  trial  tor  a  crime  committed  by  Vtm, 
to  not  to  be  considered  the  proximate  reeolt  oC  the  allesed  oim^ 
mad  that  hie  death  by  eaidde  ie  not  within  the  imper  mranlng  U 
the  policy*  to  be  considered  as  the  Tiolation  oC  law  therein  refeirei 
la  **8Qicidet  though  strictly  a  crime*  is  not  reckoned  among  ef- 
fensee  or  Tiolations  of  law*  snch  as  the  langoage  of  the  policy 
wonld  be  commonly  understood  to  refer  to";  Kerr  y.  Minnesota  etc 
Assn.*  88  Minn.  174*  12  Am.  St  Bep.  631*  88  N.  W.  812L  nnas- 
mnch  as  snicide  is  not  a  Tiolation  of  the  criminal  law*  the  words 
•do  not  neceesarily  or  clearly  import  that  the  act  which  prodooes  tt 
to  within  the  proTlsion  in  question,  or  that  it  was  within  the  In- 
tsntion  of  the  defendant,  and  that  Is  a  sufficient  reason  why  they 
4diou]d  not  be  esctended*  or  their  meaning  refined  by  interpretation, 
with  a  Ttow  to  treat  the  act  causing  death  as  within  the  InTalidal- 
ing  condition  of  the  policy":  Darrow  t.  Family  Fund  fioc,  Uf 
N.  Y.  587*  15  Am.  St  Bep.  435^  22  N.  B.  1008. 

T*    Ooaditlons  Against  Death  by  <'Hto  Own  Act  or  Handy**  es 

«8elf-iniUcted  Injury.** 

a.  Suicide  While  Sane.~Many  life  insurance  policies  eoiitaln  a 
proviso  that  in  case  the  insured  shall  die  "by  his  own  hand  or  ac^* 
•or  from  ''self-inflicted  injuries,"  the  policy  shall  be  void.  Such  pr^ 
visions  are  intended  to,  and  do*  include  suicide  by  the  assured*  and 
under  policies  containing  such  conditions  the  suicide  of  the  insured 
may  be  set  up  as  a  defense.  It  seems  to  be  also  well  a^tfed 
that  such  a  clause  in  a  policy  of  life  insurance  to  a  complete  pso- 
tection  to  the  insurer,  in  case  of  Yoluntaiy  and  intentioiial  self* 
destruction  by  the  assured  while  sane,  or  in  such  condition  of  salnd 
as  to  fully  comprehend  the  nature  and  effect  of  his  act:  Weber 
T.  Home  Ben.  Soc,  21  Ind.  App.  345,  52  N.  B.  462;  Mutual  Life 
Ins.  Go.  ▼.  Wiswell*  66  Kan.  765,  44  Pac.  d96;  Moore  t.  Gonnectl- 
.cut  etc.  Ins.  Go.*  1  Flipp.  863*  Fed.  Gas.  No.  d755;  Supreme  Con* 
mandery  etc.  v.  Ainsworth,  71  Ala.  436*  46  Am.  Bep.  332;  Hartmaa 
T.  Keystone  Ins.  Go.*  21  Pa.  St  466;  Phillips  y.  Louisiana  etc  Insi 
•Go.,  26  La.  Ann.  404,  21  Am.  Bep.  549;  8t  Louis  etc.  Ina.  Ga  t. 
Graves,  6  Bush,  268;  Blackstone  v.  Standard  Life  Ins.  Ca,  74  Mich. 
592,  42  N.  W.  156;  Fowler  v.  Mutual  Ufe  Ins.  Go.,  4  Lans.  202; 
Weed  V.  Mutual  etc.  Ins.  Go.*  9  Jones  it  S.  476;  Backmeyer  V. 
Mutual  etc.  Life  Assn.,  82  Wis.  255,  52  N.  W.  lOL 

b.  Degree  of  Insanity.—In  Van  Zandt  v.  Mutual  etc  In&  dm 
M  N.  Y.  169,  14  Am.  Bep.  215,  the  law  to  stated  to  be  that  nndsf 
a  policy  containing  such  a  provtoion*  there  can  be  no  recovery  tt 
the  assured  deliberately  and  Intentionally  talies  his  own  UfiSp  mad 
that  in  order  to  justify  a  recovery  he  must  be  insane  to  sadi  s 
-degree  as  to  render  him  unconscious  that  the  act  he  does  will  cause 
liis  death,  or  he  must  commit  it  under  the  influence  of  some  inaans 
impulse  which  he  cannot  resist  in  order  to  take  the  case  out  ot  tns 
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proTlsa  ''When  nothing:  is  said  In  the  policy  with  respect  to  In- 
sanity, the  words  'die  by  his  own  hand/  in  thehr  literal  senses 
comprehend  all  cases  of  self-deetmction.  The  exceptions  which 
have  been  engrafted  npon  these  words  by  judicial  decisions  mnst 
rest  npon  the  ground  that  the  excepted  cases  could  not  have  been 
within  the  meaning  of  the  parties  to  the  policy.  The  intent  on  the 
part  of  the  Insurer  In  inserting  the  condition  Is  evident  The  policy 
creates  In  the  Insured  a  pecuniary  interest  in  his  own  life;  To  a 
man  laboring  under  the  pressure  of  poverty  and  the  urgent  wants 
of  a  dependent  family,  or  of  inability  to  discharge  sacred  pecuniary 
obligations,  or  other  similar  causes,  the  policy  offers  a  temptation 
to  self-destruction.  To  protect  the  insurers  against  Increase  of  risk 
arising  out  of  this  temptation  is  the  object  for  which  the  condition 
in  question  is  Inserted.  The  condition  ought,  therefore,  to  be  so  con- 
strued as  to  exclude  only  those  cases  In  which  these  motives  could 
not  have  operated,  such  as  accident  or  delirium.  So  far  as 
considerations  of  public  policy  are  concerned,  or  have  any  place  In 
determining  such  a  question,  they  are  undoubtedly  in  favor  of 
confining  the  exception  to  the  conditions  to  cases  in  which  the  self- 
destruction  is  clearly  shown  to  have  been  accidental  or  involuntary. 
.  •  •  .  I  do  not  find  that  any  of  the  cases  have  gone  so  far  as  to 
adjudicate  that  the  mere  want  of  capacity  to  appreciate  the  moral 
wrong  involved  in  the  act,  where  It  was  voluntary  and  Intentional, 
anaccompanied  by  any  want  of  appreciation  of  Its  physical  nature 
and  consequences,  or  want  of  power  of  will  or  self-control.  Is  suffi- 
cient to  take  the  case  out  of  the  provlsa  Supposing  a  man  to  be 
in  possession  of  his  will  and  of  the  ordinary  mental  faculties  neces- 
laiy  for  self-preservation,  but  that  his  mind  has  become  so  morbidly 
liseased  on  the  subject  of  suldde  that  he  cannot  appredate  its 
moral  wrong,  and  In  this  condition  of  mind  he  takes  his  own  life^ 
voluntarily  and  Intentionally,  perhaps  with  the  very  object  of  secur- 
ing to  his  family  the  benefits  of  an  insurance  upon  his  life,  it  Is 
lifilcult  to  say  that  this  Is  not  a  death  by  his  own  hand  within  the 
neoning  of  the  policy":  Van  Zandt  v.  Mutual  Bol  Life  Ins.  CkXt 
»  N.  Y.  109,  14  Am.  Rep.  220,  221. 

Suicide  committed  by  a  person  who  understands  the  nature  of  the 
ict  and  intends  to  take  his  own  life  avoids  a  policy  of  life  in- 
ramnce,  providing  tliat  it  shall  be  void  if  the  insured  shall  die 
ly  his  own  hand:  Dean  v.  American  Mutual  Life  Ins.  Oo.,  4  Alien, 
10.  And  if  the  insured,  being  in  the  possession  of  his  ordinary 
■easonlng  faculties,  from  anger,  pride^  jealousy,  or  a  desire  to  es- 
sape  from  the  ills  of  life.  Intentionally  takes  his  own  life,  the  pro- 
viso attaches,  and  there  can  be  no  recovery:  Life  Ins.  Go.  v.  Teny, 
&  WalL  680;  Insurance  Ga  v.  Rodel,  86  U.  &  232-241.  If  the 
ttsnred  dies  by  an  act  of  self-kiUlng  by  shooting  himself  with  a 
i%BUAt  the  insurer  is  not  liable  if  the  insured  was  conscious  of  the 
iCt  be  was  committing.  Intended  to  take  his  life,  and  was  capable 
t  understanding  the  nature  and  consequences  of  his  act^  whether 

•t  B«p.,  Vol  LXXXIV-86 


546  Ahbbican  Statb  Rbpobts,  Vol.  84.    [Maryland 

or  not  he  was  caiMible  of  onderstandlng  Its  moral  aspects  or  of  (Di- 
tlns:iiIshiDg  between  right  and  wrong:  Gay  v.  Union  Mutual  Uto 
Ins.  Co.,  9  Blatchf.  142,  Fed.  Gas.  No.  5282. 

VI.    Insanity  as  Aitecting  Defense  of  Soieida. 

a.  Intentional  Self -killing.— The  broad  statement  has  been  msde 
that  if  a  policy  of  life  Insurance  contains  no  provision  on  the 
subject,  the  death  of  the  Insured  "by  his  own  act"  resulting  from 
insanity  Is  as  much  Insured  against  as  death  resulting  from  any 
other  physical  afillctlon:  Grand  Lodge  etc.  Mut  Aid  y.  Wleting,  168 
nL  408,  61  Am.  St  Rep.  123,  48  N.  E.  59.  The  above  statement, 
we  think.  Is  not  sustained  by  the  authorities.  It  is  true  that  some 
eases  do  hold  that  a  life  Insurance  policy  conditioned  as  void  in  case 
the  Insured  dies  by  his  own  hand  does  not  extend  to  a  case  where 
the  Insured  commits  suicide  while  Insane,  without  discussing  to 
any  considerable  extent,  or  deciding  the  degree  of  insanity  neces- 
sary to  avoid  a  recovery  under  such  a  provision,  when  the  Insured 
dies  from  suicide:  Scheffer  v.  National  Life  Ins.  Go.,  25  Minn.  534; 
Bastabrook  v.  Union  etc.  Ins.  Go.,  54  Me.  224,  89  Am.  Dec  743; 
John  Hancock  etc.  Ins.  Go.  v.  Moore,  34  Bflch.  41;  Breasted  v.  Far» 
mers'  etc  Ga,  8  N.  Y.  299,  69  Am.  Dec  482;  Phillips  v.  LooislAna 
etc.  Ins.  Go.,  26  La.  404,  21  Am.  Rep.  549;  Blackstone  v.  Standard 
Life  etc  Ins.  Go.,  74  Mich.  592,  42  N.  W.  156. 

"Death  by  his  own  hands,  In  the  case  of  one  non  cou^kw  is  as 
much  the  result  of  disease  as  death  by  fever  or  consumption'*: 
John  Hancock  etc  Ins.  Go.  v.  Moore,  34  Mich.  46.  Other  cases  hold 
that  a  life  insurance  policy  conditioned  to  be  void  if  the  insured 
shall  die  from  suicide  is  not  avoided  by  the  self-destruction  of  the 
assured  when  insane,  although  he  meant  to  kill  himself  and  knew 
that  death  would  result  from  his  acts:  Gonnectlcut  etc.  Ins.  Oou 
Y.  Groom,  86  Pa.  St  92,  27  Am.  Rep.  689;  Schults  v.  Insurance  O0b» 
40  Ohio  St  217,  48  Am.  Rep.  676. 

One  court  has  gone  so  far  as  to  hold  that  a  clause  in  a  policy  of 
life  insurance  which  excepts  from  the  risks  assumed  the  death  of 
the  assured  by  his  own  hand,  operates  irrespectively  of  the  condi- 
tion of  mind  of  the  insured  respecting  his  moral  and  legal  respon- 
sibility, and  is  Intended  to  protect  the  Insurer  from  any  act  of  the 
insured,  even  if  insane:  Nlmlck  v.  Mutual  Ben.  etc  Ins.  Gol,  3 
Brewst  502.  In  Gooper  v.  Massachusetts  etc  Ins.  Go.,  102  Mass. 
227,  3  Am.  Rep.  451,  It  was  held  that  under  a  provision  in  the  poUcy 
that  it  should  be  void  if  the  assured  "shall  die  by  suicide,"  and  he 
hanged  himself  with  a  rope,  there  could  be  no  recovery  in  the  ab- 
sence of  proof  that  the  act  was  involuntary,  although  the  act  of 
self-destruction  was  committed  under  the  influence  of  insanity. 

b.  Inability  to  Understand  Moral  Character  of  Act  and  Zxr*- 
sistible  Insane  Impulse.— Undoubtedly,  the  prevailing  rule  Is  that 
announced  by  the  supreme  court  of  the  United  States  in  GonnectI* 
cot  Life  Ins.  Go.  v.  Akens,  150  U.  S.  473,  14  Sup.  Ct  Eep.   ISS, 
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'that  if  one  whose  life  Is  Insured  Intentionally  kills  himself  when 
bis  reasoning  faculties  are  so  far  impaired  by  insanity,  that  he 
Is  unable  to  understand  the  moral  character  of  his  act,  eren  if  he 
does  understand  its  physical  nature,  consequence,  and  effect,  it  is 
not  a  'suicide*  or  'self-destruction,'  or  dying  by  his  own  hand, 
within  the  meaning  of  those  words  in  a  clause  excepting  such  risks 
out  of  the  policy,  and  containing  no  further  words  expressly  ex- 
tending the  exemption  to  such  a  case:  Life  Ins.  Co.  ▼.  Terry,  15 
WalL  580;  Bigelow  y.  Berkshire  Ins.  Co.,  93  U.  S.  2&i;  Insurance 
Co.  y.  Rodel,  05  U.  S.  232;  Manhattan  Ins.  Go.  y.  Broughton,  109  U. 
8.  121,  3  Sup.  Ctr  Rep.  99;  Connecticut  etc.  Ins.  Go.  y.  Lathrop,  111 
U.  S.  612,  4  Sup.  Ct  Rep.  533;  Accident  Ins.  Co.  y.  Grandal,  120  U.  S. 
527,  7  Sup.  Ct  Rep.  685."  This  rule  was  first  announced  in  Life  Ins. 
Go.  y.  Terry,  15  Wall.  580,  and  in  its  substance  or  equivalent  it  has 
been  adopted  and  followed  in  nearly  all  of  the  states  of  the  Union, 
as  well  as  In  the  national  courts.  Thus,  in  Waters  y.  Connecticut 
Mutual  Life  Ins.  Co.,  2  Fed.  892,  it  was  held  that  within  such  a 
clause  in  the  policy,  although  the  insured  killed  himself,  the 
policy  is  not  avoided  If  he  was  impelled  thereto  by  an  insane 
Impulse  which  he  had  no  power  to  resist,  or  committed  the  act 
without  knowledge,  at  the  time^  of  its  moral  character  and  its 
consequences  and  effects. 

Several  late  cases  in  the  national  courts  hold  that  suicide  of  the 
Insured  is  not  a  breach  of  a  warranty  in  his  application  or  the 
policy  that  he  will  not  die  by  his  own  hand,  if,  at  the  time  of  takini^ 
bis  life,  his  reasoning  faculties  are  so  far  impaired  that  he  is  not 
able  to  understand  the  moral  character,  general  nature,  conse- 
quences»  and  effect  of  his  act,  or  when  he  is  impelled  thereto  by 
an  Insane  impulse  which  he  lias  no  power  to  resist:  Travelers'  In& 
Ck).  y.  Melick,  65  Fed.  178;  Mutual  Life  Ins.  Go.  y.  Leubrie,  71  Fed. 
843.  In  Hitter  v.  Mutual  Life  Ins.  Co.,  69  Fed.  505,  affirmed,  169 
U.  S.  139,  18  Sup.  Gt  Rep.  300,  it  was  held  that  if  the  insured 
kills  himself  when  his  reasoning  faculties  are  so  far  impaired  by 
Insanity  that  he  is  unable  to  understand  the  moral  character  of 
Ills  act,  even  if  he  does  understand  its  physical  nature,  conse- 
Quences,  and  effect,  his  self-destruction  will  not  of  itself  prevent 
s«eovery  under  such  a  policy.  But  by  capacity  to  understand  the 
moral  character  of  his  act  is  to  be  understood  a  capacity  to  under- 
stand what  he  was  doing,  and  the  consequences  thereof  to  him* 
aelf,  his  character,  his  family,  and  others,  and  to  comprehend  the 
wrongfulness  of  the  act,  as  a  sane  man  would. 

Among  the  state  cases  adopting  the  rule  last  mentioned  may  be 
noted  that  of  Michigan  etc  Ins.  Go.  v.  Naugle,  130  Ind.  79,  29  N.  B. 
893»  in  which  it  was  decided  that  such  a  condition  does  not  apply 
If  the  Insured  takes  his  life  while  of  unsound  mind,  if  his  mind  is 
mo  Impaired  by  disease  that  he  does  not  comprehend  the  moral 
character  of  his  act,  though  he  may  have  sufficient  mental  capacity 
to  know  the  physical  consequences  of  the  deed.    In  Knickerbocker 


«48      -         Ambeican  Statb  Bbpobts^  Vol.  84.    [Marjlud, 

tik  Int.  Oik  T.  Peters,  42  Md.  414.  it  was  hdd  that  such  a  prorte 
<oes  not  prermt  recoyery  If  the  liurared  killed  hloiself  in  a  fit  of 
(Inaanity  which  oTerpowered  hit  contdoiitnett,  reason,  and  wfO. 
If  the  Intnred^  although  aware  that  a  certain  act  win  termhiate 
lilt  life,  yet  doet  the  act  under  an  Intane  Impulse^  cansed  by  dltetae 
«nd  derangement  of  InteDeet  deprlrlng  him  of  caiHudty  to  goTcn 
Alls  own  conduct  In  accordance  with  reason,  the  act  cttmwt  he  n- 
yarded  as  volnntary,  nor  within  Ite  prvdsioo  of  a  policy  ef  life  tai- 
cmance  aroldlng  It  in  case  the  insored  shall  die  by  bin  own  hand: 
iMewton  t.  Mutual  Ben.  Lb  Ins.  Co.,  76  N.  Y.  426^  82  Am.  Bcpi 
:2S5b  The  same  rule  In  effect  Is  announced  In  American  Ufe  Ina 
Oo.  T.  Isett,  74  Pa.  8t  17&  If  such  conditions  exist,  insanity,  shoit 
•of  delirium  or  frensy  will  excuse  the  act  of  suldde;  and  prvfest 
Tthe  aroldance  of  the  policy  containing  a  prorlslon  against  the  la- 
insured  committtiig  suicide:  Hathaway  y.  National  ete  Ins.  Ob^,  48 
"^M.  W^.  The  poUcy  Is  not  ayolded  if,  at  the  time  of  the  act  of  self- 
J^Qllng,  the  mental  condition  of  the  Insured  Is  su<^  as  to  render 
lilm  incapable  of  distinguishing  right  from  wrong  to  such  extent 
JM  to  render  him  legally  and  morally  Irresponsible  for  hia  acts 
and  conduct:  Merritt  y.  Cotton  States  etc  Ins.  Co.,  65  Ga.  108. 
And  an  act  of  sdf -destruction  by  an  insured  who  Is  Insane  at  the 
time,  without  fault  on  his  part,  is  not  suicide  within  such  a  ptoTlse 
in  the  policy.  If  the  insanity  Is  of  such  character  and  d^ree  as 
to  free  the  act  of  all  Immorality  and  leaye  the  actor  blamdess: 
Ziife  Assn.  y.  Waller,  57  Ga.  683.  In  Van  Zandt  y.  Mutual  Ben.  ele. 
Ins.  Co.,  55  N.  Y.  169,  14  Am.  Rep.  216,  it  was  held  that  the  insured 
anust  be  Insane  to  such  a  degree  as  to  render  him  unconscious  that 
<he  act  he  does  will  cause  his  death,  or  he  must  OMnmlt  it  under 
flome  insane  Impulse  which  he  cannot  resist,  In  order  to  take  the 
<»se  out  of  the  proyiso  against  death  by  his  own  hands.  If  tlie 
«uicide  Is  committed  while  the  Insured  Is  so  Insane  as  to  be  In- 
capable of  distinguishing  between  right  and  wrong,  the  policy  It 
sot  ayolded:  Phadenhauer  y.  Germania  etc  Ins.  Co.,  7  Helsk.  M7, 
19  Am.  Rep.  623.  Or  If  he  Is  unable  from  Insanity  to  undentmid 
<the  consequences  and  effect  of  his  act  or  Is  impelled  thereto  by  an 
Irresistible  insane  Impulse,  the  policy  Is  not  ayolded:  Mutual  etc 
tns.  Co.  y.  Walden  (Tex.  Cly.  App.),  26  8.  W.  1012;  New  Hoois 
Assn.  y.  Hagler,  29  lU.  App.  487;  Suppiget:  y.  Coyenant  etc  Ansa, 
:20  111.  App.  695;  Hammers  y.  Supreme  Tent  of  Maccabees^  78  IlL 
App.  162;  Grand  Lodge  of  Mutual  Aid  y.  Wieting,  168  lU.  406,  m 
jLjn.  St  Rep.  123,  48  N.  B.  59;  Mutual  Life  Ins.  Co.  y.  Dayiees,  S7 
Ky.  541,  9  S.  W.  812.  Eyen  though  he  intends  the  result  of  tlie  act 
to  be  fatal:  New  Home  Assn.  y.  Hagler,  29  IlL  App.  437. 

In  discussing  this  question  In  Blackstone  y.  Standard  life  elc 

fns.  Co.,  74  Mich.  592^06,  42  N.  W.  166,  Mr.  Justice  Long  said: 

^TJpon  the  question  of  yoluntary  suicide,  intentionally  emnmftfeed 

by  a  sane  man  in  the  possession  of  his  faculties,  knowing  haw  te 

.Adapt  means  to  ends,  and  conscious  of  the  immorality  of  the  act. 
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there  to  no  difference  of  opinion,  and  all  of  the  anthorltlee  agree' 
rn&t  such  self-destmction  is  within  the  exemption.  Bnt  whether 
suicide  by  an  insane  man  is  also  within  the  exemption  has  been  the- 
question  in  dtopute,  and  upon  this  two  prominent  and  different  doc- 
trines have  been  maintained.  On  the  one  hand  it  to  maintained 
that  If  the  act  be  voluntarily  done  in  pursuance  of  an  lutelligen^ 
purpose,  and  intentionally  and  intelligently  carried  out  by  the^ 
proper  adaptation  of  means  to  ends,  it  to  suicide  on  the  part  of  the- 
insured,  or  death  by  his  own  hands,  although  Insanity  exists  t> 
such  an  extent  that  he  may  not  be  able  to  apprectote  the  morat 
qualities  of  the  act  On  the  other  hand,  it  to  maintained  tha^ 
bowever  intelligently  the  act  may  be  done,  if  at  the  time  the  will 
1)6  overpowered  by  an  uncontrollable  imputoe,  or  the  party  be  un- 
able to  appreciate  the  moral  character  of  the  act,  It  is  not  within 
the  meaning  of  the  provtoion."  The  learned  Judge,  after  quoting^ 
the  rule  from  Insurance  Go.  v.  Terry,  16  Wa^L  680,  that  if  the 
death  to  caused  by  the  voluntary  act  of  the  insured,  he  knowing  and* 
Intending  that  his  death  shall  be  the  result  of  the  act,  but  whea. 
his  reasoning  faculties  are  so  far  impaired  that  he  to  not  able  to- 
understand  the  moral  character,  the  general  nature^  consequences^ 
and  tf  ect  of  the  act  he  to  about  to  commit,  or  when  he  is  impelled 
thereto  by  an  insane  imputoe,  which  he  has  not  the  power  to  resist,. 
such  death  to  not  within  the  contemplation  of  the  parties  to  the* 
contract,  and  the  insurer  is  Itoble,  and,  citing  many  cases  in  support: 
«f  it,  proceeds  to  say  that:  ''The  effect  of  thto  doctrine  is  that,  In^ 
order  to  work  a  forfeiture  under  such  a  policy  on  the  ground  or 
aelf'-destructioo,  the  Insured  must  have  had  sufficient  mental  ca- 
pacity not  only  to  understand  that  the  act  will  destroy  hia  life,  but. 
also  to  distingutoh  its  moral  quality  and  consequences,  the  right, 
and  wrong  of  It,  and  must  perform  the  act,  not  under  any  uncon* 
trolled  Impulse  resulting  from  insanity,  but  voluntarily  with  the- 
Intent  to  end  hto  life;  in  other  words,  that  it  must  be  an  act  done* 
with  an  evil  motive.  We  think  that  this  doctrine  to  supported  byr 
tlie  great  preponderance  of  authority  in  thto  country,  and  must  be 
eoaoeded  to  be  the  prevailing  American  doctrine,  and  it  seems 
to  us  to  be  the  safer  and  more  reasonable  and  more  consistent 
doctrine;  It  agrees  with  the  general  rule  as  to  the  excusatory  fea-^ 
tore  of  Insanity  in  civil  as  well  as  in  criminal  cases.  It  also' 
operates  to  prevent  f^feitures,  which  to  a  favorite  principle  ofr 
an  enlightened  jurisprudence.  Nor  can  it  have  any  injurious  effect^ 
aince  Insurers  may  always  frame  such  contracts  to  suit  themselves,. 
and  may.  If  they  choose,  insert  express  stipulations  to  the  effect 
that  insanity  shall  not  in  any  case  prevent  an  avoidance  by  tha 
auidde  of  the  insured":  Btockstone  v.  Standard  Life  eta  Ins.  Gok» 
U  Mich.  eiO,  42  N.  W.  160. 

VH.    Presumption  as  to  Sanity  and  Burden  of  Proof. 
Aside  from  extrinsic  facts  sod  circumstances,  the  Uw  presume* 
that  every  person  who  destroys  hto  life  to  sane  up  to  the  very  mo^ 
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ment  when  he  does  the  act  which  Ganeet  his  death.  Hence^  there  li 
no  praramption  of  law  that  an  insared  person  who  commits  soldde 
was  Insane  at  the  time*  nor  Is  the  fact  of  the  suicide  of  Itself  print 
facie  eridence  of  insanity:  Ooffey  t.  Home  Life  Ins.  Co.,  44  How. 
Pr.  481;  Weed  t.  Mntnal  Ben.  etc.  Ins.  Cow.  70  N.  T.  561;  HopUos 
T.  Northwestern  JUfe  Ins.  Ga,  94  Fed.  729;  Merritt  t.  Cotton  States 
etc  Ins.  Ck>.,  65  Ga.  103;  KnidEerbocker  Life  Ins.  Co.  t.  Peters.  42 
Md.  414.  The  party  alleging  suicide  must  proTO  It,  and  the  mere 
fact  of  death  in  an  unknown  manner,  and  that  the  body  was  fimmd 
without  any  marks  of  violence  upon  it,  does  not  create  a  legal  pr^ 
sumption  of  suicide:  Continental  Ins.  Co.  ▼.  Delpeucli,  82  Pa.  8t 
22&    Although  the  act  of  self-destruction  raises  no  presumption  of 

Insanity,  yet  such  act,  and  the  mode  and  manner  of  Its  acoom- 
pUshment,  may  be  considered  together,  with  all  the  facts  and 
circumstances,  in  determining  the  question  of  the  insanity  of  the 
deceased:  Grand  Lodge  Order  of  Mutual  Aid  v.  Wieting,  16S  IB. 
408»  61  Am.  St  Bi^  123»  48  N.  B.  69;  Bitter  y.  Mutual  Ufe  Ins. 
Co.,  69  Fed.  505.  Therefore,  if  the  policy  of  life  insurance  contains 
a  clause  declaring  it  void  in  case  the  insured  dies  by  hla  own.  hand, 
or  a  similar  expression,  and  he  commits  suicide,  the  burden  of 
proof  is  upon  the  party  seeking  to  enforce  the  policy  to  proTO  that 
the  self-destruction  was  not  the  conscious,  voluntary  act  of  one 
responsible  for  his  actions,  but  the  Involuntary  act  of  an  insane 
person:  Weed  v.  Mutual  Ben.  etc.  Ins.  Co.,  70  N.  Y.  561;  Nelson 
▼.  Equitable  Life  Ins.  Co.,  73  IlL  App.  Id4;  Phadenhauer  t.  Ger- 
mania  etc.  Ins.  Co.,  7  Heisk.  567,  19  Am.  Bep.  623;  Hiatt  T.  Mntnal 
Life  Ina  Co.,  2  DilL  572,  Fed.  Caa  No.  6149a. 

If  the  fact  of  self -killing  is  conceded,  it  is  for  the  parson  clsimlwg 
to  recover  on  the  policy  to  establish  that  the  subject  insured  was 
In  mental  condition  when  he  committed  the  act,  which  left  the 
Insurer  liable:  Gay  v.  Mutual  etc.  Ins.  Co.,  9  Blatchf.  142,  Fed.  Oaa 
Na  5282;  Bitter  T.  Mutual  etc.  Ins.  Co.,  69  Fed.  505. 

vm.      Suicide,  ''Sane  or  Insane.'' 

a.  Generally,  no  Becovery  Can  be  Had.— It  Is  competent  for 
persons,  in  contracting  as  to  life  insurance^  to  provide  that  self- 
destruction  by  the  insured,  whether  ''sane  or  insane,'*  shall  avoid 
the  contract  Such  a  stipulation  is  everywhere  considered  valid 
and  binding:  Hart  v.  Modem  Woodmen,  60  Kan.  678,  72  Am.  St 
Bep.  880,  57  Pac  936;  Chapman  v.  Bepublic  etc.  Ins.  Co.,  6  Blss. 
239,  Fed.  Cas.  No.  2606;  Bigelow  v.  Berkshire  etc.  Ins.  Co.,  93  U.  a 
284;  Do  Gogorsa  v.  Knickerbocker  etc  Ins.  Co.,  65  N.  Y.  232.  Un- 
lesa  the  insertion  of  such  a  stipulation  In  the  contract  is  absolutely 
prohibited  by  statute,  as  it  is  in  the  state  of  Missouri:  Berry  v. 
Knights  Templar  etc.  Co.,  46  Fed.  439;  Knighta  Templar  etc  Co.  v. 
Berry,  50  Fed.  511;  Toomey  v.  Supreme  Lodge  Knights  of  Pythias, 
147  Ma  129,  48  S.  W.  936;  Keller  v.  Travelers'  Ins.  Co.,  58  Mo.  App. 
667. 
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In  Hart  t.  Modern  Workmen,  00  Kan.  G82,  57  Pac.  936,  72  Am.  St 
Rep.  380,  the  court.  In  discussing  this  question,  said:  "To  avoid  dis- 
putes as  to  the  meaning  of  'suicide,'  and  definitely  to  fix  the  extent 
4>f  the  risk,  it  is  not  uncommon  to  incorporate  a  condition  In  an  in- 
surance contract  that  It  shall  be  void  If  the  Insured  die  by  suicide, 
«ane  or  Insane.  No  reason  la  seen  why  a  stipulation  exempting  the 
Insurer  from  liability  for  acts  of  the  Insured  committed  while  In* 
sane  should  not  be  enforced.  It  does  not  contravene  sound  morals 
or  public  policy,  and  courts  must  enforce  the  intention  of  the  par- 
ties as  expressed  by  It  Aa  to  the  right  of  insurance  companies  to 
include  such  an  exemption  In  the  policy,  It  has  been  said  that  If 
they  are  at  liberty  to  stipulate  against  hazardous  occupations,  un- 
healthy climate,  or  death  by  the  hands  of  the  law,  or  In  conse- 
quence of  injuries  received  when  intoxicated,  surely  it  Is  compet^it 
for  them  to  stipulate  against  Intentional  self-destruction,  whether 
ft  be  the  voluntary  act  of  an  accountable  moral  agent  or  not' 

''As  to  the  effect  of  the  words  'sane  or  Insane^  added  to  the 
condition,  the  same  authority  said:  'Nothing  can  be  clearer  than 
that  the  words  'sane  or  Insane'  were  Introduced  for  the  purpose  of 
excepting  from  the  operation  of  the  policy  any  Intended  self- 
destruction  whether  the  insured  was  of  sound  mind  or  In  a  state 
ef  insanity.  These  words  have  a  precise,  definite,  well-understood 
meaning.  No  one  can  be  misled  by  them,  nor  could  an  expansion 
of  this  language  more  clearly  express  the  Intention  of  the  parties. 
In  the  popular,  as  well  as  in  the  legal,  sense,  suicide  means,  aa 
vre  have  seen,  the  death  of  a  party  by  his  own  voluntary  act,  and 
ibis  condition,  based  as  it  Is  on  the  construction  of  this  language, 
Informed  the  holder  of  the  policy  that  if  he  purposely  destroyed 
his  life  the  company  would  be  relieved  from  liability:  Blgelow  t. 
Berkshire  etc.  Ins.  Go.,  03  U.  S.  284.  Such  a  condition  does  not 
admit  of  an  Interpretation  to  Include  death  by  accident  or  mistake^ 
although  it  may  have  resulted  from  the  Immediate  act  of  the  in- 
sured, but  under  such  an  exception  as  we  are  considering,  If  the 
Insured  purposely  takes  his  own  life,  the  insurer  goes  free:  Pierce 
▼.  Travelers'  etc.  Ins.  C5o.,  84  Wis.  380;  De  Gogorza  v.  Knickei^ 
t>ocker  Life  Ins.  Co.,  66  N.  Y.  241;  Scarth  v.  Security  etc.  Ins.  Soc., 
75  Iowa,  846,  80  N.  W.  658;  Billings  v.  Accident  Ins.  Co.,  64  Vt 
78,  83  Am.  St  Rep.  013,  24  AtL  656;  Streeter  v.  Western  etc.  Ins. 
fk)c.,  65  Mich.  100,  8  Am.  St  Rep.  882,  31  N.  W.  770;  Salentlne 
▼.  Mutual  Ben.  Life  Ins.  Co.,  24  Fed.  161;  Union  Central  Life  Ins. 
Co.  V.  HoUowell,  14  Ind.  App.  611,  43  N.  E.  277;  Travelers'  Ina 
Co.  ▼.  McConkey,  127  U.  S.  661,  8  Sup.  Ct  Rep.  1360;  Riley  v.  Hart- 
fofd  Life  etc  Co.,  26  Fed.  816;  S&bln  v.  National  Unlon^  00  Mich. 
177,  61  N.  W.  202";  Hart  v.  Modem  Workmen,  60  Kan.  683,  72  Ajn. 
8t  Rep.  880,  67  Pac.  836. 

^In  Interpreting  such  an  exception,  a  distinction  has  been  made 
tqr  some  of  the  authorities  between  cases  of  Insanity  where  the  sui- 
cide was  conscious  of  the  physical  nature  and  result  of  the  act 
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which  caoMi  hto  death,  and  caaw  where  he  did  not  appreciate  tht 
^hyaleal  coneeqnencea  of  each  act":  Hart  ▼.  Modem  Workmen, 
60  Kan.  688,  72  Am.  8t  Rep.  880,  S7  Pac  836w  If  any  ground  for 
each  a  distinction  eztsta.  It  la  not  worthy  of  any  considerable  ooa- 
sldaratlon,  beeanse  the  great  w^ght  of  anthorlty  estabUahea  the 
nle  beyond  doubt  that  a  proTlslon  In  a  life  Insurance  policy  that 
aaldde  .by  the  Insnred,  whether  sane  or  Insane,  shall  ayold  It,  Is 
Talld,  and  covers  the  case  of  one  who  intentionally  commlta  self- 
destruction,  understanding  the  physical  nature  and  conseqiienoes 
eC  the  act,  although  not  conscious  of  its  moral  quality  or  conse- 
quences: Hart  ▼.  Modem  Workmen,  60  Kan.  679,  72  Am.  St.  Bcil 
880i  67  Pac  036;  Pierce  v.  Travelers'  Ins.  Co.,  84  Wla.  388;  Kelly 
T.  Mutual  Life  Ins.  Cow,  76  Fed.  637;  Union  Central  Ufe  Ins.  Oa  v. 
HoUowell,  14  Ind.  App.  611,  48  N.  B.  277;  Adkins  v.  Ciolnmbla  IJte 
Ins.  Co.,  70  Mo.  27,  86  Am.  Bep.  410;  Starck  v.  Union  Central 
Life  Ins.  Co.,  134  Pa.  8t  46,  19  Am.  St  Rep.  674,  19  AIL  706; 
Weld  V.  Mutual  Life  Ins.  Gow,  61  HL  App.  187;  Travelefa^  Ina.  Oa 
T.  McConkey,  127  U.  &  661,  8  Sup.  Ot  Bep.  1360;  Nelacm  ▼.  £qai- 
table  Life  Soc,  78  lU.  App.  138;  Riley  v.  Hartford  Life  Ins.  Co, 
25  Fed.  315;  Blgelow  v.  Berkshire  Life  Ins.  Co.,  03  U.  8.  285-2S7. 

b.  If  Unconscious  of  Effect  of  Act.— In  Streeter  v.  Western  Ins. 
Co.,  66  Mich.  199,  8  Am.  St  Rep.  882,  81  N.  W.  779,  it  was  held  thst 
an  insurance  policy  c<Hitaining  such  a  provision  was  avoided  If  the 
Insured  committed  suicide  while  insane^  unless  his  insanity  was 
such  that  he  did  not  luow  that  his  act  was  done  for  the  purpose  9l 
self-destruction^  It  Is  immaterial  that  he  had  no  conception  of  the 
wrong  involved  in  its  commission.  This  ruling  was  followed  and 
approved  in  Sabin  v.  Senate  ai  National  Union,  90  Mich.  177,  61 
N.  W.  202,  where  it  was  held  that  one  who  has  sufficient  Intelli- 
gence to  employ  a  rope,  adjust  It,  and  commit  suicide  by  iianging; 
cannot  be  said  to  be  so  unconscious  of  the  natural  physical  result 
of  his  acts  as  to  prevent  the  operation  of  a  law  of  a  benefit  asso- 
ciation prohibiting  the  payment  of  any  benefit  upon  the  death  of 
a  member  who  commits  suldde,  whether  sane  or  Insane^  at  the 
time  of  ita  commission. 

In  Parish  v.  Mutual  Ben.  Life  Ins.  Co.,  19  Tez.  dv.  App.  467, 
49  8.  W.  168,  It  was  held  that  a  contract  of  insurance  containing 
such  a  stipulation  is  forfeited  If  the  Insured  dies  fn>m  wounds  self- 
Infiicted  while  confined  in  jail  on  a  criminal  charge;  whwe  it  Is 
not  shown  that  he  was  unconscious  of  his  acts^  or  that  they  weie 
Involuntary  or  not  aimed  at  self-destructioD^ 

Quite  a  large  number  of  cases  hold  that  if  a  policy  of  life  Insui^ 
ance  provides  that  it  shall  become  void  if  the  assured  shall  die  by 
his  own  hand,  whether  sane  or  insane,  the  insurer  is  in  no  case 
liable  if  the  insured  commits  suicide,  and  it  Is  Immaterial  what  his 
mental  condition  was  at  the  time  of  his  death,  as  the  liability  of 
the  insurer  is  not  affected  by  the  degree  of  insanity,  and  Is  not 
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liable  It  the  Insured  klEi  himself  while  Insane:  Sprolll  t.  Nerth- 
western  Mntoal  etc  Ins.  Co.,  120  N.  C.  141,  27  8.  B.  3&:  Tritschler 
T.  Keystone  Mnt  Ben.  Assn.,  180  Pa.  8t  206,  86  AtL  734;  Sergeant 
T.  National  Life  Ins.  Go.,  180  Pa.  St  841,  41  Aa  851;  Sparks  t. 
Knight  Templars  etc.  Assn.,  61  Mo.  App.  100;  Brower  y.  Sapreme^ 
liOdge  ete.  Assn.,  74  Mo.  App.  480;  Haynle  t.  Knights  Templar  etc 
Oa.,  188  Mo.  416,  41  S.  W.  461. 

If  the  Insured  commits  snldde  while  temporarily  Insane  from 
fllness,  and  when  he  Is  In  no  manner  conscious  or  responsible  f  <Mr 
lile  act,  there  can  be  no  recorery  on  snch  a  policy  according  to  the- 
lioldlng  in  Scarth  y.  Security  Mat  Life  Co.,  75  Iowa,  846,  80  N.  W. 
668.  And  In  Billings  y.  Accident  Ins.  Co.,  64  Vt  78,  83  Am.  St 
Rep.  918,  24  Atl.  656,  it  was  held  that  when  the  policy  contained* 
snch  a  stipulation  there  can  be  no  recoyery  If  the  Insured  takes 
bis  own  life,  though  at  the  time  he  did  so  he  was  in  such  an  insane- 
condition  that  he  was  Incapable  of  understanding  the  physical  na- 
ture and  consequences  of  his  act  and  did  not  know  that  by  It  he- 
irould  take  his  own  life. 

e.  If  Tlttexlj  Bereft  of  Season  or  Totally  Insane.~It  has  also 
been  held  that  if  the  insured  takes  his  own  life,  although  at  the- 
time  utterly  bereft  of  reason,  the  policy  Is  ayolded  under  a  stipule* 
tlon  against  suicide,  sane  or  insane:  De  Gogorza  y.  Knickerbocker 
Life  Ins.  Co.,  65  N.  T.  232;  and  In  such  case  no  degree  of  insanity 
win  ayold  the  condition:  Chapman  y.  Republic  Life  Ins.  Co., 
6  BIss.  238,  Fed.  Cas.  No.  2606;  Haynie  y.  Knights  Templar  etc. 
CkK,  189  Mo.  416,  41  S.  W.  461. 

Suicide  cannot  be  regarded  as  death  by  accident  or  from  acd* 
dental  causes  under  such  a  policy,  from  the  fact  that  it  was  com- 
mitted while  the  Insured  was  insane  and  the  insanity  was  produced' 
or  accelerated  by  an  accidental  fall  or  injury:  Sheeter  y.  Western* 
Ins.  Co..  65  Mich.  199,  8  Am.  St  Rep.  882,  81  S.  W.  779. 

QL    Bffect  of  By-laws  of  ICntnal  Benefit  Sodstles. 

A  fraternal  benefit  association  may  proylde  either  In  Its  certlfi* 
cate  of  membership  or  in  Its  by-laws  that  It  shall  not  be  liable  for- 
beneflts  In  the  nature  of  life  insurance  on  the  death  of  a  member  by 
snldde.  In  such  a  case  the  Insurance  Is  goyemed  by  the  rules  ap- 
plicable to  any  other  sort  of  Insurance:  Theobal  y..  Supreme  Lodge- 
Knights  of  Pythias,  59  Mo.  App.  87;  MoCoy  y.  Northwestern 
Mutual  etc  Assn.,  92  Wis.  677,  66  N.  W.  697;  Sabin  y.  Senate  of 
National  Union,  90  Mich.  177,  61  N.  W.  202;  Cotter  y.  Royal  Neigh- 
bors, 76  Minn.  518,  79  N.  W.  542. 

a.  Effect  on  Members  of  Laws  Subsequently  Passed.— Generally 
speaking,  a  benefit  society  may  enact  a  by-law  proyiding  that  the 
benefit  shall  be  forfeited  If  the  member  "take  his  own  life,"  or  "die 
from  Buldde,  sane  or  Insane,"  which  will  bind  all  members  Irre* 
spectiye  of  the  time  when  they  become  such,  whether  before  or- 
after  the  enactment  of  such  by-law,  proylded  the  certificate  o^ 
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ty-lawi  tttpulate  that  the  member  shall  comply  with  an  of  tbi 
lawa  of  the  order  then  in  force  or  those  which  may  be  anbseqiieitlr 
enacted:  Supreme  Gommandery  t.  Ains worth,  71  Ala.  436,  46  Ajdl 
Bep.  882;  Supreme  Lodge  Knights  of  Pythias  t.   La  Malta,  » 
TemL  157,  81  8.  W.  408;  Supreme  Lodge  Knights  of  Pythias  f. 
Kutscher,  72  IlL  App.  462;  Daughtry  t.  Knights  of  Pythias.  48  la. 
Ann.  1208,  66  Am.  St  Rep.  810,  20  South.  712.    But  such  an  um- 
elation  cannot,  without  the  assent  of  such  member.  Impose  any  nev 
condition  affecting  the  contract  to  his  Injury.    It  cannot,  by  a  iob* 
aequent  by-law,  to  which  he  does  not  asssent,  forfeit  any  of  Ui 
rights,  such  as  exempting  the  defendant  from  liability  in  case  tf 
the  suicide  of  members:  Northwestern  Benefit  etc  Assn.  ▼.  Wan- 
ner, 24  111.  App.  867;  Supreme  Lodge  etc  t.  Stein,  75  Mlsa.  107,  tl 
Am.  St  Rep.  689,  21  South.  680. 

b.  Bight  of  Board  of  Ckmtrol  to  Add  New  BeiTQ^tion.— A  pn- 
Tislon  In  the  constitution  of  a  benevolent  assodatloa  haTin^  a  Ufe 
Insurance  department  that  Its  board  of  control  shall  have  entiri 
charge  and  full  control  of  the  endowment  rank,  subject  to  such  le- 
strictions  as  the  supreme  lodge  may  provide,  does  not  authorise  ti» 
tward  of  control  to  pass  a  regulation  providing  that  no  member  wbo 
commits  suicide  shall  be  entitled  to  benefits:  Supreme  Lodge  el& 
T.  La  Malta,  06  Tenn.  167,  81  S.  W.  403;  Supreme  Lodge  etc  t. 
Kutscher,  62  IlL  Ai^.  462. 

Z.    Effect  of  Ineontestabls  Olause  In  Policy. 

Although  an  application  for  life  Insurance  stipulates  that  the  ia- 
«urer  shall  not  assume  liability  for  the  death  of  the  insnred  by  hto 
own  hand,  yet  if  the  policy  declares  that,  subject  to  the  atipulatioBi 
requiring  the  payment  of  premiums  on  eztrahasardous  occupationa* 
a  claim  under  the  policy  by  death  occurring  more  than  two  yeais 
after  Us  date  shall  be  incontestable  except  for  fraud  in  obtaining  the 
policy,  the  insurer  Is  liable  for  the  death  of  the  Insured  by  hia  own 
hand  occurring  more  than  two  years  after  the  issuing  the  policy: 
Goodwin  V.  Provident  etc.  Assn.,  07  Iowa,  226^  60  Am.  St  Rep.  41]. 
66  N.  W.  167.  To  the  same  effect  is  Patterson  v.  Natural  Premium 
Mutual  etc.  Ins.  Co.,  100  Wis.  118,  60  Am.  St  Rep.  809,  75  N.  W. 
080,  where  the  policy  provided  that  It  should  be  absolutely  tncon- 
testable  from  the  date  of  its  delivery  and  acceptance  except  for  tlie 
nonpayment  of  premiums  or  misstatements  of  age.  In  line  with 
these  decisions  is  that  in  Simpson  v.  Life  Ins.  Co.,  116  N.  G.  893,  20 
S.  B.  617.  So  if  the  policy  provides  that  the  insurer  does  not  as- 
sume the  risk  of  the  death  of  the  insured  by  his  own  hand,  sane  or 
insane,  but  that  such  condition  may  be  waived  in  writln^r,  and  tiien 
provides  that  after  five  years  from  date  the  policy  shall  be  incon- 
testable from  any  cause  except  nonpayment  of  dues  or  mortoaxy 
assessments  if  the  age  of  the  applicant  is  correctly  stated,  the  omb- 
•pany  is  liable  for  the  full  amount  of  the  policy,  if  the  Insured  eon- 
«aits  suicide  or  dies  by  his  own  hand  mMe  than  five  years  after 
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the  policy  Is  Issued,  provided  the  Insured  has  stated  his  age  cor- 
rectly, and  all  dues  and  assessments  have  been  paid  np  to  the  time 
<xf  his  death:  Mareck  ▼.  Mntnal  etc  Assn.,  82  Minn.  80,  54  Am.  9t 
Bep.  ei8,  64  N.  W.  ea  If  the  policy  provides  that  if  it  shaU  be  in 
force  for  five  years,  it  shall  thereafter  be  incontestable  from  any 
cause  except  for  nonpayment  of  dues,  but  also  proYldes  that  if  the 
insnred  shall  die  by  his  own  hand,  whether  voluntary  or  involun- 
tary, sane  or  Insane,  the  company  shall  not  be  liable,  the  suicide  of 
the  insured  after  the  policy  has  been  In  force  for  five  years  does 
not  relieve  the  insurance  company  from  liability:  Mutual  Reserve 
Fund  etc.  Assn.  v.  Payne  (Tex.  Civ.  App.),  32  S.  W.  1063. 

yr.    Effect  of  Intent  to  Suicide  When  Taking  Out  Policy. 

A  preconceived  secret  intent  on  the  part  of  the  insured  at  the 
time  of  taking  out  a  policy  on  his  life  to  commit  suicide  vitiates  the 
policy  when  the  death  results  therefrom,  even  as  against  the  bene- 
ficiary named  therein,  although  there  is  no  provision  In  the  policy 
for  forfeiture  in  case  ef  suicide:  Parker  v.  Des  Moines  Life  Assn., 
108  Iowa,  117,  78  N.  W.  826;  Smith  v.  National  Ben.  Soc,  51  Hun, 
575,  4  N.  Y.  Supp.  621.  And  when  the  defense  is  set  up  that  the 
insurance  was  taken  out  with  deliberate  intent  on  the  part  of  the 
Insured  to  commit  suicide  for  the  purpose  of  procuring  the  insur- 
ance money,  proof  of  suicide  In  such  manner  as  to  indicate  it  was 
the  culmination  of  a  deliberately  conceived  purpose  to  defraud  is^ 
competent  and  necessary  to  the  defense,  although  under  the  terms 
of  the  policy  death  by  suicide  is  not  made  a  ground  of  defense: 
Smith  V.  National  Ben.  Soc,  123  N.  T.  85,  25  N.  B.  197,  affirming, 
same  case,  51  Hun,  575,  4  N.  Y.  Supp.  521.  Under  the  Missouri 
statute  (Mo.  Rev.  Stats.  1899,  sees.  5855,  7896),  suicide  is  made  a 
Aefeive  to  the  payment  of  the  policy  if  the  insured  contempdated  or 
intended  to  commit  suicide  at  the  time  he  made  application  for  the 
policy,  although  under  the  statute  in  the  absence  of  such  intent 
suicide  is  no  defense,  notwithstanding  any  stipulation  in  the  policy 
to  the  contrary:  Ohristian  v.  Connectieut  etc.  Ins.  Co.,  143  Mo.  460, 
46  8.  W.  268;  Toomey  v.  Supreme  Lodge  etc,  147  Mo.  129,  48  &  W. 

080. 

yrr.    Conflict  of  Lawe— Policy  Taken  Out  in  One  State,  Death  in 

Another. 

A  policy  of  life  insurance  which  does  not  become  a  binding  con- 
tract until  its  delivery  is  governed  by  the  laws  of  the  state  where 
the  insured  lives,  to  whom  it  is  there  delivered  by  a  resident  agent 
of  the  company,  although  it  was  executed  and  dated  at  the  com- 
pany's office  in  another  state.  Hence,  such  policy  is  governed  by  a 
etatute  of  the  former  state  providing  that  it  eAiall  be  no  defense  that 
the  Insured  committed  suicide,  unless  he  contemplated  suicide  in 
applying  for  the  policy,  any  stipulation  in  the  policy  to  the  con- 
trary notwithstanding:  Knights  Templar  etc.  Oo.  v.  Berry,  60  Fed» 

611. 
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JUDIOIAL  NOTIGl^ABBRByiATION&— Ooorte  wffl  fate 
judicial  notice  of  the  meaning  of  abbreviations  which  are  In  com- 
mon nse^  and  have  a  well-nndentood  meaning  amon^  people  In 
generaL 

RBPLEYIN  —  WRIT  —  ABBRBVIATIONS  —  PABOD  BYI- 
DENCB.— Where  goods  are  described  In  a  writ  of  repleylAby  abbre- 
Ttatlons  which  have  a  well-known  and  settled  meaning  to  tbe  trade, 
but  which  are  not  In  such  common  use  as  to  make  them  the  maJb- 
jects  of  Judicial  notice,  parol  evidence  Is  admissible  to  explain  their 
meaning. 

APPEAIr-BILL  OF  BXOBPTIONS--RBPLByiN.— Wber«  a 
Writ  of  replevin  has  been  quashed  on  motion,  before  Issue  Is  Joined 
and  without  any  trial,  a  bill  of  exceptions  la  unnecessary  ta  review 
the  errors  upon  appeaL 

Beplevin.    Error  from  an  order  quashing  the  wziL 

James  A.  Muir^  for  tiie  appdlants. 

William  H.  Aitkin  and  John  H.  Fkrley,  for  fhe  appellee. 

^  HOOEEB,  J.  The  plainiafEB'  writ  of  replevin  contained 
the  foUowing  description  of  artides  ooofitituting  tiie  subject 
of  the  action,  and,  witii  a  few  slight  inaocununes^  ibd  nrfidm 
described  in  the  affidavit  attached  to  the  writ  and  Ibe  dedaratiaB 
were  the  same: 

•s  Kum* 

ber.     Pairs. 


6  Woman's  Dong.  Polish  ZH  to  6's  at  |1.60. . .  |9  00 

681          12  Ohlld's  Dong.  Pol.  S)i  to  12  at     .75. . .  9  00 

411          12  pair  Misses'  Dong.  Pol.  12*8  to  2's  at     .00. . .  10  80 

(666) 
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And  oilier  siimlar  items.  A  portion  of  the  goods  only  were 
ittken  under  the  writ,  as  shown  by  the  iaventory.  After  the 
<lecIaiaftion  was  filed,  the  defendant  made  a  motion  to  quash  Uie 
•affidayit,  writ,  declaration,  and  all  proceedings,  for  the  reasons: 
^1.  That  the  affidavit^  writ,  and  declaration  do  not  describe 
-any  goods  and  chattels;  2.  That  said  writ  of  replevin  does  not 
sufficiently  describe  the  property  to  be  replevied;  3.  That  said 
•declaration  does  not  describe  the  property  as  mentioned  in  said 
writ** 

Hie  motion  does  not  refer  to  any  affidavit  or  paper  as  a  basis, 
bnt  cojHes  of  the  affidavit,  writ,  and  declaration  were  attached, 
-and  we  will  therefore  assume  it  to  have  been  based  npon  the 
record.  We  find  in  the  printed  record  affidavits  mode  by  the 
defendant  and  his  attorney  that  no  other  writ  or  declaration 
had  been  served,  and  we  will  assume  that  to  be  true. 

Upon  the  hearing  of  this  motion  the  proceedings  were 
quashed.  Subsequentiy,  plaintiffs  asked  the  court  to  vacate  the 
order,  and  to  permit  an  amendment  to  the  writ  and  declaration 
by  the  insertion  of  the  words,  ''Footwear,  consisting  of  boots, 
shoes,  and  slippers,  as  follows,'*  immediately  before  the  list. 
This  motion  was  based  upon  the  files  and  records  and  affidavits 
attached.  The  latter  show  that  the  defendant  purchased  the 
articles  in  question  from  the  plaintiffs,  who  were  shoe  dealers, 
tiiat  said  purchase  was  fraudulent,  and  that  defendant  received 
«aid  goods  by  an  invoice  which  described  them  in  the  identical 
terms  used  in  the  writ,  and  that  the  defendant  aided  the  sheriff 
in  identifying  said  goods  at  the  time  he  took  them  under  the 
writ  It  is  also  shown  that  such  goods  have  a  setUed  description 
known  and  used  by  the  trade  in  conformity  to  ®^  said  writ. 
Tbis  motion  was  denied,  and  the  case  is  before  us  upon  error. 
The  errors  assigned  are:  1.  In  rendering  judgment  for  the  de- 
fendant; 2.  In  sustaining  the  motion  to  quash  for  the  reasons 
set  forth  in  the  nsotion;  3.  In  denying  the  application  to 
amend;  4.  In  confirming  the  nnotion  to  quash. 

There  is  really  but  one  question  in  the  case,  and  that  is 
whether  the  writ  and  other  papers  contain  a  valid  description  of 
the  properly  sought  to  be  replevied.  We  cannot  take  judicial  no- 
tice that  the  words  and  abbreviations  used  haveaweU-understood 
meaning  with  those  who  have  to  do  with  such  articles.  There 
aie  abbreviations  in  such  common  use  that  courts  take  judicial 
notace  of  their  meaning,  and  determine  it  without  proof:  Glenn 
T.  Porter,  72  Ind.  625 ;  Belf ord  v.  Beatty,  145  IlL  414,  84  N. 
B.  254;  Keith  v.  Sturges,  51  111.  142;  Salisbury  v.  Shirley,  68 
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CaL  223,  6  Pbc  104;  United  States  EzpresB  Co.  t.  Kee&r, » 
Ind.  263 ;  Prazer  y.  State,  106  Ind.  471,  7  N.  B.  203 ;  SaaOk 
Hieaoiiri  Land  Co.  t.  JeSriee,  40  Ma  App.  360;  Moselej  t. 
Mastin,  37  Ala.  216.  See  Bipley  v.  Case,  78  Mi<A.  126,  IS 
Am.  St  Bep.  428,  43  N.  W.  1097,  where  the  court  took  judicial 
notice  that  tiie  abbreviation  ''M.  C.  B.  B.''  is  the  reoognii^ 
name  of  the  Michigan  Central  Bailroad.  There  axe  ottieis  po- 
hape  none  tiie  less  certain  in  their  meaning,  to  those  who  under- 
stand them,  than  those  involyed  in  the  cases  cited,  but  whidi 
are  not  in  ench  common  nse  as  to  make  them  the  subjects  of 
judicial  notice,  but  which,  nevertheless^  are  susceptible  of  proof, 
and  parol  testimony  is  admissible  to  explain  sndi  meaning: 
Barry  V.  Coombe,  1  Pet  663;  United  States  v.  Hardyman,  13 
Pet  176;  Shattuck  v.  People,  6  IlL  477;  Bowley  v.  Berrian,  U 
111.  200;  Sheldon  v.  Benham,  4  Hill,  129,  40  Am.  Dec.  271; 
CoUender  t.  Dinsmore,  65  N.  Y.  200,  14  Aul  Bep.  224;  De 
Lavallette  t.  Wendt,  76  N.  Y.  679,  31  Am.  Bep.  494;  Barton 
T.  Andereon,  104  Ind.  678,  4  N.  E.  420 ;  Hite  v.  State,  9  Yeig. 
367.  ^^  While  it  is  possible  that  an  alleged  description  nuy  be 
void  because  it  does  not  describe  anything,  that  cannot  be  said 
of  every  description  where  a  court  may  not  trnderstand  the 
meaning  of  the  term  used.  If  it  actually  does  stand  for  some- 
thing, and  is  so  known  and  understood  by  the  parties,  it  it 
enough;  and  this  should  not  be  determined  and  the  proceed- 
ings quashed  upon  a  preliminary  motion,  without  an  opportu- 
nity being  given  to  show  such  fact  Indeed,  in  audi  case  it 
may  raise  a  proper  question  of  fact  for  a  juiy:  Cobbey  on  Be- 
plevin,  sec.  664. 

It  is  obvious,  therefore,  that  the  question  should  not  Imvo 
been  summarily  disposed  of  on  motion.  The  writ  states  that 
"the  following  goods  and  chattels,'*  naming  them  as  above,  aire 
detained  by  the  defendant  The  court  should  not  aasume  that 
tiiese  abbreviations  are  not  lawful  names  for  such  goods  and 
chattels,  especially  where  it  can  be  proved  that  they  have  been 
bought  and  sold  under  such  names.  It  is  held  in  many  cases 
iliat  a  description  is  su£5cient  if  it  can  be  made  definite  by 
pointing  out  the  property :  Cobbey  on  Eeplevin,  sec  647 ;  Far- 
well  V.  Fox,  18  Mich.  166;  Sexton  v.  McDowd,  38  Mich.  148; 
Bolton  V.  Nitz,  88  Mich.  357,  60  N.  W.  291.  These  decisions 
presuppose  an  opportunity  to  make  the  description  definite  by 
proof,  and  necessarily  preclude  the  quashing  of  the  writ  upon 
preliminary  motion  in  a  case  plainly  susceptible  of  proof.  This 
is  not  the  first  time  that  such  descriptions  as  these  have  been 
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ised:  See  Beeder  v.  Moore,  95  MidL  594,  65  N.  W.  436.  In 
jbat  case,  however,  the  chattels  were  otherwise  designated.  It 
vas  erroneous  for  the  oourt  to  quash  this  writ  upon  motion. 

Counsel  for  the  appellee  offer  several  technical  objections  to 
3ie  consideoration  of  this  question,  but  we  think  they  ahould  not 
>reyaiL  The  first  and  second  afsignments  of  error  show  that 
ihe  decision  of  the  motion  to  quash  was  complained  of,  and  the 
lecord  shows  that  nothing  was  involved  in  that  motion  but  the 
nifficiency  of  the  description  (substantially  identical  in  all  the 
ntpers)  upon  the  face  of  the  record.  The  case  is  ruled  by 
3onely  v.  Dudley,  ^  111  Mich.  122,  69  N.  W.  151.  Error 
iffiimatively  appears  upon  the  record. 

Again,  it  is  urged  that  there  are  no  exceptions,  and  Ihat  no 
din  of  exceptions  is  returned.  It  is  not  a  case  where  excep- 
tions and  a  bill  of  exceptions  are  required.  There  was  no  trial ; 
Aot  even  an  issue  was  joined.  The  writ  brings  up  the  files 
ind  journal  entries,  and  if  from  these  error  appears  it  is  suffi- 
oient. 

The  judgment  is  reversed,  with  oosts^  and  the  record  will  be 
nentanded  for  further  proceedings. 

•The  other  justices  concurred. 


Abbreviations.— Judicial  notice  win  be  taken  of  sucb  ordinarj 
abbreviations  as  are  in  common  use:  Power  v.  Bowdle,  8  N.  Dak. 
WT,  44  Am.  St  Rep.  511,  54  N.  W.  404;  monographic  note  to  Lan- 
fear  v.  Mestier,  89  Am.  Dec.  682.  That  parol  evidence  is  admissible 
to  explain  abbreviations,  see  Sheldon  y.  Beaham,  4  HiU,  129,  40 
Am.  Dec.  271;  OoUender  v.  Dlnsmore,  56  N.  Y.  200, 14  Am.  Bep.  224. 


CLARK  T.  NEEDHAM. 

[125  Mich.  84,  83  N.  W.  1027.1 

00NTRACT8-BBSTRAINT  OP  TRADE— MONOPOLT.— A 
contract  in  the  form  of  a  lease,  whereby  one  manufacturer  agrees 
with  another  engaged  in  the  same  business  not  to  manufacture  cer- 
tain articles  during  a  specified  period,  is  void  as  against  public 
poUcy. 

0ONTBA0TS--GBNERAL  BESTRAINT  OF  TRADE— MO- 
NOPOLY.^A  contract  whereby  one  agrees  to  close  part  of  his  busi- 
ness for  the  benefit  of  a  rival  is  void  as  tending  to  create  a  monop- 
oly, although  Umlted  as  to  time  and  subject  matter. 

Assumpsit  by  plaintiffs  against  defendants  for  rent.  The  par- 
ties entered  into  agreements  in  the  fonui  of  leases^  whereby  the 
l^aintifEs  leased  to  the  defendants  a  portion  of  their  nuumf ac» 


MO  Amwucan  Statb  Bspobts,  Yoi«.  84.    [lUdu^ 


taring  plint  at  a  stated  oonsideimtioii  as  lent  The  plamfili 
agreed  not  to  mannftustore  or  sell  a  oeitain  kind  of  goods  o- 
«ept  to  one  par^.  The  defendants  were  not  to  xae  the  maddn- 
€17  leased  for  the  pnipose  of  mannf aotming  thia  daaa  of  goodi. 
Verdict  for  the  defendant^  on  the  ground  that  the  agreenieiit 
i^d. 


Anderson  ft  Badham,  for  the  appellsnta. 
Thomas  T.  Leete,  Jr.,  for  Ihe  appellees. 

^  GRANT,  J.  These  two  instruments  oonstitate  but  eai 
instrument^  and  must  be  construed  together.  Briefly  statei 
the  agreement  is  this:  Haintifb,  in  consideratioii  of  fif- 
teen hundred  dollars,  to  be  paid  to  them  annnally,  agreed 
for  •  period  of  fiye  years  not  to  manufacture  or  sell  ch&pleti^ 
except  for  only  one  party.  PlaintifEa;'  ^  sales  were  not  limited 
to  the  place  of  manufacture,  but  extended  into  other  atatea 
The  plain  object  of  the  agreement  was  to  substantially  don 
thia  part  of  plaintiffs'  business,  and  to  give  defendants  a  monop- 
oly of  it  The  parties  evidently  recognized  the  invalidity  of 
such  •  contract,  put  in  plain  and  unequiTOcal  language^  and 
sought  to  evade  it  by  these  two  so-called  leases.  Tbe  arrangt- 
ment  was  a  bare  subterfuge  to  eyade  the  law.  Defendants  did 
not  buy  out  plaintiffs'  business,  machinery,  and  plant,  or  h 
them  for  the  purpose  of  continuing  their  (plaintiffs')  bi 
The  result  intended  and  accomplished  was  to  close  that  pert  of 
plaintiffs'  business,  to  throw  their  employes  out  of  employment, 
and  to  deprive  the  public  of  any  benefit  from  the  oontinuancs 
of  their  business.  This  is  not  the  case  of  Beal  v.  Chaa^  SI 
Hich.  490,  where  Beal  purchased  the  entire  plant,  busineea,  and 
goodwill  of  Ohase  for  the  purpose  of  continuing  the  same  busi- 
ness. In  that  case  both  the  employes  and  the  public  derived 
the  same  benefit  as  though  the  business  were  to  be  continued 
by  Chase. 

The  learned  counsel  for  plaintiffs  concede  the  invalidity  of 
those  contracts  which  axe  entered  into  for  the  express  purpose 
of,  and  result  in,  closing  one's  business  for  the  benefit  of  a  rival 
business,  in  throwing  employes  out  of  employment^  and  in  de- 
priving the  public  of  the  benefit  of  such  business.  Such  con* 
tracts  tend  to  destroy  competition  and  create  monopolies^  and 
are  void.  Plaintiffs^  however,  seek  to  avoid  the  result  of  tiiis 
contract  on  the  ground  that  it  is  not  in  general  restraint  of 
trade,  but  is  limited  as  to  time  and  subject  matter.    They  con- 
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cede  {hat  it  is  anlimited  as  to  territory,  and  that  the  etmtnd, 
if  binding,  coyers  the  entire  United  States.  They  cite,  among 
other  cases,  Maxim-Nordenfelt  Ouns  etc.  Co.  t.  Nordenfelt>  L. 
B.  [1893]  1  Ch.  DiT.  630,  and  Mitchel  t.  Beynolds,  1  P.  Wms. 
181.  Those  cases  are,  in  their  facts,  the  parallel  of  those  in 
Seal  T.  Chase,  31  Mich.  490,  and  Mitchel  v.  Reynolds,  1  P.  Wms. 
181,  is  cited  in  the  learned  opinion  of  Justice  Christiancy  in 
Beal  T.  Chase^  31  Mich.  519,  to  which  we  refer  for  a  statement 
and  analysis  of  that  case. 

^^  Any  such  contract  is  inyalid,  whether  the  restraint  be  for 
one  year  or  any  number  of  years,  or  is  unlimited  as  to  time. 
The  agreement  to  close  one  part  of  a  business  is  as  much  against 
tlie  policy  of  the  law  as  a  contract  to  close  the  entire.  The  one 
18  as  repr^nsible  as  the  other.  They  only  differ  in  degree. 
Under  this  oontention  a  party  might  agree  with  one  person  to 
close  one  part  of  his  manufactory,  and  then  agree  with  a  sec- 
ond person  to  dose  the  other  psxt,  the  two  constituting  his 
€Bitire  business. 

In  United  States  v.  E.  C.  Knight  Ca,  156  IT.  S.  1,  19,  15 
Sup.  Ct  Bep.  249,  it  is  said:  ''All  the  authorities  agree  that^ 
in  order  to  yitiate  a  oontracti  or  combination,  it  is  not  essential 
€hat  its  result  should  be  a  complete  mont)poly.  It  is  sufficient 
if  it  really  tends  to  that  end,  and  to  deprive  ihe  public  of  the 
advantages  which  flow  from  free  competition'^:  See,  also, 
Wright  V.  Ryder,  36  CaL  342,  95  Am-  Dea  186;  McMullen  v. 
Hoffman,  174  XT.  S.  639, 19  Sup.  Ct  Rep.  839. 

This  contract  is  clearly  within  the  inhibition  of  the  laws  of 
the  United  States  (26  IT.  S.  Stats.  209,  c  647)  and  the  laws 
of  this  state  (3  Comp.  Laws  1897,  sec.  11,377).  We  settied  the 
principle  governing  contracts  of  this  character  in  Western 
Wooden  Ware  Assn.  v.  Staxkey,  84  Mich.  76,  22  AnL  St  Bep. 
686,  47  N.  W.  604,  and  further  discussion  is  unneoessaiy. 

Judgment  affirmed. 

Thd  other  justices  concurred. 

A  Contract  in  Partial  Bestralnt  of  Trade  and  cooiined  to  a 
limited  territory  may  be  onlawful:  Neeter  v.  Continental  Brewing 
cS^  161  Pa.  St  478/41  Am.  St  Rep.  804,  29  AtL  102.  See  the  ex- 
tended  note  to  Harding  ▼.  American  Glucose  Go*  74  Am.  8t  Bepb 
285-273»  on  unlawful  trade  combinattona. 
Am.  St  Rep..  VoL  LXZZIV-r 
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PATTEBSON  ▼.  BOABD  OF  BEVIEW    OF   GBATLTKO 

TOWNSHIP. 

[125  Ifich.  126,  8S  N.  W.  1081.] 

TAXATION— BXBMFTIONS-LAW  LIBRABY.-tTiider  a 
■tatiite  ezempting  from  taxation  the  llbrarj  of  erery  tndlTldiial,  a 
law  llbraiT  owned  by  an  Indiyldnal  is  exempt 

Mandamus  to  compel  the  restoration  to  tke  assesameot-nS 
of  m  law  libiaiy^  stricken  therefrom  as  exempt; 

Joseph  Patterson^  in  propria  persona. 

George  L.  Alexander^  for  the  lespcmdent. 

^^^  PER  CTTBIAM.  The  only  question  in  this  case  ii 
'Srhether  a  law  library  is  exempt  from  taxation^^  under  the 
pronsions  of  section  9  of  the  tax  law  (Act  No.  206,  Pub.  Acts 
1893),  which  provides:  'The  following  personal  property  shall 
be  exempted  from  taxation,  to  wit:  •  •  •  •  7.  The  library,  fam- 
ily pictures,  school-books,  one  sewing-machine  used  and  owned 
by  each  individual^  or  family,  and  wearing  apparel  of  every  in- 
dividnaL*' 

We  think  that  libraries  belonging  to  individuals,  whatever 
may  be  their  character,  are  exempt  under  this  section,  and  waA 
we  understand  to  have  been  the  uniform  interpretatioii  flial 
has  heretofore  been  placed  upon  it. 

The  order  of  the  circuit  court  is  xeversedy  and  a  mandamus 
denied. 


Szemptions.— A  lawyer  may  hold  his  law  Uhrary  exempt  tnm 
execution:  Bqultable  Life  Assur.  Soe.  v.  Goodc^  101  Iowa»  160^  61 
Am.  St  Rep.  879^  70  N.  W.  ua 
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HUNT  T.  EABITOAT. 

[125  Mich.  187,  84  N.  W.  50.1 

LIFB  TBNANT— HOSTILE  CLAIMS.— A  life  tenant  or  one 
claiming  under  him  cannot  purchase  hostile  claims  against  the 
original  title  and  set  them  up  during  the  continuance  of  the  life 
•atate. 

REMAINDER— HOSTILE  CLAIMS.— One  claiming  under  a 
life  tenant  can  purchase  outstanding  titles  to  set  up  against  the 
title  of  the  remainderman  upon  the  termination  of  the  life  tenancy. 

ESTATES  OP  DECEDENTS— TITLE  TO.— THE  ALLOW- 
ANCE OF  CLAIMS  against  an  estate  conveys  no  title  to  the  land 
"Which  may  be  sold  to  pay  debts. 

PARTITION  —  PROOF  —  ACQUIESCENCE  FOR  SIXTY 
YEARS.- Recitals  In  deeds,  possession  and  occupation  of  land,  im- 
provements made  thereon  for  a  long  series  of  years,  and  acquies- 
cence for  sixty  years,  furnish  sufficient  evidence  that  there  was  an 

actual  partition  of  the  land  either  by  deed  or  by  proceedings  in  the 
probate  court,  which  have  been  lost  and  were  not  recorded. 

PARTITION  OF  LANDS  BY  THE  GUARDIANS  OF  IN- 
FANTS AND  INCOMPETENTS  will  be  sustained  so  long  as  no 
advantage  Is  taken  and  the  partition  Is  equaL 

DEED  OP  INCOMPETENT  PERSON  —  AVOIDANCE.— 
PRIVIES  IN  BLOOD  AND  LEGAL  REPRESENTATIVES  are  the 
only  persons  who  can  avoid  the  deed  of  an  insane  grantor. 

Bill  for  a  partition.  Andre  Viger  was  the  original  patentee 
of  the  land  in  dispute  and  other  land.  He  died  in  1812^  leaving 
two  daughters^  Marie  and  Marie  Louise.  The  latter  was  non 
compos  mentis.  One  Castignett  was  appointed  her  guardian  in 
1825.  Marie  married  Bartin,  and  they  oonTeyed  part  of  the 
land  to  Massicot^  in  1825.  Massicot  conveyed  to  Vermitte  in 
1835,  who  conveyed  to  Jean  B.  Bondie.  This  last  deed  recited 
ihat  the  land  was  confirmed  to  Andre  Yiger^  and  from  him  to 
Kaasicot  by  Castignett,  Bartin  and  wife,  and  ihe  heirs  of  Andre 
iViger,  deceased.  Bondie  conveyed  part  of  the  land,  and  died 
in  1859,  leaving  a  will  which  devised  the  land  in  dispute  to  hia 
son  Alexander  for  life,  remainder  to  certain  children.  In 
1865  Alexandw  leased  to  Clark  the  entire  life  estate.  Clark 
died  in  1877,  and  his  heirs  (the  complainants)  continued  in 
poBsession  of  the  land  and  were  in  possession  when  this  suit 
WBB  b^gon.  Defendants  are  the  remaindermen  entitled  to  the 
land  after  the  death  of  Alexander  Bondie,  who  was  still  alive 
when  the  case  was  decided  in  the  court  below.  In  1833  Piatt 
WSB  appointed  guardian  of  Marie  Louise  Viger,  who  applied 
to  hare  her  interest  in  the  land  of  Andre  Viger  sold,  ihe  petition 
nw*9J^  Ui^t  the  land  had  been  amicably  partitioned  by  the 
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hmn,  and  Hie  land  sold  belonged  ta  Mane  Louise.  He  Iwi 
was  eabaeqnently  omyejed  to  Piatt  In  1826  Marie  Baitii 
eonyeyed  her  intereet  in  the  one  hundred  and  eighty  acrea  ib 
the  lear  of  the  land  in  dispute  to  h&  father^a  exeeator.  la 
1830  she  made  another  deed  to  the  executor  of  one-half  of  flw 
buddy  in  whidi  it  was  recited  that  the  land  had  been  amicaUy 
divided  between  the  heirs.  The  exeeator  oonTeyed  to  Piatt  ia 
1833^  reciting  an  amicable  partition.  Piatt  sabaequently  cqb- 
teyed  this  land  encumbered  with  the  duty  of  Tnaintaining  Maiis 
Louise.  Marie  Louise  died  in  1868,  and  her  administrator  in- 
rentoried  one-half  of  the  land  in  dispute  as  her  land.  Soma 
claims  were  allowed,  of  which  Clark  took  an  assignment,  and 
a  quitclaim  deed  from  the  claimants  of  their  suppoeed  intereet 
in  the  land.  It  being  represented  that  Marie  Tjoniae  died 
without  heirs,  her  property  escheated  to  the  state,  suid  the 
widow  of  Clark  purchased  the  state's  interest  in  the  land,  and 
oomplainants  brouj^t  suit  to  quiet  title  against  the  nnkiiowa 
heirs  of  Marie  Louise^  none  of  the  defendants  being  made  par- 
ties to  the  suit  A  decree  was  rendered  in  that  suit  in  aoond- 
ance  with  the  prayer.  In  the  present  suit,  the  bill  w«s  dis- 
missed.. 

.   Bethune  Duffield  and  John  B.  Conely,  for  the  complainania 

John  W.  Beamnont  and  Eugene  S.  Glarkson,  for  the  defend- 
ants. 

^^^  GRANT,  J.  1.  The  court  below  entered  a  decree  dis- 
misBing  the  bill,  for  the  reason  that  complainants  coold  not, 
during  the  lifetime  of  Mr.  Bondie,  the  life  tenant,  porchass 
hostile  claims  and  set  them  u^  in  opposition  to  the  title  of  iiio 
life  tenant  Mr.  Clark,  during  his  life,  and  complainants  since 
his  death,  were  in  possession  of  the  entire  property  as  ownen 
only  of  the  life  estate.  They  stand  in  the  same  position  as  did 
Alexander  Bondie,  and  have  no  more  right  than  he  poeseased. 
Their  relation  is  so  nearly  that  of  landlord  and  tenant  that  the 
complainants  cannot  be  heard  to  dispute  the  title  of  the  life 
tenant:  Board  v.  Board,  L.  R.  9  Q.  ^^  B.  48;  Caufman  t. 
Presbyterian  Congregation,  6  Binn.  59. 

Mr.  Clark  could  purchase  outstanding  titles  to  set  np  against 
the  titie  of  the  remaindermen  npon  the  termination  of  the  life 
tenancy :  Clark  y.  Adie,  2  App.  Cas.  435 ;  Bobertson  t.  Pickrell, 
109  U.  S.  608,  3  Sup.  Ct.  Bep.  407;  Fuller  ▼.  Sweety  80  Mich. 
839,  18  Am.  Bep.  122. 
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It  would  be  uimecesBaiy^  therefore^  to  disGiiss  other  questioiiB 
the  oase^  were  it  not  for  a  stipiilation  filed  in  this  court  by 
"fihe  eolioitors  for  the  lespectiYe  parties  that  the  case  might  be 
l^eard  here  as  though  commenced  after  the  death  of  Alexander 
Sondie.  This  stipulation^  however^  makes  it  necessary  to  dia» 
pose  of  the  case  upon  other  grounds. 

2.  Complainants  have  no  title  except  by  deed  from  the  state 
wkB  escheated  land.  The  administration  of  the  estate  of  Marie 
Xx>iiise  WES  settled  and  final  account  allowed,  tiie  land  was  not 
"Sold,  and  by  the  administrator  no  proceedings  were  taken  to 
sell.  The  allowance  of  claims  against  an  estate  conveys  no 
"title  to  the  land  which  may  be  sold  to  pay  debts,  and  the  deeds, 
xnade  by  the  owners  of  claims  against  the  estate,  were  worthless 
•to  conyey  title. 

Two  questions  are  presented  for  determination:  1.  Was  there 
an  amicable  partition  of  these  lands  by  deed  or  by  parol  ?  2.  If 
sach  partition  was  made,  was  it  yalid  as  against  Marie  Louise,  an 
incompetent?  A  third  question  is  also  raised,  yiz. :  If  the  par- 
tition was  by  parol,  is  it  valid? 

Our  statute  was  adopted  from  that  of  New  York,  and  before 
its  adoption  here  the  question  was  decided  in  Jackson  v.  Har- 
der, 4  Johns.  202,  4  Am.  Dec.  262,  in  which  a  parol  partition 
iras  held  valid:  See,  also,  Jackson  v.  Yosburgh,  9  Johns.  270, 
6  Am.  Dec.  276.  We,  however,  deem  it  unnecessary  to  decide 
this  question. 

We  think  the  recitals  in  tiie  deeds  above  mentioned,  tiie  pos- 
Bession  and  occupation  of  the  land  by  each,  and  the  improve- 
ments made  thereon  for  a  long  series  of  years,  and  the  sale  of 
•  portion  of  the  land  north  of  Ecorse  creek  as  ^^  belonging 
to  Marie  Louise,  and  the  sale  of  four  parcels  by  Jean  B.  Bondie, 
fnmish  su£Scient  proof,  after  so  loug  a  period,  that  there  was 
an  actual  partition  of  the  land  by  deed  or  by  proceedings  in 
ibe  probate  court,  which  have  been  lost  and  were  not  recorded. 
The  ledtals  in  these  old  deeds  and  the  conduct  of  the  parties 
ere  consistent  only  with  an  actual  partition.  After  the  expi- 
ration of  sixly  years,  it  is  a  just  conclusion,  under  the  record  in 
this  case,  that  there  was  a  legal  partition. 

It  is  urged  by  complainants  that  the  partition,  if  one  was 
made,  was  of  the  land  north  of  the  Ecorse  river,  and  not  of  the 
land  in  dispute,  which  lay  south  of  it.  Without  setting  out 
TDore  fully  the  testimony  in  detail,  we  are  satisfied  that  this  is 
not  the  correct  conclusion  to  be  deduced  from  the  facts.  There 
is  no  testimony  in  the  record  to  indicate  that  Mrs.  Bartin  or 
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her  gnnieei  erer  made  any  daim  to  any  portion  of  the  Iinl 
north  of  the  creek  after  the  partition.  On  tiie  contraiy,  it 
already  shown,  Mib.  Bartin  and  her  grantees  treated  the  hud 
in  dispute  as  their  own,  and  the  guardians  of  Marie  Louise  ae- 
qaieseed.  It  is  also  appelant  that  the  land  north  ot  the  creek 
was  treated  as  belonging  to  Marie  Louise. 

8.  We  think  partition  of  lands  by  the  goaidiana  of  infants 
and  inctmipetentB  is  fully  sustained  by  the  anthoritiea  as  weB 
as  by  reason.  Either  cotenant  could  compel  a  partitioiL  Whst 
may  be  compelled  by  the  law  parties  should  te  allowed  to  ao- 
omiplish  amicably,  so  long  as  no  advantage  is  taken  and  ths 
partition  is  equal:  Freeman  on  Ootonancy  and  Partition,  seeL 
414,  415;  2  Coke  on  Littietim,  sees.  243,  258;  Williard  t.  WH- 
liard,  56  Pa.  St  119;  Brooks  t.  Hubble  (Ya.),  27  S.  R  585. 
The  territorial  law  then  in  force  authori^  tiie  guardian  ^ 
divide  the  real  estato  in  as  full  and  ample  a  T«Mi«i»r  as  the 
idiot,  lunatic,  non  compoe,  or  distracted  person  might  or  could 
were  they  restored  to  the  full  use  of  their  rational  faculties": 
1  Terr.  Laws,  377.  Whatever  may  be  the  interpretotion  of  thn 
statute,  it  certainly  evidences  an  intent  to  repose  a  broad  power 
in  the  guardian. 

^^  There  is  no  evidence  in  this  case  to  show  that  Ihia  parti- 
tion was  an  unequal  one.  If,  however,  it  were  unequal,  these 
complainants  are  not  in  position  to  raise  that  question  and  to 
avoid  it  They  are  neither  privies  in  blood  nor  are  ^bej  the 
legal  representatives  of  Marie  Louise  Vigor,  and  only  these  two 
classes  can  avoid  the  deed  of  an  insane  grantor.  They  simply 
hold  as  purchaseis  of  escheated  lands:  1  Jones  on  Beal  Prop- 
erty, sec.  64;  Hunt  v.  Weir,  4  Dana,  347;  Beverly's  Case,  4 
Coke,  123b;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19 
Am.  Dec  71. 

Decree  is  affirmed. 

The  other  justices  concurred. 


On  the  BelatlTS  Bighte  of  Iilfs  Tenante  and  Semaindermoi,  ses 
the  monographic  note  to  Allen  v.  De  Oroodt,  14  Am.  St.  Bep.  028- 
689.  The  statute  of  Umitatlons  does  not  run  against  a  remainder- 
man until  the  termination  of  the  life  estate:  Sutton  v.  Olaik,  68  & 
C.  440,  82  Am.  St  Rep.  848,  38  S.  B.  160. 

On  Partition  of  Lands  of  Persons  XTnder  Legal  IMsaMIity,  see 
Hemmich  v.  High,  2  Watts,  169,  27  Am.  Dec.  296;  Calhoun  v.  Haji^ 
8  Watts  &  S.  127.  42  Am.  Dec.  275;  Roodhouse  v.  Roodhouse,  182 
IlL  860,  22  Am.  St.  Rep.  639,  24  N.  E.  66.  Infants  are  as  mudi 
bound  by  partition  proceedings  as  adults,  If  they  are  r^pdarfy 
brought  into  court;  and  guardians  appointed  for  them:  Sites  v. 
Sadredge,  46  N.  J.  Bq.  632, 14  Am.  St  Rep.  769,  18  Ati.  214. 
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STRETCH  Y.  CASSOPOLia 

[126  Mlcb.  ler,  84  N.  W.  61.] 

TOWNS— SHADE  TREES  IN  STBBET— RBMOVAI;— N0-> 
mOB  TO  PBOPERTY  OWNER.— Where  shade  trees  hare  been 
planted  and  maintained  in  the  streets  of  a  town  by  the  abattinf 
property  owner,  who  owns  to  the  center  of  the  street,  the  town  can- 
not cut  down  and  remoye  snch  trees  wlthont  prerlons  notice  to  the 
abutting  owner  to  remove  them, 

MUNICIPAL  CORPORATIONS  —  RBMOYINO  TRBB8 
FROM  STREET.— While  an  abntting  owner  has  the  title  to  shade 
trees  in  the  street  adjoining  his  premises,  the  municipality  may, 
when  thcf  pnbllc  necessities  call  for  such  action,  require  snch  ihado 
trees  to  beremored. 

Trespass  quare  dansum  fregii 

If.  L.  Howell,  for  ihd  appelLuvL 

Coj  W.  Hendzyx  and  Harsen  D.  Smifh^  for  the  appdlea. 

»"  MONTGOMEKY,  0.  J.  The  sole  question  whidi  thk 
reoord  presents  is  whether  a  Tillage,  acting  under  the  general 
incorporation  act  (1  Comp.  Laws  1897,  c  87),  may  cut  dowfti 
and  remove  shade  trees  standing  within  the  highway,  and  which 
have  been  planted  and  maintained  by  the  abutting  owner,  wtio 
owns  to  the  center  of  the  street,  when  such  removal  is  without 
previous  notice  to  the  abutting  owner  to  lemoTe  the  trees. 

There  is  no  question  but  that  the  abutting  owner  has  the  tiik 
to  shade  trees  adjoining  his  premises:  Cooley  on  Torts,  818; 
Clark  V.  Daaso,  34  Mich.  86;  Sogers  y.  Bandall,  29  Mich.  41 ; 
People  y.  Foes,  80  Mich.  559,  20  Am.  St.  Sep.  532,  45  N.  W. 
480.  It  is  equally  well  settled,  and  is  conceded  by  the  learned 
counsel  for  the  plaintiff,  that  the  mxmicipality  may,  when  the  pub* 
lie  necessities  appear  to  it  to  call  for  such  action,  require  sndi 
shade  trees  to  be  removed.  The  question  is  whether,  as  pio- 
liminairy  to  their  removal  by  the  public  authorities^  Ihe  owner 
should  have  notice  of  the  fact  that  the  public  necessity  requires 
the  removal  of  the  trees,  and  be  given  the  opportuni^  to  him- 
self transplant  them  or  remove  theoL  The  case  of  Claric  v. 
Dasso,  34  Mich.  86,  answers  this  question  in  the  following  lan- 
guage: '?t  is  to  be  remembered  that  the  trees  are  the  property 
of  the  adjacent  owner,  vrho  cannot  lawfully  be  deprived  of  any 
species  of  property  in  the  summary  mode  which  was  adopted 
in  this  caae.  If  tiie  trees  must  be  removed,  he  may  prefer  to 
take  tbnn  as  living  trees,  and  transplant  them  elsewhere^  per- 
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liapB  in  more  suitable  localities  in  the  street;  and  he  dioiild  out 
be  compelled  to  cat  them  down  where  removal  is  preferred.'' 

We  are  satisfied  that  this  view  applies  with  as  mn^di  foioe  la 
the  present  case  as  in  Clark  t.  Dasso,  34  Mich.  86.  No  other 
view  is  consistent  with  ownership  of  the  trees  by  tlie  adjacent 
Ofwner.  True,  this  title  is  subservient  to  the  pnblic  ligfat,  bat 
the  pnblic  right  may  well  be  ezereised  in  a  manner  not  to  entsil 
entire  loss  of  properly  npon  the  owner.  It  may  be  true  that 
<he  language  quoted  is  dictom,  but  ^^  such  haa  been  nnde^ 
etood  to  be  the  law  for  many  years,  and  we  discoTer  nothing  ia 
the  rule  which  imposes  on  the  public  authorities  any  great  hat' 
den. 

The  case  of  Wyant  v.  Central  Telephone  Co.  is  not  inoonsisi- 

ent  with  this  holding.    In  that  case,  which  may  be  found  in  123 

Mich.  51,  81  Am.  St  Bep.  155,  81  N.  W.  928,  notice  to  the 

owner  could   furnish  no  opportunity  to  avoid  the  cutting  of 

limbs.    Whatever  damage  a  tree  might  sustain  by  such  cutting 

ooxdd  not  be  obviated  by  the  owner.    Therefore,  notice  to  the 

owner  would  serve  no  purpose.    In  esse  of  the  destruction  of 

the  tree  an  entirely  different  consideration  obtains.    The  owner 

who  has  notice  of  the  public  requirements  is  in  a  position  t» 

protect  himself  in  a  large  part  from  damages.    So  dearly  is 

this  a  Taluable  right  that  it  has  been  held  ihat  a  duty  rests  <m 

the  owner  to  protect  himself  from  uimecessary  damage;  as  in 

Shawnee  County  Commrs.  v.  Beckwith,  10  Elan.  603,  where  in 

a  condemnation  case  the  owner  of  a  hedge  sought  allowance  for 

the  value  of  it,  and  it  was  held  that  the  allowance  should  be 

limited  to  the  cost  of  removing  the  hedge  and  its  depreciation 

in  value  by  reason  of  the  transplanting. 

It  is  contended  that  the  plaintiff  in  this  case  did  not  suffer 
because  of  the  failure  to  give  notice,  because  she  testified  HuAp 
if  she  had  had  notice,  the  trees  would  not  have  been  removed. 
Whether  the  plaintiff  meant  by  this  that  she  would  have  taken 
steps  to  prevent  tiieir  remoyal,  or  that  she  herself  would  not 
have  removed  them  and  allowed  the  village  authorities  to  do  soi, 
is  not  quite  clear,  but  it  does  appear  that  she  was  not  giren  the 
opportunity  to  decide  the  question.  The  remoyal  was,  therefor^ 
an  invasion  of  her  legal  rights,  and  the  judgment  for  the  dam- 
ages sustained  is  afiBrmed. 

Hoore,  Long,  and  Orant,  JJ.,  concurred  with   Monlgom- 
any,  0.  J* 
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HOOKER,  J.,  while  concnrrlxkff  in  the  opinion  that  the  Tillage 
"wmm  liable  upon  the  ground  that  agents  of  the  village  converted 
tbe  trees  to  the  use  of  the  village  after  they  were  cut,  dissented 
txom  the  view  that  a  right  of  action  exists  in  every  case  where  a 
jiotice  has  not  been  given,  and  said  that  a  village  does  not  become 
a  trespasser  "so  long  as  it  does  not  do  unnecessary  damage  to  the 
owner  either  by  greater  injury  to  the  trees  than  is  necessary,  or  by 
preventing  their  removal  to  another  location  by  the  owner  where 
fcasible,  which  would  be  doing  unnecessary  injury.  •  ...  If  the 
tree  could  not,  by  any  possibility,  be  saved,  or  if  the  owner  should 
not  care  to  remove  It,  or  If  it  were  not  practicable  to  do  so  profits* 
bly,  there  would  be  no  damage,  and  a  rule  which  subjects  a  munic* 
ipality  to  damages  and  costs  in  such  a  case  is,  in  my  opiuiion,  un* 
Just" 


Highways  and  Streets— Trees  Ixl.— The  owner  of  land  taken  f  <^ 
a  highway,  still  owning  the  fee,  owns  the  herbage  and  trees  upon 
the  land,  subject  only  to  public  use  for  the  purposes  for  which  the 
land  was  taken,  and  incidental  purposes:  Note  to  People  v.  Foss, 
20  Am.  St.  Rep.  637.  An  abutting  proprietor's  ownership  of  trees  in 
a  city  street  is  qualified  and  limited,  subordinate  to  the  public  right 
to  safe  and  convenient  passage,  and  to  the  rights,  powers,  and 
duties  of  the  governing  municipality  in  the  protection  and  promo- 
tion of  every  public  use  in  the  streets.  If,  however,  under  the  guise 
of  municipal  authority  such  trees  are  cut  or  trimmed  beyond  the 
secessity  therefor,  the  owner  may  recover  damages:  Southern  Bell 
Tel.  Co.  V.  Francis,  109  Ala.  224,  56  Am.  St  Rep.  930,  19  South. 
1.  That  notice  must  be  given  to  the  owner  of  the  trees  before  tii^r 
removal,  see  MiUer  v.  Detroit  etc.  By.,  126  Mich.  171,  post.  p.  60^ 
M  N.  W.  49. 


iniiLBE  V.  DETROIT,  TPSILANTI  ft  ANN  AEBOB  RT. 

[126  Mich.  171,  84  N.  W.  49.] 

8TRBOT  RAILROADS-RBMOVAIi  OF  8HADB  TRBBS- 
DAMAOB&— A  street  railroad  company  has  the  right  to  remove 
•hade  trees  within  the  limits  of  the  public  highway,  for  the  con- 
struction of  its  road  as  established  by  the  township  aathprities, 
without  compensation  for  damages. 

STRBBT  RAILROADS-RBMOVINO  TREBS— NOTIOB.— 
NBITHBR  A  MUNICIPALITY  nor  a  street  railroad  company  has 
the  right  to  remove  shade  trees  without  notice  to  the  owner,  ancL 
an  opportunity  given  to  him  to  remove  them  as  he  may  see  fit. 

Trespass  quare  dausum  fregit  against  the  defendant.    Judg- 
ment for  the  plaintiff. 

Cutdieon  ft  Stellwagen  and  John  D.  MacEay^  for  the  appel- 
teat 
Tncj  ^  Towner  and  John.  P.  "KiA,  for  the  appelleei» 
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^^  OBANT^  J.  The  principal  and  important  qneatioii  ii 
the  caae  ii:  Has  a  street  ndlway  company  the  lig^t  to  remon 
•hade  tama  within  the  limits  of  the  publie  hi^way^  for  the 
oottttmotion  of  its  road  aa  established  by  the  townahip  anthoii- 
tiea^  without  compensation  for  damages?  The  same  prindpls 
waa  inyolyed  in  Wyant  t.  Central  Telephone  Co.,  123  Mich.  51, 
81  Am.  St  Bep.  155,  81  N.  W.  928.  We  there  diatinctty  hdd 
that  a  telephone  company  had  the  right  to  cat  out  the  bnndiei 
of  the  trees  along  the  public  highway  under  a  franchise  aimilir 
to  that  here  oonyeyed.  The  same  necessity  may  eziat  to^  tiM 
lemoTal  of  trees  as  may  exist  for  the  removal  of  their  farandni. 
The  principle  ia  the  same  in  either  case.  It  la  established  be> 
yond  controversy  that  municipal  authorities  have  the  entire  ooo- 
tiol  OTer  their  highways,  streets,  and  sidewalkB,  and  may  ie> 
moTe  ahade  trees  whenever  they  are  an  obstruction  to  the  ust 
of  the  highway  for  public  travel,  without  o<»npensatio3i  to  tb 
owner:  Vanderhurst  v.  Tholdte^  113  Cal.  147,  45  Pac  266; 
Everett  v.  Council  Bluffs,  46  Iowa,  66 ;  Wilson  v.  Simmon^  89 
Me.  242,  36  Atl.  380. 

It  ia  tone  that  these  trees  were  lawfully  planted^  and  tiiat  they 
are  the  private  property  of  the  abutting  owner.  It  is  also  tma 
that  one  planting  trees  in  the  public  highway  pknta  them  wifii 
the  understanding  that  they  can  remain  there  only  eo  long  as 
Ihe  spaoe  occupied  by  them  is  not  required  for  public  use.  These 
roads  are  not  an  additional  serritude^  as  we  have  repeatedly 
held.  When,  therefore,  their  oonstmetion  is  duly  authOTind, 
it  logically  follows  that  the  company  has  the  right  to  remove 
from  the  highway  any  obstruction  which  interferes  with  the 
proper  construotion  and  operation  of  the  road.  Sud  power  is 
neoeesarily  implied:  Dodd  v.  Consolidated  Traction  Co.^  57  N. 
J.  L.  482,  31  AU.  980 ;  Southern  Bell  TeL  Ca  v.  Francu^  109 
Ala.  224,  55  Am.  St  Bep .  930^  19  South.  1,  When  a  man  ded- 
icates his  land  for  a  public  highway,  or  it  has  been  condemned 
for  that  purpoee  and  he  has  been  compensated,  it  is  d^nitely 
**^  imderatood  by  him  that  whatever  he  may  lawfully  do  with- 
•in  the  boundaries  of  that  highway  is  dene  with  the  right  of  the 
lawful  authorities  to  appropriate  the  entire  width  of  the  highway 
for  purposes  of  travel,  if  it  shall  become  necessary.  Street  rail- 
ways, in  dty  and  country,  have  oome  to  be  regarded  as  a  publie 
necessity,  and  their  constmctioii)  upon  the  highways  universally 
sanctioned.  If  the  township  authorities  may  remove  any  ob* 
stmction  to  the  public  use,  there  seems  to  be  no  sound  reason 
^hj  they  may  not  authorize  street  railway  companies^  telq^KMis 
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ooanpanieSy  and  lihe  like  to  da  so,  when  sndi  companies  are  law- 
fully entitled  to  the  nee  of  the  streets.  It  is  conceded  that  the 
township  authorities  in  this  case  were  authorized  to  giant  the 
frazichise  to  the  defendant^  and  to  deteimine  in  what  port  of 
the  highway  its  road  shotQd  be  constructed.  The  township  au- 
thorities might  possibly  fix,  as  a  condition  to  the  grant,  the  pay- 
BLent  of  damages  for  the  destruction  of  shade  trees.  The  l^is* 
latnre  undoubtedly  has  the  power  to  provide  that  abutting  own- 
era  should  be  oompenaated  for  the  damage  that  must  result  to 
them  in  the  destruction  of  their  trees.  That,  howeyer,  is  a  mat- 
ter for  the  determination  of  the  legislature,  and  not  for  the 
courts.  The  legislaituve  has  granted  the  power  to  do  it  without 
compensation.  The  township  authorities  have  not  provided  for 
it.     Courts  are  therefore  powerless. 

But  there  is  one  fatal  defect  in  the  defendant's  proceedings. 
It  secured  no  greater  rights  by  its  franchise  than  the  municipal- 
ity had.  The  law  gives  neither  the  right  to  remove  shade  trees 
without  notice  to  the  owner,  and  an  opportunity  given  to  him 
to  remove  them  as  he  may  see  fit:  Clark  t.  Daseo,  34  Mich.  86. 
Under  that  decision  plaintiff  was  entitled  to  recover  for  dama- 
ges, and  the  judgment  must,  therefore,  be  afSrmed:  See,  also. 
Stretch  v.  Cassopolis,  125  Mich.  167,  ante,  p.  567,  84  N.  W.  51. 

Judgment  affinned* 

Momtgomery,  G.  J.,  Moore  and  Long;  JJ.,  concurred  with 
Oran.t>  J. 

HOOKER,  X,  DISSBNTBD,  on  the  around  that  the  qnallfled 
pnvpertj  which  an  abutting  owner  has  In  shade  trees  in  a  street  te 
subject  to  the  right  of  the  public  to  make  use  of  the  highway  as  the 
public  Interests  require,  though  they  should  thereby  suffer  injury 
«r  destruction.  The  Justice  calls  attention  to  the  fact  that  the  idea 
that  the  owner  is  entitled  to  notice  of  removal  originated  In  the 
statute^  chaptCT  28  of  the  Rerised  Statutes  of  1840.  This  statute 
was  construed  in  Clark  y.  Dasso,  S4  Mich.  86,  and  held  to  require 
notice  and  a  reasonable  opportunity  for  the  owner  to  remove  his 
trees.  This  statute  was  amended  in  1876,  end  the  provision  re- 
quiring notice  was  omitted.  "In  my  opinion,  it  has  never  been  the 
rule  at  common  law  that  the  authorities  must,  before  using  or 
mending  any  portion  of  the  public  highway,  give  notice  to  the  abut- 
ting owner  that  his  grass  or  trees  were  to  be  injured  or  destroyed, 
unless  removed,  and  then  wait  for  such  removal  for  such  a  period 
of  time  as  a  Jury  might  say  afterward  would  have  been  reaaon- 
able":  Citing  Makepeace  v.  Worden,  1  N.  H.  16;  Winter  v.  Peterson, 
24  N.  J.  L.  524,  61  Am.  Dec.  678;  Dodd  v.  Consolidated  Traction  Co., 
67  N.  J.  L.  482,  81  AtL  080;  Ely  v.  Parsons,  55  Conn.  88»  10  AtL  489; 
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Tbeotiold  T.  Loii1st01«  ele.  Bj.  Oo,  66  MIm.  279,  14  Am.  SL  Hep. 
66<  6  Soath.  280;  Bralnard  t.  CUpp,  10  Cosh.  6^  07  Am.  I>ec.  Tl; 
flontheni  Bell  TeL  Ca  t.  Franda,  100  Ala.  224,  56  Am.  St.  Bcpu  W^ 
19  South.  1;  Ohaie  T.  Oitj  of  Oshkosh,  81  Wla.  818,  29  Am.  St.  Bqi 
806,  61  N.  W.  560;  LlylngBton  t.  W<^,  136  Pa.  8t  519.  20  Am.  St 
Rep.  986,  20  Aa  561;  Tate  t.  Olty  of  Greensboro,  114  N.  a  382, 19 
8.B.767. 

The  Justice  continued:  ITThe  alleged  right  of  recoTcry  is  not  kft 
to  depend  upon  the  Infliction  of  actual  and  unnecessary  damage^ 
but  upon  the  omission  of  a  technical  notice^  which  It  is  claimed 
may  alone  constitute  a  trespasSi  If  this  Is  so^  the  role  most  extend 
to  the  cutting  of  any  tree  by  the  highway  commissioner  wtthoat 
notice  and  reasonable  delay,  no  matter  how  great  the  exigency,  and 
although  It  may  be  a  benefit.  Instead  of  an  Injury  to  the  abuttlag 
owner;  and  If  this  is  so  as  to  a  tree.  It  Is  also  true  of  the  grass  or 
the  shrubs  that  spontaneously  grow  upon  the  borders  of  the  high- 
way. I  think  this  position  is  untenable.  We  have  held  In  the  case 
of  Wyant  t.  Telephone  Oo.,  123  Mich.  51,  81  Am.  St  Rep.  15S,  81 N. 
W.  928,  that  the  cutting  of  branches  was  not  actionable  onless  ex* 
eessive  or  unnecessary  Injury  was  Inflicted,  and  that  should  be 
the  rule  here.  If  the  cutting  of  a  tree  without  notice  Is  a 
the  cutting  of  half  of  a  tree  without  notice  Is  a  trespass." 


Streets  Removal  of  Trees  in.^Where  shade  trees  have  been 
planted  and  maintained  in  the  streets  of  a  town,  by  the  abut- 
ting property  owner,  who  owns  to  the  center  of  the  street,  the  town 
cannot  cut  down  and  remove  them  without  notice  to  the  owner 
to  remove  them:  Stretch  t.  Cassopolls,  125  Mich.  167,  ante^  pw  667, 
84  N.  W.  51.  When  the  public  necessities  call  for  the  remoyal  of 
such  trees,  howoTer,  the  municipally  may  authorise  sudi  actkn: 
Stretch  t.  CassopoUs,  125  Mich.  167,  ante,  p.  567,  84  N.  W.  51; 
Southern  BeU  TeL  Go.  t.  Francis,  109  Ala.  224^  55  Am.  St.  Bok  98L 
19  South.  1.  ^^ 


SAX   T.   DETROIT,  GRAND   HAVEN   ft  HILWAXJEXE 

RAILWAY  COMPANY. 

[125  Mich.  252,  84  N.  W.  814.] 

TRIAL-PLBADING  AND  PROOF— VARIANOHL— Where  a 
declaration  alleges  a  contract  to  employ  the  plaintiff  as  a  brakemsa 
on  a  passenger  train,  at  which  he  had  been  employed  before^  and 
the  proof  shows  that  his  previous  service  was  as  a  brakeman  on  a 
freight  train,  the  only  variance  being  as  to  the  recital  of  his  fonner 
occupation.  It  Is  ImmateriaL 

RAILROADS  —  GENERAL  SUPERINTENDENT— BATIin. 
CATION  OF  CONTRACT  OF  BMPLOYMBNT.-The  authority  of 
the  general  superintendent  of  a  railroad  company  to  ratify  an  offer 
of  employment  made  by  a  train  master,  in  settlement  of  a  dalm  for 
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penonal  Injuries,  and  a  completion  of  the  contract,  wlH  be  pv»- 
«nmed  In  the  absence  of  proof  to  the  contrary. 

OONTRAGT  OF  EMPLOYMBNT-STATUTB  OF  FRAUDS. 
Since  a  contract  to  employ  another  may  be  performed  within  a 
year*  It  need  not  be  In  writing  to  satisfy  the  statute  of  franda. 

CONTRACT  TO  EMPLOY  —  CONSIDERATION  —  MUTUAIi 
PROMISES.— Where  one  agrees  to  release  a  former  employer  from 
liability  for  injuries  while  in  his  employ  in  consideratioa  of  a  prom- 
ise of  re-employment,  the  execution  of  the  release  and  tlie  promisa 
to  re-employ  are  mutual  and  binding  promises. 

CONTRACT  TO  EMPLOY-SATISFACTION— DXSOHAROB 
—REASONS.— Where  one  has  been  discharged  by  reason  of  dissat- 
isfaction with  service  under  a  contract  to  perform  duties  to  the  en- 
tire satisfaction  of  the  employer,  the  reasons  for,  or  the  Justice  oC; 
the  employer's  dissatisfaction  cannot  be  inquired  into. 

CONTRACT  TO  EMPLOY— BREACH  OF-45ATISFACTION. 
Where  one,  who  has  been  employed  so  long  as  his  services  are  satis- 
factory, is  laid  off  for  some  reason  other  than  a  dissatisfaction  with 
his  service,  a  failure  to  employ  him  thereafter  constitutes  a  breach 
of  the  contract 

CONTRACT  TO  EMPLOY— BREACH— DAMAQB&-MOR- 
TALITY  TABLES.— In  an  action  by  one  for  the  breach  of  a  contract 
to  employ  him  so  long  as  his  services  were  satisfactory,  mortal!^ 
tables  cannot  be  introduced  as  bearing  on  the  expectancy  of  ilf  e^  In 
connection  with  the  question  of  damages^ 

Qeet  &  Williams  and  E.  W.  Meddaugh,  to  ifae  appeUant 

Watson  &  Chapman,  to  the  appeUee. 


HOOKEB,  J.  The  plaintiff's  hand  was  injured  while 
acting  in  the  capaxdiy  of  brakeman  upon  a  freight  tilEdn  upon 
the  defendant's  railroad,  and  he  was  idle  for  about  four  months. 
He  then  resumed  work  as  a  passenger  brakeman  upon  anodier 
branch  of  defendant's  road,  and  worked  about  four  months^ 
when  he  was  dismissed,  according  to  plaintiff's  claim,  and  laid 
off  because  the  service  of  a  brakeman  was  dispensed  with  upon . 
his  trains,  aooording  to  the  defendant's  contention.  He  brought 
this  action  to  recover  damages  for  the  breach  of  a  contract  which 
he  says  was  made  between  the  defendant  and  himself  after  his 
injury,  whereby,  in  consideration  of  a  release  of  a  claim  for 
damages  upon  account  of  his  injury,  the  defendant  promised  to 
give  him  a  permanent  position  in  its  employ,  which  was  to  last 
during  his  lifetime,  as  long  as  his  services  and  conduct  were  sat- 
isfactory to  the  company.  The  defendant  has  brought  error  up- 
on a  judgment  of  nineteen  hundred  and  fifty  dollars  in  plain- 
tiff's favor. 

'^  The  first  point  raises  the  question  of  a  variance  between 
the  declaration  and  proof.  Plaintiff's  declaration  stated  that: 
^And  afterward,  on,  to  wit,  the  fifteenth  day  of  January,  A.  D. 
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11896,  said  plaintifl  and  said  defendant  entered  into  a  oontxid 
aa  foUowa:  Said  jdaintiflE  agreed  to  release  all  claima  agaiiat 
aaid  defendant  for  damages  on  aoooont  of  the  aboTe-naaned  ia- 
juries  in  oonsideraticm  that  said  defendant  would  giye  him  xe- 
emplojmeiit  so  long  aa  his  sernces  and  condnct  were  satisbe- 
lory,  said  plaintifl  haring  been  theretofore  enq[>lo7ed  by  said 
defcoidant  as  a  brakeman  on  a  passenger  train,  and  by  the  tenns 
of  said  contract  said  defendant  agreed  to  re-employ  him  ss 
•ooh.'' 

The  proof  shows  that  his  preyions  service  was  aa  brakeman  oa 
a  freight  train,  wbile  the  declaration  alleged  ttiat  he  had  bees 
employed  npon  a  passenger  train.  The  question  was  raised  st 
the  close  of  the  testimony  by  a  motion  to  strike  out  the  eTidence 
because  the  declaration  alleged  an  agreement  to  employ  the  de- 
ceased as  a  passenger  brakeman,  wbile  the  proof  tended  to  show 
a  promise  to  employ  him  as  a  brakeman  on  freight  tiains^  or 
to  give  him  a  pennanent  position.  It  was  also  raised  upon  s 
request  to  direot  a  verdict  for  the  defendanrL  The  declarati<a 
explicitly  alleges  that  the  defendant  promised  to  employ  the 
pkintiff  as  a  passenger  brakeman.  Plaintiff  testified  that  the 
agreement  was  to  give  him  a  permanent  position  during  his  life- 
time, as  long  as  he  should  perform  his  duties  to  the  satisfaction 
of  the  company,  and  that  there  was  talk  about  the  kind  of  on- 
ployment,  and  Mr.  Gooper,  the  train-master,  offered  him  the 
place  of  a  gate-tender,  and  that  he  refused  that,  and  asked  for 
a  passenger  run  on  the  T.,  S.  &  H.  branch.  Cooper  said  he 
(the  plaintiff)  would  have  to  see  Mr.  Atwater.  He  afterward 
went  to  see  Mr.  Atwater,  the  general  superintendent,  at  his  of- 
fice, and  had  a  conversation  with  his  derk,  who  went  into  ttie 
'  next  room,  and  told  Mr.  Atwater  that  Mr.  Sax  was  there;  and 
Ihat  Mr.  Atwater  said,  '7ou  tell  Mr.  Sax  that  we  have  made 
provision  for  him  over  on  the  T.,  S.  &  M.,**  and  that  he  heard 
this  conversation  between  the  clerk  and  Atwater.  ^'^  Atwater 
th^i  said  that  he  should  report  for  duty  to  Mr.  Wykes,  who  was 
defendant's  agent  at  0wt)66O,  and  he  did  so  about  two  m<Hiths 
later.  Wykes  gave  him  a  release  to  sign,  and  he  went  to  woik 
as  a  passenger  brakeman.  From  this  testimony  it  might  be 
found  that  the  minds  of  the  parties  met  upon  an  employment 
as  passenger  brakeman,  which  is  what  ^e  declaration  allegea 
The  only  variance  between  the  declaration  and  the  proof  relates 
to  a  recital  of  his  former  occupation,  which  is  an  unsubstantial 
matter,  and  therefore  immaterial:  Lull  v.  Davis,  1  Mich.  77; 
Lothrop  V.  Southworth,  5  Mich.  436;  Arnold  v.  Nye,  23  Mid. 
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S86;  Barton  y.  Gray,  48  Mich.  164^  12  N.  W.  80;  Bennett  ▼. 
•Bcam^  42  Mioh.  846,  36  Am.  Bep.  442,  4  N.  W.  8;  Tillmon  y. 
'Fuller,  18  Mich.  113 ;  Fai4«rBon  y.  Detroit  etc.  B.  B.  Co.,  5& 
MicL  172,  22  K  W.  260. 

It  is  claimed  that  the  talkswith  Cooper,  and  Main  (the  derk), 
md  Atwater  were  not  admissible^  because  their  authorily  to 
make  snch  contract  was  not  provecL  If  the  matter  rested  npon 
fhe  talk  with  the  train-master,  we  sbonld  sustain  defendant's 
contention,  nnder  the  decision  in  Maxson  t.  Michigan  Cent.  B» 
B.  Co.,  117  Mich.  218,  75  N.  W.  459 ;  but,  taken  in  connection 
•with  the  conversation  of  the  general  superintendent,  and  the 
inresentation  of  the  release,  which  had  been  demanded  in  the  talk 
with  Cooper,  and  the  subsequent  employment,  and  the  failure 
of  defendant  to  introduce  evidence  to  the  contrary,  we  think 
this  conversation  pertinent  as  tending  to  show  knowledge  and 
ratification  of  Cooper's  offer,  and  completion  of  the  contract,  by 
the  general  superintendent,  whose  authority  in  matters  pertain- 
ing to  the  business  of  operating  the  road  will,  in  the  absence  af 
proof  to  the  contrary,  be  presumed  to  cover  suc}i  a  contract :  1 
Elliott  on  Bailroads,  sec  297. 

Counsel  say  that  the  court  erred  in  refusing  to  direct  a  ver- 
dict for  the  defendant:  1.  Because  the  contract  was  not  in 
writing;  2.  Because  there  was  no  consideration  for  the  promise; 
8.  Because  the  defendant  had  a  right  to  terminate  it  at  wilL 
The  contract  in  question  might  have  ^^  been  performed  with> 
in  a  year,  and  therefore  the  first  point  is  not  well  taken :  Smalley 
▼.  MitcheU,  110  Mich.  650,  68  N.  W.  978.  The  execution  of  the 
release  and  a  promise  to  re-employ  were  mutual  promises,  and 
the  contract  was,  therefore,  binding.  The  difference  between 
this  case  and  Potter  v.  Detroit  etc.  By.  Co.,  122  Mich.  179,  81 
IN.  W.  80,  82  N.  W.  245,  is  easily  apparent.  The  case  does  not 
fall  within  the  rule  of  Eloehler  v.  Buhl,  94  Mich.  496,  54  K 
W.  157,  because  there  is  no  claim  in  this  case  that  plaintiff  was 
discharged  for  the  reason  that  the  company  was  dissatisfied  with 
him. 

The  courii  permitted  the  introduction  of  the  mortality  tables,, 
as  evidence  bearing  on  the  expectancy  of  life,  in  connection  witb 
the  question  of  damages.  It  is  urged  that  they  ought  not  to 
be  applied  to  a  contract  which  the  defendant  might  terminate 
at  wiU.  In  answer  to  an  inquiry  made  by  a  juror,  the  court 
told  the  jury  that  they  should  allow  him  damages,  subject  to 
his  probable  earnings^  up  to  the  expectancy  of  life,  and  that 
they  should  not  take  into  account  a  possible  re-employment  hj 
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• 
iHie  defendaat  Under  Hie  ccmtnct  alleged  and  proyed,  {he  d^ 
fendant  had  the  right  to  t^minate  the  employment  wheDefcr 
ilie  plaintifl  did  ixit  perform  his  duties  to  the  entire  aatisfadka 
<Kf  the  defendant  Under  the  rule  as  sailed  in  this  state,  tk 
reasons  for,  or  justice  of,  the  defendant's  satisfaction  cannot  be 
inquired  into:  See  Wood  etc.  Machine  Co.  y.  Smith,  50  tEA, 
070,  45  Am.  Bep.  57,  15  N.  W.  906;  BuckqK>rt  etc  By. 
€oi  T.  Brewer,  67  Me.  295;  Singerly  t.  Thayer,  108  Pa.  Si 
1B91,  66  Am.  Bep.  207,  2  Atl.  230;  Seeley  r.  Welles,  120 
Pa.  St  75, 13  AtL  736 ;  OampbeU  Printing-Press  Co.  t.  Thoipi 
Z6  Eed.  414;  Pierce  y.  Cooley,  56  MicL  552,  23  N.  W.  310;  Me- 
Oonnick  Harvesting-Machine  Co.  y.  Cochran,  64  Mich«  641,  31 
N.  W.  561;  Piano  Mfg.  Co.  y.  Ellis,  68  Mich.  105,  85  N.  W. 
S41 ;  Piatt  Y.  Bioderick,  70  Mich.  580,  38  N.  W.  579 ;  Kodiler 
T.  Buhl,  94  Mich.  500,  54  N.  W.  157.  It  was  admitted  that  Ik 
'defendant  company  ^^'^  discontinued  the  seryioe  of  the  plaintif 
irhen  the  service  of  a  brafceman  on  the  trains  upon  whidi  he 
ifas  at  wDik  was  dispensed  with,  for  that  reason,  through  Mn 
Cooper,  the  train-master.  It  affirmatively  appears,  thoeforc^ 
that  he  was  not  laid  off  by  reason  of  dissatisfaction  with  hii 
service,  and  a  failure  to  employ  him  thereafter  ccMistitated  a 
breach  of  the  contract 

It  has  been  held  in  some  cases  that  mortality  tables  were  nek 
admissible  in  negligence  cases  where  the  injury  did  not  result 
in  death  or  permanent  disability :  See  Mott  y.  Detnnt  etc  ^. 
Oo. ,  120  Mich.  127, 136,  79  N.  W.  6;  Nelson  v.  Chicago  etc  B. 
R  Co.,  38  Iowa»  568.  In  Texas  it  is  held  that  the  diaalMliij 
must  be  not  only  permanent,  but  total,  to  admit  of  such  prool 
In  Texas-Mexican  By.  Oo.  v.  Douglass,  69  Tex.  699,  7  S.  W.  77, 
it  was  said  that  siieh  evidence  is  admissible  only  when  the  ea»> 
ing  capacity  is  entirely  destroyed,  and  that,  when  the  disability 
is  only  partial,  such  evidence  would  tend  to  confuse  the  jury: 
See,  also,  St  Louis  etc  By.  Co.  v.  Nelson,  20  Tex.  CIy.  App. 
^41,  49  S.  W.  710;  McDonald  v.  Chicago  etc  B.  R  Co,  26 
Iowa,  139,  96  Am.  Dec  114. 

IJpan  the  theory  that  plaintifl  had  contracted  for  employment 
for  life,  and  that  the  defendant  wrongfully  refused  further  em- 
-ployment  after  the  expiration  of  four  months,  the  jury  mij^ 
take  into  consideration  the  probable  period  of  his  ability  to  pei^ 
form  service;  and  the  probable  duration  of  his  life  would,  m 
•such  case,  be  an  element  in  that  problem:  Freeman  y.  Fogg,  82 
Mc  408,  19  Atl.  907;  Parker  v.  Bussell,  133  Mass.  74;  Tippia 
^.  Waxd,  5  Or.  450;  Schell  v.  Plumb,  55  N.  Y.  598  j  Bozxitt  Y. 
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Belfy,  47  Conn.  323,  36  Am.  Bep.  79  •  The  tables  of  mortalil^ 
.are  admisfiible  wheiever  the  expectancy  of  life  properly  comee 
in  controYerqr*  They  are  not  eonclnsiye^  however:  Nelson  t. 
liake  Shore  etc.  By.  Co.,  104  Mich.  582,  62  N.  W.  993 ;  Danun 
▼.  Damm,  109  Mich.  6.19,  63  Am.  St.  Hep.  601,  67  N.  W.  984. 
In  this  case  there  were  elements  to  be  considered  other  than  the 
^duration'  of  his  life.  The  jury  were  instmcted  that  they  should 
find  how  mnch  *^^  he  was  earning  nnder  his  employment  by 
defendant^  and  that  whatever  the  evidence  showed  to  be  the 
▼alne  of  other  anployment  that  he  had  been  able  to  get  shonld 
be  deducted  from  such  former  eamingB,  and  that  would  give 
them  a  starting  point.  From  a  colloquy  with  a  juror  they  must 
bave  understood  that  the  computation  shouM  be  made  upon  his 
-expectancy  of  life,  subject  to  the  deduction  of  what  they  should 
fisd  he  might  earn  up  to  the  tune  of  his  death,  and  subject  to  a 
reduction  to  the  present  value.  The  jury  were  expressly  told 
that  they  could  not  consider  any  liabilily  of  his  re-employment 
TThe  theory  of  the  defendant  appears  to  have  been  that  he  was 
not  discharged;  but  whether  this  was  so  or  not,  or  if  the  fail- 
ure to  employ  for  four  months  constituted  a  breach  of  the  con- 
txact  justifying  a  refusal  to  re-enter  the  defendant's  employ  (a 
question  not  discussed,  and  therefore  not  passed  upon),  it  was 
proper  for  the  jury  to  consider  an  offer  of  re-employment  from 
the  railroad,  if  there  was  a  probability  of  any,  as  bearing  upon 
the  probable  amount  of  his  future  ability  to  earn.  His  proba- 
ble infirmity  was  also  important  in  this  connection. 

Again,  the  contract  was  not  to  employ  for  life.  It  was  lim- 
ited by  the  provision  as  to  his  giving  satisfaction,  and  that  also 
vras  an  element  that  should  have  been  considered  by  the  jury. 
But  the  contract  was,  in  effect,  merely  a  contract  to  employ  so 
long  as  his  service  should  prove  satisfactory.  Under  the  cases 
cited,  the  mortality  tables  should  have  been  excluded. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 


Contracts  for  Permanent  Employment  are  considered  !n  the  note 
to  Pennsylvania  Ck>.  v.  Dolan,  51  AnL  St  Rei>.  801-808.  Such  con- 
tracts may  be  enforced,  and,  as  they  may  be  performed  within  a 
year,  are  not  within  the  statute  of  frauds:  Oamig  v.  Garr,  167  Mass. 
544»  67  Am.  St  Rep.  488,  46  N.  B.  117.  In  Louisville  etc  R.  R.  Go. 
▼.  Offutt  99  Ky.  427,  59  Am.  St  Rep.  467,  86  a  W.  181,  It  is  held 
that  a  contract  of  a  railway  corporation  to  give  one  regular  work 
as  a  conductor,  and  that  such  work  shall  continue  so  long  as  the 
employ^  faithfully  and  honestly  works  for  his  employer,  is  indefl- 
nite  as  to  the  time  of  employment,  and  Is,  therefore,  subject  to  ter' 
minatlon  at  any  time  at  the  discretion  of  either  party.    For  a  coi^ 
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tract  for  permanent  employment  ^tered  into  by  a  railway  com- 
pany with  an  injured  brakeman,  see  Pennsylyania  Cow  y.  Dolan,  9 
Ind.  App.  109,  51  Aql  St  Rep.  289,  S2  N.  E.  802. 

Contract  to  Employ— Satisfaction. — ^In  Tyler  v.  Ames,  6  Lans. 
280,  it  was  held  that  a  contract  to  employ  an  agent  for  a  year,  if 
be  "could  fill  the  place  satisfactorily,"  could  be  terminated  by  the 
employer  when  in  his  judgment  the  agent  failed  to  meet  that  re- 
quirement of  the  contract  The  court  said  tliat  the  word  "satisfac- 
torily" referred  to  the  mental  condition  of  the  employer:  Note  to 
Duplex  Safety  Boiler  Co.  y.  Garden,  64  Am.  Rep.  711.  See,  too,  the 
note  tx>  Werner  y.  Bergman,  42  Am.  Rep.  158. 

Evidenoe.~On  the  admissibility  of  life  tables  In  eyldence,  see 
Oreer  y.  Louisyille  etc.  R.  R.  Ck>.,  94  Ky.  169,  42  Am.  St  Rep.  846, 
21  8.  W.  649;  Stelubrunner  y.  Pittsburgh  etc.  By.  Ckx  146  Pa.  St 
604,  28  Am.  St  Rep.  806,  23  Atl.  239;  Damm  y.  Danim,  109  Mich. 
619,  63  Am.  St  Rep.  601,  67  M.  W.  984. 


BABKEB  T.  VALENTINE. 

[125  Mich.  886,  84  N.  W.  297.] 

COMMON-LAW  MARRIAGE  —  DISABILITY  OF  ONB 
PARTY— CONTINUED  COHABITATION.— Where  an  attempted 
marriage  is  yoid  by  reason  of  the  disability  of  one  of  the  parties, 
a  subsequent  marriage  will  be  presumed  after  the  disability  has 
been  remoyed,  where  the  matrimonial  relationship  is  continued,  and 
the  parties  hold  themselyes  out,  and  are  regarded  and  treated  bj 
their  relatiyes  and  friends,  as  husband  and  wifa 

Edward  S.  Giece  and  William  B.  Jackson,  for  the  clomplaiiK 
ttnt 

Phillips  &  Jenks^  for  the  defendant  Yal^itina 

Do  Yere  Hall,  for  the  defendant  Great  Camp  of  Enighis  of 
Maccabees. 


MOORE,  J.  April  20, 1892,  George  A.  Valentine,  a  res- 
ident  of  Detroit,  made  a  written  application  for  membership  •"'^ 
in  the  Great  Camp  of  the  Knights  of  the  Maccabees.  In  that 
application,  among  others^  the  following  questions  were  asked 
and  answered:  "Q.  Are  yon  married?  A.  Yes.  .  .  .  .  Q. 
The  name  and  relation  of  the  party  or  parties  for  whose  benefit 
your  certificate  is  to  be  applied?  A.  Margaret  L  Valentine, 
wife.'' 

He  declared  that  the  aboye  were  fair  and  true  answiers  to  the 
questions.    The  Margaret  I.  Valentine  mentioned  in  the  appli< 
tion  is  the  same  person  who  is  a  defendant  in  this  case. 
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A  ceridficate  was  issued  in  Tirhicli  it  was  stated  that,  if  the 
certificate  was  in  force  at  the  time  of  the  death  of  Mr.  Valen- 
tine,  npon  satisfactory  proof  of  his  death  *Tiis  beneficiary,  to 
wit,  Margaret  I.  Valentine,  his  wife,  will  be  entitled  to  receive 
one  assessment  on  the  membership,  but  not  to  exceed  two  thou- 
sand dollars/'  Mr.  Valentine  died  December  3,  1896.  Due 
proofs  of  his  death  were  furnished  the  great  camp. 

After  the  proofs  had  been  filed,  a  protest  was  filed  with  said 
order  by  the  complainant,  Maiy  H.  Barker,  who  is  a  sister  of 
Mr.  Valentine,  against  the  payment  to  the  said  Margaret  I.  Val- 
entine of  the  amount  of  such  certificate,  on  the  ground  that  the 
eaid  Margaret  was  not  the  wife  of  the  said  George  A.  Valentine. 
After  the  filing  of  the  said  protest  notice  was  given  by  said  or- 
der to  both  said  Margaret  and  the  said  Mary  H.  Barker,  or 
their  attorneys,  and  the  matter  was  referred  to  the  executive 
committee  of  the  great  camp;  and  said  committee,  acting  under 
and  in  accordance  with  its  laws,  appointed  a  time  and  place  for 
the  hearing  of  the  respective  claims  of  the  said  Margaret  and 
the  said  Mary  H.  Barker.  Several  adjournments  were  had,  and 
finally  the  matter  was  heard  before  said  committee,  a  large 
amount  of  proofs  being  filed  before  them;'  and  the  said  commit- 
tee, acting  without  fraud  and  in  good  faith,  decided  that,  under 
the  proofs,  the  payment  of  the  amount  of  said  certificate  should 
be  made  to  the  ^^  said  Margaret  I.  Valentine.  An  appeal  was 
taken,  as  provided  by  the  laws  of  said  order,  by  Mary  H.  Barker 
to  the  Great  Camp  of  the  Knights  of  the  Maccabees  for  the 
state  of  Michigan.  This  appeal  was  heard  before  the  committee 
on  appeals  and  grievances,  on  the  testimony  presented  befoie 
the  executive  committee,  and  also  on  additional  testimony  pre- 
sented to  them.  At  the  hearing  before  the  executive  committee, 
and  at  the  hearing  before  the  committee  on  appeals  and  griev- 
ances, both  parties  were  represented  by  counsel;  and,  after  a 
full  hearing,  the  last-named  committee  decided  in  favor  of 
Margaret  I.  Valentine,  and  recommended  to  the  great  camp  that 
the  amount  of  the  certificate  be  paid  to  her.  The  report  was 
adopted  by  the  great  camp,  then  in  session,  after  a  hearing  be- 
fore the  great  camp,  in  which  the  complainant  was  represented 
by  counsel,  and  by  the  action  of  the  great  camp  its  officers  were 
instructed  to  pay  the  amount  of  such  certificate  to  the  said  Mar- 
garet I.  Valentine.  Thereupon,  and  before  the  payment  of  the 
amount  of  such  certificate,  the  complainant  filed  the  bill  in  this 
<ase  to  restrain  the  organization  from  paying  the  mon^  to  the 
said  Margaret,  and  to  require  the  payment  of  the  same  to  tlia 
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4Baid  Mary  H.  Barker.  After  a  full  hearing  the  court  dismissed 
4be  bill  of  complaint^  and  the  case  is  brought  here  by  appeal 

The  questions  presented  to  the  court  are:  1.  Was  the  bene- 
:ficiar7  named  in  the  certificate  the  wife  of  George  A.  Valentine? 
2.  Under  the  laws  of  the  ovdety  have  these  parties  a  righLto  ap- 
peal to  the  courts^  or  is  the  action  of  the  order  final?  3.  In  anj 
^Tent,  can  the  complainant  be  entitled  to  the  fund  in  question? 

As  we  think  the  answer  to  the  first  question  is  decisive,  we 
>chall  not  discuss  the  others. 

The  tacts  are  not  in  dispute.  So  far  as  material  they  are 
nas  follows:  In  1872  Mr.  Valentine  was  married  to  Ida  Barron 
in  the  state  of  New  York.  Differences  arose  ^^  between 
.them,  and  Mr.  Valentine  instituted  divorce  proceedings  against 
Uiis  wife.  An  <»rder  was  made  requiring  him  to  pay  alimony 
and  solicitor's  fees.  He  did  not  comply  with  this  order,  and 
it  does  not  appear  that  anything  fur&er  was  d<»ie  in  that  pro- 
ceeding. In  1884  Mr.  Valentine  came  to  Detroit,  Ida  Valen- 
tine remaining  in  the  state  of  New  Yoik.  Margaret  Desbrough 
^ras  a  resident  of  Detroit.  In  1881  she  filed  a  bill  of  complaint 
for  divorce  against  her  husband,  Henry  Desbrough,  which  re- 
•sulted  in  the  court  granting  her  a  decree  of  divorce.  The  de- 
cree  was  not  entered  in  the  records  at  that  time,  though  Mrs. 
Desbrough  did  not  know  of  that  fact  until  after  the  death  of 
<}eorge  Valentine,  when  the  court  made  an  order  directing  the 
decree  to  be  entered  nunc  pro  tunc.  It  is  daimed  in  the  brief 
4>t  counsel  that  in  May,  1885,  a  marriage  ceremony  was  per* 
formed  at  Detroit  between  George  A.  Valentine  and  Margaret 
Desbrough.  Upon  the  trial  of  this  case  the  fact  was  not  proT* 
•en,  but  it  was  proven  that  he  introduced  Mrs.  Desbrough  as  his 
wife,  and  stated  they  had  been  married,  and  they  lived  and  gok 
liabited  together  as  husband  and  wife.  Some  time  after  this 
occurred,  Mr.  Valentine  and  Margaret  Valentine  returned  to 
Mr.  Valentine's  former  home,  in  New  York;  and  in  September, 
1889,  Ida  Valentine  made  a  complaint  against  Mr.  Valentine 
:as  a  disorderly  person,  for  failing  to  support  her,  and  a  war- 
rant was  issued.  The  docket  of  the  police  court  showed  that 
Mr.  Valentine  pleaded  ^'not  guilty,''  and  that  on  the  adjourned 
^y  the  parties  failed  to  appear.  Mr.  Valentine  claimed  to  his 
acquaintances  in  New  York  that  he  had  then  been  divorced  from 
the  first  wife,  but  there  is  nothing  in  the  record  to  show  that  he 
had  in  fact  been  divorced.  In  October,  1889,  Ida  Valentms 
died.  The  record  does  not  disclose  just  when  Mr.  Valentine  re* 
immed  to  Detroit,  but  he  had  been  living  there  some  time  when 
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he  made  application  for  membership  in  the  defendant  order^ 
"With  Margaret  Valentine,  he  introducing  her  as  hia  wife,  and 
ahe  introdfQcing  him  as  her  hnsband,  and  they  living  together 
-as  husband  and  wife.  Shortly  after  tiiis  Mr.  and  Mrs.  *^  Val- 
entine moved  to  Cleveland,  and  rented  a  house  of  Mr.  Case,  im 
which  they  lived  for  more  than  six  years,  and  until  the  time^ 
of  his  death.  The  testimony  is  overwhelming  that  in  Cleveland 
they  lived  together  as  husband  and  wife.  Mrs.  Valentine  was^ 
a  member  of  a  church  belonging  to  one  of  the  leading  denomina- 
tions. They  introduced  each  other  as  husband  and  wife.  They" 
lived  in  a  respectable  neighborhood,  were  visited  by  respectable 
people,  and  in  turn  visited  respectable  people.  The  complain- 
ant in  this  case  lived  with  them  for  a  time,  and  also  corres- 
ponded with  them,  as  did  other  relatives  of  Mr.  Valentine,  and. 
treated  the  defendant  as  the  wife  of  George  Valentine.  It  is 
now  said  by  counsel  that  they  did  this  because  they  supposed 
that  George  Valentine  had  been  divorced  from  his  first  wife- 
when  he  married  the  defendant.  There  is  nothing  to  show  that 
Mrs.  Valentine  knew  there  was  any  impediment  to  her  marriage^ 
with  Mr.  Valentine  until  after  his  death. 

It  is  the  claim  of  complainant  that,  as  Mr.  Valentine  had  m 
lawful  wife  living  when  he  married  the  defendant,  their  rela- 
tions were  illicit,  and,  when  this  illicit  relation  onoe  exists,  it 
is  presumed  to  continue,  and  subsequent  actual  marriage  will^ 
not  be  presumed  from  continued  cohabitation  and  reputation  af- 
ter the  l^al  impediment  to  enter  into  such  a  contract  is  re- 
moved: Citing  Eose  v.  Rose,  67  Mich.  619,  35  N.  W.  802;  Vaa 
Dusan  t.  Van  Dusan,  97  Mich.  70,  56  N.  W.  234.  An  exami- 
nation of  Boee  v.  Bose,  67  Mich.  619,  35  N.  W.  802,  shows  that 
the  question  arose  between  the  parties  to  the  alleged  marriager 
contract,  the  one  claiming  that  there  was  an  agreement  to  mar- 
ry, and  ihe  other  denying  it  In  disposing  of  the  case  the  court 
said  that  tiie  testimony  had  been  carefully  reviewed,  and  failedii 
to  satisfy  the  court  that  any  marriage  was  ever  agreed  upom. 
The  court  used  the  following  language:  '^he  complainant^s 
bill,  and  her  testimony  relied  upon  to  support  it,  present  a  sad. 
exhibition  of  the  indecencies  and  immoralities  of  these  parties^ 
and  the  continuance  of  which,  through  almost  an  entire  gener- 
ation, unpunished,  ^^  is  now  sought  by  the  complainant  to  be 
made  the  basis  of  the  most  sacred  of  all  contracts  known  to  the 
law.  A  oourt  of  equity  will  never  set  its  seal  of  confirmatiom 
to  such  baseness  and  immoraliiy/' 
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The  case  of  Yan  Dusan.v.  Yan  Dusan,  97  Mich.  70,  56  N. 
W.  234,  was  also  a  case  where  one  of  the  parties  alleged  timi 
the  marriage  relation  never  existed.  In  disposing  of  the  case. 
Justice  Hooker  said:  '^The  evidence  does  not  satisfy  lis  that 
these  parties  ever  availed  themselves  of  the  opportunity,  offered 
them  after  the  divorce  was  obtained,  of  changing  their  relation. 
Doubtless  the  complainant  was  willing,  and  we  could  wish  that 
defendant  had  been  honorable  enongh  to  grant  her  request;  but 
it  is  not  within  our  province  to  make  a  contract  of  marriage  on 
account  of  commiseration  for  one  or  contempt  for  the  other 
party,  when  the  evidence  does  not  show  one  to  exist.  We  think 
the  case  within  the  principle  of  Rose  v.  Bose,  67  Mich.  619,  35 
N.  W.  802.  We  are  therefore  not  disposed  to  disturb  the  decree 
of  the  circuit  judge,  who  saw  the  witnesses,  and,  in  our  judg- 
ment, committed  no  error  in  dismissing  the  bill.'' 

There  is  nothing  in  either  of  these  cases  to  indicate  that  if, 
after  the  impediment  to  a  lawful  marriage  between  them  had 
ceased,  they  had  intended  to  take  each  other  as  husband  and 
wife,  and  had  indicated  that  intention  by  treating  each  other 
in  all  respects  as  though  they  were  married,  and  had  introduced 
each  other  as  husband  and  wife,  and  bad  so  held  themselves  out 
to  the  world,  and  had  lived  together  as  husband  and  wife,  the 
court  would  not  have  held  that  the  presumption  that  the  illicit 
relation,  which  existed  when  they  commenced  to  live  with  each 
other,  continued  after  the  impediment  to  their  marriage  ceased , 
was  overcome. 

In  the  case  of  Blanchard  v.  Lambert,  43  Iowa,  228,  22  Am. 
Bep.  245,  the  plaintiff  married  Mr.  Blanchard  when  ^e  had  a 
former  husband,  Mr.  Musgrave,  living.  Musgrave  died  in  June, 
1871.  The  plaintiff  and  Mr.  Blanchard  continued  to  live  to- 
gether as  husband  and  wife  until  his  death,  in  August,  1872. 
Mr.  Blanchard  introduced  her  ®^  as  his  wife.  He  made  a  will 
in  which  he  mentioned  her  as  his  wife.  They  lived  happily, 
and  in  his  last  illness,  which  lasted  about  ten  months,  Mrs. 
Blanchard  waited  upon  him,  and  treated  him  in  all  respects  as 
a  lady  would  treat  her  husband.  She  was  recognized  in  the 
community  as  the  wife  of  Mr.  Blanchard,  and  was  treated  with 
respect  The  court  said:  ^'Tinder  these  circumstances,  even  if 
the  marriage  were  originally  void,  a  subsequent  marriage  will 
be  presumed  to  have  occurred  after  the  removal  of  all  legal  im- 
pediments hy  the  death  of  Musgrave,  in  June,  1871.^' 

1  Bishop  on  Marriage,  Divorce,  and  Separation,  sections  970, 
975,  states  the  rule  as  follows: 


_  » 
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^Sea  970.  If  the  partiea  desire  marriage,  and  do  what  thej 
can  to  render  their  nnion  matrimonial,  yet  one  of  them  is  under 
«  disability,  as  where  there  is  a  prior  marriage  imdissolved,  their 
cohabitation,  thus  matrimonially  meant,  will,  in  matter  of  law^ 
make  them  husband  and  wife  from  the  moment  when  the  disa- 
bility is  removed;  and  it  is  immaterial  whether  they  knew  of 
its  ezistenoe  or  its  removal  or  not,  nor  is  this  a  question  of  evi- 
dence. This  doctrine  is  overlooked  in  some  of  the  cases,  but 
it  is  abundantly  sustained  by  others,  and  the  reasoning  on  which 
it  rests  is  conclusive.  Here  are  the  mutual  present  consent,  to 
which  not  even  written  or  spoken  words  are  necessary,  and  con- 
ffnmmation,  which  is  useful  in  the  proofs,  but  is  not  necessary^ 
more,  therefore,  than  the  law  requires." 

"Sec.  975.  Though  a  cohabitation  was  introduced  by  a  for- 
mal ceremony  of  marriage,  and  the  parties  erroneously  supposed 
the  impediment  of  a  former  marriage  to  have  been  taken  away, 
and  never  had  their  mistake  corrected,  still,  in  localities  where 
formal  solemnization  is  not  essential,  valid  marriage  may  be 
presumed  to  have  occurred  after  the  impediment  was  removed. 
To  employ  words  more  nicely  accurate,  and  cover  a  larger 
ground,  the  living  together  of  marriageable  parties  a  single  day 
as  married,  they  meaning  marriage,  and  the  law  requiring  only 
mutual  consent,  makes  them  husband  and  wife,  for  here  are  all 
the  elements  of  a  contract  of  present  matrimony." 

***  In  section  979  the  author  gives  instances:  ''Where  a 
woman  had  formally  married,  believing  her  husband  to  be  dead, 
and,  on  his  returning,  still  continued  to  cohabit  under  the  second 
marriage,  and  kept  it  up  for  several  years  after  he  really  died, 
a  second  marriage  after  such  death  was  presumed.  And  in  an- 
other case,  where  a  married  man,  knowing  his  wife  to  be  alive, 
entered  into  a  form  of  marriage  with  another  woman,  who  did 
not  know  of  the  impediment,  and  continued  the  cohabitation  un- 
der this  second  marriage  until  after  the  death  of  the  first  wife, 
a  marriage  after  such  death  was  inferred^' :  See,  also,  Fenton  v. 
Reed,  4  Johns.  52,  4  Am.  Dec  244;  Hynes  y.  McDermott,  91 
N.  Y.  451,  43  Am.  Kep.  677 ;  United  States  v.  Hays,  20  Fed. 
710;  White  v.  White,  82  Cal.  427,  23  Pac.  276;  Yates  v.  Hous- 
ton, 3  Tex.  433 ;  North  v.  North,  1  Barb.  Ch.  241,  43  Am.  Dec. 
778. 

The  legal  impediment  to  a  marriage  between  these  parties, 
if  it  had  not  been  removed  before,  was  removed  by  the  death 
of  Ida  Valentine,  in  October,  1889.  The  parties  after  that  date 
resided  and  cohabited  together.    Mr.  Valentine  applied  for  in- 
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iuinoe^  {d  which  he  dedaied  he  ms  married,  and  named  hia 
beneficiaiy,  Margaret  I.  Valentine,  hia  wife.  They  were  re- 
garded and  treated  by  their  rehitiveB  and  neighbors  as  husband 
and  wife.  Mr.  Valentine  was  a  carpenter  by  trade.  He  was 
ill  for  a  long  time  before  his  death.  The  testimony  is  that  Mrs. 
Valentine  treated  him  kindly,  gave  him  his  medicine,  and  did 
all  those  things  a  wife  would  be  expected  to  do  for  her  husband. 
She  took  in  boarders,  and  applied  the  proceeds  to  his  support 
as  well  as  her  own.  No  question  was  raised  after  the  death  of 
Ida  Valentine  but  that  Margaret  Valentine  and  George  Valen- 
tine were  husband  and  wife  until  his  dea^h  seven  years  after 
the  legal  impediment  to  their  marriage  had  ceased  to  exist 
Under  such  circumstances  their  marriage  must  be  presruned: 
Hutchins  v.  Eimmell,  31  Mich.  126, 18  Aul  Bep.  164;  Peet  r. 
Peet,  52  Mich.  464,  18  N.  W.  220;  Flanagan  v.  Flanagan,  116 
Mich.  186,  74  N.  W.  460 ;  People  Y.  Mendenhall,  »**  119  Mich. 
404,  75  Am.  St  Bep.  408,  78  N.  W.  325;  Lorimer  Y. 
124  Mich.  631,  83  N.  W.  609. 
The  decree  is  affirmed,  with  costs. 

The  other  justices  concurred. 


Common-law  ICaniage.— If  a  man  and  woman  are  formaHy  mar- 
lied  when  one  of  tbem  is  under  a  disability,  and,  after  the  remoTiil 
of  the  disability,  they  continue  to  live  together  as  husband  and  wite,. 
such  cohabitation  constitutes  a  common-law  marriage:  Schuchart  t» 
Schuchart.  61  Kan.  697,  78  Am.  8t  Bep.  942,  60  Pac  811. 


PEOPLE  T.  MABSH. 

[125  Mich.  410,  84  N.  W.  472.] 

PARD0N&-CONVI0nON— BXCBPTIONS  BBFORB  SBN- 
TBNGB.— Where  the  goyemor  is  authorised  by  the  constitution  t» 
grant  pardons  after  conylction,  a  pardon  may  be  granted  after  con- 
▼iction  and  before  sentence  while  a  reyiew  by  the  supreme  court 
is  pending  on  exceptions,  as  the  acceptance  of  the  paidcw  by  th» 
defendant  is  an  admission  of  guUt  and  a  walyer  of  his  exertions. 

PARDONS— ADVISORY  BOARD— POWER  OP  GOVHRNOR. 
Where  the  statute  makes  no  such  requirement,  the  creation  of  an 
adyisory  board  of  pardons  does  not  require  all  petitions  for  pardon 
to  be  presented  to  and  acted  upon  by  such  board  before  the  goyemor 
can  exercise  executiye  clemency. 

PARDONS^CONDITIONAL—POWBR  OP  GOVBRNOB.- 
Under  a  constitutional  authority  to  grant  pardons  upon  such  condi- 
tions as  he  may  think  proper,  the  governor  may  lawfully  issue  a 
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pardon  upon  the  condition  that  the  convicted  person  shall  pay  a 
certain  sum  of  money  to  the  state  to  reimburse  it  for  the  expenses 
tneorred  in  his  triaL 

John  J.  Speed  and  F.  A.  Baker,  for  the  motion. 

Hoirace  M.  Oien,  attorney  general,  Arthur  J.  Tuttle,  proeecut* 
ing  attorney,  and  Edward  Cahill,  contra. 

***  MOOBE,  J.  April  6, 1900,  the  respondent  was  convicted 
in  the  circuit  court  for  the  county  of  Ingham  of  the  crime- 
of  being  an  accessary  and  of  aiding  and  abetting  William^ 
L.  White,  quartermaster  general  of  this  state,  in  the  crime  of 
fraud  and  embezzlement  in  said  ofSoe.  Before  sent^ice,  but 
after  conviction  in  the  circuit  court,  thei  respondent  brought  hia^ 
case  into  this  court  by  a  biU  of  exceptions.  While  the  case  was- 
still  pending  ia  this  court,  the  governor  issued  a  pardon  to  the 
respondent,  the  material  part  of  which,  so  f ar  aa  this  discussion 
18  oofDoemed,  reads  as  follows : 

^Ifow,  therefore,  know  ye  that  I,  Hazen  S.  Pingree,  governor 
as  aforesaid,  by  virtue  of  the  power  and  authority  in  me  vested,. 
do  hereby  pardon  the  said  Arthur  F.  Marsh  of  and  from  the  of*^ 
fense  whereof  he  was  convicted  as  aforesaid.  On  condition, 
'however,  that  said  Arthur  F.  Marsh  pay  into  the  treasury  of 
Xngham  county,  in  the  state  of  Michigan,  for  the  purpose  of 
reimbursing  the  said  county  of  Ingham  for  the  expense  incurred 
in  his  prosecution,  the  sum  of  one  thousand  dollars  on  the  first 
day  of  January,  A.  D.  1901;  one  thousand  dollars  the  first 
day  of  January,  A.  D.  1902 ;  one  thousand  dollars  on  the  first 
day  of  January,  A.  D.  1903;  one  ^^  thousand  dollars  on  the- 
first  day  of  January,  A.  D.  1904 ;  and  one  thousand  dollars  oa^ 
the  first  day  of  January,  A.  D.  1905— a  total  sum  of  five- 
thousand  dollars. 

^'And  provided,  further,  that  should  said  county  of  Ingham 
fcnc  any  reason  decline  to  receive  said  sums  of  money  to  be  bo- 
paid,  the  same  shall  be  paid  into  the  state  treasury  of  the  state 
of  Michigan. 

'^his  pardon  is  to  take  immediate  effecf 

After  this  pardon  was  issued  the  respondent  called  the  atten- 
tion of  the  court  to  its  issuance,  and  filed  a  certified  copy  of  it 
-with  the  court  He  asks  the  court  for  an  order  remitting  the- 
record  to  the  circuit  court  for  the  counly  of  Ingham,  with  di- 
xections  to  that  court  to  refrain  from  entering  any  judgment 
or  sentence  upon  the  conviction,  and  to  discharge  Ihe  respond-^ 
ent  and  his  sureties  upon  any  recognizance  he  may  have  given^ 
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The  people^  fhrougli  fhe  attorney  general  and  the  proseeatisg 
attorney  for  Ingham  connty,  oppose  this  action  for  the  f ollov- 
ing  reasons:  1.  The  said  pardon  is  void  for  the  reason  that  it 
does  not  indicate  and  set  forth  that  the  application  tha^for 
was  referred  to,  investigated  or  passed  upon,  or  a  reconunenda- 
tion  made  thereon  by^  the  advisory  board  in  the  matter  of  par- 
dons; 2.  Said  pardon  is  void  for  the  reason  that,  under  the 
•constitution  and  laws  of  this  state,  the  governor  of  the  state 
has  no  authority  to  grant  a  conditional  pardon  prior  to  the  pro- 
nouncement of  sentence,  where  the  condition  imposed  is  not  a 
•condition  precedent  to  the  taking  effect  of  the  pardon ;  3.  Said 
pardon  is  void  because  the  conditions  embodied  therein  aie  not 
•enforceable. 

Section  11,  article  5,  of  the  constitution  of  the  state  provides 
that  the  governor  ''may  grant  reprieves,  commutations,  and  par- 
dons after  convictions,  for  all  offenses,  except  treason  and  cases 
of  impeachment,  upon  such  conditions,  and  with  such  restric- 
tions and  limitations,  as  he  may  think  proper,  subject  to  vega- 
lations  provided  by  law  relative  to  the  manner  of  applying  for 
pardons.*' 

^^  The  important  question  in  this  case  is,  Has  there  been  a 
conviction  of  the  respondent,  within  the  meaning  of  the  con- 
stitution, so  that  executive  clemency  may  be  invoked?  It  is 
urged  that,  before  the  governor  can  exercise  the  pardoning  pow- 
er, there  must  be  a  sentence  of  court  as  well  as  a  conviction.  A 
like  question  was  involved  in  the  case  of  Commonwealth  r. 
Lockwood,  109  Mass.  323,  12  Am.  Bep.  699.  In  that  case  the 
Tespondent  was  indicted  for  dieating  by  false  pretenses.  He 
^as  tried  and  convicted.  He  removed  his  case  to  the  supreme 
court  by  entering  therein  a  biU  of  exceptions.  While  the  case 
was  still  pending,  he  was  pardoned  by  the  governor.  He  then 
•came  into  the  superior  court,  and  pleaded  his  pardon,  and  asked 
to  be  discharged.  The  attorney  for  the  commonwealth  con- 
tended, as  is  contended  here,  that  the  governor  cannot  pardon 
until  conviction  is  established  by  the  judgment  of  the  court  up- 
on a  verdict  of  guilty.  The  opinion  in  the  case  is  written  by 
•Justice  Gray.  It  is  a  very  learned  and  exhaustive  discussion  of 
the  question  involved.  A  reference  to  that  opinion  will  answer 
:the  purpose  of  this  discussion  better  than  an  attempt  to  restate 
the  law.  He  cites  many  instances  where  the  pardoning  powor 
has  been  invoked  after  conviction,  and  while  the  case  was  pend- 
ing in  the  court  of  review.  In  the  course  of  the  discussion  he 
<uses  this  language :  ^^It  was  argued  for  the  commonwealth  that 
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fhe  defendant  ootdd  not  be  said  to  be  convioted  at  tiie  time  when 
thia  pardon  was  granted^  becanse  a  bill  of  exceptions  was  then 
pending  in  this  conrt  to  the  rulings  under  which  he  had  been 
found  guilty^  and  that,  after  pleading  the  pardon,  he  might  still 
prosecute  his  exceptions,  and,  if  they  should  be  sustained,  haTS 
the  verdict  set  aside.    But  it  is  within  the  election  of  the  de- 
fendant whether  he  will  avail  himself  of  a  pardon  from  the 
executive,  be  the  pardon  absolute  or  conditional.    If  he  does 
not  plead  the  pardon  at  the  first  opportunity,  he  waives  all  bene- 
fit <rf  the  pardon.    If  he  does  so  plead  it,  he  waives  all  other 
grounds  of  defense:  Staunf.  St.  P.  C.  &  Pr.  160;  Kelyng,  25; 
4  Blackstone's  Commentaries,  402;  United  States  v.  Wilson,  7 
Pet.  150.    The  pleading  of  the  pardon  in  the  superior  court 
would  therefore  be  ipso  facto  a  waiver  of  ***  his  exceptions. 
A  still  more  conclusive  answer  to  this  objection  is  that  at  the 
time  of  the  adoption  of  the  constitution,  and  for  many  years 
.  afterward,  no  bill  of  exceptions  was  permitted  by  law.    It  was 
first  given  to  the  rulings  of  a  justice  of  this  court  by  the  Stat- 
utes of  1804,  chapter  105,  section  5,  and  to  the  rulings  of  the 
court  of  common  pleas  by  the  Statutes  of  1820,  chapter  79,  sec- 
tion 5.    The  providing  by  the  legislature  of  a  new  form  of  pre- 
senting questions  of  law  to  the  court  does  not  make  the  verdict 
of  a  jury,  so  long  as  it  stands,  less  than  a  'conviction,'  and  can- 
not abridge  the  prerogative  of  the  executive  under  the  consti- 
tution :  Ex  parte  Garland,  4  Wall.  333,  380.*' 

The  case  of  Manlove  v.  State,  153  Ind.  80,  53  N.  E.  385,  is 
in  point  upon  this  feature  of  the  case,  as  well  as  upon  another, 
which  will  appear  later.  Manlove  was  convicted  of  seduction, 
and  sentenced  to  a  reformatory.  He  appealed  the  case  to  the 
fiupreme  court.  The  attorney  general  moved  to  dismiss  the 
appeal  because  the  respondent  had  married  the  complaining  wit- 
ness, and  had  accepted  the  pardon  of  the  governor.  The  re- 
spondent opposed  tiiis  motion,  and  insisted  he  was  entitled  to 
the  opinion  of  the  court  of  review,  because  that  part  of  the 
judgment  of  the  court  below  which  assessed  a  fine  and  costs 
against  him  remained  in  force.  The  court  held  that  the  fine 
and  costs  were  part  of  the  judgment,  which  was  based  upon  a 
verdict  of  guilty.  The  court  then  adds:  'The  assignments  of 
error  challenge  the  correctness  of  the  judgment  as  an  entirety. 
On  a  new  trial  appellant  might  interpose  his  pardon  and  his 
marriage:  State  v.  Otis,  135  Ind.  267,  34  N.  E.  954.  It  would 
be  beyond  the  power  of  the  state  to  force  him  to  meet  the  infor- 
mation on  its  merits.  The  substantial  element  of  the  contro- 
versy has  been  eliminated The  question  of  appellanf  a 
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liabiliiy  to  fine  and  costs  cannot  be  reached  except  hj  OTertmiiT 
ing  Uie  judgment  as  a  whole.  He  may.  not  so  attack  the  judg- 
ment^ becanae^  bj  asking  and  accepting  exeeatiTe  demencj,  be 
aaid,  in  effect,  tiiat  he  waa  rightly  conTicted.  He  may  not  ad- 
mit guilt  to  escape  impriscmment,  and  at  the  same  time  pnh 
test  innocence  to  ayoid  payment  of  fine  and  coBts." 

Applying  Uie  principles  of  law  stated  in  these  caaes  to  ^^ 
the  case  before  us,  what  is  the  result?  When  Mr.  Marsh  pe- 
titioned the  governor  for  a  pardon,  and  it  was  issued  to  him, 
and  he  brought  it  into  this  court,  he,  in  effecl^  said  he  was 
guilty  of  the  offense  charged,  that  the  conviction  of  the  court 
below  ought  to  stand,  and  that  he  waived  the  bill  of  exceptions 
filed  by  him  in  this  court  This  situation  practically  disposes 
of  the  case  in  this  court. 

The  counsel,  however,  have  raised  the  question  of  the  validity 
of  the  pardon,  they  have  argued  it  fully  upon  both  sides,  and 
desire  us  to  pass  upon  it.  If  not  decided  now,  as  the  questiffli 
may  arise  later  we  will  express  our  views  thereon,  without  at- 
tempting to  enter  upon  an  elaborate  discussion.  We  do  not 
deem  it  necessary  to  decide  whether  the  legislature  possesses  the 
power  to  require  all  petitions  for  pardon  to  be  presented  and 
acted  upon  by  the  advisory  board  of  pardons  before  the  go?- 
emor  can  exercise  executive  clemency.  It  is  sufficient  for  the 
purposes  of  this  case  that  no  such  requirement  is  made  by  the 
statute:  See  In  re  Pardoning  Power  of  Governor  and  Council, 
85  Me.  547,  27  Atl.  463.  The  constitution  provides  the  gov- 
ernor may  grant  pardons  upon  such  conditions,  and  with  such 
restrictions  and  limitations,  as  he  may  think  proper,  etc.  It 
is  possible  to  conceive  of  a  condition  that  might  void  the  par- 
don,  because  it  was  unlawful;  but  it  is  not  unlawful  to  make 
it  one  of  the  conditions  of  the  pard<m  that  the  convicted  person 
shall  pay  to  the  commonwealth  a  sum  that  will  in  part,  at  least, 
reimburse  it  for  the  expenses  incurred  in  bringing  about  his 
conviction.  When  the  convicted  person  accepts  the  pardon,  he 
accepts  it  subject  to  its  conditions  and  limitations:  FUveil'i 
Case,  8  Watts  ft  S.  197 ;  Lee  v.  Murphy,  22  Gratt  789,  12  Am. 
Bep.  563;  In  re  Wells,  18  How.  307;  In  re  Marks,  G4  Cal.  29» 
49  Am.  Rep.  684,  28  Pac.  109;  Manlove  v.  State,  153  Ind. 
80,  53  N.  E.  385 .  See  People  v.  Moore,  62  Mich.  503,  29  K. 
W.  80,  and  cases  there  cited. 

We  have  no  doubt  the  pardon  is  valid,  and  has  become  ^^ 
operative,  subject  to  be  defeated  by  a  breach  of  the  conditioBS 
oantained  therein. 
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The  appeal  is  dismissed,  and  the  cause  is  remanded  to  the 
circuit  court  for  the  county  of  Ingham. 

The  other  justices  concurred. 


Pardon.— If  the  goyemor  is  authorised  to  grant  paidons  after  oon- 
Tlction,  he  may  pardon  after  yerdict  and  Judgment,  but  pending  an 
appeal  by  the  prisoner:  State  ▼.  Alexander,  76  N.  O.  281,  22  Am. 
Ekqjk.  675;  Ck>mmonwealth  y.  Lockwood,  100  Mass.  828,  12  Am.  Bep. 
iKMk  A  conditional  pardon  may  be  granted:  Fuller  y.  Statei  122 
Ala.  8%  82  Am.  St  Bep.  17,  26  South.  14& 


DETBOIT  CITIZENS'  STREET  RAILWAY  COMPANY  ?. 
COMMON  COUNCIL  OF  DETROIT. 

[125  Mich.  673.  85  N.  W.  96.] 

CORPORATIONS  —FRANGHISBS.— Corporate  franchises  are 
4>t  three  classes:  1.  The  right  to  organize  and  exist;  2.  The  right 
to  act  generally;  and  S.  The  special  privileges  which  are  not  pos- 
sessed by  individuals  under  general  laws. 

TAXATION-CORPORATIONS— PRANCHISES.-^he  rights 
to  organize,  exist,  and  act  generally  as  a  corporation,  while  franp 
•cliises,  are  not  transferable  and  have  no  cash  value  within  the 
meaning  of  the  tax  law. 

TAXATION  —  CORPORATIONS.  —  SPECIAL  PRIVILEGES 
frranted  to  a  corporation  may  have  a  cash  value  in  cofnnectlon  with 
the  tangible  property  with  which  they  are  used,  within  the  meaning 
of  the  tax  law. 

TAXATION.— THE  GOODWILL  OF  A  BUSINESS  Is  not 
taxable. 

TAXATION  —  STREET  RAILWAYS  —  TRACKS.— Under  a 
statute  providing  that  the  track  of  a  street  railway  company  shaU 
be  assessed  as  personal  property,  the  term  "track"  includes  not 
only  the  ties,  spikes,  rails,  and  switches,  but  also  the  right  to  use 
the  bed  upon  which  they  are  placed. 

TAXATION  —  STREET  RAILWAYS  —  ASSESSMENT  AS 
UNIT— FRANCHISE.— The  tangible  property  of  a  street  raUway 
company  may  be  assessed  as  a  unit,  and  the  location  of  its  ease- 
ment and  tracks  as  to  environment,  and  the  period  that  it  may 
lawfully  use  it,  and  other  exceptional  privileges  inseparably  con- 
nected with  it,  may  be  considered  in  determining  the  value  of  such 
property. 

TAXATION— STREET  RAILWAYS— PRANCHISES-STAT- 
UTB.— ^The  franchise  of  a  street  raUway  company,  although  not 
made  taxable  property  by  express  statute,  may  be  taxed  indirectly 
l>y  associating  it  with  tangible  property,  thereby  increasing  the 
valuation  of  the  latter,  since  property  should  be  taxed  at  its  cash 
Talue,  whatever  it  may  be  that  causes  the  value. 

TAXATION  —  CORPORATIONS  —  DOUBLE  TAXATION- 
CONSTITUTIONALITY.— A  statute  relating  to  the  assessment  of 
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eorporations,  which  pinrldes  that  the  value  of  the  stodr  len  the 
real  estate,  and  the  cash  value  of  all  personal  property  less  bona 
fide  Indebtedness,  are  assessable  as  personal  property,  is  Toid  u 
providing  for  double  taxation,  and  as  lacking  unifcnrmlty  with  the 
usual  method. 

TAXATION— CORPORATIONS— EFFECT  OF  UNCONSTI. 
TUTIONAL  STATUTE.— Where  a  statute,  which  provides  espe- 
cially for  the  assessment  of  corporations,  is  unconstitutional,  corpo* 
rate  property  is  to  be  assessed  according  to  the  general  proTi6i<His 
of  law  relating  to  the  assessment  of  property. 

TAX ATION  —  STREET  RAILWAYS  —  TANGIBLE  PROP- 
BRTY— EJUSDEM  GENERIS.— The  fact  that  a  statute  providei 
for  the  taxation  of  tangible  property  alone  will  not,  under  the  do^ 
trine  of  ejusdem  generis,  prevent  the  taxation  oi  tangible  property 
to  the  amount  of  its  enhanced  value,  where  such  value  has  bees 
added  by  reason  of  its  association,  and  use  in  connection  with  in- 
tangible property. 

TAXATION  —  STREET  RAILWAYS  —  ASSESSMENT  A8 
UNIT— DIFFERENT  TAXING  DISTRICTS.— The  fact  that  a 
street  railway  system  has  several  power  plants  situated  at  different 
places  along  its  line,  which  extends  into  several  taxing  districts,  one 
of  which  is  outside  the  city,  with  which  the  city  board  of  assessors 
has  nothing  to  do,  is  no  obstacle  in  the  way  of  an  assessmeit  of 
such  property  as  a  unit,  since  the  legislature  has  power  to  require 
different  portions  to  be  assessed  in  different  placea,  and  there  is 
nothing  to  prevent  a  fair  division  of  the  value  of  the  property  toy 
a  mutual  understanding  between  the  several  officers,  if  not  in  some 
other  way. 

CORPORATIONS  —  SPECIAL  LAWS  —  LBGISLATIVB 
POWER.— While  private  corporations  can  be  created  under  g«am] 
laws  only,  the  legislature  may  grant  privileges  to  them  by  special 
laws  in  any  case  that  it  might  do  the  same  to  individualfl. 

TAXATION  —  CORPORATIONS  —  SPECIAL  LAWS.— THB 
LEGISLATURE  may  by  special  act  impose  specific  taxes  upon  cor- 
poiations,  or  it  may  authorize  cities  to  do  the  same. 

TAXATION— STREET  RAILWAY  CORPORATIONS-CON- 
TRACT WITH  CITY.— Where  by  charter  a  city  is  empowered  \» 
lay  specific  taxes  upon  street  railway  corporations,  the  city  may 
make  a  contract  with  such  corporations  fixing  the  rate  of  city  taxa- 
tion which  will  be  binding  on  the  city  and  which  will  relieve  such 
corporations  from  paying  their  share  of  the  general  tax  for  city  pur- 
poses. 

TAXATION  —  IMMUNITY      FROM  —  ASSIGNABILITY - 

STREET  RAILWAYS.— The  right  of  immunity  from  general  local 
taxation,  which  a  street  railway  company  has  by  reason  of  a  con- 
tract with  a  city,  is  assignable  under  a  statute  allowing  such  cor- 
porations to  purchase  and  use  other  street  railways,  and  to  enjoy 
all  the  rights  and  privileges  of  such  companies,  the  same  as  they 
might  have  done. 

TAXATION  —  FRANCHISES  —  ASSESSMENT  —  MENTAL 
PROCESS.— While  an  assessment  placed  on  a  naked  street  railway 
franchise,  disassociated  from  the  tangible  personal  property,  and 
irrespective  of  the  cash  value  of  the  whole^  may  be  invalid,  yet  the 
mental  processes  by  which  the  assessors  ascertained  the  value  of 
the  plant  are  Immaterial,  if  they  finally  concluded  the  property  was 
honestly  worth  in  cash  the  sum  assessed. 

TAXATION  —  CONTESTING  ASSESSMENT  —  WAIVTNO 
TECHNICALITIES.— Where  a  street  railway  company  contests  its 
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assessnieiit  before  the  board  of  assessors  and,  upon  appeal,  before 
the  city  council,  npon  the  merits,  It  cannot,  after  an  adverse  decl* 
aion.  file  a  second  appeal  which  sets  np  purely  technleail  d^enses. 

Brennan,  Donnelly  &  Van  De  Mark^  Henry  M.  DnflSeld^  H* 
H.  Hatch^  and  John  J.  Speedy  of  counsel  for  the  relator. 

T.  E.  Tarsney,  Allen  B.  Morse,  and  George  B.  Nichols,  for 
the  respondent 

^^  HOOEEB,  J.  The  relator  k  a  corporation  organized 
and  operating  a  street  railway  trolley  line  in  the  city  of  De- 
troit. Its  railway  extends  through  several  wards  in  the  city, 
and  into  a  township  outside  of  the  city.  The  assessment  of 
values  of  property  for  taxation  in  Detroit  is  made  by  a  ciiy 
board,  called  the  'T)oard  of  assessors,'*  its  ^'^'^  action  being  sub- 
ject to  review  by  the  common  council.  Thia  board  assessed  the 
relator's  property  for  the  year  1900  at  something  over  $6,000,- 
000,  its  previous  assessment  having  been  $800,000  for  the  year 
1898,  and  $1,500,000  for  the  year  1899 ;  and  the  council,  pro- 
fessing to  act  as  a  board  of  review,  subsequently  confirmed  the 
assessment.  On  May  14,  1900,  the  relator  filed  a  petition  for 
xnandamue  in  the  circuit  court,  in  which  it  prayed  that  the  re- 
spondent, the  common  council,  be  required  to  strike  the  assess- 
ment from  the  rolls,  or,  in  the  alternative,  that  it  be  required 
to  reconvene  as  a  board  of  review,  and  strike  from  said  assess- 
ment certain  sums  alleged  to  represent  the  value  placed  upmi 
the  franchises  of  the  relator,  and  to  place  upon  the  rolls  the  per- 
sonal property  of  the  petitioner  at  the  actual  cash  value  of  its 
tangible  personal  property  subject  to  taxation.  On  the  return 
of  an  order  to  show  cause,  issue  was  joined  upon  several  ques- 
tions of  fact,  and,  after  hearing  the  testimony,  that  court,  sit- 
ting en  banc,  denied  the  relief  prayed,  and  the  relator  has 
brought  the  case  here. 

The  circuit  court  filed  written  findings  of  fact,  based  upon 
{he  issues,  and  an  opinion  discussing  said  findings  and  the  law 
applicablf^  to  the  case.  Four  objections  only,  made  by  relator's 
protest  filed  with  the  board  of  assessors,  were  relied  upon  in 
the  circuit  court,  as  appears  from  the  opinion:  ''1.  That  the 
valuation  placed  on  relator's  taxable  personal  property  greatly 
exceeds  its  true  cash  value;  2.  That  there  was  illegally  included 
in  said  valuation  several  million  dollars  on  account  of  fran- 
chises; 3.  That  no  separation  was  made  on  the  assessment-roll 
of  the  valuation  placed  on  the  franchises  and  the  valuation 
placed  on  the  tangible  personal  property  of  relator;  4.  That 
the  property  acquired  by  relator  from  the  Grand  River  Street 
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Baflway  Compsny  is  taxable,  by  Tirtae  of  a  contract  lifli 
<ity,  at  one  per  oent  on  its  groes  oaminga,  and  is  not 
-subject  to  taxation  for  dtf  pmpoees.*' 

^^  The  dicnit  court  omitted  to  determine  the  fint,! 
whether  the  Talnation  exceeded  the  cash  Talne  of  the 
tqion  the  grmmd  that  a  court  can  only  casiime  to  eontnl 
judgment  of  an  assessing  ofBcer  in  fixing  Talnes  where  euii 
Hcer  has  scted  fraudulently. 

The  disposition  of  the  second  is  Aawn  by  the  foDowiBg 
tion:  *Tji  fixing  the  Talnation  of  the  personal  property  d 
petitioner,  did  the  board  of  assessors  take  into  eosfli 
and  indude  the  franchises  of  petitioner,  and  easements  a 
nature  of  franchises,  in  the  streets  of  Detroit^  acquired  bj 
titioDer  from  the  Detroit  City   Bailway,  nnd   owned  ini 
joyed  by  petitioner,  as  alleged  in  paragraph  8  of  the  peti&il 
The  court  answered:  '?es;  they  took  into  consideration  hi 
franchise  in  the  streets  of  Detrdt,  as  stated  in  the  opim' 

Bef erring  to  the  opinion  for  a  more  complete  ansio,  * 
find  it  stated  that  ''the  franchise  which  was  taken  into  wA 
-eration  in  yaluing  relator's  personal  property  was  its  li^^ 
construct,  maintain,  and  operate  street  railways  in  the  sM 
of  Detroit,  and  to  collect  fares  from  passengen  carried  Ikes* 
on." 

It  appears  to  be  conceded  that  there  was  no  separation  vpa 
the  roll  of  the  Talnation  placed  upon  the  franchises  from  ii 
placed  upon  the  tangible  personal  property,  and  that  the  pn^ 
«rty  was  assessed  at  some  $2,000,000  more  than  the  valne  d  Ai 
track,  rolling  stock,  etc.,  disassociated  from  the  eaeemenimAi 
highway,  and  its  attendant  priyileges. 

For  the  purpose  of  the  discussion  of  the  qnestion  before  ■ 
we  will  treat  franchises  as  of  three  dasaes :  1.  The  li^  ^ 
organize  and  exist  as  a  corporation;  2.  The  right  to  act  ga 
erally  as  a  corporation;  and  3.  The  special  priyileges  git]ife< 
to  it  which  are  not  possessed  by  the  individual  under  genea 
laws :  See  Chicago  Municipal  Oas  light  etc.  Go.  y.  Lake^  D 
111.  42,  43,  22  N.  E.  616. 

®^  The  first  of  these  is  enjoyed  by  all  corporations  legil 
formed,  and  also  by  all  assuming  to  be  corporati<ms  thioiig 
user.  This  right  to  exist  as  a  corporation  is  not  transfenU 
and,  therefore,  cannot  be  said  to  haye  a  cash  yalue,  in  the  soi 
of  our  statute:  Joy  y.  Jackson  etc.  Plank-Boad  Co.,  11  Ifid 
164.  Cash  yalue  and  actual  yalue  ara  said  to  haye  the  •■ 
meaning,  vis.^  'Hhe  amount  at  which  property  would  be  9i 
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related  if  taken  in  payment  of  a  liquidated  demand  dne  from  a 
m^olyent  debtor^' :  Weltj  on  ABsessments,  sec  130^  and  caseB  cited. 
g''  The  teim  is  fixed,  however,  by  our  statute  (1  Gomp.  Laws  1897, 
^ysc  3850),  which  provides:  ^The  words  'cash  value,'  whenever 
,^;«ed  in  ibis  act,  shall  be  held  to  mean  the  usual  selling  price 
^^  the  place  where  the  properly  to  which  the  term  is  applied 
Lj^gjhall  be  at  the  time  of  assessment,  being  the  price  which  could 

'  «  obtained  therefor  at  private  sale,  and  not  at  forced  or  auction 

.^ale." 

1,  Apparently  the  intention  was  not  to  tax  property  having  no 
'^^ash  value.    If  it  were  transferable,  it  would  seldom  be  worth 

')iore  than  a  nominal  price,  by  reason  of  the  facility  with  which 

mch  corporations  may  be  organized  under  our  general  laws, 

^ 'fhich  is  the  only  way  that  private  corporations  can  be  created 

^,.n  Michigan:  Const.,  art  15,  sec.  1. 

;  ,   Again,  franchises  of  the  second  class  are  incident  to  all  cor- 

: 'Derations,  and  are  manifestly  of  no  more  value  than  the  right 
^jo  exist,  fqr  they  naturally  and  impliedly  go  with  it,  and  are 

jiot  transferable.  Every  corporation  has,  by  implication,  au- 
^  Jliority  to  acquire  and  dispose  of  property,  and  to  carry  on  busi- 
^'ness  as  a  private  person  would  do,  for  the  purposes  for  which 
^^the  corporation  is  organized:  Joy  v.  Jackson  etc.  Plank-Boad 
^Co.,  11  Mich.  164;  Stone  v.  Farmers'  etc.  Trust  Co.,  116  U.  8. 

807,  6  Sup.  Ct.  Bep.  334,  388, 
'  The  third  class  consists  of  exceptional  privileges— nsually,  if 
^not  always,  connected  with  property — which  the  citizens  gener- 
^ally  do  not  enjoy,  and  these  are  frequently  of  much  value.  To 
'apply  what  has  been  said  to  the  relator:  Any  number  of  street 
"^railway  companies  *^^  might  be  organized  under  the  statute, 

and  they  would  have  the  right  to  exist  as  lawfully  constituted 
'  <9orporations,  with  the  corporate  capacity  to  build  and  operate 
»ti«et  railways  anywhere  in  the  state.    But  the  right  to  build 
would  have  to  be  acquired.    Until  such  a  corporation  should 
be  able  to  obtain  an  easement  in  some  highway — ^which  the  stat- 
ute does  not,  of  itself,  effectuate — ^its  privileges  would  be  of  lit- 
tle, if  any,  value.    But  when  it  should  have  acquired  possession 
of  an  easement  in  a  designated  highway,  for  the  purposes  of  a 
street  railway,  and  constructed  and  put  in  operation  a  railway 
thereon,  the  eas^nent  and  railroad  would  constitute  property. 
It  seems  not  to  have  been  the  policy  of  the  state  to  place  any 
price  or  tax  upon  the  right  to  exist  or  act  as  a  corporation  until 
xocently.    Now  a  franchise  tax  is  reacted  from  all  newly  f onned 
Acvmestic  corporations,  as  well  aa  those  of  foreign  stete^  and 

^Am.  UL  Rep.,  Vol.  LXXXnr-88 
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eountries,  wliich  choose  to  do  business  within  the  state.  This  is 
in  no  sense  m  tax  np<m  property.  It  is  exacted  but  once,  riz^ 
when  the  company  is  organized  or  enters  the  state  to  do  busi- 
ness^ andy  in  short,  is  a  condition  npon  which  it  is  permitted 
to  be  and  to  act  The  price  of  these  privileges  is  propoiticHiats 
to  the  capital  employed.  Whether  the  state  might  treat  these 
franchiaee  as  property,  and  provide  for  their  assessmait  on  an 
ad  valorem  basis,  we  need  not  inquire.  It  has  not  been  done, 
and  there  seems  to  be  Uttle  inducement  for  such  action,  be- 
cause of  the  trifling  value  of  the  abstract  right  of  corporate  ex- 
istence. 

Recurring  to  the  third  clase^  it  is  noticeable  and  suggestive 
that  the  state  has  not,  in  express  and  certain  language,  imposed 
a  tax  upon  franchises  as  property  upon  an  ad  valorem  basis. 
We  are  of  the  opinion  that  the  reason  is  that  there  is  no  oc- 
casion for  it.    A  fundamental  idea  in  our  organic  law  is  equal- 
ity of  taxation.   It  requires  uniformity  of  method,  and  prescribes 
the  basis  upon  which  property  shall  be  taxed,  viz.,  ''its  cash 
value.''    There  is  no  more  excuse  for  ascribing  a  fictitious  val- 
ue to  property,  whether  tangible  or  intangible,  than  there  13 
justice  in  ®®^  undervaluing  or  omitting  it  from  the  tax-roU. 
We  have  attempted  to  show  that  special  privil^es  are  usually 
of  little  more  than  nominal  value,  except  in  connection  with 
tangible  property  which  makes  it  possible  for  the  owner— 
who  may  be  a  corporation  or  a  natural  person — to  avail  himeelf 
of  them.    Why,  then,  should  they  be  taxed  in  the  abstract,  and 
when  the  owner  can  neither  use  them  nor  sell  them  ?    In  Cali- 
fornia V.  Central  Pac.  E.  E.  Co.,  127  U.  S.  1,  8  Sup.  Ct. 
Bep.  1073,  it  is  said:  ''The  taxation  of  a  corporate  franchise 
merely  as  such,  unless  pursuant  to  a  stipulation  in  the  original 
charter  of  the  company,  is  the  exercise  of  an  authority  somewhat 
arbitrary  in  its  character.    It  has  no  limitation  but  the  discretion 
of  the  taxing  power.    The  value  of  the  franchise  is  not  meas- 
ured like  that  of  property,  but  may  be  ten  thousand  or  ten 
hundred  thousand  dollars,  as  the  legislature  may  chooae,  or, 
without  any  valuation  of  the  franchise  at  all,  the  tax  may  be 
arbitrarily  laid.    It  is  not  an  idle  objection,  therefore,  made  by 
the  company  against  the  tax  imposed  in  the  present  case.^ 

When,  however,  they  are  associated  with  property  which  makes 
them  available,  the  property  with  which  they  are  connected 
generally  takes  on  a  new  form  in  the  law^  and  is  enhanced  by 
the  privil^es  and  uses  to  which  it  is  adapted  and  applied,  and 
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pays  a  correspondingly  increased  tax,  because  it  has  an  increased 
cash  value.    Any  other  rule  would  be  full  of  diflBculty. 

Private  corporationa  are  formed  for  an  indefinite  variety  of 
purposes,  and  the  fewest  of  them  enjoy  exceptional  privileges, 
beyond  that  of  corporate  existence.  There  is  no  reason  for 
assessing  the  factory  of  a  manufacturing  corporation,  the  store 
of  a  mercantile  company,  or  the  farms  of  an  agricultural  cor- 
poration, at  a  greater  sum  than  similar  properly  belonging  to 
a  private  person  is  valued  at.  The  problem  is  solved  by  assesa- 
iBg  the  property  of  each  at  its  true  cash  value.  Special 
privileges,  unlike  the  right  to  corporate  existence,  have  an  actual 
value  in  connection  with  the  property  adapted  to  their  use,  and 
are  salable  with  it:  See  Joy  v.  Plank-Road  Co.,  11  Mich.  164;  2 
•«*  Comp.  Laws  1897,  sees.  6426,  6448,  6449.  The  practice  of 
taxing  the  property  and  the  privilege  together  is  nearly  or  quite 
uniform.  It  would  be  unjust  to  tax  the  property  at  its  en- 
hanced value,  and  also  tax  the  franchise  separately,  upon  some 
speculative  value,  arrived  at  upon  the  badis  of  real  or  imaginary 
expectancy  of  profits.  Low  taxes,  fairly  and  evenly  distributed, 
should  be  the  aim,  and  the  constitution  has  fixed  the  rule  of 
valuation  at  the  ^'cash  value,*'  and,  as  we  have  seen,  the  statute 
has  defined  the  term. 

The  relator  contends  that  the  personal  property  should  be 
assessed  upon  the  basis  of  the  component  parts  of  the  railway 
system,  i.  e.,  a  given  price  per  mile  for  track  and  overhead  con- 
struction, an  average  sum  per  car,  and  a  certain  sum  for  ma- 
chinery, all  bearing  some  relation  to  their  cost  or  the  price  at 
-which  similar  articles  can  be  obtained.  In  fact,  the  relator 
claimed  upon  the  hearing  below  that  the  tangible  property  was 
so  valued,  and  that  some  $2,000,000,  or  more,  was  then  added 
for  the  value  of  the  franchise.  The  court  set  the  matter  at 
jest,  however,  by  finding  that,  in  fixing  the  value  of  the  personal 
pioperly,  the  assessors  took  into  consideration  and  included  the 
franchise  in  the  streets.  The  right  to  use  the  street  for  a  rail- 
-way  is  an  easement:  Detroit  Citizens'  St.  B.  Co.  v.  Detroit, 
124  Mich.  449,  83  N.  W.  104;  Providence  Gas  Co.  v.  Thurber, 
2  R  L'16,  66  Am.  Dec.  621;  People  v.  Cassity,  46  N.  Y.  49; 
Grand  Haven  v.  Grand  Haven  Water  Works,  119  Mich.  656, 
78  N.  W.  890;  Rascher  v.  East  Detroit  Ry.  Co.,  90  Mich.  413,  30 
Am.  St  Bep.  447,  61  N.  W.  463.  This  easement  becomes  a 
veeted  property  right,  and,  while  there  may  be  a  few  cases  hold- 
ing that  easements  not  held  in  fee  cannot  be  separated  from  the 
fee  for  the  purposes  of  taxation:  See  Fall  Biver  v.  County 
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Commra.  of  Bristol,  125  Mass.  567 ;  Detroit  v.  Detroit  (Sty  B. 
Co.,  76  Mich.  427,  43  N.  W.  447,  there  are  others  whidi  hiAi 
such  an  interest  taxable  as  real  estate,  and  the  section  cited  (1 
Gomp.  Laws  1897,  sec  3850),  defining  the  tenn  ^caah  Taloe," 
also  prondes  that  ''in  determining  tiie  valae  the  ^^  assessor 
shall  also  consider  the  advantages  and  disadyantagies  of  locatioii, 
quality  of  soil,  quantity,  and  valne  of  standing  timber,  water 
power^  and  privileges,  mines,  minerals,  quarries,  or  other  valuable 
deposits  known  to  be  available  therein,  and  their  value." 

If,  therefore,  the  easement  were  taxable  as  an  interest  in 
land,  the  nature  of  the  easement,  its  location,  uses,  and  pro- 
ductiveness, might,  by  the  express  terms  of  the  statute,  be  taken 
into  consideration  in  determining  the  cash  value.  The  in- 
dividuality of  the  elements  of  the  road  as  chattels,  L  e.,  spikes, 
rails,  ties,  poles,  wire,  etc.,  has  become  lost,  as  in  other  cases  of 
fixtures,  by  being  transformed  into  other  property,  the  value  of 
which  is  to  be  determined  by  relation  to  that  kind  of  property, 
and  not  to  spikes,  ties,  rails,  etc.,  just  as  fine  furniture  is  valued 
by  comparison  with  similar  articles,  and  noi  with  similar  ma- 
terials to  those  entering  into  its  construction. 

It  is  obvious  that  the  relator's  property  is  vrorOi  mndi  name 
as  a  street  railway,  equipped  and  in  successful  operation,  than 
the  elements  whidi  enter  into  its  construction  would  be  as 
second-hand  railway  material.  It  may  be  worth  much  more 
than  what  it  would  cost  to  reproduce  the  physical  aggregation 
of  property  constituting  such  railway  and  its  equipment,  and 
drcumstanoes  might  exist  which  would  make  it  worth  less. 
The  propriety  of  treating  aggregations  of  property  as  a  unit 
is  as  natural  and  proper  for  the  purposes  of  assessment  aa  for 
sale,  and  this  is  especially  so  where  the  various  articles  are  so 
essential  to  tiie  purpose  for  which  they  are  combined  that  the 
withdrawal  of  one  or  any  class  would  destroy,  or  substantiaUy 
impair,  the  use  of  all  for  the  purposes  to  which  in  their  new 
form  they  are  adapted. 

We  may  take  judicial  notice  that  the  relator's  street  railway 
has  a  large  market  value,  much  in  excess  of  any  amount  fliat 
could  be  obtained  for  tlie  same  if  it  were  to  be  dismantled,  and 
its  rails,  cars,  motors,  wire,  etc.,  sold  separately.  In  such  a  cas^ 
it  would  practically  go  as  junk.  Again,  the  easement  of  a  steam 
railroad  in  a  continuous  ***  right  of  way  through  the  atais, 
over  a  desirable  route,  and  in  use,  has  a  much  greater  value 
than  the  same  kind  of  a  right  not  in  use,  or  in  smaU,  disoon- 
nected  paivels,  or  in  a  remote  region,  where  it  cannot  be  uaed 
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profitably.  Mannfactnriiig  eetablishments  and  large  bxiildingB, 
favorably  located  and  adapted  to  special  nses^  illustrate  the  same 
principle^  and  we  think  it  is  incorrect  to  say  that  the  recognition) 
of  this  principle^  and  its  consideration  in  assessment^  is  taxing 
the  goodwill  of  a  business,  which,  like  executory  contracts,  has 
not  usually,  been  thought  to  be  taxable:  People  v.  Dederick, 
161  N.  Y.  195,  66  N.  E.  927;  Chittenden  v.  Witbeck,  60  Mich. 
401, 15  N.  W.  626. 

The  legislature  has  provided  that  the  track  (whatever  that 
may  mean)  shall  be  assessed  as  personal  property.  In  our 
opinion,  this  term  should  be  construed  to  include  not  only  the 
ties,  spikes,  rails,  and  switches,  but  also  the  right  to  use  the  bed 
upon  which  they  are  placed:  See  Detroit  v.  Detroit  City  B.  Co., 
76  Mich.  428,  43  N.  W.  447.  And  although  the  bed,  i.  e.,  the 
highway,  is  under  the  control  of  the  public,  and  the  right  to  use 
it  is  an  easement  and  interest  in  land,  the  state  may  treat  it  as 
•personal  property  for  assessment,  even  if  it  would  be  otherwise 
considered  real  c^te — a  proposition  that  we  find  it  unnecessary 
to  assert. 

No  good  reason  is  suggested  for  assessing  a  street  railway,  or 
any  other  property,  for  less  than  it  would  readily  sell  for.  This 
railroad  has  for  years  been  assessed  for  a  sum  small  in  com- 
parison with  the  assessment  complained  of,  but  if  it  be  true 
that  former  assessments  have  not  included  the  track,  and  have 
1)e6n  based  solely  upon  the  value  of  certain  items  of  construction, 
each  assessments  may  have  been  much  too  low.  The  propriety 
of  assessing  such  property  as  an  entirety  is  well  supported  by 
authority.  Mr.  Elliott,  in  his  work  on  Bailroads,  advocates  it 
in  the  following  language:  ''The  best  method  of  taxing  the 
property  of  m  railroad  company,  forming  part  of  its  line  and 
used  in  the  operation  ^^  of  its  road,  is  by  regarding  it  as  a 
unit^  and  assessing  the  property  as  an  entirety,  since  any  other 
method  would  dissect  the  property  into  fragmentary  parts,  and 
lead  to  confusion  and  injustice.  Some  of  the  courts  hold  that 
the  property  can  only  be  taxed  as  an  entirety^':  2  Elliott  on 
Bailroads,  sec.  737,  and  note. 

This  subject  was  discussed  in  Adams  Express  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  220, 17  Sup.  Ct  Rep.  305.  That  case 
was  complicated  by  questions  relating  to.  interstate  conmierce, 
the  corporate  business  extending  into  and  over  several  states. 
Yet  the  court  asserted  the  propriety  of  taxation  by  the  states, 
and  admitted  the  power  to  assess  as  a  unit,  and  to  levy  taxes 
upon  an  aliquot  part  of  such  assessment  valuation.    The  case 
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is  Tftluable  also  upon  the  question  which  we  haye  before  alluded 
to,  Yiz.,  the  elements  which  go  to  make  up  the  aggregate  value 
of  the  unit,  and  the  doctrine  was  carried  much  further  than  is 
necessary  in  this  case  by  applying  it  to  an  express  company, 
which  owned  no  easements^  and  had  no  special  privileges  that 
any  private  citizen  does  not  enjoy,  and  whose  only  property  con* 
eisted  of  articles  in  common  use  by  individuals,  but  which, 
treated  as  a  unit,  were  susceptible  of  being  made  the  means  of 
realizing  enormous  profits,  and  probably,  as  a  whole,  worth  in 
the  market  much  more  than  the  integral  parts  of  such  unit,  for 
the  purpose  of  sale.  Whatever  may  be  thought  of  the  effect  of 
this  case  upon  the  right  to  tax  the  goodwill  of  a  business,  or  the 
ability  of  the  owner  of  property  to  use  it  to  extraordinary  ad* 
vantage,  which  we  find  it  unnecessary  to  approve,  we  consider 
it  a  strong  support  to  the  doctrine  that  the  tangible  property 
of  a  street  railway  company  may  be  assessed  as  a  xmi^  and  that 
the  location  of  its  easement  and  tracks  as  to  environment,  and 
the  period  that  it  may  lawfully  use  it,  and  other  exceptional 
privileges  inseparably  connected  with  it,  may  be  considered  in 
determining  the  value  of  such  property;  or,  in  other  words,  the 
assessor  must  not  elimiliate  them  by  making  reductions  in  the 
clear  value  of  the  entire  plant.  Unlike  the  goodwill  of  a  mer- 
chant **^  which  is  ephemeral,  these  are  part  and  portion  of 
the  right  to  make  any  use  of  the  property  for  the  purpose  to 
which,  in  its  new  form,  it  is  adapted.  Its  value  may  be  in- 
creased much  or  little,  depending  upon  the  opportunity  for 
using  it,  just  as  the  value  of  a  modem  sawmill  may  depend 
upon  the  presence  or  absence  of  accessible  timber. 

Mr.  Justice  Cooley,  in  his  work  on  Taxation,  intimates  the 
same  opinion  as  that  quoted  from  Elliott  He  says:  '*The  diflS- 
culties  of  assessing  lines  of  railroad,  which  extend  through  many 
municipalities,  in  the  same  way  that  property  in  general  is 
assessed,  are  so  great  and  so  obvious  that  in  many  states  it  is  not 
attempted,  and  a  franchise  tax  is  imposed  as  a  substitute  for  all 
other  taxation.  But  in  other  states  a  railroad  is  listed,  assessed, 
and  valued  as  an  entirety,  and  the  value  then  apportioned  for 
taxation  between  the  several  municipalities  by  some  standard 
prescribed  by  law,  which  generally  is  the  length  of  line  within 
the  municipalities  respectively.  There  is  no  constitutional 
objection  to  that  method  of  taxing  this  species  of  property,  and 
it  is,  perhaps,  more  just  than  any  other.  In  some  states,  the 
assessing  board  apportions  the  aggregate  value  between  the 
municipalities  according  to  the  estimated  vi^ue  of  that  portion 
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ot  the  road,  with  its  improvements,  lying  within  the  limits  of 
-eadi;  and  inl  still  others,  the  roadbed,  right  of  way,  and  snper- 
stractnre,  are  assessed  as  a  whole,  while  the  buildings  and  local 
impFoyements  are  left  to  be  assessed  locally,  like  the  properiy  of 

natural  persons Where  a  road  is  thus  to  be  assessed  as 

4t  whole,  bridges,  tunnels,  easements  in  and  over  streets,  and 
other  things  and  rights  of  a  like  nature,  are  to  be  taken  into 
acoount,  and  are  not  subjects  of  separate  assessment;  while 
property  not  held  or  used  for  railroad  purposes,  but  of  which  the 
<x>rporation  may  have  become  owner,  should  be  separately  listed 
and  taxed,  unless  the  statute  plainly  makes  a  different  provision. 
«  •  •  •  In  other  states  still,  the  local  assessors  are  left  to  list  and 
value  such  railroad  property  as  is  within  their  jurisdiction,  in- 
•cluding  such  portion  of  the  roadbed  and  supersbructure  as  lies 
within  their  municipality,  in  the  same  maimer  as  they  would 
any  other  property.  In  valuing  railroad  property,  it  must  be 
estimated  by  the  same  standards  as  other  property  is  valued  by'': 
Cooley  on  Taxation,  2d  ed.,  383. 

«8^  In  Louisville  etc.  K.  E.  Co.  v.  Bate,  12  Lea,  581,  it  was 
held  that  the  roadbed,  franchise,  and  superstructure  of  railroads 
are  so  essentially  intermingled,  and  each  so  indispensable  to  the 
value  of  the  others,  that  they  should  be  assessed  together.  This 
is  under  a  statute  declaring  that  "the  roadbed,  roUing  stock, 
franchise,  etc.,  shall  be  known  as  distributable  property,  and 
may  account  for  the  remafk  in  the  case  of  Street  B.  B.  Co.  v. 
Morrow,  87  Tenn.  406, 11  S.  W.  348,  that  "the  franchise  to  be  a 
corporation  is  property,  and  as  such  must  be  assessed.^'  It  is 
noticeable  that  this  case,  which  in  this  respect  goes  further  than 
we  find  it  necessary  to  do,  holds  that  privileges  ought  to  be 
assessed  with  the  tangible  property,  and  adds :  "Here  it  has  been 
assessed  along  with  a  valuable  easement — ^an  interest  in  realty.'' 
We  are  in  accord  with  the  conclusion,  and,  had  the  court  said 
that  the  exceptional  privileges,  instead  of  the  right  to  be  a 
corporation,  were  to  be  considered  property,  and  taxed,  we  might 
think  it  correct,  even  had  the  franchise  been  separately  assessed 
under  the  statute  of  Tennessee  directing  the  assessment  of  fran- 
chises as  property.  In  Street  B.  B.  Co.  v.  Morrow,  87  Tenn. 
406,  11  S.  W.  348,  the  franchise  was  assessed  with  the  ease* 
fnent>  and  this  was  sustained,  though  it  was  said  that  "it  would 
have  been  better  to  have  assessed  these  elements  of  value  with 
the  iron  rails,  ties,  spikes,  etc.,  as  together  constituting  so  much 
street  railway.'* 

The  case  of  Chicago  City  B.  Co.  v.  Chicago,  90  HI.  573,  33 
Am-  Bep.  54,  holds  that  the  easement  in  the  streets,  which  had 
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been  granted  (though  not  in  fee)»  and  by  which  the  oompan} 
had  acquired  rights  in  the  street  which  no  other  person  or  com* 
pany  nor  the  public  possessed^  waa  taxable. 

In  Bascher  t.  East  Detroit  etc.  By.  Co.,  90  Mich.  413^  51  K. 
W.  463,  30  Am.  Si  Bep.  447,  it  was  said  that  the  right  of  way 
of  defendant  waa  an  easement 

In  Grand  Haven  y.  Grand  Haren  Waterworks,  119  Mich.  654, 
78  N.  W.  890,  a  tax  upon  waterpipe  in  the  ground  aa  personalty 
was  held  yoid,  thereby  ^^  perhaps  implying  that  it  was  an 
interest  in  land,  and  that  the  easement  and  its  fixtures  should  be 
assessed  together,  if  assessable  at  all. 

Ill  Detroit  Citizens'  Si  B.  Ca  t.  Detroit,  124  Mich.  449,  83 
N.  W.  104,  it  was  held  that  a  conveyance  of  an  easement  for  a 
street  railway  was  an  interest  in  land:  See  cases  there  cited.  It 
is  none  the  less  an  interest  in  land  because  not  a  freehold  in- 
terest, nor  because  the  legislature  may  have  expressly  directed 
its  assessment  aa  personalty;  nor  should  we  infer  from  the 
latter  fact  that  the  track — ^L  e.,  the  rails,  ties,  etc. — ^muat  be 
assessed  separately,  and  that  the  easement  cannot  be  taxed  at  alL 
We  think  the  legialatare  had  no  such  intention. 

In  People  v.  Commissioners  of  Taxes  of  New  York,  23  Hun, 
687,  it  is  said :  ^A  street  railroad  company  cannot  be  taxed  for  its 
tunnels  and  bridges,  but  it  may  be  taxed  for  flie  easement  ac- 
quired on  the  streets,  and  the  easement  is  to  be  assessed  at  its 
fair  value,  as  a  portion  of  a  continujua  railroad.  The  founda- 
tion columns  and  superstructure  of  an  elevated  railway  are  in- 
cluded in  the  words  lands  and  real  estate,'  and  are  taxable  aa 
auch;  and,  in  assessing  such  foundations  and  superstructure^ 
assessors  are  not  coirfined  to  the  consideration  of  the  land 
covered  thereby,  but  may  consider  their  i>osition,  and  the  busi- 
ness and  profits  to  be  derived  therefrom.  An  easement  of  a 
railroad  upon  lands,  and  its  tracks  and  other  appurtenances,  are 
land,  within  the  meaning  of  the  statute  relating  to  taxation, 
and  are  to  be  assessed  at  their  par  value,  as  a  portion  of  a  con- 
tinuous railroad,  extending  beyond  the  city  limits.** 

In  the  case  of  Pittsburgh  etc.  B.  Co.  v.  Backus,  164  TJ.  S. 
421,  14  Sup.  Ct  Bep.  1114,  Mr.  Justice  Brewer  quoted  with 
approval  the  language  used  in  Franklin  County  v.  Nashville 
etc.  By.  Co.,  12  Lea,  621,  to  the  effect  that :  ''The  value  of  the 
roadway  at  any  given  time  is  not  the  original  cost^  nor,  a  for- 
tiori, its  ultimate  cost  after  years  of  expenditure  in  repairs  and 
improvements.  On  the  other  hand,  its  value  cannot  be  de- 
termined by  ascertaining  the  value  of  the  land  included  in  Qie 
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Toadway^  assessed  at  ihe  market  price  of  adjacent  lands,  and 
adding  the  ^^  yalne  of  the  cross-ties,  rails,  and  spikes.  The 
yalne  of  land  depends  largely  npon  the  nse  to  which  it  can  be 
put,  and  the  character  of  the  improyements  npon  it.  The 
assessable  yalne  for  taxation  of  a  railroad  track  can  only  be  deter- 
mined by  looking  to  the  elements  on  which  the  financial  condi- 
tion of  the  company  depends,  its  traffic,  as  eyidenced  by  the 
rolling  stock  and  gross  earnings  in  connection  with  its  capital 
stock.'* 

Justice  Brewer  said  farther:  ''Connsel  soaght  in  argament 
to  narrow  the  meaning  of  the  words  'railroad  track*  and  'roUing 
stock,*  as  though  the  two  did  not  inclnde  the  entire  railroad 
piroperty;  bnt,  eyidently,  the  supreme  court  of  tiie  state  oon- 
atmed,  and,  as  we  think,  properly,  the  two  terms  as  embracing 
all  which  goes  to  make  np  what  is  strictly  railroad  property. 
•  .  .  •  Obyionsly  it  was  assumed  by  that  court  •  •  •  •  that  by 
these  two  descriptiye  terms  the  legislature,  carrying  out  the 
declared  purpose  of  subjecting  all  property  within  the  state  to 
taxation,  not  expressly  exempted,  meant  to  include  all  the  prop- 
erty owned  or  used  by  the  railroad  companies  in  the  operation  of 
their  roads,  and  which  may  fairly  be  called  ^ilroad  property/ 
And  when  the  statute  proyides  that  sudh  property  shall  be 
assessed  at  its  'true  cash  yalue,*  it  means  to  require  that  it  shall 
be  assessed  at  the  yalue  which  it  has  as  uaed^  and  by  reason  of 
its  use.** 

In  Pullman's  Palace  Car  Co.  y.  Pennsylvania,  141  TJ.  S.  18, 
U  Sup.  Ci  Bep.  876,  it  was  said,  quoting  from  Mr.  Justice 
Miller,  in  State  Bailroad  Tax  Cases,  92  TJ.  S.  608,  611 :  'It  may 
well  be  doubted  whether  any  better  mode  of  determining  the 
Tslue  of  that  portion  of  the  track  within  any  one  coun^  has 
heen  deyised  than  to  ascertain  the  yalue  of  the  whole  road,  and 
apportion  the  yalue  within  the  county  by  its  relative  length  to 

the  whole This  court  has  expressly  held  in  two  cases, 

where  the  road  of  a  corporation  ran  through  different  states, 
that  a  tax  upon  the  income  or  franchise  of  the  road  was  properly 
apportioned  by  taking  the  whole  income  or  value  of  the  fran- 
chise, and  the  length  of  the  road  within  each  state,  as  the  basis 
of  taxation :  In  re  Delaware  Bailroad  Tax,  18  WalL  206 ;  Erie 
B.  B.  Co.  y.  Pennsylvania,  21  Wall.  492.** 

^^^  The  language  of  Fuller,  C.  J.,  in  the  case  of  Adams 
Express  Co.  v.  Ohio  State  Auditor,  166  TJ.  S.  194,  17  Sup.  Ct 
Bep.  305,  is  pointed  in  support  of  the  propriety  of  assessing 
aoch  property  as  a  uipit    He  said:  '^o  more  reason  is  perceived 
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for  limiting  the  yalnation  of  the  property  of  express  companiei 
•to  horaeB^  wagons^  and  fnmiture  than  that  of  railroad,  tele- 
graphy and  flleeping-car  companies  to  roadbed^  rails,  and  tie8» 
poles  and  wires,  or  cars.  The  unit  ib  a  unit  of  nse  and  manage- 
ment, and  the  horses,  wagons,  safes,  poaches,  and  fumitnre,  the 
contracts  for  transportation  facilities,  the  capital  necessary  to 
<*arry  on  the  business,  whether  represented  in  tangible  or  intan- 
gible properly,  in  Ohio,  possessed  a  yalne,  in  combination  and 
from  nse  in  connection  with  the  properly  and  capital  elsewhere, 
which  oonld  as  rightfully  be  recognized  in  the  assessment  for 
taxation  in  the  instance  of  these  companies  as  the  others.  We 
repeat  that,  while  the  uniiy  which  exists  may  not  be  a  physical 
unity,  it  is  something  more  than  a  mere  unity  of  ownership.  It 
is  a  unity  of  use,  not  simply  for  the  convenience  or  peconiarj 
profit  of  the  owner,  but  existing  in  the  very  necessities  of  the 
case,  resulting  from  the  .very  nature  of  the  business.  ....  The 
property  of  an  express  company,  distributed  through  different 
states,  is  as  an  essential  condition  of  the  business  united  in  a 
single  specific  use.  It  constitutes  but  a  single  plant,  made  so 
by  the  very  character  and  necessities  of  the  business.  It  is  this 
which  enabled  the  companies  represented  here  to  charge  and 
receive  within  the  state  of  Ohio  for  the  year  ending  May  1, 1895, 
$282,181,  $358,519,  and  $275,416,  respectively,  on  the  basis, 
according  to  their  respective  returns,  of  $42,065,  $28,438,  and 
$23,430,  of  personal  property  owned  in  that  state- — retnmi 
which  confessedly  do  not,  however,  take  into  account  contracts 
for  transportation  and  accompanying  facilities.  Considered 
as  distinct  subjects  of  taxation,  a  horse  is,  indeed,  a  horse;  a 
wagon,  a  wagon;  a  safe,  a  safe;  a  pouch,  a  pouch.  But  how 
IS  it  that  $23,430  worth  of  horses,  wagons,  safes,  and  poadies 
produces  $275,446  in  a  single  year,  or  $28,438  worth,  $358^519? 

The  answer  is  obvious Neither  does  the  fact  that  the 

property  of  the  express  companies  was  valued  as  a  unit  pn^t* 
producing  plant  violate  any  federal  restriction  upon  the  taxiof 
power  of  a  state  within  which  a  part  of  that  plant  is  found. 
The  value  of  property  depends,  in  a  large  degree,  upon  the  use 
^^^  to  which  it  is  put  If  a  railroad  may  be  valued  as  a  uni^ 
rather  than  as  a  given  number  of  acres  of  land^  plus  so  many 
tons  of  rails,  and  so  many  thousand  ties,  and  a  certain  number 
of  depots,  shops,  etc.,  there  is  no  sufficient  reason  why  the  prop- 
erty of  an  express  company  should  not  be  treated  as  a  unit  plant' 
....  We  are  also  unable  to  conclude  that  the  classification  of 
express  companies  with  railroad  and  telegraph  companies  u 
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subject  to  the  unit  rule  denies  the  equal  protection  of  the  laws. 
That  provision  in  the  fourteenth  amendment  Vas  not  intended 
to  preyent  a  state  from  adjusting  its  system  of  taxation  in  all 
proper  and  reasonable  ways/  nor  was  that  amendment  'intended 
to  compel  a  state  to  adopt  an  iron  rule  of  equal  taxation.'  .... 
Considering,  as  we  do>  that  the  unit  rule  may  be  applied  to 
•express  companies  without  disregarding  any  other  federal  re- 
striction^ we  think  it  necessarily  follows  that  this  law  is  not 
open  to  the  objection  of  denying  the  equal  protection  of  the 
laws.'' 

Mr.  Justice  Brewer>  in  Adams  Express  Co.  t.  Ohio  State 
Auditor,  166  TJ.  S.  185>  17  Sup.  Ct.  Bep.  604,  thus  pungently 
6hows  the  justice  of  the  assessment  of  the  unit  indusive  of  the 
intangible  rights  which  swell  the  value  of  tangible  articles 
which  enter  into  the  property.  He  said:  '^Whenever  separate 
articles  of  tangible  property  are  joined  together,  not  simply  by 
a  unity  of  ownership,  but  in  a  unity  of  use,  there  is  not  in* 
frequently  developed  a  property,  intangible  though  it  may  be, 
which  in  value  exceeds  the  aggregate  of  the  value  of  the  separate 
pieces  of  tangible  property.  Upon  what  theory  of  substantial 
right  can  it  be  adjudged  that  the  value  of  this  intangible  prop- 
erty must  be  excluded  from  the  tax  lists,  and  the  only  property 
placed  thereon  be  the  separate  pieces  of  tangible  property? 
....  To  the  owners  thereof,  for  the  purposes  of  income  and 
sale,  the  corporate  property  is  worth  hundreds  of  thousands  of 
dollars.  Does  substance  of  right  require  that  it  shall  pay  taxes 
only  upon  the  thousands  of  dollars  of  tangible  property  which 
it  possesses?  Accumulated  wealth  will  laugh  at  the  crudity  of 
taxing  laws  which  reach  only  the  one  and  ignore  the  other;  while 
they  who  own  tangible  property,  not  organized  into  a  single, 
producing  plant,  will  feel  tiie  injustice  of  a  system  which  so 

misplaces  the  burden  of  taxation What  a  mockery  of 

substantial  justice  it  would  be  for  a  corporation  ^*  whose 
property  is  worth  to  its  stockholders,  for  the  purposes  of  in- 
come and  sale,  $16,800,000,  to  be  adjudged  liable  for  taxation 
upon  only  one-fourth  of  that  amount.  The  value  which  prop- 
erty bears  in  the  market,  the  amount  for  which  its  stock  can  be 
bought  and  sold,  is  the  real  value.  Business  men  do  not  pay 
cash  for  property  in  moonshine  or  dreamland.  They  buy  and 
pay  for  that  which  is  of  value  in  its  power  to  produce  income 
or  for  purposes  of  sale" :  See,  also.  Fond  du  Lac  Water  Co.  v. 
Fond  du  Lac,  82  Wis.  329,  62  N.  W.  439 ;  Yellow  Eiver  Imp. 
Co  V  County  of  Wood,  81  Wis.  654,  51  N.  W.  1004;    Western 
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XTnion  Td.  Co.  t.  Attorney  General  of  IffaasudnisettB^  12& 
XT.  S.  530,  8  Sap.  Ct  Bep.  961 ;  State  t.  AnderBon,  90  Wis.  550, 
63  N.  W.  746.  Other  casea  are  also  cited  in  the  briefa  d 
connaeL 

The  antfaoritiea  are  sabstantially  uniform  in  aapport  of  the 
propriety  of  asaesaing  public  utilitiea,  auch  aa  railroada,  water- 
worka,  telegraph  lines,  etc.,  aa  unite.  It  ia  ccmtended,  however, 
that  if  a  franchise— L  e.,  an  intangible  license  to  do  an  excep- 
tional business — ia  not  made  taxable  property  by  expreaa  atat> 
ute,  it  cannot  be  taxed  indirectly  by  associating  it  with  tangible 
property,  thereby  increasing  the  valuation  of  the  latter.  We 
think  otherwise,  and  think  it  dear  that  property  diould  be  tax- 
able at  ita  cadi  yalue,  whatever  it  may  be  that  causes  the  Talue. 
If,  aa  is  claimed,  this  property  is  worth,  and  would  bring,  with 
the  franchises  that  are  inseparable  from  and  neceasarily  go  with 
it,  somewhere  from  ten  to  fifteen  million  dollars,  ita  ownen 
have  no  right  to  expect  it  to  be  taxed  on  a  basis  of  one  and 
one-half  million  dollars;  and  we  feel  confident  that  the  legis- 
lature never  contemplated  a  construction  of  the  tax  law  that 
ahould  justify  it  Whether  the  property  ^^^  is  WOTth  audi  a 
sum  is  not  for  us  to  decide.  That  question  is  for  the  aaaesBon 
and  board  of  review,  and,  as  held  by  the  learned  circuit  judges, 
their  determination  cannot  be  disturbed,  if  r^nlar  and  not 
fraudulent 

We  have  endeavored  to  show  that,  whatever  may  be  the  rule 
aa  to  the  assessment  of  privileges  in  the  abstract,  not  connected 
with  tangible  property,  the  latter  may  be  assessed  for  what  it 
is  worth,  without  reference  to  the  cause  of  audi  value,  and  without 
analysis  to  see  if  some  intangible  element  of  value  doea  not  enter 
into  it,  which  should  be  eliminated  upon  the  theory  that  intan- 
gible things  are  not  taxable.  We  have  diown  that  thia  court 
has  held  that  'Hhe  right  to  use  the  tracka  ia  inseparable  from 
the  franchises,  and,  it  not  being  taxable  aa  land,  it  should  prop- 
erly be  taxed  as  an  entirely  to  the  corporation  in  one  plaoe^: 
Detroit  v.  Detroit  CSty  R  Co.,  76  Mich.  428,  43  N.  W.  447. 
It  would  seem  that  we  might  treat  this  caae  aa  decisive  npaa 
the  question  of  assessing  as  a  unit  both  the  track  and  the  priv- 
ileges of  making  exceptional  use  of  the  highway. 

We  will,  however,  take  up  the  subject  of  our  atatutea,  whidi 
are  alleged  to  preclude  the  idea  that  franchises  may  be  treated 
as  property  for  the  purposes  of  assessment  Attention  haa  al- 
ready been  called  to  the  provision  that  property  diall  be  as- 
sessed at  its  true  cash  value;  and  we  have  intimated  our 
opinion  that  the  right  to  be  a  corporation,  and  the  possesaioii  of 
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the  inddental  and  necessary  functions  of  corporations,  were 
not  designed  to  be  taxed,  because  they  have  no  cash  value  under 
fhe  statute,  if  for  no  other  reason.  We  have  not  found  it  nec- 
essary to  hold  that  a  naked  right  to  avail  itself  of  exceptional 
privileges  was  taxable  as  corporate  property.  We  do  not  pass 
upon  that  question.  We  have  also  referred  to  the  statute  which 
expressly  recognizes  the  principle  that  the  environment  of  prop- 
erty may  affect  its  value.  We  may,  at  this  point,  mention  the 
claim  of  counsel  that  the  relator  was  entitled  to  be  informed  of 
the  items  of  the  valuation.  If  the  property  was  to  be  assessed 
as  a  unit,  there  was  no  obligation  to  put  separate  values  on  the 
elements. 

*•*  Section  3831  of  1  Compiled  Lews  of  1897  provides  that, 
^or  the  purposes  of  taxation,  personal  properly  shall  include.'^ 
Then  follows  in  sixteen  subdivisions  the  description  of  various 
kinds  of  property,  and  subdivision  13  is  as  follows:  ''All 
other  personal  property  not  herein  enumerated,  and  not  espe- 
cially exempted  by  law.''  It  is  contended:  1.  That  franchises 
are  not  expressly  mentioned,  and  that  we  should  apply  the 
doctrine  of  ejusdem  generis,  and  consider  them  excluded,  be- 
cause the  section  mentions  only  tangible  property ;  2,  That  pro- 
vision is  made  by  section  3842  for  the  taxation  of  corporate 
property  in  another  way;  and  3.  If  section  3842  shall  be  found 
invalid,  it  is  evident  that  it  was  not  the  inteaition  of  tjie  legisla^ 
ture  to  tax  corporate  franchises  under  section  3831,  and  there- 
fore these  franchises  cannot  be  taxed  at  all. 

We  are  satisfied  that  section  3842  is  unconstitutional  and 
▼oid,  because  it  provides  for  doubly  taxing  the  property  of  cor- 
porations. As  shown  by  the  opinion  of  the  circuit  judges,  the 
value  of  the  stock  less  the  real  estate  was  assessable,  and  the 
cash  value  of  all  personal  property,  less  bona  fide  indebtedness, 
was  assessable.  If  there  should  be  no  real  estate  and  no  debts, 
fhe  entire  property  of  a  corporation  would  be  taxed  twice,  as 
personal  estate ;  and  if  there  were  real  estate,  all  of  the  prop- 
erty would  be  taxed  twice,  part  as  real  estate  and  part  as  per- 
sonal property,  if  there  were  no  debts.  Again,  the  provision 
for  deducting  debts  from  personal  property  would  be  invalid 
because  not  uniform  with  the  usual  method  of  deducting  debts, 
viz.,  from  credits  only.  We  cannot,  however,  sustain  the  claim 
fhat  franchises  cannot  add  to  value  because  of  the  suggestion 
that  tbe  intention  was  to  tax  under  section  3842,  and  not  under 
flection  3831.  Section  3842  shows  an  intention  to  tax  corpcnra- 
tionB  upon  all  property  covered  by  section  8831.    There  is  no 
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intimation  that  anything  was  to  be  omitted.  It  prescribed  t 
method  for  ascertaining  the  amonnt  at  which  a  company  shonli 
be  assessed.  That  method  failings  the  assessor  is  left  ta  tbe 
general  provisions^  or  the  property  cannot  be  assessed  at  *^  al. 
No  one  seems  to  have  claimed  the  latter  effect  of  the  inTsliditj 
of  the  statute.  We  are  satisfied  that  the  property  of  the  relator 
is  taxable  nnder  section  3831. 

Now^  as  to  the  doctrine  of  ejusdem  generis.  Some  kinds  ot 
properly  called  intangible  are  taxable — snch  as  contract  rights 
of  annuity,  royalty,  credits  of  every  kind.  There  is  ground  for 
the  argument  that  every  kind  of  property  that  has  a  cash  vsliM 
is  taxable  under  subdivision  13  of  section  3831,  and  that  in- 
tangible property  is  not  excluded,  some  of  these  other  kinde  of 
intangible  property  being  included.  But  there  are  many  o&& 
kinds  of  intangible  property — such  as  rights  of  action,  and  d 
contracts  executory  in  character — ^that  have  never  been  suppo^ 
to  be  taxable.  Some  of  these  have  a  purely  speculative  value, 
and  some  are  more  certainly  valuable.  These,  like  the  li^ 
to  exist  as  a  corporation,  are  not  taxable.  It  may  be  that  we 
should  say  the  same  of  naked  privileges,  if  it  were  necessary  to 
decide  the  question.  But  tangible  property  is  taxable,  az^ 
the  intangible  rights  of  use  and  location  may  increase  its  valoe 
for  the  purposes  of  taxation.  Such  seems  the  consensus  of  opis* 
ion  in  other  states,  and  such  seems  to  have  been  the  Tmdersiand* 
ing  of  the  legislature,  as  appears  from  section  3850^  if  th^e  a 
anything  in  analogy. 

Having  determined  that  there  is  nothing  to  prevent  prop- 
erty of  this  character  from  being  assessed  as  a  unit,  we  ehoiik 
inquire  whether  there  is  any  reason  peculiar  to  this  particolif 
property  to  prevent  it.  It  is  urged  that  a  practical  oonstrofr 
tion  has  been  given  to  the  tax  law,  and  that  it  has  not  been  tki 
custom  in  this  state  to  tax  property  as  a  imit,  and  to  pensi 
privileges  and  franchises  to  enhance  its  value.  We  do  not « 
understand  the  fact  We  have  supposed  that  mannfacturiii 
institutions,  electric  and  gas  lighting  companies,  and  wates 
works  were  taxed  at  their  full  cash  value,  and  that  the  ri^ 
to  use  the  mains,  poles,  wires,  etc.,  in  the  streets  was  inclndel 
as  without  these  the  value  would  be  comparatively  smalL  Ii 
further  support  of  the  claim  that  the  ®®^  franchises  elionld  b 
included,  see  State  Board  of  Assessors  v.  Central  B.  Co.,  48  3S 
J.  L.  146,  278,  4  Atl.  678;  Belleville  Nail  Co.  v.  People,  » 
111.  399;  Fall  v.  Mayor  etc.  of  Marysville,  19  CaL  391 ;  Centn 
Pac.  H.  B.  Co.  V.  State  Board  of  Equalization,  60  CaL  35  ;  Fos 


Feb.  1901.]    Dbtboit  sra  Ry.  Co.  v.  Common  Council.      607 

du  Lac  Water  Co.  t.  Fond  du  Lac,  8»  Wis.  322,  52  K  W.  43^. 
We  understand  it  to  be  conceded  by  at  least  one  of  the  briefo 
for  rdator  that  '^this  license  or  easement  in  the  streets  is  insep* 
arably  connected  with  the  track,  etc.,  of  the  company,  and 
neither  it  nor  the  track  can  be  assessed  separately,  but  must  be 
valued  together"' :  Citing  State  v.  Anderson,  90  Wis.  650,  63  N. 
W.  746;  Detroit  v.  Detroit  City  B.  Co.,  76  Mich.  428,  43  N.  W. 
447;  People  t.  Mutual  Gaslight  Co.  of  Detroit,  38  Mich.  155. 

It  is  suggested  that  there  are  insuperable  obstacles  in  the 

way  of  an  assessment  of  this  property  as  a  unit,  inasmuch  as  the 

etieet  railway  system  consists  of  several  power  plants,  situated 

at  different  places  along  the  line,  which  extends  through  or  into 

several  taxing  districts;  and,  although  the  assessments  are  made 

by  the  city  board  of  assessors  for  most  of  these,  there  is  one 

that  is  outside  of  the  city,  with  which  this  board  has  nothing 

to  do.    While  it  is  true  that  a  more  satisfactory  and  just  method 

^  would  be  to  have  the  entire  property  assessed  and  apportioned 

'  among  the  districts  by  one  board,  this  is  not  indispensable. 

"^   The  legislature  has  power  to  require  different  portions  to  be 

\  assessed  in  different  places,  and  there  is  nothing  to  prevent  a 

'   fair  division  of  the  value  of  the  property  by  a  mutual  under- 

'■"  etanding  between  the  several  officers,  if  not  in  some  other  way. 

^  In  the  case  of  Adams  Express  Co.  v.  Ohio  State  Auditor,  165> 

^^  U.  S.  194,  17  Sup.  Ct  Rep.  305,  a  board  in  the  state  of  Ohio 

^-   placed  a  valuation  upon  corporate  property  as  a  unit,  although 

^  the  property  was  not  all  within  that  state,  and  took  an  aliquot 

part  of  this  as  a  basis  for  assessment.    If  Ohio  could  lawfully 

f  do  that,  so  could  Pennsylvania,  and  Virginia,  and  Kentucky; 

^  and  it  would  seem  no  more  difficult  in  the  case  before  us  than  iw 

^  that  instance. 

^  ^^"^  Another  reason  given  for  the  claim  that  at  least  a  por- 
^^'  tion  of  this  property  was  not  subject  to  this  assessment  rest^ 
^  upon  an  ordinance  of  the  dty  of  Detroit.  It  arises  upon  the 
^^  fourth  objection,  already  stated,  viz.,  that  the  Qrand  River 
^  Street  Railway  Company,  to  whose  rights  the  relator  has  suo- 
&  ^  ceeded,  is  taxable,  under  a  contract  with  the  city,  at  the  rate  of 
^  one  per  cent  on  its  gross  earnings,  and  that  this  is  in  Ueu  of  all 
^  other  taxes  tot  city  purposes.  There  is  nothing  in  this  which 
¥  does  away  with  the  necessity  of  valuing  the  property,  as  it  ia 
'^l  necessary  for  the  purposes  of  state  and  county  taxes:  Detroit  v. 
t^  Detroit  City  R.  Co.,  76  Mich.  426,  43  N.  W.  447;  but  the  ques- 
t  ^'  tion  is  likely  to  arise  upon  an  attempt  being  made  to  spread  or 
^^  collect  the  city  tax,  and,  as  it  is  discussed,  we  dispose  of  it  here. 
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To  understand  the  question,  we  must  adyert  to  the  hiatnr;  of 
the  transaction.    We  take  this  mainly  from  the  relator's  bieL 
On  August  26, 1808,  a  number  of  perscms  organized  a  oorpoiv 
tion  under  an  act  then  in  the  statutes  known  as  the  ''Tnm 
railway  act^  (see  2  Gomp.  Laws  1897,  sec  6394  et  seq.))  tnd 
called  it  the  ''Orand  Birer  Street  Bailway/'    In  NoTember, 
1868,  the  common  council  of  the  city  of  Detroit  passed  an  oidi- 
nance  granting  to  the  Orand  Biver  Street  Bailway  some  prin* 
lq;es  and  rights.    Section  4  provided  that  the  railway  should 
keep  certain  portions  of  the  streets  in  good  order  and  repair, 
and  free  from  snow,  ice,  etc,  and,  inferentially  at  least,  re- 
quired it  to  pave  the  same.    Section  22  required  it  to  pay  oimiul- 
ly  to  the  city  treasurer,  after  the  expiration  of  five  years,  fifteea 
dollars  on  each  car  used,  ''to  be  collected  as  a  lioense  for  flie 
use  of  the  city.''    This  remained  in  force  until  November  H 
1879.    At  the  time  of  the  organization,  and  when  the  ordinasee 
was  passed,  the  tram  railway  act  provided  for  the  payment  of 
a  specific  tax  of  one-half  of  one  per  cent  of  the  paid-up  capital 
atock,  to  be  in  lieu  of  all  other  taxes.    This  was  payable  to  the 
state.    There  was  a  similar  provision  in  the  street  railway  Uv 
passed  in  1867.    Both  were  repealed  in  1882.    By  reasoQ  of 
this  the  city  could  collect  no  tax  while  that  provision  ^^  coB' 
tinned  in  force,  except  the  license  mentioned  in  the  ordiiiaooe^ 
which  we  understand  to  have  been  paid  without  objection;  \fd 
in  1879  a  conference  between  the  company  and  a  committee  of 
the  council  was  held,  and  a  report  was  made  by  the  oonmiittee, 
with  a  proposed  ordinance,  which  was  afterward  passed.  It 
was  as  follows:  *^  lieu  of  license  fee  and  tax  and  of  the  eiisi- 
ing  charges  for  paving  and  street  supervision,   the  compos] 
should  pay  into  the  city  treasury  a  specific  tax  of  one  per  cen^ 
per  annum  on  their  gross  receipts,  and  should  pay  the  entin 
•cost  of  materials  for,  as  well  as  the  cost  of,  excavating,  gradifi^ 
sxiA  paving,  renewing,  repairing,  and   cleaning  the    roadvaj 
apaces  which  constitute  their  track,  as  the  council  might  reqoii^ 
itserving  to  the  company  the  right  to  use  on  the  surface  of  tbar 
roadways  either  cobblestone  or  some  similar  durable  and  props 
tnaterials.*' 

After  the  repeal  of  the  specific  tax  provision  of  the  tram  rait 
way  law,  in  1882,  the  city  undertook  to  impose  ad  valorai 
(axes  upon  the  company  in  addition  to  the  one  per  cent  provide! 
hj  the  ordinance,  and  litigation  followed,  which  continued  wt 
til  a  new  ordinance  was  passed  and  accepted,  reading  as  f  cdlovi; 
^<Trom  the  first  day  of  July,  188S,  to  the  thirty-fiist  day  of  D^ 
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•cember^  1896^  said  railway  eliall  pay  to  the  city  treasurer  one 
and  one-half  per  cent  of  its  gross  receipts.  From  the  first  day 
of  January^  1897^  to  the  end  of  its  franchise  under  the  ordi- 
nance  approved  November  14^  1879^  said  railway  shall  pay  to 
the  dty  treasurer  two  per  cent  of  its  gross  receipts.  At  the 
expiration  of  each  half  year  during  the  entire  period  above  men- 
tioned^ the  treasurer  of  said  railway  shall  submit  to  the  city 
treasurer  a  sworn  statement  of  such  gross  receipts,  and  shall 
therewith  pay  to  the  city  treasurer  the  percentage  so  found  to 
be  due.*' 

This  was  complied  with  until  1888,  when,  under  the  advice  of 

counsel,  the  dtj  attempted  to  levy  an  ad  valorem  tax,  upon  the 

claim  that  the  ordinance  of  1879  and  the  amendment  adopted 

in  1887  were  ultra  vires.    The  same  claim  is  made  now  by  the 

respondent  in  answer  to  relator's  assertion  that  the  only  tax 

that  the  city  is  ^^^  entitled  to  must  rest  upon  the  agreement 

contained  in  the  ordinance  in  this  case,  as  changed  in  1885.    In 

the  circuit  court  the  respondent's  claim  was  sustained,  upon  the 

groimd  that  ihe  city  had  no  power  to  exempt  the  relator  from 

,    taxation,  or  to  tax  it  upon  a  different  basis  than  that  upon  which 

\   other  properly  is  taxed,  and  that  it  had  no  power  to  impose  a 

i   specific  tax  on  property  which  the  general  laws  of  the  state  sub- 

,   ject  to  an  ad  valorem  tax,  and  that  it  could  not  lawfully  exempt 

".    from  taxation  the  franchise  of  one  street  railway,  and  tax  that 

'   of  another. 

^       The  exact  question  before  us  appears  to  be.  Was  it  lawful  for 

^  the  city  to  make  a  contract  fixing  the  rate  of  city  taxation  which 

should  be  binding  upon  the  city,  after  the  repeal  of  the  specific 

',  tax  imposed  by  the  tram  railway  law,  and  be  efficacious  to  reUeve 

'[  the  street  railway  from  paying  its  share  of  the  general  tax  for 

!.  <^ity  purposes?    Counsel  for  the  relator  contend  that  its  author- 

^,  ity  to  do  so  is  settled  by  the  decision  upon  this  or  a  similar  ordi- 

^\  nance  in  the  case  of  Detroit  v.  Detroit  Ci^  B.  Co.,  76  Mich. 

'. ,  421,  43  N.  W.  447,  while  the  circuit  court  was  of  the  opinion 

that  the  question  is  not  necessarily  concluded  by  that  case,  and 

^  that  what  was  then  said  upon  the  subject  of  the  validity  of  such 

agreements  was  obiter,  because  the  court  decided  only  that  the 

^itr  could  not  tax  under  the  ordinance  and  also  under  the  gen- 

r!  «ral  law.    The  opinion  in  that  case  shows  that  the  tax  upon  the 

^'  basis  of  the  ordinance  amounted  to  six  thousand  two  hundred 

^:  snA  fifty,  dollars  and  forty  cents,  and  the  company  had  made  pay- 

^»  raent  on  the  earnings  for  the  first  half  of  the  ye^-r,  leaving  a 

^'  little  over  three  thousand  dollars  due  for  the  entire  year.    The 

*!  Am.  St.  R9P.,  Vol  LXXXIV-39 
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tax  aflflCfloed  under  the  general  law  was  about  one  thousand  dol- 
lars less  than  the  aggregate  for  the  year  upon  the  basis  of  pe^ 
centage  upon  earnings.    It  was  the  opinion  of  the  leaned  ci^ 
euit  judges  that  the  only  question  decided  was  that  the  city  vai 
not  entitled  to  both  taxes,  and  that  only  that  question  should  be 
considered  to  be  concluded.    Their  opinion  seems  to  rest  upon 
the  proposition  that,  as  the  constitution  forbids  the  creation  of 
private  corporations  by  any  other  than  general  laws,  it  also  for- 
bids the  imposition   ^^  of  different  specific  taxes  upon  coipoisr 
tions  similarly  situated,  and  organized  under  the  same  general 
law,  and  that  the  city  of  Detroit  could  not  discriminate  between 
its  street  railway  lines,  by  taxing  one  and  exempting  another  to 
any  degree,  but  that  ihe  same  rule  must  apply  to  all.    An  ex- 
amination of  the  record  in  that  case  shows  that  it  was  an  action 
of  debt  brought  by  the  city  to  recover  taxes  claimed  to  be  dne. 
The  first  count  claimed  something  over  six  thousand  doUin 
under  the  general  law.    The  second  count  was  for  a  tax  leviei 
under  the  ordinance.    The  circuit  court  held  that  the  law  re- 
pealing the  state  specific  tax  was  constitutional,  and  hence  tte 
property  of  tram  roads  was  thereby  turned  over  for  taxation  un- 
der the  general  tax  law,  and  that  the  ordinance  of  1879,  declared 
upon,  had  been  repealed  by  a  later  one  passed  in  1887,  and  henee 
there  could  be  no  recovery  upon  that  count.    The  city  took  no 
judgment  for  either  tax,  although  it  might  seem  that  it  was  en- 
titled to  one  or  the  other,  and  upon  appeal  the  judgment  was 
afiirmed.    In  disposing  of  the  case,  this  court  showed  that  see- 
tion  22  of  the  organic  act  imposed  a  specific  tax  upon  all  ooipo- 
lations  that  might  be  organized  under  it,  while  by  section  34  it 
was  provided  that  no  such  company  should  construct  a  railway 
in  any  street,  'Vithout  the  consent  of  the  municipal  authorities 
of  such  town  or  city,  and  under  such  regulations,  and  upon  saA 
terms  and  conditions,  as  said  authorities  may  from  time  to  time 
prescribe;  provided,  further,  that  after  such  consent  shall  haie 
been  given,  and   accepted  by  the  company  or  corporati<m  to 
which  the  same  is  granted,  such  authorities  shall  make  no  regu- 
lations or  conditions  whereby  the  rights  or  franchises  so  granted 
shall  be  destroyed  or  unreasonably  impaired,  or  such  company 
or  corporation  be  deprived  of  the  right  of  constructing,  maintain- 
ing, and  operating  such  railway  in  the  street  in  such  consent  or 
grant  named,  pursuant  to  the  terms  thereof.^ 

The  opinion  states  further  that  various  arrangements  were 
made  from  time  to  time  between  the  city  and  the  company,  and 
in  November,  1879,  a  new  agreement  was  '^  made^  wherdty 
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it  was  agreed^  among  other  things^  that  the  defendant  should 
pay  a  yearly  tax  of  one  per  cent  upon  its  gross  receipts,  and  do 
certain  paving,  and  that  ''this  special  tax  and  paving  liability 
should  be  in  lieu  of  license  and  other  taxes  and  paving  charges/' 
In  1882  section  22  of  the  organic  act,  providing  for  the  specific 
tax  was  repealed,  and,  disputes  arising  over  an  attempt  to  apply 
the  general  tax  law  to  the  defendant,  a  new  agreement  was 
made  in  1887,  whereby  it  was  agreed  that  one  and  one-half  per 
cent  should  be  paid  for  a  time,  and  later  two  per  cent,  upon 
gross  receipts,  in  lieu  of  all  taxes,  license  fees,  and  charges.    If 
the  general  law  was  in  force  as  to  dty  taxes  against  the  defend- 
ant, the  agreement  of  1887  was  void,  and  nothing  was  in  the 
way  to  prevent  this  court  from  reversing  the  case  upon  the 
ground  ttiat  the  city  was  entitled,  under  admitted  facts,  to  a 
judgment  for  such  taxes  upon  an  ad  valorem  basis,  under  the 
general  law  and  first  count.    But  it  did  not  do  that.    It  denied 
relief  altogether;  and  while  it  was  distinctly  held  that  the  law 
of  1882  was  constitutional,  and  therefore  repealed  the  state  spe- 
cific tax,  it  was  also  said  that,  since  that  law  was  passed,  the 
parties  had  compromised  their  rights,  and  agreed  upon  another 
sum  that  should  be  paid  in  lieu  of  all  assessable  taxes,  and  that 
this  could  not  be  recovered,  because  the  declaration  counted  on 
the  earlier  and  different  ordinance  of  1879,  which  was  repealed 
by  the  agreement  of  1887.    We  are  unable  to  see  how  this  result 
could  be  reached,  if  the  repeal  of  section  22  in  1882  abrogated 
an  existing  ordinance.    It  seems  to  us  that  the  logical  and  nec- 
essary inference  is  that  the  ordinance  was  a  binding  contract^ 
still  in  force.    To  our  minds,  there  is  no  difficulty  in  this.    The 
legislature  has,  unless  prohibited  by  constitutional  restrictions, 
full  power  to  pass  special  laws,  and  always  had.    The  only  lim- 
itation asserted  is  the  provision  that  private  corporations  can  bd 
created  under  general  laws  only.    But  being  created  uxider  gen- 
eral laws,  the  legislature  may  grant  privileges  to  them  by  spe- 
cial law  in  any  ^^  case  that  it  might  do  the  same  to  individuals, 
unless  some  constitutional  provision,  not  cited,  precludes  it 

Again,  it  may  impose  specific  taxes  upon  corporations.  That 
has  gienerally  been  done  by  the  organic  act,  and  therefore  by 
general  law.  A  spirit  of  fairness  might  seem  to  require  uni- 
fannity  in  such  tax  between  all  corporations  organized  under 
a  general  law ;  but  the  corporations  being  created,  what  is  in  the 
way  of  imposing  specific  taxes  upon  each  according  to  the  cir- 
emnBtancea  attending  each?  The  legislature  is  authorized  to 
impoee  specific  taxes.  It  may  do  so  or  not^  as  it  deems  best    It 
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may  authorize  ciiieB  to  do  so,  and  has  done  so  in  nearlyeverj  city 
or  village  charter  heretofore  granted:  Kitson  t.  liayor  etc.  of 
Ann  Arbor,  26  Mich.  325 ;  Yoongblood  r.  Sexton,  32  Mich.  406, 
20  Am.  Bep.  654.    The  organic  act  under  which  this  street  nil* 
way  was  organized  compelled  it  to  submit  to  such  terms  in  legard 
to  local  taxation  as  it  should  be  able  to  make  with  the  ci^:  See 
Detroit  t.  Detroit  City  B.  Co.,  76  Mich.  421,  43  N.  W.  447. 
And  every  other  street  railway  was  obliged  to  do  the  same.  This 
was  a  general  law,  but  it  left  the  ciiy  to  impose  or  omit  a  speciA 
tax  in  each  particular  case  as  it  should  see  fit    That  may  or 
may  not  have  been  wise.    It  is  not  a  question  of  wisdom,  but  of 
power.    When  the  city  few  fit  to  make  its  easements  and  loal 
taxes  the  subject  of  contract,  the  agreement  bound  both  pi> 
ties,  and  there  is  no  reason  for  requiring  the  private  corporation 
to  live  up  to  every  provision'of  the  contract,  and  permiUing  the 
municipal  corporation  to  disregard  it  at  wilL    Such  contract 
was  made,  and  is  as  binding  as  though  made  by  the  legislaton 
itself.    The  railway  company  has  paid  the  tax  stipulated  for, 
ai^d  been  to  a  large  expense  in  paving,  etc.,  under  the  contract 
The  abolition  of  a  special  tax  and  the  passage  of  a  general  tax 
law  have  not  changed  the  contract.    At  least,  this  was  the  fiev 
we  understand  to  have  been  taken  in  the  case  of  Detroit  v.  De- 
troit City  K.  Co.,  76  Mich.  421,  43  N.  W.  447,  which  we  think 
is  conclusive  of  the  question:  Cooley  on  Taxation,  2d  ed.,  66. 
That,  in  the  absence  ^^  of  constitutional  prohibition,  the  legi§- 
lature  has  unlimited  power,  does  not  admit  of  doubt:  See  At- 
lantic etc.  Ry.  Co.  v.  Lesueur  (Ariz.),  19  Pac  167.    The  re- 
spondent must  be  content  to  measure  its  city  taxes  by  the  term 
of  its  contract 

It  is  contended  that  this  immunity  from  taxation  was  not  ai- 
signable  with  the  property  of  the  Grand  Biver  Bailway  Com- 
pany; but  we  think  this  position  untenable.  The  statute  permits 
an  assignment,  and  all  rights  resting  in  contract  are  included. 
Section  15  of  the  street  railway  law  provides:  "Any  street  rail- 
way company  may  also  purchase  and  acquire,  either  at  public 
or  private  sale,  whether  judicial  or  otherwise,  or  may  hire,  any 
street  railway  in  any  city,  village,  or  township,  owned  by  any 
other  corporation  or  company,  together  with  all  the  real  and 
personal  estate  belonging  thereto,  and  the  rights,  privileges,  and 
franchises  thereof,  and  may  use,  maintain,  and  complete  sud 
road,  and  may  use  and  enjoy  the  rights,  privil^es,  and  fran- 
chises of  such  company,  the  same,  and  upon  the  same  terms,  a» 
the  company  whose  road  and  franchises  were  so  acquired  mi^t 
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hare  done.  Every  street  railway  company  may  also  purcbase, 
hold;  own,  or  taie  upon  lease  such  real  estate,  bams,  stables, 
buildings,  fixtures,  and  property  as  may  be  necessary  for  the 
lue  and  business  of  their  road;  and  the  whole  or  any  part  there- 
of, together  with  their  railway,  fixtures,  property,  and  appurte- 
nances, rights,  privileges,  and  franchises,  may  sell,  lease,  dis- 
pose of,  pledge,  or  mortgage,  whenever  the  corporation  shall 
deem  it  expedient  bo  to  do" :  2  Comp.  Laws  1897,  sec.  6448. 

We  now  approach  a  question  of  fact,  viz..  Was  the  intangible 
personal  property  (i.  e.,  the  franchise)  assessed  with  the  tangi- 
ble property,  and,  if  so,  did  such  assessment  include  the  first 
two  classes  of  franchises?  An  issue  was  framed  upon  this  sub- 
ject, and  the  finding  shows  that  the  franchise  to  construct, 
maintain,  and  operate  the  railway,  and  to  collect  fares,  was 
taken  into  consideration  in  valuing  relator's  personal  property. 
There  is  testimony  which  supports  this  finding;  for  while  Hally 
testifies  that,  in  considering  the  subject,  an  estimate  was  placed 
on  several  ^^^  items  of  property,  and  also  upon  the  franchisesj^ 
the  board  finally  adopted  an  aggregate  sum  which  should  in- 
clude alL  He  was  a^ed:  ^^Mr.  Hutchins  stated,  if  I  recollect 
hia  testimony  correctly,  that,  in  his  talks  with  you,  you  refused 
to  separate  or  give  them  the  franchise  valuations  and  valuations 
of  the  different  pieces  of  property  and  kinds  at  the  times  they 
were  there.  What  was  said  about  that?  A.  Why,  I  did  re- 
fuse. My  testimony  is  simply  that  I  had  placed — that  we  had 
placed — itie  assessment  against  each  one  of  the  companies  aa 
a  unit,  and  had  taken  into  consideration  the  trackage  and  over- 
head system  and  rolUng  stock  and  machinery  and  power-house 
plant  and  the  franchise,  in  making  the  assessment,  and  that 
the  sum  total  represented  the  value  that  we  had  placed  upon 
the  whole  of  if 

This  finding  of  fact  is  final.  The  case,  being  here  by  cer- 
tiorari, ifi  not  to  be  tried  de  novo;  nor  can  the  finding  be  set 
aside  unless  it  clearly  appears  to  be  unsupported  by  the  evi- 
dence :  Dove  v.  Independent  School  Dist,  41  Iowa,  689 ;  Oden- 
dahl  T.  Eussell,  86  Iowa,  669,  63  N.  W.  336;  Independent  Dist 
No.  2  V.  Ehodes,  88  Iowa,  670,  65  N.  W.  624;  People  v. 
Waynesville,  88  111.  469 ;  People  v.  Albright,  14  Abb.  Pr.  305. 

Much  stress  is  laid  upon  the  fact  that  the  assessment  closely 
approximates  the  aggregate  of  certain  items  (one  of  which  was 
franchises,  $2,000,000)  which  were  made  and  reported  by  a 
commission  appointed,  as  we  understand  it,  by  the  coimcil,  to 
ascertain  the  value  of  the  property  with  a  view  to  its  purchase 
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bj  some  one,  which  figures  and  report  were  before  the  aBsesflon 
and  considered  by  fhem.  It  is  insisted  that  we  mnst  find  thst 
this  was  the  actual  assessment^  although  these  items  were  com- 
bined in  the  ndl  finally.  If  the  question  were  not  concluded 
by  the  findings  and  if  we  could  say  that  the  aggregate  contained 
an  assessment  placed  on  the  naked  franchise,  disassociated  fram 
the  tangible  personal  property^  and  irrespeddye  of  the  caflh  yal- 
ne  of  the  whole,  we  might  be  justified  in  treating  it  aa  an  im- 
proper assessment,  and  although  made  in  ^^  good  faith,  a 
legal  fraud.  But  we  are  not  to  hastily  treat  mental  processes 
as  assessments,  and  if  the  assessors  could  be  said  to  have  esti- 
mated the  franchise  separately,  taking  into  account  its  duration 
and  its  profitableness,  to  ascertain  the  value  of  the  plant,  it 
does  not  necessarily  invalidate  the  assessment.  Perhaps  no 
two  of  the  assessors  reached  the  result  by  the  same  process,  but 
that  is  not  materisl,  if  they  finally  concluded  that  the  proper^ 
was  honestly  worth  in  the  market^  in  cash^  the  sum  assessed. 

Complaint  is  made  that  the  assessors  refused  to  specify  to 
relator  separate  values  upon  the  franchise  and  the  tangible 
property,  or  to  tell  how  they  reached  the  conclusion  arrived  at 
by  them.  There  seems  to  have  been  no  misunderstanding  be- 
tween the  parties  as  to  what  property  was  being  assessed.  Both 
knew  it  was  the  street  railway  plant>  and  relator  knew  that  the 
board  claimed  that  the  privileges  should  increase  the  valne  of 
the  tangible  property.  It  had  hearings  before  the  board  and  a 
committee  of  the  council,  acting  under  orders  from  the  council 
in  the  matter  of  review.  It  was  told  that  the  board  had  been 
advised  that  the  franchise  could  not  be  separately  assessed.  It 
is  significant  that  there  is  no  evidence  called  to  our  attention 
that  this  tangible  property,  in  connection  with  the  privileges 
that  belong  to  it,  and  which  would  be  sold  with  it,  is  worth  less 
than  the  amount  at  which  it  was  assessed.  No  offer  was  made 
to  produce  such  proof  before  either  board,  and  we  have  no  rea- 
son for  saying  that  the  property  was  overvalued,  unless  we 
should  sustain  relator's  contention  that  intangible  values  should 
be  eliminated  altogether.  We  think  this  assessment  should  not 
be  set  aside  merely  because  an  effort  may  have  been  made  by 
some  one  to  separate  tangible  and  intangible  values— a  tiling 
that  was  unnecessary,  and  one  that  was  harmlessi,  provided,  as 
already  stated,  the  board  really  did  reach  the  conclusion  that 
the  property  was  worth  and  would  bring  in  cash  the  amn 
adopted. 
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There  is  another  branch  of  fhis  case  which  we  most  yet  ^^ 
consider,  yiz.,  whether  the  proceeding  was  Toid  for  irregularity. 
The  claim  is  made  that  there  are  several  fatal  defects  in  the 
proceedings.    They  are  as  follows: 

^he  assessment-roll  was  not  completed  by  the  board  of  as» 
aessora  on  the  first  Tuesday  of  ApriL 

^o  assessment  had  been  made  against  the  street  railway  com- 
panies on  or  before  the  third  Tuesday  of  April. 

'^0  opportunity  was  given  them  on  or  before  the  third  Tues- 
day of  April  to  see  or  learn  what  their  respective  assessments 
were. 

^0  legal  hearing  was  given  them  by  the  board  of  assessors^ 
sitting  as  a  board  of  review. 

'^No  hearing  on  its  appeal  was  given  relator  by  the  common 
council,  sitting  as  a  board  of  review. 

''The  hearing  given  relator  by  the  common  council  was  not 
a  hearing  of  its  appeal  by  the  common  council  as  prescribed  by 
statute. 

''The  circuit  court  could  not  lawfully  refuse  to  pass  upon  the 
grounds  set  up  in  the  so-called  supplemental  appeal  of  relator 
from  the  action  of  the  board  of  assessors. 

"The  assessment  is  void  because  fraudulently  and  knowingly 
excessive,  and  because  the  judgment  of  the  assessors  was  never 
brought  to  bear  upon  the  value  of  the  relator's  properiy,  and  be- 
cause the  assessors  failed  and  refused  to  separate  the  tangible 
from  the  intangible  personal  property  of  reJator.** 

The  common  council  of  Detroit  is  the  board  of  review,  and 
an  appeal  was  taken  from  the  assessment  made  by  the  board  of 
assessors,  on  April  18th,  upon  grounds  stated  in  relator's 
protest  filed  with  the  board  of  assessors.  In  conformity  to  its 
usual  practice,  the  council  referred  the  matter  to  its  committee 
to  investigate  and  report.  Belator  appeared  before  the  com* 
mittee  and  was  heard  on  several  occasions,  without  objection, 
and  afterward  the  committee  made  a  report  to  the  council  upon 
the  relator's  assessment,  which  was  adopted.  On  the  eighth 
day  of  May,  the  relator  addressed  to  the  council  a  claim  of 
further  appeal,  for  several  additional  reasons  and  grounds.  If 
these  points  were  called  to  the  attention  of  the  board  of  assessors, 
the  proof  has  escaped  our  observation.  They  were  not  included 
in  the  original  protest  It  is  stated  that  ^^  they  were  not 
filed  with  the  council  until  after  the  hearings  before  the  com- 
snittee  were  concluded,  and  on  the  same  evening  that  the  com* 
mittee's  report  was  adopted.    The  circuit  court  held  that 
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•upplemental  appeal  shoxild  not  be  considered.  The  city  dbaiter 
(eection  168)  proTides  for  the  appeal,  and  contains  the  follow- 
ing: ^yery  appeal  shall  be  in  writing,  and  shall  state  specially 
the  gTonnds  of  the  appeal  and  the  matter  complained  of,  and  ni> 
other  matter  shall  be  considered/' 

It  appears  that  the  relator  ascertained  the  amount  of  iti 
assessment,  and  contested  it  repeatedly  before  the  board  of 
assessors  and  the  committee  of  the  board  of  reyiew.  It  raised 
none  of  these  alleged  jurisdictional  questions  now  said  to  be 
fatal,  but  rested  and  relied  upon  the  four  points  contained  in 
its  protest  After  all  of  these  hearings,  if  not  after  the  rq)ort 
of  the  committee,  it  filed  a  paper  claiming  another  appeal  upon 
the  ground  of  alleged  technical  irregularities.  These  were  not 
considered,  and  we  agree  with  the  circuit  court  that  they  were 
not  entitled  to  consideration.  Belator  had  raised  the  meritor- 
ious questions,  and  its  rights  were  in  a  situation  to  be  secured 
upon  reyiew  if  the  council  dealt  unjustly  with  it;  but  it  had 
waiyed  the  technical  ones.  Assessment  and  collection  of  taxes 
is  a  matter  of  so  much  detail  that  absolute  accuracy  is  impos- 
sible, and  the  statute  (1  Comp.  Laws  1897,  sec.  3922)  attempts 
to  protect  the  public  against  irregularities  tiiat  do  not  prejudice, 
and  the  courts  recognize  the  yalidity  of  this  legislation.  'The 
party  alleging  error  must  show  error  to  his  prejudice**:  Louden 
T.  East  Saginaw,  41  Mich.  18,  2  N.  W.  182.  'irregularities  in 
assessment,  when  not  prejudicial  to  protestant,  giye  no  right  to 
recovery'*:  White  y.  Millbrook,  60  Mich.  632,  27  N.  W.  674. 
See,  also,  Stockle  y.  Silsbee,  41  Mich.  615,  2  N.  W.  900;  Wright 
y.  Dunham,  13  Mich.  414;  Bird  y.  Perkins,  33  Mich.  28;  Wilt 
y.  Cutler,  38  Mich.  189;  Auditor  General  y.  Sparrow,  116 
Mich.  574,  74  N.  W.  881 ;  Auditor  General  y,  Keweenaw  Assn., 
107  Mich.  405,  65  N.  W  288. 

^®®  Counsel  contend  that  their  rights  haye  been  yiolated  in 
this:  ''1.  That, after  the  assessment  against  the  relator  was  made, 
it  was  denied  the  right  of  reriew  before  the  board  of  assessors; 
2.  That  the  relator  was  denied  an  opportunily  to  be  heard  by 
the  common  council  upon  the  appeals  taken  by  it  to  that  body." 

They  insist  that  the  method  adopted,  of  not  filling  out  tiie 
roll  until  after  the  amounts  of  assessments  were  fixed  by  the 
board  of  review,  was  not  ai  compliance  with  the  law,  and  conse- 
quently they  were  denied  the  right  of  review  before  the  board 
of  assessors.  We  think  the  method  adopted  was  not  a  com* 
pliance  with  the  law,  and  there  is  no  reason  why  the  board 
should  not  have  a  completed  roll  at  the  time  prescribed:  S?a 


Veb.  1901.]    Djetboit  etc.  By.  Co.  v.  Common  Council.      61T 

Common  Council  of  Three  Rivers  t.  Smith,  99  Mich.  610^ 
S8  N.  W.  481.  But  we  think  this  is  not  fatal  in  this  case. 
The  relator  understood  the  situation,  and  had  an  opportunity  to- 
be  heard  as  effectively  as  though  the  roll  had  been  finished  and 
present  Had  these  questions  been  raised  seasonably,  there 
might  be  more  merit  in  this  contention.  It  is  as  though  the 
relator  had  not  appeared  before  the  board  of  review:  See  Cale- 
donia  v.  Bose,  94  Mich.  216,  53  N.  W.  927.  We  think  the  roll 
was  in  existence,  to  all  intents  and  purposes,  so  far  as  the  ques- 
tions raised  before  the  board  of  assessors  are  concerned :  Audit- 
or General  v.  Ayer,  122  Mich.  136,  80  N.  W.  997. 

Whether  a  second  appeal  was  allowable  or  not,  the  council 
was  justified  in  treating  it  as  abandoned.  It  is  possible  that 
the  relator  had  a  right  to  be  heard  before  the  council  upon^ 
the  subject  of  its  first  appeal,  for  it  cannot  delegate  the  power 
of  final  determination;  but  it  was  not  required  to  notify  the 
relator  when  to  attend.  This  report  was  filed  May  8th.  Pre-^ 
sumably,  it  embodies  all  contests  that  had  arisen.  Several  per* 
eons  who  had  appealed  were  heard  by  the  council  that  night. 
The  relator  contented  itself  with  sending  a  paper  to  be  filed,, 
expressing  a  desire  to  be  heard  ^^  upon  the  matter,  and  also 
upon  a  farther  appeal.  If  it  desired  to  be  heard,  it  should  have 
been  present  and  asked  to  be  heard.  Relator  has  not  been 
denied  due  process  of  law.  It  has  had  its  opportunity  to  be 
heard  upon  every  meritorious  question  that  it  has  raised:  At- 
torney General  ▼.  Jochim,  99  Mich.  371,  41  Am.  St.  Bep.  606^ 
58  N.  W.  611 ;  Bouse  v.  Wayne  Circuit  Judge,  104  Mich.  234, 
63  Am.  St  Rep.  457,  62  N.  W.  359. 

As  foreshadowed  by  what  has  been  said,  the  order  of  the  cir-^ 
cult  court  denying  the  writ  of  mandamus  must  be  affirmed. 

The  other  justices  concurred. 


Taxation.— A  franchise  as  property  Is  liable  to  taxation  accord* 
Ins  to  Its  value:  Mayor  v.  Baltimore  etc.  B.  B.  Ckx,  6  GIU,  288, 
48  Am.  Dec.  631;  note  to  Attorney  General  v.  Bay  State  Mln.  Co., 
96  Am.  Dec.  720. 

As  to  Whether  Ballways  are  to  be  taxed  as  an  entirety,  see 
Applegate  v.  Ernst,  8  Bush,  648,  96  Am.  Dec  272;  monographic 
note  to  New  Albany  v.  Meekln,  56  Am.  Dec  625. 

Corporations.— On  special  and  hostile  legislation  directed  toward 
corporations,  see  the  monographic  note  to  St  Louis  etc  By.  Go.  ▼. 
PauX  62  Am.  St  Bep.  166-182. 


OASES 


SUPREME   COXJET 
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STATE  T.  McDANIEL. 

[78  Mlsfl.   1,  27  South.  994w] 

FALSB  IMPRISONMENT— WANT  OF  JTUBISDIGTIOlf.— 
An  officer  who,  wltbont  Jurtsdictlon,  causes  to  be  arrested  wlCi^ 
«at  a  warrant,  and  who  fines  and  imprisons,  a  person  wlio  hss 
committed  no  offense  in  his  presence,  is  liable  in  an  action  for  filss 
Imprisonment 

OFFIGBR8— LIABILITY  OF  8URBTIX8.— FOr  flUne  te- 
prtsonment,  of  which  their  principal  is  guilty,  the  aoretten  on  Ids 
official  bond  are  answerable. 

Action  against  the  mayor  of  a  Tillage  and  tbe  snretieB  on  Us 
official  bond  to  recoyer  damages  for  his  illegal  act  in  cansing  tiis 
arrest,  without  a  warrant,  of  a  peraon  on  a  charge  of  cruelty  ts 
animals,  not  committed  in  the  mayor's  presence,  and  without 
affidavit  having  been  made,  fining  and  committing  the  accoaei 
to  prison  without  a  trial.  Judgment  on  demurrer  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Hartfield  ft  McLaurin,  for  the  appellant. 

Hardy  ft  Howell,  for  the  appellees. 

»  WHITFIELD,  C.  J.  On  the  authority  of  Bigfaem  ▼.  SWie^ 
<9  Miss.  529,  and  Wilcox  t.  Williamson,  ei  liiss.  310,  tiie  ^ 
pellee  McDaniel  must  be  held  liable.  Li  Orove  t.  Yaii  Dajif 
given  at  length  in  42  Am.  Bep.  648-650,  note,  CSii^  Jnsties 
Beasley,  speaking  for  the  court,  while  declaring  that  ^'the  jma- 
•dictional  test  as  the  measure  of  judicial  responsibility  should  bs 
rejected,''  yet  said  ^  that  the  magistrate  would  be  liable  oe 

(SIS) 
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mother  ground  in  a  case  like  thia,  saying  (page  650)  :  '^t  would 
be  no  1^  answer  for  the  magistrate  to  assert  that  he  had  a 
general  cognizance  oyer  criminal  offenses,  for  the  condnsiye 
»ply  wonld  be  that  the  particular  case  was  not,  by  aoy  form 
of  proceeding,  put  under  his  authority.*'    What  the  magistrate 
does  colore  officii,  his  sureties  are  liable  for.    They  are  not 
liable,  by  the  terms  of  their  bond,  for  independent  wrongs  com- 
mitted by  the  magistrate  acting  wholly  as  an  individual  and 
not  at  all  colore  officii.    The  acts  of  this  magistrate  here  in 
question  were  done  colore  officii,  and  not  at  all  as  an  individual. 
He  was  not  acting,  nor  purporting  to  act,  in  any  mere  in-* 
dividual  capacity,  as  any  private  citizen  would  be.    He  ez« 
pressly  claimed  to  be  acting  as  mayor,  in  the  exercise  of  official 
authority  as  such,  and  it  is  plain  that  this  is  the  true  character 
of  his  acts.    His  action  was  in  excess  of  his  jurisdiction;  or, 
at  all  events,  he  had  no  authority  to  try  that  particular  case, 
except  in  the  manner  required  by  law;  but,  nevertheless,  what 

he  did  was  done  colore  officii,  an-d  his  sureties  are  liable. 

We  approve  the  reasoning  in  the  cases  of  Clancy  t.  Een- 
worthy,  74  Iowa,  740,  35  N.  W.  427,  and  Turner  v.  Sisson,  137 
Mass.  191,  cited  in  the  note  to  McLendon  v.  State,  92  Tenn. 
520,  22  S.  W.  200.  Says  the  court  in  74  Iowa,  at  page  743 
(35  N.  W.  428) :  ''But  it  is  insisted  that,  as  the  constable  is 
ahown  to  have  had  no  lawful  authority  to  arrest  plaintiff,  his  act 
was,  therefore,  not  done  in  the  line  of  his  duty.  In  truth  his  act 
was  in  the  line  (direction)  of  official  duty,  but  was  illegal 
because  it  was  in  excess  of  his  duty.  In  the  discharge  of  offi« 
eial  functions  he  violated  his  duty  and  oppressed  the  plaintiff. 
Thia  is  all  there  is  of  it.  If,  in  exercising  the  functions  of  his 
office,  defendant  is  not  liable  for  acts  because  they  are  illegal 
or  forbidden  by  law,  .and,  for  that  reason,  are  trespasses  or 
wrongs^  he  cannot  be  held  liable  on  the  bond  at  all,  for  the 
reason  that  all  violations  of  duty  and  acts  of  oppression  result 
in  trespasses  or  ^  wrongs.  For  lawful  acts  in  the  discharge  of 
his  duty  he,  of  course,  is  not  liable.  It  follows  that,  if  defend- 
ant's position  be  sound,  no  action  can  be  maintained  upon  the 
bond  in  any  case.'' 

Say  the  court  in  Turner  t.  Sisson,  137  Mass.  191,  192:  ^y 
an  official  act  is  not  meant  a  lawful  act  of  the  of&cer  in  the 
service  of  process.  If  so,  the  sureties  would  never  be  respon- 
sible. It  meana  any  act  done  by  the  officer  in  his  official  capa- 
city, under  color  and  by  virtue  of  his  office" :  See,  also.  State  v. 
THan,  8  Blackf.  72,  23  Am.  Dec.  380,  and  especially  Bmwn  ▼• 
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Wetrer,  76  Miss.  7,  23  South.  388,  as  zeporied  in  71  Am.  St 

Bep.  512,  and  the  note  thereto. 
We  think  the  soretieB  are  liable:  Mnrfree  on  SheriSs,  secGH 
Judgment  is  rerened,  demurrer  overruled,  snd  cause  n- 

manded. 


7alae  Imprisonment.— That  an  officer  may  be  liable  for  ctnstaK 
the  arrest  of  a  person  without  warrant  at  process,  see  the'DNB»> 
graphic  note  to  Tryon  ▼.  Plngree,  67  Am.  St.  Bep.  41&  OoBsitt 
also,  Bergeron  ▼.  Peyton,  106  Wis.  877,  80  Am.  St  B^.  33.  82N.  V. 
201;  Fkumoto  ▼.  Manh,  130  CaL  66,  80  Am.  St  Bep.  78.  62  Fit 
803,  600. 

On  the  liability  of  Sureties  on  Official  Bonds  for  unaotliorM 
arrests  by  their  principals,  see  the  monographic  notes  to  State  t. 
Tlmmons,  78  Am.  St  Bep.  420-425;  Blown  ▼•  WesYer,  71  Am.  8L 
Bep.  61M22. 


CANTON  COTTON  WAREHOUSE  COMPANY  t.  POOL 

[78  Miss.  147,  28  South.  823.] 

MASTBB  AND  SBBVANT  —  LIABILITY  FOB  IND^ 
PBNDENT  TOBTS.— A  master  Is  not  Uable  for  the  Indepeodeit 
tortious  acts  of  his  servants,  committed  with  his  machinery,  W 
not  done  In  his  business  nor  In  the  course  of  the  employment « 
his  servants. 

MASTBB  AND  SBBVANT— LIABILITT  FOB  PBACTlCAt 
JOKB.— A  master  Is  not  liable  for  the  results  of  a  practical  job 
committed  by  his  servants  on  a  stranger,  wholly  outside  the  conm 
of  their  em|4oyment 

Action  to  recover  for  personal  injury  resulting  from  a  pn^ 
tical  joke.  Defendant^  appellant  here,  was  engaged  in  wxoior 
facturing  ice,  the  plant  being  operated  at  night  and  lighted  by 
electricity.  Plaintiff,  appellee  here,  and  two  companion^  lO 
countiy  boys,  met  an  old  acquaintance  employed  by  the  de- 
fendant as  night  watchman.  The  latter  invited  them  to  ia- 
spect  the  plant  Before  the  inspection  began  the  watchmaB 
related  to  the  boys  some  marvelous  effects  produced  by  the  ex- 
plosion of  a  boiler  in  the  plant  some  time  previously.  Duroi 
the  tour  of  inspection,  and  while  all  of  the  partieo  were  in  tbe 
engine-n>om,  the  watchman,  or  a  confederate,  turned  oS  ^ 
electric  lights  and  allowed  a  vast  amount  of  steam  to  escape 
from  the  boiler.  This  alarmed  the  plaintiff,  who,  thinkii* 
that  the  boiler  was  exploding,  made  a  hasty  eidt  tiuroiigh  la 
open  door,  and  falling  struck  his  head  upon  an  iron  rail,  csai- 
ing  the  injury  complained  of.  Verdict  and  judgment  for  plaio* 
tiff,  and  defendant  appealed. 
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W.  H.  Powell,  A.  K.  Foot,  and  Mayes  &  Harris,  for  the  appel- 
lant. 

Ohristman  ft  Howell,  for  the  appellee. 

*"  WHITFIELD,  C.  J.    The  act  done  here  was  not  the 
^aet  of  the  master.    It  was  not  done  in  the  master's  business, 
but  was  an  enterprise  wholly  disconnected  therefrom,  done 
^ezdnsiyely  on  their  own  account  by  the  employ6i,  for  the  highly 
reprehensible  purpose  of  playing  a  practical  joke.    It  reiy 
•dearly  appears  that  though  the  implements  used  were  those  of 
the  company,  used  in  certain  ways  in  the  making  of  ice,  they 
iwere  in  this  act  not  used  as  they  would  be  in  the  making  of  ice. 
The  damming  of  the  coal-scoop  on  the  iron  stairs,  and  the 
shutting  off  of  steam,  usually  self-regulating  by  the  automatic 
air  pump,  the  turning  out  of  the  electric  lights,  and  the  yelling 
of  the  voices  were  not  modes  of  making  ice,  but  were  a  use 
solely  for  a  mischieyous  purpose  of  those  engaged  in  it,  and  in 
so  sense  an  act  done  in  the  master's  business.    The  case  is 
/wholly  different  from  Richberger  v.  American  Express  Co.,  73 
Miss.  161,  55  Am.  St  Rep.  522,  18  South.  922.    There  Rich- 
berger was  in  the  express  company's  oflBce,  transacting  express 
business.    The  agent  was  refunding  him  an  ^^  oyercharge, 
jind  taking  a  receipt  therefor,  and  "immediately"  upon  the 
signing  of  the  receipt,  so  that  there  could  be  no  logical  separa- 
tion of  what  he  did  in  the  assault  from  the  transaction  of  the 
express  business,  committed  the  assault    The  appellee  here 
was  engaged  in  no  business  with  the  appellant,  buying  no  ice. 
No  employ*  of  appellant  was  engaged  in  transacting  any  busi- 
ness of  his  master's  with  appellee.    The  acts  done  in  the  per- 
petration of  this  practical  joke  were  wholly  out  of  the  line  of 
their  employment    That  the  appellee  has  no  cause  of  action 
Against  appellant  is  made  plain  by  the  authorities  collected  in 
the  exhaustive  note  to  Ritchie  t.  Waller,  63  Conn.  166,  38  Am. 
8t  Rep.  361,  28  Atl.  29,  and  by  Illinois  Cent.  R.  R.  Co.  v. 
liaiham,  72  Miss.  32,  16  South.  757;  and  see  specially  Rounds 
T  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  136,  21  Am.  Rep.  697; 
Bowler  v.  CConnell,  162  Mass.  319,  44  Am.  St  Rep.  369,  38 
N.  B.  498 ;  Smith  t.  New  York  Cent  etc.  R.  R.  Co.,  78  Hun, 
^24,  29  N.  Y.  Supp.  640.    In  Bowler's  case,  the  court  say: 
<<An  act  done  by  a  servant  while  engaged  in  his  master's  work, 
but  not  done  as  a  means  or  for  the  purpose  of  performing  that 
work  is  not  the  master's  act"    This  is  said  to  be  too  broad  a 
statement  of  the  law,  at  page  164,  27  L.  It  A.,  in  the  note  le- 
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Cemd  to,  lieoaiue  it  does  not  proyide  tor  the  "^misoBe  of  i  in- 
gerouB  maohiiie,  as  in  Texas  etc  Ry.  Co.  t,  SooTillc,  62  M 
730,  10  a  0.  A.  479,''  a  case  leUed  on  by  appellant,  affinaed 
by  a  divided  conrt  But  manifestly  this  is  not  a  case  like  cm 
wbeiB  the  question  is  as  to  the  custody  of  dangerous  impk- 
ments,  as  steam-engines,  dynamite,  torpedoes,  etc  The  oi£- 
nary  appliances  in  use  in  an  ice  factory  cannot  be  8o  dsBBd, 
certainly  not  a  coal-scoop  and  electric  lights.  The  true  teifc 
is  very  clearly  stated  in  Smith  ▼.  New  York  Cent  etc  B.  &  Co, 
78  Hun,  624, 29  N.  Y.  Supp.  540,  a  torpedo  case.  Says  the  oomt: 
'If  by  doing  what  he  did  he  went  outnde  of  his  emplojmat 
in  order  to  effect  a  purpose  of  his  own,  in  exploding  the  tnp^ 
does  for  his  own  amusement  and  not  for  the  purpose  of  ogul* 
ing  the  train,  then  the  c<«ipany  would  not  be  liable" 

^^  The  inquiry  is  not  whether  the  act  in  question  m  vq 
case  was  done,  so  far  as  time  is  concerned,  while  the  serfsnt  s 
engaged  in  the  master's  business,  nor  as  to  the  mode  or  minsff 
of  doing  it,  whether  in  doing  the  act  he  uses  the  applianeei«f 
the  master,  but  whether,  from  the  nature  of  the  act  itself  v 
actually  don^  it  was  an  act  done  in  the  master^s  busineB  or 
wholly  disconnected  therefrom  by  the  servant,  not  as  semn^ 
but  as  an  individual  on  his  own  account  In  the  light  of  fhm 
principles  it  is  dear  there  was  nothing  to  go  to  the  jury,  oi 
the  peronptory  charge  asked  by  the  defendant  should  have  beo 
giyen.' 

BeTersed  and  remanded^ 


A  ICaster  is  not  liable  for  the  Aets  of  his  Servant  where  te 
departs  from  the  employment  for  purposes  of  his  owtt»  even  tlioatfc 
he  may  at  the  time  be  making  use  of  the  master's  Imptenienti 
which  have  been  intrusted  to  him  in  the  business:  See  the  mon^ 
graphic  note  to  fioodloe  t.  Memphis  etc  &  B.  Oodv  64  Am.  St  fie^ 

n-e& 


KIBBT  T.  STATIL 

[78  Bliss.  175»  28  South.  840.1 

JUDOB  -DISQUALIFIOATION  OF.— The  fact  that  the  V» 
siding  Judge  was  district  attorney,  and  as  such  drew  the  IndJctzDei^ 
upon  which  the  defendant  was  tried,  does  not  disqualiQf  the  jsdf* 
from  presiding  in  the  case,  under  a  statute  prohibiting  a  Judged 
preside  in  any  case  wherein  he  may  have  been  of  counsel 

Indictment  and  trial  for  murder.    The  accused  objected  to 
the  presiding  judge,  on  the  ground  that  he  was  disqnslifi^ 
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frain  sittmg;  because  lie  had  formerly  been  dirtricl  attomey, 
and  as  such  had  drawn  the  indictinent  upon  which  the  accnsed 
was  on  triaL  The  objection  was  oyeiraled  and  the  aocnaed 
appealed. 

W.  B.  Bides,  for  the  appellant. 

M.  McClnrgy  attorney  general,  for  the  aCate. 


CALHOON,  J.  This  case  is  presented  for  appeHani  wiQi 
marked  ability  by  counsel  appointed  by  the  conrt,  who  deserves 
aU  credit  for  his  nnremunerated  serrices  and  laborious  and  in* 
telligent  research,  on  account  of  which  we  regret  we  cannot 
concur  with  him.  The  accused  had  every  possible  point  made 
for  him  in  the  court  below  and  here.  Code  of  1892,  section 
919,  prohibits  a  judge  to  preside  where  he  is  of  kin  to  any 
party  to  the  cause,  or  interested  in  i^  or  ^wherein  he  may  have 
been  of  counsel."  Does  the  word  '^counsel"  include  a  district 
attorney  who  has  had  no  further  interest  in  the  case  than  sim- 
ply to  draw  the  statutory  indictment?  This  is  the  only  ques- 
tion in  this  record  worthy  of  consideration  or  insisted  on.  A 
district  attorney  need  not  be,  and  ought  never  to  be,  in  the 
grand  jury  room,  unless  invited  to  be  there  by  the  grand  jury 
for  information  ''in  a  case  in  order  that  tiie  same  may  be 
presented  in  the  manner  required  by  law'':  Code  1892,  sec 
1556.  He  need  not  draw  or  eyen  sign  an  indictment:  Eeith* 
ler  T.  State,  10  Smedes  ft  M.  192.  ^'^  If  it  is  duly  presented 
in  open  court  and  marked  ''Filed''  by  the  derk,  it  is  enough. 
We  have  no  such  statute  as  that  of  Texas,  the  decision  under 
which  is  relied  on  by  appellant  With  us  the  district  attorney 
^appears  and  prosecutes  for  the  state"  when  there  is  arrest 
made  and  proceedings  commenced  under  the  indictment  Be- 
cause one  may  be  the  general  counsel  for  the  state  or  a  priyate 
person  cannot  disqualify  him  from  presiding  in  a  case  in  which 
he  was  not  actuaUy  of  counsel,  did  not  advise,  and  was  igno- 
rant of  the  facts,  as  we  must  presume  in  the  case  at  bar.  If  it 
had  been  shown  that  the  judge,  as  district  attorney,  had  heatrd 
the  facts  and  advised  and  dravm  the  bill,  a  yery  different  case 
would  be  before  us.    ' 

The  record  shows  a  deliberate  murder  for  robbery,  and  no 
error  is  found  in  it,  after  the  most  careful  examination.  Exe- 
cution of  the  sentence  is  set  for  Saturday,  January  6,  1901, 
between  11  o'clock  A.  M.  and  4  o'clock  P.  M.,  in  the  manner 
and  at  the  place  as  prescribed  by  law. 

AflBxmed. 
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IMsqnallfled  Xad^— Acting  as  adTooate  and  gtwlDg  eononl  tit 
inattflr  kp  good  canae  of  diaqnaliflcation  of  a  judge.  In  a  cue  iil» 
ing  out  of  anch  matter  after  his  appotatmeut  mm  jndfo:  Mmm  i 
JUlaa,  46  M.  H.  69^  84  Am.  Dec.  U4. 


ALABAMA  AND  YICESBURO  RY.  00.  t.  WILLIAIISL 

(7B  Miss.  209,  28  Sontb.  8B8.] 

ILLBOITIMATES  -CONSTRUCTION  OF   BTATirrBS  » 

13PBCTING.— The  mle  that  statutes  making  innoTations  on  ttt 
•common  law  most  be  strictly  construed  applies  to  statatea  eni' 
ferring  lights  on  iU^timate  chUdren. 

ILLEGITIMATB8.— THE  WORD  **CHILDRBN"  osed  H  t 
atatute  does  not  indnde  illegitimates. 

PARENT  AND  CHILD— ILLBGITIMATBS-RIOHT  TO 
RECOVER  FOR  INJURT  TO.— Statutory  rights  of  sctlon  gfm 
kindred  for  injuries  do  not  onbrace  Illegitimate  Undred*  witlMat 
'express  mention. 

ILLEGITIMATES.— The  mother  of  a  bastard  cannot  sue  ftr 
Injury  to  bim. 

ILLEGITIMATB&-THB  MOTHER  of  a  bastard  cannot  1» 
lierlt  from  him. 

Action  by  a  mother  to  recover  from  a  railway  company  te 
the  negligent  killing  of  her  illegitimate  son.  Judgment  fff 
plaintiff.    Defendant  appealed. 

McWillie  ft  Thompson/ for  the  appellant 

T.  McEnight  and  A.  J.  McLaurin,  for  Ihe  appellee. 

■**  CALHOON,  J.  There  is  no  reason  for  oyerruling  ^ 
iSBM  of  Illinois  etc.  R.  B.  Co.  t.  Johnson,  77  Miss.  727,  « 
South.  753,  and  the  conclusion  reached  in  that  case  should  be 
the  same  in  this.  At  the  common  law  an  ill^timate  conli 
not  inherit  from  his  own  mother  or  anyone  else,  and  he  com 
not  transmit  by  inheritance,  except  to  the  heirs  of  his  own 
body.  He  might  become  the  propositus  of  a  new  line  ot  ^ 
scent  from  himself^  but,  until  a  child  was  bom  to  him  in  wed- 
lock, he  had  no  kindred — ^no  father,  no  mother,  no  sister,  fl^ 
brother — and  nothing  which  he  did  not  acquire.  AU  kindup 
was  denied,  and  no  blood  connection  recognized,  except  th«t  fl* 
<x)urts,  for  the  actual  protection  of  his  life  as  a  person  in  fl* 
body  politic,  would  ascertain  the  natural  mother,  and,  for  to 
•conservation  of  the  morals  and  decencies  of  socielj,  would  bok 
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into  his  natural  blood  kinship  in  vindicating  the  statates  against 
incesi  Statutes  denouncing  penalties  reached  him,  as  thej 
3id  all  other  persons,  but  statutes  could  not  be  availed  of  which 
ironld  improve  his  condition,  unless  they  expressly  included 
illegitimates  in  their  terms.  The  reason  was  to  discourage 
adiUteiious  connections. 

In  Edwards  v.  Gaulding,  38  Miss.  165,  our  court  announces 
the  rule  of  strict  construction,  which  runs  through  all  our  re- 
ports, of  all  statutes  making  innovations  on  the  common  law, 
"^^  and  applies  that  rule  of  construction  to  a  statute  conferring 
rights  on  illegitimates.  That  statute  was  that,  'hereafter  all 
illegitimate  children  shall  inherit  the  property  of  their  mothers, 
and  from  each  other,*'  etc.,  and  the  court  held  that  even  the 
legitimate  children  of  a  bastard  dying  before  the  act  could  not 
inherit  from  an  illegitimate  uncle  or  aunt  dying  after  its  pas- 
sage. Previously  to  this  decision  our  court  had  been  equally 
as  explicit  in  Porter  v.  Porter,  7  How.  (Miss.)  110,  111,  40 
Am.  Dec.  55.  It  holds  that  bastards  are  not  comprehended 
under  the  word,  "children,**  in  our  statute  of  descents;  that 
those  bom  out  of  wedlock  are  not  numbered  among  children; 
that  the  word  ''children,**  in  a  will,  where  there  were  both 
legitimates  and  illegitimates,  means  legitimate  children  only; 
that  illegitimates  could  not  be  the  ''stock  through  which  consan- 
guinity could  be  traced** ;  that  they  ceuld  not  inherit  from  their 
mother,  and  that  "it  is  the  policy  of  the  law  to  sustain  the  in- 
stitution of  marriage  as  the  surest  and  safest  groundwork  on 
which  society  can  rest,  and  to  make  that  the  only  source  from 
which  inheritable  blood  can  flow.** 

Discussion  might  well  end  here,  on  the  decisions  of  our  own 
state.  But  the  doctrine  is  settled  in  the  same  way  in  nearly 
all  the  states,  if  not  all,  which  treat  of  it  In  Vermont  a  stat- 
ute gave  a  right  of  action  to  anyone  "in  any  manner  dependent 
en**  a  person  injured  or  dying  by  intoxicating  liquors,  against 
the  seller  of  the  intoxicant.  In  Good  v.  Towns,  56  Vi  410, 
48  Am.  Kep.  799,  a  man  named  Good  died  from  intoxicating 
liquor,  and  Mary  M.  Good  sued  the  seller,  averring  that  she 
had  lived  with  Mr.  Good  as  his  wife,  but  not  in  lawful  wedlock, 
for  many  years,  and  had  borne  him  eight  children,  and  that 
he  had  acknowledged  them  as  his,  and  her  as  his  wife,  in  the 
eommunity,  though  he  was  in  fact  married  to  another  woman, 
who  lived  in  Massachusetts,  and  who  had,  long  before,  been 
through  the  ceremony  of  marriage  with  another  man.  Marj 
H.  Good  was  joined  in  her  suit  by  an  illegitimate  minor  daugh- 
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tar  of  her  unlawful  coimection  with  Mr.  Good,  alflo  depeniEil 
on  him  for  *^*  support  The  court  denied  relief  on  thegromd 
that  the  legislature,  by  the  word  ^dependent,"  meant  'l^dl} 
dependent/'  which  could  not  refer  to  an  adulteress  or  an  iO^ 
gitimate,  without  express  mention,  and  that  the  act,  being  u 
innovation  on  the  common  law,  must  be  strictly  constroed,  ani 
•0  aa  not  to  violate  the  public  policy  of  discouragement  of 
illicit  intercourse.  This  is  an  extreme  case,  but  the  ruling 
was  manifestly  right 

In  McDonald  v.  Pittsburgh  etc.  By.  Co.,  144  Ind.  459,  J^ 
Am.  St  Bep.  185,  43  N.  K  447,  Judge  Monks  collates  & 
authorities  on  this  subject,  and  they  practically  speak  with  one 
Toice.  Last  year  the  whole  doctrine  was  commented  on  ia 
Citizens'  Street  By.  Co.  t.  Cooper,  22  Ind.  App.  462,  72  Aid. 
St  Bep.  319,  53  N.  E.  1092  et  seq.,  with  full  approTsL  Se^ 
also,  Blair  t.  Adams,  69  Fed.  243 ;  5  Am.  &  Eng.  Ency.  of  lav, 
new  ed.,  1095 ;  Williams  y.  Kimball,  35  Fla.  49,  48  Am.  St 
Bep.  238,  16  South.  783,  and  also  the  authorities  cited  in  tke 
briefs  of  counsel  on  both  sides  in  the  case  at  bar  and  in  & 
briefs  and  opinion  in  Illinois  etc  B.  B.  Co.  y.  Johnson,  77  Uia- 
727,  28  South.  753. 

If  anything  can  be  said  to  be  settled  on  reason  and  aath(8^ 
ity,  it  is  that  statutory  rights  of  action  giyen  kindred  for  iBJQ- 
ries  done  another  do  not  embrace  illegitimate  kindred,  without 
express  mention.  Legislation  must  be  presumed  to  be  enacted 
in  the  light  of  the  common  law,  and  not  to  giye  or  enkige 
rights  denied  at  common  law  to  a  class  separated  by  it  from 
the  common  mass,  without  express  mention. 

Counsel  cite  Marshall  y.  Wabash  B.  B.  Co.,  120  Mo.  275, 25 
S.  W.  179,  where  the  right  of  the  mother  of  a  bastard  to  sue 
for  his  death  was  sustained.  It  will  be  seen  on  page  283  (A 
120  Mo.,  25  S.  W.  181,  that  the  opinion,  in  fact,  rests  on  two 
statutes  of  the  state  of  Missouri,  the  first  declaring  the  motha 
to  be  the  natural  guardian  of  her  illegitimate  child.  We  h&n 
no  such  statute  in  Mississippi.  The  second  declares  that  the 
mother  may  inherit  from  her  bastard  child.  We  haye  no  saA 
etatute  in  Mississippi.  Here  the  mother  of  a  bastard  cannot 
inherit  from  him. 

^^'^  Now,  if  we  turn  to  the  statute  under  which  appellee  sncd 
(Laws  1898,  p.  83),  we  see  that  it  refers  to  the  'Vidow,  h^ 
'jand,  father,  mother,  aister,  brother*'  of  deceased,  and  we  hold 
that  it  refers  only  to  the  legal  widow,  husband,  father,  mother, 
•ister,  brother,  because  illegitimates  are  not  expressly  included 
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People  munarried  can  leave  no  widow  or  husband^  and  illegiti- 
mates  can  leave  no  father^  mother,  sister,  or  brother,  because 
they  conld  have  none  at  common  law,  and  no  statute  enables 
them  to  have  either.  The  collocation  shows  that  legitimates 
only  could  have  been  referred  to.  Certainly,  the  putative 
father  was  not  meant,  and  the  adulterer  or  adulteress  could 
not  be  meant  under  the  terms  'husband  or  widow,''  and  we 
can  imagine  no  process  of  reasoning  by  which  the  courts  can 
interpolate  the  words  ^^whether  legitimate  or  illegitimate^'  be- 
fore the  words  ''father,  mother,  sister,  or  brother."  Courts  can 
only  pronounce  what  the  law  is,  not  what  they  may  think  it 
onght  to  be. 

The  plaintiff  below  had  no  right  to  sue.  If  the  right  exists 
in  anyone,  it  cannot  possibly  exist  in  anyone  but  the  executor  or 
administrator  of  the  deceased. 

Beversed  and  remanded. 


lUesritisiates.— The  word  "chnd"  or  ''chUdren***  when  used  in  a 
statute,  means  legitimate  child  or  childreni:  McDonald  v.  Pitts- 
burgh etc  Ry.  Ck>.,  144  Ind.  459,  55  Am.  St  Rep.  186,  43  N.  B.  447. 

Death  of  niegitiznate.—- A  father  cannot  recover  for  the  death 
of  an  illegitimate  son:  McDonald  v.  Pittsburgh  etc.  Ry.  Co.,  144 
Ind.  469,  66  Am.  St  Rep.  185,  43  N.  E.  447.  Bee^  too^  good  ▼• 
Towns,  66  Vt  410,  48  Am.  Rep.  799. 


JONES  T.  SOMEBVILLE. 

[78  Miss.  269,  28  South.  040.] 

HUSBAND  AND  WIFB-CONVBYANOB  TO  PRBVBNT 
INHBRITANGB  BT.~FRAUD  on  marital  rights  cannot  be  predl* 
cated  of  a  voluntary  conveyance  by  either  husband  or  wlfe^  made 
to  prevent  the  other  from  inheriting. 

A.  A.  Armistead,  for  the  appellant. 
Bush  ft  (Jardiner,  for  the  appellee. 

*^  CALHOON;  J.  Mrs.  Jones  seeks  canoenation  of  a  vol- 
imtary  conveyance  made  by  her  husband,  S.  B.  Jones,  a  few 
months  before  his  death,  to  the  appellee,  Mrs.  Somerville,  a 
daughter  of  a  former  marriage,  by  which  he  gave  her  real  es- 
tate in  value  equal  to  about  two-thirds  of  Jiis  entire  fortune. 
ThiB  conv^ance,  the  bill  charges,  was  executed  secretly,  with- 
out the  wife's  knowledge,  and  held  by  the  grantee,  Ifn.  Som* 
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tnrille,  until  a  day  or  tro  after  Mr.  Jones  died^  when  she  fikd 
it  for  record  on  the  day  of  her  father's  fnneiaL  This  oimvej- 
ance  leseryes  to  Mr.  Jones^  the  grantor^  the  ^^^poBsessioii,  in- 
oome,  and  profits''  of  the  land  until  his  death;  he  to  pay  iht 
taxes  and  keep  the  plantation  in  repair.  On  the  same  day  of 
the  ezecation  of  this  instmmenty  as  the  bill  cbaigea,  Hr.  Jozks 
made  his  will,  in  which  he  refers  to  the  conyeyance,  proTideB 
that  it  shall  not  be  regarded  aa  sn  advancement  to  Mrs.  Somer- 
viUe,  and  then  gives  all  his  remaining  property,  one-third  to 
her,  one-third  to  a  daughter  of  his  marriage  to  oomplainsnt^ 
and  one-third  to  complainant,  his  widow,  the  one-third  to 
complainant,  however,  to  determine  at  her  death  or  marriage. 
Mrs.  Jones  renonnces  under  the  will.  She  charges  that  the 
conveyance  was  designed  to  be^  and  was,  a  fraud  on  her  rights 
as  wife.  The  bill  was  demurred  to,  the  demurrer  enistained, 
and  Mrd.  Jones  appeals.  Her  contention  is  presented  with  sig- 
nal ability,  and  has  had  our  very  careful  consideration. 

The  question,  sharply  defined,  is  whether  or  not  fraud  oa 
marital  rights  can  be  predicated  of  a  voluntary  oonyeyance  by 
either  husband  or  wife,  made  with  the  purpose  to  prevent  the 
other  from  inheriting.  It  is  clear  that  fraud  on  a  child  could 
not  be  predicated  of  such  an  act,  though  done  with  design  to 
prevent  its  inheriting.  Is  the  wife  in  any  better  situation?  In 
this  state  marital  community  property  is  unknown,  dower  and 
curtesy  tenancies  no  longer  exist,  and  absolute,  independent^ 
and  separate  dominion  over,  and  power  of  disposition  of,  prop- 
erty now  pertain  to  each  of  the  parties  to  the  marriage.  The 
•^  only  feature  in  reference  to  the  property  of  the  husband  or 
the  wife  in  distinction  from  the  property  of  any  other  person 
is  that  each  inherits  from  the  other  a  child's  part  of  eveiytiiing 
owned  at  death,  and  where  there  are  no  children  or  descraidants 
of  them,  each  inherits  all,  and  where  a  will  is  made  not  satisfse* 
tory,  the  survivor  may  renounce  under  it  and  take  the  distrib- 
utive share  as  upon  intestacy:  Code,  sec.  4496. 

In  1848  the  law  as  to  realty  gave  the  wife  dower  in  what  he 
died  seised  and  possessed  of,  or  had  before  conveyed  withoul 
her  relinquishment  of  dower.  As  to  personalty,  in  case  of  the 
death  of  the  husband  intestate,  it  gave  the  widow  a  child's  part, 
or,  if  no  children,  one-half:  Hutchinson's  Code,  621.  While 
that  law  prevailed,  one  Cameron  executed  a  voluntary  trust 
deed  of  his  personal  property  to  a  trustee,  to  convey  to  two  of 
4iis  diildren  at  his  death,  but  reserved  in  himself  during  his  lib 
the  use,  possession,  and  control  of  the  property,  its  proceeds  and 
natural  increase,  and  if  the  children  died  before  he  did,  ths 
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title  to  leyest  in  him.  On  these  f acts^  and  on  the  attack  of  the 
^wife,  this  court  held  the  right  to  be  in  the  husband  to  so  dispose 
of  his  personalty,  "and  to  thus  cut  off  his  widow  from  dower  in 
ench  property/'  and  that  the  widow  had  no  such  interest  in  the 
personalty  as  the  husband  could  not  destroy  by  such  a  deed, 
end  that  such  a  deed  could  not  be  regarded  as  a  will,  and  could 
not  be  considered  a  fraud  on  her,  notwithstanding  the  reserva- 
tion of  control  in  him  during  his  life:  Cameron  t.  Cameron, 
10  Smedes  &  M.  394,  48  Am.  Dec.  759. 

This  ease  is  conclusiYe  of  the  case  at  bar.  Its  authority  is 
in  no  way  shaken  by  Jiggitts  y.  Jiggitts,  40  Miss.  718.  The  two 
cases  perfectly  consist  In  the  Jiggitts  case,  which  concerned 
land,  the  then  existing  law  gave  the  widow  dower  in  lands,  etc., 
^'of  which  her  husband  died  seised  and  possessed,  or  which  he 
had  before  conveyed  otherwise  than  in  good  faith  and  for  a 
Taluable  consideration,  and  whereof  said  widow  had  not  relin- 
quished her  right  of  dower,''  so  that  actual  statutory  property 
rights  of  the  widow  were  under  consideration,  of  ^*  whidi 
fraud  might,  of  course,  be  predicated,  and  the  court  held  there 
was  fraud,  because  of  lack  of  valuable  consideration,  as  pre* 
ecribed  by  the  statute.  In  that  case,  also,  the  deed  was  never 
delivered  to  the  grantee,  though,  if  it  had  been  delivered,  tha 
result  would  have  been  the  same. 

Under  the  law  now  there  is  no  marital  interest,  actual  or 
inchoate,  until  the  death  of  the  spouse,  in  the  ownership  of  the 
property,  whether  real  or  personal 

AfBrmed* 


Conveyanees  by  a  Husband  During  CoTertnre  to  defeat  hts 
wife's  marital  rights  are  fraudulent  and  void  as  against  her: 
Walker  v.  Walker,  66  N.  H.  390,  49  Am.  St  Rep.  616,  31  Atl.  14. 
See,  too.  Ward  t.  Ward,  63  Ohio  St  125,  81  Am.  St  Rep.  621, 
57  N.  B.  1095.  His  bona  fide  transfers,  however,  are  good:  Smith 
v.  Smith,  24  Colo.  527,  65  Am.  St  Rep.  251,  52  Pac.  790;  Smith  v. 
Smith,  22  Colo.  i80,  55  Am.  St  Rep.  142,  46  Pac  128.  In  the  ab- 
sence of  actual  fraud,  and  as  against  any  postmortem  claim  of 
his  widow,  he  may  give  to  his  children  the  bulk  of  his  property: 
Small  ▼•  Small,  56  Eaa  1,  54  Am.  St  Rep.  581,  42  Pac.  823w 
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ILLINOIS  CENTRAL  RAILBOAD  CO.  t.  Md^BOIX 

C7B  MlM.  884,  2»  Boatb.  70.] 

NBGLIQBNOB  OF  DRIYBB  WHlfiN  ATTBIBUTBD  TO 
PA88BNOBB.— The  hirer  of  a  team  and  drty«r  to  himself  gaSitj 
of  Gontrlbiitory  negligence^  If  he  falto  to  check  or  lemonatrate  with 
the  driver,  when  the  latter  attempta  to  croea  the  railroad  trade 
Ib  open  Tlew,  without  atopplng  or  Uatening  for  approaching  traiML 

NBQUOBNOB,    GONTRIBUTORT.— The    negligence    of   a 
railroad  company  in  failing  to  give  a  algnal  of  warning  at  a  tioai 
Ing  doea  not  aTaU  a  peraon  to  recoyer  whesk  he  to  ii^nred  throngh 
want  of  ordinary  care  in  attempting  to  croea  the  railroad  track. 


Ibyea  ft  Hania  and  J.  M,  Diddnson,  for  ihe  appellaiit. 
IL  McClurg  and  Breuer  ft  Wilaon,  for  the  appellee. 


*^  CALHOON,  J.    Mr.  McLeod  hired  an  open  caniage, 
two  horsea,  and  a  driyer  to  transport  him  from  Winona  to  Staf* 
ford's  Well  and  back.    The  driyer  was  a  good,  safe  driyer,  and 
had  been  in  seryice  as  such  for  a  number  of  years.    The  horses 
were  gentle  in  single  harness,  but  he  had  neyer  before  driyen 
them  double.    Thej  were    fast   roadsters  for  a  liyery-stable 
team.    It  took  about  forty  minutes  to  driye  to  the  well,  and 
the  same  time  to  return  to  Winona,  and  they  remained  at  the 
well  only  about  fifteen  minutes.    On  returning  they  went  weak 
to  the  railroad,  and  at  a  point  seyenty-eight  feet  from  the  rail- 
road's eastern  iron  rail  to  the  center  of  the  public  road  upon 
which  they  were  trayeling,  in  broad  daylight,  in  an  open  ye- 
hicle,  they  had  to,  and  did,  driye  through  a  lane  made  by  a 
wire  fence  between  them  and  the  railroad  right  of  way,  which 
wire  fence  was  on  the  right  of  way,  fifty  feet  from  the  center 
of  the  railroad  track  on  their  wes^  and  a  plantation  fence  on 
their  east,  for  a  distance  of  three  hundred  •^^  and  sixty-fiye 
yards,  in  which  drive  they  were  never  more  than  seyenty-eight 
feet  from  the  railroad  track,  and  when  they  came  to  the  point 
where  their  road  turned  to  cross  the  railroad  track  they  were 
but  sixty-fiye  feet  from  it    Li  order  to  cross  the  railroad  track 
from  this  lane  they  had  to  make  a  turn  from  the  lane  of  some 
abruptness  around  the  comer  of  the  wire  fence  which  ran  along 
the  railroad  right  of  way,  and  which  comer  was  fifty  feet  from 
the  center  of  the  railroad  track.    Up  to  the  place  of  the  turn 
they  were  driving  north,  in  the  face  of  a  stiff  breeze  coming 
from  that  direction.    At  the  same  time  there  was  a  freight 
train  going  north,  imknown  to  them.    The  engines  saw  them 


Oct.  1900.]    Illqvoib  Gsntral  B.  B.  Go.  v.  HcLeod.         631 

as  fhey  were  driying  near  the  torn,  but  sonnded  no  alarm  for 
that  crossing,  for  {he  reason,  as  he  says,  that  he  feared  it 
might  frighten  their  horses.  Be  this  as  it  may,  the  occupants 
of  the  open  vehicle,  when  they  got  to  the  turn,  looked  back^ 
and  saw  no  train,  but,  without  stopping  and  listening,  drove 
aroxmd  the  curve  of  the  right  of  way  wire  fence  and  up  to  near 
the  track,  when  they  found  the  engine  of  the  north-bound 
freight  train  right  at  them,  when  the  engineer  blew  two  sharp 
whistles.  They  had  stopped  suddenly,  but  too  late,  and  the 
horses  wheeled,  threw  Mr.  McLeod  out  on  the  ground,  causing 
injuries  of  which  he  soon  after  died.  This  puts  the  case  abso- 
lutely as  strong  for  the  plaintiffs  below  as  it  can  be  put,  and 
the  evidence  of  the  whisky  drunk  by  the  deceased  and  the  driver 
on  that  drive,  and  of  their  conversation  in  the  lane  about  the 
qaality  of  the  land  in  the  field  as  they  passed,  is  left  out  of 
view  altogether. 

Mr.  McLeod  gave  the  driver  no  directions  at  all,  and  in  no 
way  interfered  with  his  management  of  the  team.    From  the 
facts  so  put,  it  is  too  plain  for  controversy  that,  if  the  driver 
had  been  the  party  killed,  no  court  would  have  permitted  re- 
covery.   Becognizing  this  palpably  dear  proposition,  the  effort 
of  appellees  is  to  put  Mr.  McLeod  in  a  different  category,  on 
the  theory  that  tiie  driver's  negligence  cannot  be  imputed  to 
him,  since  he  was  merely  the  hirer  of  the  driver,  the  vehicle, 
**"  and  the  team.    But  this  doctrine  cannot  be  stretched  to 
save  a  case  like  this.    It  is  a  mistake  to  suppose  that  a  passen-* 
ger  in  an  open  buggy  need  not  exercise  the  commonest  pru- 
dence, the  most  ordinary  care,  when  the  danger  of  his  surround^ 
ings  is  apparent.    Ordinary  and  natural  prudence  requires  him 
to  take   some  action,  and  to  check  or  remonstrate   with   the 
driver:  Dean  v.  Pennsylvania   Co.,  129  Pa.  Si  514,  15  Am. 
St.  Rep.  733,  18  Atl.  718;  Smith  v.  Maine  Cent.  B.  B.  Co., 
^7  Me.  350,  32  Atl.  967;  and  the  other  authorities  cited  in 
the  brief  of  counsel  for  appellant.    In  Alabama  etc.  B.  B.  Co. 
V.  Davis,  69  Miss.  444,  13  South.  693,  this  principle  is  recog- 
nized, and  the  appellee  there  saved  her  case  by  the  proof  that 
ahe  tried  to  stop  the  driver.    One  crossing  a  railroad,  who  can 
fiee,  must  see  at  his  peril:  Murdock  v.  Illinois  etc.  B.  B.  Co., 
77  Miss.  487,  29  South.  25;  Jobe  v.  Memphis  etc.  B.  B.  Co., 
71  Miss.  734,  15  South.  129;  Winterton  v.  Illinois  etc.  B.  B. 
Co.,  73  Miss.  831,  20  South.  157.    In  such  cases  the  negli- 
gence of  the  railroad  company  in  not  sounding  an  alarm  for 
the  crossing  cannot  avail  to  condone  the  lack  of  ordinary  care 
by  the  party  injured.    On  plain  principles,  the  verdict  below! 
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was  nnwrnmnted,  and  the  inotion  for  new  trial  ahoold  lim 
been  nuitamed.  Notwithstanding  oar  deep  sympathy  wiQi  fti 
•offeren  from  the  calamity,  the  case  must  be  reversed  and  x^ 
manded. 


The  HegUipenee  of  a  Driver  le  not  ZmputaMe  to  oae  xWBg  \ff 
Invitation:  Leaven  worth  ▼.  Hatch,  57  Kan.  67,  57  Am.  St.  Bep.  308» 
45  Pac.  65;  Reading  Township  t.  Telfer,  57  Kan.  796^  57  Am.  8L 
Rep.  855,  48  Pac.  134.  Bnt  It  mnst  appear  that  the  passenger  li 
himself  free  from  hlame  or  negligence:  Dean  ▼.  PemtfljlTania 
R.  R.  Co.,  129  Pa.  St.  514,  15  Am.  St  Rep.  733.  18  AtL  71S;  Nojei 
y.  Boscawen,  64  N.  H.  861,  10  Am.  St  Rep.  410,  10  Aa  G9a  It 
has  been  held  that  the  law  does  not  impute  to  one  the  negUgeDoe 
of  another  unless  the  relation  of  master  and  servant  exists  betweei 
them:  Palmer  v.  Bt  Albans,  60  Yt  427,  6  Am.  BL  Re^  125,  IS  AtL 
660. 

Contributory  Hogllgenee  in  Crossing  a  Bailroad  will  bar  a  is- 
COTOT  for  Injuries  sustained:  Toineasee  CkMl  etc  B.  B.  Oo^  r. 
Bansford,  125  Ala.  MO,  82  Am.  BL  E^  241,  28  South.  46w 


HASIB  T.  ALABAMA  AND  VtCESBUBO  RAILWAY  00. 

[78  Miss.  413,  28  South.  941.] 

NBGLIGBNCE,  CONTRIBUTORY— VIOLATION  OF  LAW. 
Ck>ntributM7  negligence  cannot  be  based  on  knowledge  by  a  per- 
son Injured'  that  the  person  inflicting  the  Injury  habitually  yicdates 
the  law,  and  should  be  expected  to  continue  to  violate  it. 

NEGLIGBNGB,  CONTRIBUTORY  —  KNOWIiBDOBI  OF 
VIOLATION  OF  LAW  BY  RAILROAD  COMPANY.— Knowledge 
by  a  person  that  a  railway  company  habitually  runs  Its  trains  at 
an  excessive  rate  of  speed,  In  violation  of  law,  does  not  render  him 
guilty  of  contributory  negligence,  merely  because  he  does  not  act 
upon  the  assumption  that  the  train  by  which  he  is  injured  would 
be  so  run. 

Oreen  &  Oreen,  for  the  appellant 

McWillie  ft  Thompson,  for  the  appellee. 

^^^  BOOTHE,  S.  J.  Appellant  brought  suit  against  ap- 
pellee in  the  court  below  to  recover  damages  sustained  by  a 
personal  injury  inflicted  by  *^*  the  railway  company  while  the 
appellant  was  attempting  to  cross  the  bridge  and  trestle  of 
the  company  across  Pearl  river,  in  the  city  of  Jackson,  Novem- 
ber 21,  1898.  The  declaration  alleges  that  he  was  the  servant 
and  employ^  of  the  Oroton  Bridge  and  Manufacturing  Com- 
pany, whidi,  at  the  time  of  the  injuiy  complained  of,  was  con* 
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etrocting  piers  for  a  new  bridge  for  defendant  in  dose  prox- 
imity to  the  bridge  then  in  nse,  and  that  the  servants  of  the 
Oroton  company  nsed  the  railroad  bridge  as  a  way  to  and  from 
fheir  work  of  construction,  and  as  occasion  required,  with  the 
knowledge  and  consent  of  the  resident  engineer  of  the  railway 
company,  who  was  superintending  the  work  in  progress;  that 
appellant,  the  engineer  and  servant  of  the  Groton  company^ 
was  going  over  said  bridge  and  trestle  to  perform  some  duty 
in  respect  to  said  piers  when  he  was  struck  by  the  locomotive 
and  train  of  appellee,  running  at  an  excessive  rate  of  speedy 
knocked  off  the  trestle,  and  permanently  injured.  To  this  dec- 
laration appellee  pleaded  the  general  issue  and  contributory 
negligence.  To  the  plea  of  contributory  negligence  there  was 
a  demurrer,  which  was  overruled,  after  which  issue  was  taken 
on  same.    This  demurrer  was  properly  overruled. 

It  appears  from  the  evidence  that  the  train  by  which  appel- 
lant was  injured  wa?  on  its  way  from  west  to  east  across  Pearl 
river;  that  the  wind  was  briskly  blowing  in  the  opposite  direc- 
tion; that  there  was  a  sharp  curve  in  the  railroad  track  near 
the  bridge;  that  the  plaintiff  looked  back  before  going  on  the 
bridge,  but  saw  and  heard  no  train;  that,  after  going  about 
fifiy  steps  on  the  trestle  leading  to  the  bridge,  appellant  looked 
back  and  saw  the  train  approaching,  and  at  once  made  an  effort 
to  escape  from  his  perilous  position,  but  was  knocked  off  or  fell 
off,  and  that,  in  roxmding  the  curve,  no  whistle  was  blown  and 
no  bell  rung  to  give  warning  of  danger,  the  air  brake  in  emer- 
gency was  not  applied,  no  sand  was  used  and  the  engine  was 
not  reversed.  It  is  also  in  proof  that  the  servants  of  the  rail- 
way company  endeavored  to  stop  the  train  to  avert  injury  ^^'^ 
and  did  all  in  their  power.  As  to  this  and  the  speed  of  the 
train  there  was  some  conflict. 

It  is  apparent  from  an  examination  of  the  whole  record  that 
the  questions  raised  by  the  pleadings  were  properly  submitted 
to  the  jury,  and  it  follows  logically  that,  if  there  is  no  error  on 
the  part  of  the  learned  trial  judge,  the  verdict  and  judgment 
ought  to  be  a£Brmed.  We  cannot  sustain  the  first,  second^ 
third,  fourth,  and  sixth  assignments  of  error. 

The  fifth  assignment  of  error  is  that  the  court  erred  in  grant- 
ing appellee's  first,  second,  third,  and  fourth  instructions.  As 
to  this  assignment  of  error  we  hold  that  the  second  charge  was 
erroneous,  but  the  error  is  cured  by  the  fourth  instruction  given 
for  appellant.  The  first  and  fourth  instructions  are  erroneous 
in  this:  That  the  question  of  contributory  negligence  in  both 
instructions  is  predicated  upon  an  untenable  hypotliesia.    In 
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both  iostmctions  the  plaintiff  hdom,  mnd  appeUant  boe,  i 
•called  upon  to  assume  that,  if  he  knew,  or  had  opportmdtj  ti 
know,  that  defendant's  traina  were  aocnstomed  to  ran  over  fhe 
bridge  at  an  ezcesslFe  rate  of  speed,  thej  wonld  continue  to  b 
ao  ran;  and  in  view  of  siieh  knowledgi^  or  opportunity  of  ok- 
taining  same,  he  is,  by  the  terms  of  theee  instznctioDSy  dni]^ 
able  with  oontxibntory  n^ligenoe  in  going  on  the  bridge  'Srift- 
<mt  first  informing  himself  that  the  train  had  passed  otot,''  a 
the  language  of  the  first  instrnetion;  and  that  he  did  not  '^ 
out,  or  canse  to  be  pnt  out,  flags  or  other  warnings  to  notify  the 
train  crew  that  he  was  on  the  bridge,^  is  the  language  of  the 
^ther.  It  is  not  sonnd  doctrine  to  base  a  question  of  so  mvA 
importance  as  that  of  contribntoiy  negligence  in  fiiis  case  upa 
iSbe  untenable  foundation  set  out  in  these  charges,  and  call  npoa 
the  plaintiff  to  assume  that,  because  the  railroad  company  hti 
been  accustomed  to  yiolate  the  law,  it  woxild  do  so  the  mormt 
of  the  alleged  injury.  He  had  a  right  to  assume,  from  all  the 
aurroundings,  that  the  train  would  be  ronning  at  the  legal  nte 
^f  speed.  While  the  jury  without  these  charges  migbt  hn 
reached  the  same  conclusion,  ^^  the  charges  named  were  weD 
calculated  to  mislead  them.  Because  of  the  errors  mentiooed, 
the  Terdict  of  the  jury  is  set  aside,  the  judgment  of  the  ooort 
below  is  rcFersed,  and  the  cause  r^nanded. 


Bailroada— TTnlawfol  Speed.— Recovery  may  be  had  for  the  Mft 
4>t  a  person  by  being  run  oyec  by  a  train  run  at  a  greater  nte  w 
speed  than  is  permitted  by  a  city  ordinance,  unless  tie  was  pm 
ot  contributory  negligence.  In  such  case  the  violation  of  the  ^ 
dlnance  is  negligence  per  se:  Jackson  y.  Kansas  City  etc  B.  B. 
Oo.,  157  Mo.  621,  80  Am.  St  Hep.  660,  58  S.  W.  82.  It  is  held  tbftt. 
though  a  trespasser  on  a  railway  track  is  injured  by  s  train  nn- 
ning  at  a  rate  forbidden  by  ordinance,  he  must,  to  entitle  Mdv 
recover,  prove  that  his  injury  was  caused  by  the  rate  of  «P«J» 
without  contributory  negligence  on  his  part:  Reidel  v.  PhOadelpDS 
etc.  R.  R.  Co.,  87  Md.  153,  67  Am.  St  Bep.  828,  39  AtL  507. 

Ballroads.— Where  a  city  ordinance  limits  the  speed  of  nQwtf 
-trains,  the  law  presumes  that  one  crossing  a  track  acti  n[xa  tftt 
assumption  that  an  approaching  train  is  not  running  at  a  ^9^^ 
excess  of  the  prohibited  rate:  Hutchinson  y.  Missouri  Fae.  By*  ^ 
161  Mo.  246,  post,  p.  710,  61  S.  W.  680,  8S2. 
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NOBTH  AMEBICAN  TRUST  COMPANY  r.  LANIBB. 

[78  M188.  418,  28  Sooth.  804] 

M0BTGA6ES— H0MBSTEAD-F0R6ED  SIGNATUBB.— If 
«  husband  executes  a  mortgage  on  his  lands,  including  his  home- 
MteaA,  and  forges  the  signature  of  his  wife  thereto^  without  the 
knowledge  of  the  mortgagee,  the  mortgage  is  yalid  as  to  any  ez- 
<ce88  of  land  over  and  above  the  homestead. 

MORTGAGBS  —  HOMESTEAD  —  FORGED  SIGNATURJl^ 
PURCHASE  MONEY  LIEN.^If  a  husband  executes  a  mortgage 
on  all  of  his  lands,  including  his  homestead,  forging  the  name  of 
liis  wife  thereto  without  the  knowledge  of  the  mortgagee,  partly 
to  secure  the  purchase  money  debt,  satisfied  by  the  mortgagee,  and 
fwrtly  for  borrowed  money,  the  mortgage  binds  all  of  the  lands 
In  so  far  as  it  secures  the  purchase  money  debt,  and  binda  the  land 
In  excess  of  the  homestead  for  the  money  otherwise  borrowed. 

MORTGAGBS— HOMESTEAD--SnBROGATION.— If  a  hus- 
tmnd  executes  a  mortgage  on  all  of  his  land,  including  his  home- 
4Btead,  partly  to  obtain  money  to  pay  a  purchase  money  debt,  the 
mortgagee  by  taking  up  and  holding  the  note  for  such  purcliase 
money  debt  is  entitled  to  be  subrogated  to  all  of  the  rights  of  the 
original  holder  thereof,  as  against  all  of  the  land,  including  the 
liomestead. 

VENDOR  AND  VENDEE-VOLUNTEERS— TAX  TITLES.— 
A  grantee  in  a  voluntary  conveyance  takes  subject  to  all  existing 
equities  against  his  grantor,  and  cannot  subsequently  acquire  the 
land  at  tax  sale  freed  from  such  equities. 

VENDOR  AND  VENDEE— VOLUNTEBRS-TITLB  AC- 
QUIRED AT  TAX  SALE.— A  party  in  possession  as  a  mere  volun- 
teer by  gift  cannot  defeat  a  vendor's  lien,  or  a  right  of  a  mortgagee 
to  an  excess  over  the  homestead  in  the  land,  by  buying  it  at  a  tax 
sale,  or  from  one  who  has  bought  it  at  such  sale. 

NOTICE-FRAUD— STATUTE  OF  LIMITATIONS.— Mere 
tiling  a  bill  in  equity  to  cancel  a  deed  for  fraud,  without  any  ser- 
vice of  summons  on  the  defendant,  does  not  impart  notice  to  him 
4)€  the  concealed  fraud  charged  in  the  bill.  And  thereby  put  the 
statute  of  limitations  in  operation  against  him, 

SUBROGATION  AS  AGAINST  VOLUNTEERS.- The  right 
of  subrogation  passes  to  innocent  assignees  in  virtue  of  equity  and 
not  of  contract,  and  is  of  avail  to  them  against  all  volunteers  or 
mere  donees. 

Dabiiey  ft  McCabe,  for  the  appellant 

T.  McEnighty  for  the  appellee. 

^^  CALHOON,  J.  On  March  22,  1887,  Frank  B.  Lanier 
was  the  owner  in  fee  simple  of  the  lands  in  controversy,  and  on 
that  date  he  borrowed  five  hundred  dollars  from  L.  N.  Buck,  to 
mecuxe  which,  payable  in  five  years,  he  presented  a  trust  deed 
purporting  to  be  signed  and  to  be  duly  acknowledged  by  himself 
and  his  wife,  Mary  E.  Lanier,  before  a  justice  of  the  peace,  who 
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has  since  died.    The  record  appearing  free  firom  any  enesfr 
brances  or  liens,  Hr.  Back  fmniBhed  the  fiFe  hundred  dolliii 
Ifn.  Lanier,  the  appellee,  testifies  that  she  knew  nothing  ot  ^ 
loan;  that   her  name   to  the   deed   is   a    forgery,  which  ibe 
''reckons''  was  committed  hy  her  husband,  Frank  B.  Luiiei, 
who  was  not  produced  as  a  witness  by  either  side.    Aad  she 
farther  testifies  that  the  certificate  of  the  justice  of  fiK  pnee 
that  she  acknowledged  the  instrument  is   false.    The  couit 
below  found  in  her  favor  on  the  facts,  and  we  will  not  distuib 
the  conclusion  to  which  it  arrived  as  to  this.    Mr.  Buck,  hor- 
ever,  ^^^  was  without  any  knowledge  or  sospicion  of  this  frini 
Notwithstanding  the  fraud,  inasmuch  as  the  husband  vas  ^ 
owBtf  of  the  lands,  the  conveyance  in  trust  was  valid  ss  to  ii^ 
esoesB  over  the  homestead^  and,  of  course,  there  passed  to  hi 
assignees,  immediate  or  remote,  the  same  right  he  bad  to  lecon 
to  such  excess  for  satisfaction.    A  few  wedcs  after  this  tas^ 
action,  Mr.  Buck  discovered  that  there  was  a  sum  of  about  in 
hundred  dollan  unpaid  by  Mr.  Lanier  of  the  purchase  mong 
of  the  lands,  which  sum  was  a  lien  on  them,  and  tiiat  a  oscet 
lation  appearing  on  the  record  of  this  lien  was  false  and  bisisr 
lent,  and  that  this  debt  for  unpaid  purchase  money  was  i^ 
by  Mr.  Ben  Dart  as  guardian  of  some  minors,  and  so,  for  hii 
own  protection,  Mr.  Buck  bought  this  debt,  and  had  the  iio^ 
for  it  assigned  to  him.    Thereupon  he  undertook  to  hste » 
consolidated  with  the  first  note,  and,  pursuant  to  ansngaDefl^ 
with  Mr.  Lanier,  he  was  to  mark  ''satisfied"  on  record  of  hi> 
trust  deed,  upon  being  furnished  another  to  secure  one  tbos- 
sand  dollars,  this  amount  being  made  up  of  the  origins!  fin 
hundred  dollars  debt  to  him  and  the  five  hundred  dollars  of  ^ 
unpaid  purchase  money  note  he  had  bought    So  Hr.  Ubi^ 
brought  or  sent  him  another  trust  deed,  with  the  ssme  tru^ 
for  security,  for  the  one  thousand  dollars^  with  ten  per  cent  la- 
terest,  payable  five  years  after  date,  purporting  to  be  signed  bj 
him  and  his  wife,  and  purporting  to  be  acknowledged  by  h^ 
and  him  before  the  same  justice  of  the  peace.    TbiB  trust  00&- 
veyance  bears  date  May  21,  1887.    Mrs.  Lanier  swears  tist  d» 
never  signed  or  acknowledged  this  instrument,  and  the  ^ 
below  held  accordingly,  and  we  do  not  disturb  this  rolin?-  ^ 
Buck  believed  the  whole  thing  valid,  and  there  was  no  ciic^ 
stance  to  awaken  his  suspicions.    In  this  attitude  of  tb^  ^ 
it  is  very  dear  that  his  trust  deed  was  Valid  to  the  extent  of  ft* 
unpaid  purchase  money  paid  by  him  on  all  of  the  land,  ^ 
on  the  excess  over  the  homestead  for  the  remainder  of  his  4*** 
As  to  the  unpaid  purchase  money,  the  note  for  which  he  ^ 
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e  assignee  covered  ihe  whole  land^  and  he  ^canceled  this  se- 
ity  nnder  the  belief  that  his  new  trust  deed  securing  ***  his 
$1,000  debt  coyered  the  whole  land,  which  it  would  have 
Lone  if  Mr.  Lanier  had  not  forged  his  wife's  signature.  The 
r^endor's  lien  note  is  filed  by  complainant  in  evidence. 

Afterward,  and  on  December  31,  1887,  Mr.  Lanier  conveyed 
bTie  whole  land  to  his  wife,  Mary  E.  Lanier.    She  was  a  volun- 
b^er,  pure  and  simple,  and  paid  nothing  for  it,  and  so  she  took 
L±  charged  with  all  the  equities  of  Mr.  Buck.    Subsequently  tb 
bliis  donation   by  him  to  his  wife,  Mr.    Lanier  wanted  more 
-  Tioney ;  and  so  he  negotiated  a  loan  of  $2,100  from  the  Jarvis- 
Conklin  Loan  Company,  and,  in  order  to  get  it,  presented  a 
-thrust  deed  purporting  to  be  signed  and  acknowledged  by  him 
«Lnd  his  wife.    Mrs.  Lanier  swears  that  this  is  another  forgery, 
^ind  the  court  sustained  her,  and  we  do  not  disturb  the  decree 
^s  to  this.    This  instrument  is  of  date  January  1,  1890,  to  se- 
<:ure  the  note  of  the  grantors,  Lanier,  and  wife,  payable  five 
^ears  after  date,  interest  payable  semi-annually,  as  shown  by 
coupons,  at  six  per  cent  per  annum,  but  the  coupons  to  bear 
ten  per  cent  after  maturity,  and  the  debt  to  become  due  in  full, 
at  the  option  of  the  beneficiary,  on  any  default^  and  Lanier  and 
wife  were  to  keep  the  taxes  paid ;  and  this  covenant  as  to  taxes 
is  in  both  the  Buck  trust  deeds,  before  mentioned.     Out  of  this 
$2,100  the  Buck  debt  was  wholly  paid,  and  he  marked  it  "sat- 
isfied" on  the  record  of  the  trust  deed  which  had  been  given  to 
secure  him  his  $1,000.    This  payment  to  Buck  was  required  to 
clear  the  record  title,  and  complainant  holds  the  notes  by  Buck's 
assignment  to  a  bank,  and  the  bank's  indorsement  in  blank. 
Default  being  made  in  interest  payments  on  the  $2,100,  the 
land  was  sold  by  a  substituted  trustee,  and  conveyed  to  Mur- 
ray P.  Smith,  Esq.,  who  was  agent  for  the  Jarvis-Conklin  Com- 
pany, and  his  bid  was  credited  on  the  $2,100  note.    This  con- 
veyance was  of  date  October  3,  1891.    On  October  19,  1891, 
Smith  conveyed  the  land  to  Beardsley  and  Gilbert,  who  on  De- 
cember 12,  1894,  conveyed  it  to  the  Western  Investment  Com- 
pany, which  on  March  1,  1897,  conveyed  it  to  appellant,  who, 
on  June  17,  *^  1898,  filed  the  original  bill  in  this  cause,  pray- 
ing the  court  to  cancel  certain  tax  conveyances,  to  be  hereinaf- 
ter referred  to,  as  clouds,  and  praying  to  be  put  in  possession 
of  the  lands.    To  this  bill  Frank  B.  Lanier  made  no  appear- 
ance, and  a  decree  pro  confesso  was  taken  against  him.    But 
she  did  answer,  and  set  up  that  her  numerous  signatures  to 
deeds  and  notes  were  frauds  and  forgeries,  sets  up  homestead 
rights,  rdies  on  the  gift  conveyance  by  her  husband  to  her  of 
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Kay  21,  1887,  and  relies  on  the  tax  titles.  There  ¥is  n 
amended  bill,  Bn  answer  and  cross-bill,  a  demurrer  to  Ae  am- 
bill  oTermled,  and  then  an  answer  to  that,  all  of  whidnvBneei 
notice  no  further  thsn  to  say  that  the  facts  hereinbefoie  de* 
tailed  and  to  be  stated  appear  in  appropriate  pleading!. 

The  tax  titles  set  up  by  Mrs.  Lanier  are  traced  throui^  Qm 
tax  conyeyances  to  one  P.  H.  Feld,  each  of  the  same  diie 
(March  2,  1891),  purporting  to  convey  each  separate  parod 
of  what  Mrs.  Lanier  avers  to  be  ihe  land  in  oontrovem,  and 
next  a  conveyance  from  Feld  to  Gibson  of  date  May  25^  18^ 
and  finally  a  conveyance  from  Gibson  of  date  Kovember  11, 
1893,  to  her  and  '^er  children  then  living,''  and  the  childRB 
are  parties  to  this  cause.  She  relies  on  this  and  the  three  j&n 
statute  of  limitations  in  favor  of  purchasers  at  tax  sales.  Nov, 
it  is  plainly  manifest  that  Mr.  Buck,  and  all  the  partiea  in  in* 
terest  under  him,  at  the  time  they  became  interested,  weie  ia 
absolute  ignorance  of  all  the  frauds  of  F.  B.  Lanier  which  ban 
been  recited.  Every  action  was  had  in  the  utmost  good  faifli» 
under  the  belief,  derived  from  the  face  of  the  records,  that  ik 
instruments  were  duly  signed  and  acknowledged  by  Vi^  Ia- 
nier.  Now,  if  they  had  been  genuine,  it  is  too  plain  to  discos 
that  Mr.  Buck  could  not  have  been  defeated  as  to  the  $500 
vendor's  lien  paid  on  the  whole  land,  and  as  to  the  $500  after- 
ward loaned  by  him  when  Mr.  Lanier  was  sole  owner,  bj  Us 
tax  title  or  anything  else  set  up  by  Mrs.  Lanier  and  her  chil- 
dren that  appears  in  this  record,  short  of  the  statute  of  limita- 
tions from  the  time  of  notice  of  the  fraud.  They  were  in  pos- 
session, ^  and  remained  so,  charged  with  all  the  equities  d 
Mr.  Buck;  and  it  was  their  duty  to  keep  the  taxes  paid,  td 
any  purchase  by  them  or  for  them  of  an  outstanding  tax  tift 
was  a  mere  extinguishment  of  it  for  the  benefit  of  Buck's  equi- 
ties, and  for  the  benefit  of  all  parties  under  and  in  privity  villi 
him.  It  is  not  to  be  tolerated  that  a  party  in  possession  as  i 
mere  volunteer  by  gift  may  defeat  a  vendor's  lien,  or  a  ligbtd 
one  to  the  excess  over  the  homestead,  by  buying  at  tax  sale, « 
from  one  who  has  bought  at  tax  sale.  A  tenant  in  commoa, 
even  out  of  possession,  could  not  do  this:  Cohea  v.  Hemingwaj, 
71  Miss.  22,  42  Am.  St  Eep.  449,  14  South.  734.  And  mack 
less  can  it  be  done  by  volunteers  in  possession  solely  under  tlie 
fraudulent  husband  and  father.  This  disposes  of  the  tax  titi^ 
and  so  we  do  not  address  ourselves  to  any  inquiry  as  to  whethff 
the  tax  conveyances  are  or  are  not  void  on  their  face. 
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But  Mrs.  Lanier  goes  even  further  in  the  effort  to  continue 
to  enjoy  the  fruits  of  the  monstrous  frauds  conunitted  by  her 
husband.  Believing  that  the  statute  of  limitation  might  save 
to  her  the  plunder  achieved  by  her  husband's  unparalleled  in- 
iqnity,  she  sets  up  the  bar  of  the  statute  of  limitations,  and^ 
aware  that  she  could  not  show  actual  notice  of  the  fraud,  shfr 
endeavors  to  show  constructive  notice  to  start  the  running  of 
the  statute.  In  cases  of  fraud  the  cause  of  action  ''first  accrues 
at^  and  not  before,  the  time  at  which  the  fraud  shall  or,  with 
reasonable  diligence,  might  have  been  first  known  or  discov- 
ered*':  Code,  sees.  2731-2762.  Plainly  in  the  case  at  bar  the 
statute  of  three  years  cuts  no  figure,  as  the  debts  were  all  evi- 
denced by  notes.  The  constructive  notice  on  which  Mrs.  Lanier 
relies  consists  of  a  bill  in  equity  (No.  2282  on  the  docket)  filed 
in  her  name  on  June  3,  1892,  against  Beardsley  &  Gilbert,  at* 
tacking  the  conveyance  to  Murray  F.  Smith,  and  his  convey- 
ance to  Beardsley  ft  Gilbert,  as  well  as  that  from  the  substituted 
trustee  under  the  first  deed  to  secure  the  Jarvis-Conklin  Mort- 
gage Company,  on  the  ground  that  her  husband  or  some  one 
else  had  signed  her  name  to  the  trust  ^^  deed,  and  that  her 
husband  had  got  the  money,  and  used  it  for  **his  own  privat** 
ends  and  enjoyment**  About  this  bill,  however,  strangely 
enough,  she  swears  as  a  witness  in  the  case  now  at  bar  that  she 
knew  nothing,  and  that  she  never  authorized  it  to  be  filed.  Bo 
this  as  it  may,  and  if  she  can  set  up  the  six  years  statute  of 
limitations — which  we  do  not  decide — ^the  facts  do  not  sustain 
her  in  the  contention  that  that  bill  was  notice  within  that  pe- 
riod. It  could  not  be  notice  to  Beardsley  ft  Gilbert  until  ser- 
vice of  notice  on  them,  or  publication  of  notice  to  them  as  non- 
residents, or  actual  notice  of  the  pendency  of  the  proceedings 
of  all  which  there  is  not  pretense  of  proof. 

It  is  true  it  is  shown  that  Murray  F.  Smith,  Esq.,  out  of 
whom  the  titie  had  passed  before  the  filing  of  bill  No.  2282^ 
which  is  apparently  still  pending,  without  any  proceedings  sub- 
sequent to  the  mere  issuance  of  process,  had  notice  of  the  bill 
and  had  agreed  to  answer  it,  but  on  account  of  pressure  of  busi- 
ness overlooked  it;  but  it  is  nowhere  shown  that  he  had  such 
notice  within  fourteen  days  after  the  process  issued  on  it^  which 
was  June  3, 1892,  and  unless  it  was  within  that  time,  six  years 
had  not  elapsed.  But  if  the  notice  to  him  had  been  in  time,  it 
would  not  avail.  He  was  not  employed  by  Beardsley  ft  Gilbert 
in  that  case.  He  was  their  counsel  in  Yicksburg  to  examine 
records  and  pass  on  tiUes,  but  it  nowhere  appears  that  he  was 
«ver  authorized  to  accept  service  of  procQ94  for  them  in  sldj 
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The  doctrine  of  caveat  emptor,  of  coniBe,  has  no  soit  of 
application  here.  The  chain  of  title  shows  purchaaers  innocent 
of  any  notice  of  the  monstrous  fraada,  all  in  priritj  with  Bock 
and  dothed  with  all  hia  equities,  and  parties  in  posseasicm  lij 
gift  most  respond  to  them.  They  cannot  avoid  them  and  om- 
tinne  to  enjoy  a  donation  from  the  author  of  the  frand,  or  set 
up  a  tax  title  acquired  by  ihem  while  in  possession.  They  tock 
Frank  B.  Lanier's  tide  charged  with  all  the  duties  he  was 
charged  with,  and  amenable  to  the  compulsion  of  the  same 
equities  which  he  would  be  compelled  to  satisfy.  They  are  not 
in  the  category  of  innocent  purchasers,  whom  the  courts  will 
^^'^  not  be  permitted  to  be  diunaged  under  the  doctrine  of  eub- 
Togation:  Bonner  t.  Lessley,  61  Miss.  393.  The  right  of  subro- 
gation passes  to  innocent  assignees  in  virtue  of  equity,  and  not 
of  contract,  and  is  of  avail  to  them  against  all  volanteers  or 
mere  donees.  Neither  Buck  nor  any  subsequent  holder  of  the 
paper  would  have  touched  it  but  for  ignorance  of  the  fraud. 
The  case  is  reversed  and  remanded,  with  directions  to  the  court 
helow  to  ascertain  the  amount,  principal  and  interest,  as  the 
note  runs  of  the  debt  for  unpaid  purchase  money  extinguished 
by  Buck,  and  make  the  sum  total  a  charge,  with  interest  from 
•date  of  payment  by  Jarvis-Conklin  Mortgage  Company,  on  all 
the  land,  and  to  ascertain  likewise  the  sum  total  of  principal 
and  contract  interest  on  the  remainder  of  the  $1,000  Budc  note, 
«nd  make  it  a  charge,  with  interest  from  date  of  payment  by 
Jarvis-Conklin  Mortgage  Company,  on  the  land  in  excess  of 
the  homestead,  the  homestead  to  be  allotted  according  to  law. 
Otherwise,  the  final  decree  below  is  not  disturbed. 
AfSrmed  in  part  and  reversed  in  part 

A  Mortg^age  of  a  Homestead  for  unpaid  purchase  money,  ess- 
ented  by  the  fee  owner,  need  not  be  signed  by  the  husband  or  wife 
of  such  owner;  and  If  the  mortgage  is  given  In  part  to  secure  In- 
debtedness other  than  the  purchase  money,  it  is  vaUd  to  the  extent 
of  the  purchase  money,  though  void  as  to  the  residue:  Roby  ir.  Bis- 
marck Nat  Bank,  4  N.  Dab.  156,  60  Am.  St  Rep.  633,  59  N.  W. 
719.  See.  further,  the  note  to  Alt  v.  Banholzer,  12  Am.  St.  Repu 
683-686;  Council  Bluffs  8a v.  Bank  v.  Smith,  60  Nebw  90,  80  Am.  8t 
Kep.  660,  80  N.  W.  270. 

The  Bight  of  Subrogation  Is  Independent  of  any  contractual  rela- 
tions; it  is  a  creation  of  equity  existing  solely  fOr  accomplishing 
the  ends  of  substantial  justice:  See  the  monographic  note  to  MobOs 
Ins.  Co.  V.  Columbia  etc.  R.  R.  Co.,  44t  Am.  St  Rep.  731.  It  is  al 
•equitable,  and  not  a  legal,  right:  Makeel  t.  Hotchklss,  190  DL  U* 
tt  AoL  St  Rep.  131,  60  N.  B.  524. 
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BEOWN  T.  STATE. 

[78  MlBS.  687.  29  South.  519.] 

ORIMINAL  LAW— BVIDBN0B.-^Statemeiit8  made  to  an  ae- 
•cnsed  by  the  person  fatally  wonnded,  charging  the  former  with 
baling  wounded  ^Im,  if  at  once  denied  by  the  accused,  are  Inad- 
mlflslble  In  evidence  when  not  made  as  dying  declarations  nor 
•eonstltntlng  any  part  of  the  res  gestae  Such  denials  are  also  In- 
«dmlsalbla 

W.  H.  Maybin,  for  the  appellant 

H.  McCluigy  attomej  general,  for  the  appelbo. 


TERRALy  J.  Jonah  Brown,  witb  two  others^  was  in- 
•dieted  in  the  drcnit  court  of  Harrison  connty  for  the  murder  of 
Syd  Harden,  and,  being  separately  tried  for  said  offense,  was 
'Oonyicted  of  manslaughter.  Upon  his  trial,  threats  made  by 
him  against  the  life  of  Harden  were  given  in  evidence.  In  ad- 
•dition  to  the  threats,  Susan  Camp  testified  that  she  lived  in  the 
immediate  neighborhood  of  the  homicide,  and  that  she  heard 
three  shots  fired,  and  that  they  (meaning,  of  course,  more  ihan 
one)  passed  in  front  of  her  gate,  when  she  heard  the  defendant 
«ay,  **Did  you  see  that  nigger  jump  when  I  shot  him  ?* 

Judge  Seal  and  OfiBcer  Duckworth  were  severally  put  upon 
^^^  the  stand,  and  each  testified  before  the  court  and  jury  tiiat 
having  arrested  the  defendant,  they  carried  him  to  the  house 
-where  Harden  was  lying  wounded,  and  asked  him  if  he  knew 
Brown,  when  Harden  accused  Brown  of  shooting  him  and  of 
shooting  him  for  nothing,  and  that  Brown  denied  the  accusap 

tion. 

Brown  was  shot  in  the  evening,  about  dusk,  or  between  7 
and  8  o'clock,  and  Officer  Duckworth  and  Justice  of  the  Peace 
Seal,  according  to  the  evidence  of  Duckworth,  had  this  inter- 
Tiew  with  Harden  in  the  presence  of  Brown,  about  half  an  hour 
or  three-quarters  of  an  hour  after  the  shooting  of  Harden.  Af- 
ter midnight  Dr.  Leger  visited  Harden,  and  he  died  some  two 
or  three  hours  thereafter.  The  evidence  of  Judge  Seal  and  of 
Officer  Duckworth  was  evidently  made  much  of  by  the  prosecu- 
tion, and  it  contributed  very  materially,  perhaps,  to  the  con- 
viction of  the  defendant  It  is  difficult  for  us  to  see  upon  what 
ground  this  evidence  was  admitted.  It  is  no  part  of  the  res 
gestae,  because  the  tragedy  was  entirely  over  and  this  house  of 
mirth  was  fast  becoming  the  house  of  death.  It  was  a  past 
tiansaetion,  and  every  relation  of  it  was  of  the  past  efwnt 
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It  iB  not  a  part  of  the  res  gestae^  nor  waa  it  admianble  u  i 
dying  declaration^  because  there  was  no  eyidence  that  Hairdea 
bad  a  conacioiuness  of  impending  deatb.  It  is  not  pretended 
to  be  a  dying  dedaration.  Indeed,  tbe  gross  irreyerence  and 
blasphemy  of  the  words  used  by  Harden  against  Brown,  snd 
denied  by  Brown,  were  such  that  it  is  impossible  to  suppose  that 
Harden  had  any  conscious  sense  of  the  presence  of  the  great 
I  Am,  and,  without  such  consciousness,  it  was  wanting  in  all 
the  elements  that  sanction  its  admissibility  and  weight  as  eri- 
denoe.  If  what  Harden  said  to  Brown  is  admissible  at  all  in 
eridence,  it  is  admissible  as  tending  to  show  a  confession.  But 
how  it  is  admissible  aa  so  tending  we  are  at  as  great  a  loss  to 
see  as  we  are  to  see  how  it  was  admissible  as  a  part  of  the  res 
gestae  or  as  a  dying  declaration. 

'^f  A,  when  in  B's  presence  and  hearing,  makes  statements 
which  B  listens  to  in  silence,  interposing  no  objectionsy  A's  *^ 
statements  may  be  put  in  evidence  against  B  wheneyer  B's  si- 
lence is  of  such  a  nature  as  to  lead  to  the  inference  of  assent^: 
Wharton  on  Criminal  Evidence,  sec.  678;  Kendrick  t.  State,  6S 
Miss.  436.  But  here  there  is  no  assent  to  the  charge  made  by 
Harden.  On  the  contrary,  the  defendant  denied  the  charge  ti 
soon  as  made.  It  is  impossible  to  torture  what  passed  between 
Harden  and  Brown  before  Judge  Seal  and  Officer  Duckworth 
as  an  admission  of  guilt  on  the  part  of  Brown.  It  should  have 
been  excluded. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case  is 
lemanded  for  a  new  trial. 


Bea  Gestae.--8tatem«nt8  made  several  honrs  after  an  accident 
are  not  admissible  as  part  of  tbe  res  gestae:  Purcell  t.  Cblca^^  etc 
Ry.  Co.,  100  Iowa,  629,  77  Am.  St  Rep.  567,  80  N.  W.  682;  Globe 
Accident  Ins.  Co.  v.  Geriscb,  163  IlL  625,  5#  Am.  St.  Rc^.  486^ 
46  N.  B.  663.  Declarations  of  an  accused  made  a  few  minutes  after 
a  homicide  are  admissible  as^alnst  him:  Griffin  t.  State^  40  Tex. 
Or.  Rep.  812,  76  Am.  St  Rep.  718,  50  &  W.  866.  To  make  declara- 
tions part  of  the  res  gestae,  they  must  be  contemporaneous  with 
the  main  fact,  though  not  precisely  concurrent  in  point  of  time  If 
they  spring  ont  of  the  transaction,  and  are  made  at  a  time  se 
near  to  it  as  reasonably  to  preclude  the  Idea  of  deUb^^te  design* 
they  are  to  be  regarded  as  contemporaneous:  State  y.  Arnold,  47 
8.  O.  9,  58  Am.  St  Rep.  867,  24  &  E.  926.  See,  further.  Hedge 
T.  Williams,  181  Cal.  456,  82  Am.  St  Rep.  366^  63  Pac  721,  6i 
Pac.  106;  Mason  v.  Southern  Ry.  Co.,  58  S.  C.  70,  79  Am.  8t  R^ 
826,  86  S.  B.  440. 

Dying  Dedaratlona  are  Admissible  when  they  rdate  only  to^ 
the  identification  of  the  prisoner,  his  peipetratlon  of  the  homl- 
dde,  and  the  chrcumstances  Immediate  attending  it  and  aie 
made  when  the  decedent  had  no  hoipe  of  recoyery:  State  t.  BowkSL 
146  Mo.  6,  69  Am.  St.  Rep.  598,  47  &  W.  892^ 
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CLXTE  T.  STATE 

[78  MiBS.  661,  29  South.  516.] 

INDICTMENT— DUPLICITY.— An  Indictment  charging  the 
linming  of  a  cotton-house,  the  property  of  a  certain  pergon,  and 
the  burning  of  the  cotton  In  the  house,  the  Joint  property  of  such 
penon  and  another,  is  not  bad  for  duplicity. 

INDICTMENT— DUPLICITY.— Charging  two  oifenses  In  one 
court  in  an  indictment  is  bad  practice^  but  objection  thereto  can- 
not be  raised  except  by  demurrer. 

J.  F.  Dean,  for  the  appellant. 

M.  McClurgy  attorney  general,  for  the  appdlea. 


CALHOON,  J.  The  indictment  charges  that  defendant 
'Unlawfully,  willfuUy,  feloniously,  and  maliciously  did  set  fire 
to  and  bum  a  cotton-house  worth  one  hundred  dollars,  the 
property  then  and  there  of  B.  B.  Carter,  and  three  bales  of 
cotton  contained  therein,  which  cotton  was  then  and  there  the 
joint  property  of  B.  B.  Carter  and  Babe  Lee,  and  worth  one 
hundred  and  twenty  dollars,''  etc  Defendant  did  not  demur, 
but  ••■  moved  the  court  to  require  the  state  to  ''elect  on  which 
count*'  in  the  indictment  it  would  proceed,  which  motion  the 
court  overruled. 

While  charging  two  offenses  in  the  same  count  is  bad  prac- 
tice, still,  as  it  apjpears  on  the  fsce  of  the  indictment,  the  objec- 
tion should  have  been  made  by  demurrer:  Code  1892,  sec.  1354. 
Sut  aside  from  this,  the  charge  is  of  one  act  at  the  same  time, 
and  we  think  the  indictment  valid.  The  house  could  not  be 
burned  without  the  cotton  or  the  cotton  without  the  house.  It 
leally  charges  the  burning  of  the  house,  and,  as  an  incident,  the 
cotton  in  it.  Although  differing  from  the  case  of  Avant  v. 
State,  71  Miss.  78,  13  South.  881,  the  reasoning  of  that  case 
applies. 

It  is  plain  that  defendant  could  not  have  received  any  detri- 
xnent,  and  did  not,  by  any  action  of  the  court  below.  He  was 
defended  there  and  here  with  marked  ability,  and  while  on  the 
endence  we  would  not  have  convicted  him,  we  cannot  say  that 
the  verdict  was  manifestly  wrong,  and  so  we  are  compelled  re- 
luctantly to  sustain  the  conviction. 

Afiirmed. 


Indictment.— Duplicity  In  a  criminal  pleading  Is  the  Joinder  of 
%wo  or  more  distinct  and  separate  oilenses  in  one  count:  State  v. 
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Warren.  77  Md.  121,  89  Am.  Bt  Bep.  401,  26  AtL  500.  See.  fartte. 
the  monograplile  note  to  Ben  t.  State,  58  Am.  I>ec.  238-250,  en 
charging  two  or  more  offenaea  In  the  aame  Indictment.  An  indlct- 
nent  eharglng  aa  a  afngie  act  the  burning  of  aeTeral  bouaea  la  not 
iMid  for  dupUdtj;  Woodford  ▼.  People,  62  N.  Y.  U7,  20  Am.  Bcp. 
46i. 


HOSEIKS  T.  ILLINOIS  CENTBAL  BAILBOAD  CO. 

[7B  Hlaa.  768,  20  South.  618.] 

'HOMB8THAD8  — TAXATION.— Land  entered  under  the 
homestead  lawa  of  the  United  States  la  not  anbject  to  taxatkia 
nntU  the  right  to  a  patent  la  perfected. 

TAXATION— TAX  SALB&-A  STATUTE  OF  I^IMTTA- 
TIONS  barring  anlta  for  land  against  persona  holding  under  tax 
tltlea  appliea  only  to  land  taxable  when  aoldlfor  taxeai 

Ejectment  Defendant  claimed  the  land  under  tax  sales 
made  in  1885,  and  showed  three  years'  adverse  possesaion  under 
tax  deeds.  The  land  was  homesteaded  from  the  United  States 
in  1882^  and  the  homesteader  had  not  secured  his  patent  there- 
for when  the  tax  sales  were  made.  Judgment  for  defendant 
Plaintiff  appealed. 

J.  A.  P.  Campbell  and  C.  Chrisman,  for  Uie  appellant 

Mayes  &  Harris  and  J.  M.  Dickinson,  for  the  appellee. 

TTi  TERRAL,  J.  Land  entered  under  the  homestead  lawa 
of  the  United  States  may  not  be  sold  for  taxes  assessed  before 
the  time  at  which  a  right  to  a  patent  is  perfected.  A  sale  be- 
fore such  time  is  absolutely  Toid,  and  cannot  support,  under 
section  2735  of  the  code  of  1892,  a  claim  of  title  by  reason  of 
three  years'  actual  occupation  thereunder.  Section  2735  ap- 
plies to  sales  of  lands  only  that  are  taxable  and  salable,  and  in 
wliich  there  is  some  defect  in  the  proceedings  relating  to  the 
assessment  or  sale.  In  such  case  the  owner,  knowing  his  land 
to  be  taxable,  ought  to  be  on  his  guard  against  their  loss  bj 
any  negligence  of  his  own.  It  applies  to  lands  that  are  taxable 
and  which  should  have  been  assessed,  and  which  were  assessed 
and  sold,  but  the  proceedings  relating  to  the  assessment  or  sale 
are  infected  with  some  infirmity  of  which  the  statute  is  to  be 
the  cure.  It  does  not  affect  fundamental  rights — as  a  liability 
to  taxation,  a  question  only  of  constitutional  or  legislative  an* 
ihority.     Could  it  do  so,  the  subordinate  officers  of  government 
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ccrald  defeat  fhe  will  of  the  sovereign  power  and  accomplish  by 
indirection  what  the  laws  plainly  forbid. 

The  learned  judge,  in  Patterson  y.  Durfey,  68  Miss.  784,  9 
South.  354,  places  the  reason  for  the  statute  upon  the  ground 
of  the  '^eglecf '  of  the  taxpayer,  but  there  is  no  neglect  where 
there  is  no  power  in  the  authorities  to  assess  the  land  for  taxes. 
And  this  is  true  whether  the  land  is  exempt,  because  it  belongs 
to  the  federal  goyemment  or  to  the  state,  or  to  the  county  or 
to  a  ^^  municipality,  or  to  a  leyee  board,  or  is  for  any  reason 
exempted  from  taxation.  We  see  no  reason  in  the  nature  or 
qualities  of  the  exemption,  by  reason  of  the  ownership  of  the 
land  by  fhe  federal  goyemment  or  other  owner.  We  place  our 
decision  upon  the  ground  that  the  property  is  exempt  from  tax- 
ation by  law,  and  all  attempts  to  subject  it  to  taxation  is  in 
fraud  or  in  yiolation  of  law,  is  the  act  of  wrongdoers,  and  can- 
not giye  color  for  deyesting  the  title  of  the  owner  by  three  years' 
actual  occupation  under  section  2735  of  the  code  of  1892. 

The  cases  of  Patterson  y.  Durfey,  68  Miss.  779,  9  South.  354, 
and  Carlisle  t.  Yoder,  69  Miss.  384,  12  South.  255,  so  far  as 
fhey  are  in  conflict  with  this  decision,  are  oyerruled, 

Beyersed  and  remanded. 


Taxation.— After  a  final  homestead  certificate  to  public  land  has 
been  Issued  entltliog  the  holder  to  a  patent,  the  land  Is  subject  to 
taxation,  although  the  patent  has  not  yet  issued:  Burcham  y.  Terry, 
H  Ark.  396,  29  Am.  St.  Rep.  42,  18  S.  W.  45a 


ILLINOIS  CENTEAL  EAILEOAD  CO.  y.  ARNOLA. 

[78  Miss.  787,  29  Sooth.  76a] 

UOHNSBBS— OWNER'S  DUTY.— A  licensee  who,  without 
iDTltatlott  or  Inducement  of  the  owner,  goes  upoio  his  land,  takes 
BQCh  permission  with  all  the  dangers  attending  it  The  owner  owes 
him  no  duty  except  not  to  Inflict  upon  him  a  willful  or  wanton 
wrong,  and  is  not  Uable  for  the  negligence  of  hla  seryant  toward 
such  licensee^ 

Mayes  &  Harris,  for  the  appellant 

J.  S.  Sexton  and  B.  P.  Willing,  Jr.,  for  fhe  appellee. 

'^^  TEEEAL,  J.  The  appellee,  in  order  to  ayoid  making 
{he  angle  of  the  street  comer,  crossed  the  lot  of  the  appellant^ 
and,  by  the  negligence  of  its  seryant  engaged  in  painting  a  wa- 
t«T«iank  thereon,  was  seriously  injured.    The  path  across  the 
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M  of  ^ipellaxit  wai  ***  naed  indiacrimizuiielj  Iij  Sie  dton 
of  Cry«Ul  Springy  but  wiOnrnt  mny  mducement  MdoiEtbr 
tlio  nilimd  oompony  for  them  to  do  so.  The  tppdiee  wnnot 
on  botmen  with  the  componj^  but  was  upon  its  lot  of  Mn 
pnnnit  of  her  own  plearan  and  errand.  She  was  i  mereli- 
ogPie^  OBd  the  appdlint  owed  Iier  no  duty  except  ihttof  not 
inllictixig  upon  her  a  willful  or  ^wantoai  wrong.  The  qjpdlee 
wee  injured  bj  the  negligence  of  one  of  tppellanf s  servinti, 
end  for  that  n^ligenee  the  appellant  is  not  liabk  A  penn 
wIk^  without  the  iuTitition  or  indncement  of  the  owner,  gm 
upon  the  lend  or  premiBes  of  andi  owmer,  takes  such  pennuaa 
with  ell  the  dengen  attendin^r  it.  ^  master  ie  not  i^spoDflUi 
to  a  eenrant  for  the  n^ligenoe  of  e  feUow-eerrait;  a  fortiori, 
he  ii  not  lesponnUe  to  a  stranger  tor  such  n^ligence.  The 
appellee,  in  going  up(m  the  private  lands  of  the  appellant,  took 
upon  herself  all  the  risks  of  such  entry.  The  damage  suffered 
by  her  is  not  an  injury  for  which,  an  action  lies:  Batchelor  t. 
Fortescue,  L.  B.  11  Q.  B.  Dir.  474r ;  Ja:ounselI  t.  Smyth,  7  Com. 
R,  N.  8.,  781;  97  Eng.  Coul  I*.  743;  Bedigan  r.  Boston  etc 
B^  R.  C5o.,  156  Mass.  44,  31  Am.  St  Itep.  620,  28  N.  B.  1133; 
Collis  y.  Seldcn,  L  R.  8  0.  P.  495;  Qauti^t  t.  arerton.  UB. 
S  C.  P.  871,  ^ 

Seversed,  and  judgment  enleied  here  for  appellant 

Uesnsee.— That  the  owner  of  property  ortUnarilr  owes  do  dutj 
to  mere  licensees  and  trespassers,  see  Baoli  t.  Armory  Mfe.  Co. 
OD  N.  H.  267.  76  Am.  St  Rep.  163,  44  Atl.  S(»;AraSd7  5.  LoS 
182  Mo.  178,  75  Am.  St  Rep.  447,  53  a  W^.  eoO;  Cooper  v.  Orertoi^ 
102  Tenn.  211,  78  Am.  St  Rep.  864.  62  S.  W.  1S3;  QnMer  ▼  Cloarli. 
178  Mass.  429.  73  Am.  St  Rep.  803,  53  N.  HI.  884  MiS^  role  bow- 
effer,  does  not  exempt  him  from  liability  for  iiia  actlye  ne^'ieence 
toward  them:  Pomponio  y.  New  Torfc  etc  R.  B.  Go  S  Cona. 
828.  60  Am.  8t  Rep.  124.  84  Atl.  491;  Palmer  t.  Gonloiil'  ITS  Mam 
410,  78  Am.  St  Rep.  802,  63  N.  B.  909.  ^ 

On  ths  Idabilitj  of  a  Vaster  for  the  acts  of  his  serrant  see  tin 
monographic  note  to  Goodloe  t.  Memphis  etc  fi.  k.  CkiL.  A4  ab. 
8t  Bei^  71-98.  «.  ^>uw  «  a» 
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PULLMAN  COMPANY  T.  ADAMS. 

[78  H188.  814,  80  South.  757.] 

INTERSTATE  COMMEHOE— PRIVILBGE  TAX.— A  etatnto 
Imposing  a  privilege  tax  on  all  sleeping  and  palace  car  companies 
carrying  passengers  from  one  point  to  another  witiiln  the  states 
and  also  a  certain  tax  per  mile  "for  each  mile  of  railroad  oyer 
which  snch  company  mns  its  cars/'  Is  not  Toid  aa  a  relation  of, 
or  license  upon.  Interstate  commerce. 

LICENSE  TAX  ON  UNPROFITABLE  BUSINESS.— A 
l>rlYilege  tax  imposed  upon  sleeping  and  palace  car  companies  for 
transporting  passengers  from  one  point  to  another  within  the  state 
•cannot  be  avoided  by  proving  that  snch  business  is  compulsory 
and  done  at  a  loss. 

Action  to  collect  a  privilege  tax^  imposed  upon  certain  car 
companies.    Judgment  for  plaintiff.    Defendant  appealed. 

McWillie  ft  Thompson,  for  the  appellant 

Harper  &  Potter,  for  the  appellee. 

«*•  WHITFIELD,  C.  J.  The  statute  under  construction 
is  in  these  words:  '^Code  1892,  sec.  3387.  Sleeping-cars. — On 
€ach  sleeping  and  palace  car  company  carrying  passengers  from 
one  point  to  another  in  this  state,  one  hundred  dollars.  And, 
in  addition  thereto,  twenty-five  cents  a  mile  for  each  mile  of 
railroad  over  which  the  company  runs  its  cars.'* 

The  whole  purpose  of  this  statute,  from  its  terms,  manifestly 
is  to  require  a  privilege  tax  to  be  paid  for  doing  business  within 
this  state,  and  for  that  business  alone.  It  relates  exclusively 
to  the  local  business  dono  by  the  Pullman  Company  within  this 
state.  It  does  not  require  any  tax  to  be  paid  for  the  privilege 
of  doing  the  interstate  business  of  the  company.  It  does  not 
in  any  manner  affect  its  interstate  business.  '^It  can  conduct 
its  interstate  business  without  paying  the  slightest  heed  to  tho 
act,  because  it  does  not  apply  to  or  in  any  degree  affect  the 
company  in  regard  to  that  portion  of  its  business  which  it  has 
the  right  to  conduct  without  regulation  from  the  state.** 

The  case  of  Osborne  v.  Florida^  164  U.  S.  MO,  17  Sup.  Ct. 
Eep.  214,  is  decisive  of  this  case.  The  case  of  Crutcher  v.  Ken- 
tacky,  141  U.  S.  47,  11  Sup.  Ct  Bep.  851,  is  clearly  discrimi- 
nated from  Osborne's  case  by  Mr.  Justice  Peckham,  who  there 
«ays:  '^t  has  never  been  held,  however,  that  when  the  business 
of  the  company  which  is  wholly  within  the  state  is  but  a  mere 
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incident  to  its  interstate  business,  sach  fact  would  famish  snj 
obstacle  to  the  Tslid  taxation  by  the  state  of  the  bnsiiiess  of  the 
company  whidi  is  entirely  load.  So  long  as  tiie  reigalatHm  is 
to  the  license  or  taxation  does  not  refer  to,  and  is  not  impeeed 
upon,  the  business  of  the  company  ^"^  which  is  interstste, 
there  is  no  interference  with  that  commerce  by  the  state  stat> 
ute.** 

It  was  stated  by  Mr.  Justice  Bradley,  in  the  covrse  of  his 
opinion  in  the  Grutcher  case,  that  ''taxes  or  license  fees  in  good 
faith  imposed  exclnsiyely  on  express  business  carried  on  whol- 
ly within  the  state  would  be  open  to  no  such  objection,"  tiz^ 
an  objection  that  the  tax  or  license  was  a  regulation  of,  or  thst 
it  improperly  affected,  interstate  commerce.  We  hare  n& 
doubt  that  this  is  a  correct  statement  of  the  law  in  that  regari 
The  statute  herein  differs  from  the  cases  where  statotes  upon 
this  subject  have  been  held  void,  because  in  those  cases  the  stat- 
utes prohibited  the  doing  of  any  business  in  the  state  whatever, 
unless  upon  the  payment  of  the  fee  or  tax.  It  was  said  as  \» 
those  cases  that,  as  the  law  made  the  payment  of  the  fee,  or 
the  obtaining  of  the  license  a  condition  to  the  right  to  do  anj 
business  whatever,  whether  interstate  or  purely  local,  it  wis 
on  that  account  a  regulation  of  interstate  commerce,  and  there- 
fore void.  Here,  however,  under  the  construction  as  given  by 
the  state  court,  the  company  suffers  no  harm  from  the  provi- 
dons  of  the  statute.  It  can  conduct  its  interstate  business  with- 
out paying  the  slightest  heed  to  the  act,  because  it  does  not 
apply  to  or  in  any  degree  affect  the  company  in  regard  to  fliat 
portion  of  its  business  which  it  has  the  right  to  conduct  with- 
out regulation  from  the  state. 

The  company  in  this  case  need  take  out  no  license  and  pay 
no  tax  for  doing  interstate  business,  and  the  statute  is  therefore 
valid.  In  Postal  Telegraph  Cable  Co.  v.  Adams,  71  Miss.  56& 
42  Am.  St.  Rep.  476,  14  South.  39,  afterward  affirmed  by  the 
United  States  supreme  court  (165  TJ.  S.  688, 15  Sup.  CL  Rep. 
268,  360),  this  court  said:  **Every  tax  is  a  burden,  and,  to 
the  extent  imposed,  is  an  interference  vrith  the  pursuit  or  busi- 
ness upon  which  it  is  laid.  If  the  business  is  partly  interstate 
commerce,  then  that  commerce  is  incidentally  affected  and  inter- 
fered with  by  every  tax,  of  any  nature  whatever,  that  may  be 
levied  on  it  In  the  case  at  bar  there  is  no  direct  burdm  upon 
interstate  commerce;  there  is  no  further  interference  with  •** 
it  than  will  be  found  necessarily  to  result  from  the  impositioa 
of  any  burden  or  taxation  in  any  shape." 
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The  contention  that  the  appellant  does  its  local  business  at  & 
088^  and  yet  must  do  it  under  the  constitution  of  1890  making^ 
t  a  commcm  carrier,  and  hence  that  its  interstate  business  i^ 
ndiiectly  burdened,  is  fallacious.  Were  that  so,  it  would  be- 
he  provisions  of  law  declaringi  the  sleeping-car  companies  com» 
non  carriers  that  would  contravene  the  interstate  commerce 
ilause  of  the  federal  constitution,  not  this  license  tax  statute. 

It  is  not  for  the  appellant  to  get  all  out  of  the  local  business 
be  '^traffic  will  bear''  and  then  escape  the  correlative  burden 
•f  this  license  tax  by  pleading  that  it,  though  conforming  to* 
he  law  making  it  a  common  carrier,  as  to  profits,  should  not 
onform  to  the  law  taxing  the  business  it  does  wholly  local  and* 
ntirely  within  this  state.  Pickard  y.  Southern  Pullman  Car 
!o.,  117  II.  S.  34,  6  Sup.  Ct  Sep.  635,  is  wholly  unlike  this^ 
ase.  There  a  tax  was  levied  on  each  sleeping-car,  whether 
1  state  or  interstate  business,  and  the  tax  was  required  to  be 
aid  if  the  local  business  had  been  entirely  abandoned. 

We  think  the  action  of  the  court  below  clearly  right,  and  the 
adgment  is  affirmed. 


Taxation.— A  state  cannot  Interfere  with  Interstate  commerce  by 
npoBlng  a  tax  for  the  privilege  of  transacting  such  commerce, 
Qt  tt  does  have  a  right  to  tax  all  the  InstrumentaUties  within  the 
tate  used  for  such  commerce:  HaU  v.  American  Refrigerator  etc 
k>.,  24  Colo.  223,  65  Am.  St.  Rep.  223,  51  Pac.  421.  See,  further. 
tie  monographic  note  to  Buck  v.  Miller,  62  Am.  8t  Rep.  474,  475; 
'oetal  Tel.  Gable  Go.  y.  Adams,  71  Miss.  555,  42  Am.  St  Rep.  476^ 
6  South.  86. 


'ATE  V.  YAZOO  AND  MISSISSIPPI  VALLEY  BAIL- 

BOAD  COMPANY. 

[78  Miss.  842.  29  South.  892.] 

CARRIERS— BILL  OP  LADING— CONTRACT  OP  CAR- 
:IAGB. — ^A  bill  of  lading  is  not  essential  to  charge  the  carrier 
ith  the  duty  of  safely  transporting  the  property  delivered  for 
irrlage,  but  the  doing  of  the  several  acts  entitling  the  shipper 
»  a  bill  of  lading  is  necessary  to  charge  the  carrier  with  the  safety 
F  the  articles  intrusted  to  him. 

CARRIERS— DELIVERY  OP  GOODS.— The  mere  loading 
r  cotton  by  a  shipper  on  a  car  set  out  at  a  siding,  as  is  customary^ 
'hero  the  carrier  has  no  station  or  agent,  and  neither  it  or  its 
gent  has  any  knowledge  that  the  car  is  loaded  ready  for  shipment 
1  not  such  a  delivery  to  the  carrier  as  makes  it  liable  for  the  loss- 
r  the  cotton  by  fire  several  hours  before  the  arrival  of  the  train 
'hich  in  the  regular  course  of  business  would  have  transported 
to  its  destination. 
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CABRIBRS-LIABIIATT-DBIilVERY  OF  OOODa-Uft- 
Wm  boaml  by  contrmctt  a  carrter  Is  not  responsible  for  tbe  sifeti 
4k  artldis  intended  for  shipment  until  a  dellTery  of  them  to  bin 
and  sn  scceptsnce  thereof;  and  there  can  be  no  acceptance  onti 
tm  has  knowledge  of  their  readiness  for  transportotloa  and  the  lUy- 
pel's  desire  therefor. 

F.  R  Montgomery,  Jr.,  for  the  appellant. 

J.  IL  Dickinson  and  Majes  &  Harris,  for  the  appellee. 


TEBRAL^  J.  The  appellee  in  this  case  recovered  judg- 
ment hy  a  peremptory  instruction,  and  tbe  appellants  inskt 
that  a  peremptory  instruction  should  haye  been  given  in  fiiezr 
tehalf.  On  the  28th  of  September,  1897,  the  appellants  lotdei 
upon  a  car  of  the  defendant  company,  at  Clack's  Btation,  tvea- 
-ty-four  ®^  bales  of  cotton.  The  loading  of  the  car  was  fin- 
ished after  sundown,  and  after  the  local  freight  train  of  that 
•day,  which  was  accustomed  to  take  loaded  cars  from  Clack's, 
had  passed  on  its  return  trip  to  Memphis,  and  no  other  local 
freight  train,  by  which  alone  cotton  was  shipped  from  dadc's^ 
would  arrive  at  said  station  until  the  evening  of  the  next  soe- 
•oeeding  day.  Early  on  the  morning  of  the  29th  of  September 
the  carload  of  cotton  was  wholly  consumed  by  fire,  and  this  soi^ 
h&ng  a  consolidation  of  five  suits,  is  to  recover  its  value. 
Tate  &  Co.  operated  a  public  gin  at  Clack's,  where  the  defend- 
ant company  had  a  siding,  but  it  had  no  station-house  or  agent 
at  that  point  Japson  and  Keesee,  who  were  in  charge  of  Tafe 
•ft  Co.'s  gin  and  plantation  at  Clack's,  testified  that  when  it  wai 
-desired  to  ship  cotton,  one  of  them  would  inform  the  conductor 
•of  the  local  freight  train,  aAd  the  conductor  would  set  out  there 
an  empty  car  for  loading,  and  that  when  the  car  was  loaded 
and  ready  for  transportation,  the  local  freight  train  desired  t» 
take  the  loaded  car  would  be  flagged,  and  the  conductor  of  it 
informed  that  the  car  was  ready  for  transportation,  when  the 
conductor  would  sign  the  shipper's  loading  account^  if  found 
•correct,  and  attach  the  car  to  his  train,  and  transport  it  to  its 
-destination.  The  contention  of  the  appellants  is  that  they  had 
•delivered  the  twenty-four  bales  of  cotton  to  the  defendant 
^company,  and  that  the  cotton  was  burned  while  in  its  custodj; 
-that  the  cotton  was  actually  or  constructively  delivered  to  tiie 
Tsilway  company,  and  that  it  is  chargeable  for  the  loss.  We 
ihink,  however,  that  it  is  quite  dear  that  the  railway  company 
%ad  never  come  into  the  possession  of  the  cotton  for  transpor- 
iation.  The  car,  it  was  true,  was  the  car  of  the  company,  and 
it  was  placed  upon  the  company's  siding  at  Clack's  for  bang 
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loaded,  and  ihe  cottoa  wb8  loaded  into  ihe  car,  but  no  serrant 
of  the  company  had  any  notice  of  the  car  being  loaded  and 
ready  for  shipment.  Keesee  testifies  that  his  recollection  was 
(the  trial  being  had  some  time  after  the  loss)^  that^  when  the 
sar  was  loaded^  a  man  was  left  there  with  it,  with  the  shipping 
^^^  account  filled  ont^  in  order  to  stop  the  train  and  get  the 
x>ndactor's  receipt  for  it.  And  it  appears  that  the  flagging  of 
the  local  freight  train  and  delivery  of  the  shipper's  loading  ac- 
x>iint  to  the  conductor  was  an  essential  feature  of  the  shipping 
>f  cotton  at  ClacFs.  But  Japson  and  others  conclusively  show 
Jiat  the  local  freight  train  for  that  day  had  already  passed  be- 
fore the  car  was  loaded,  and  no  other  train  that  could  have  been 
sxpected  to  take  the  car  would  come  by  there  until  after  the 
iar  was  burned.  There  was  no  constructive  delivery  of  the 
sotton  to  the  railroad  company.  Its  proper  servant,  the  con- 
Inctor  of  the  local  freight  train,  by  which  it  was  desired  to 
tare  this  cotton  transported,  knew  nothing  of  its  being  loaded 
nto  the  car  for  shipment,  and  there  could  be  no  acceptance  of 
ihe  cotton  for  shipment  without  such  knowledge,  unless,  in- 
leed,  there  had  been  an  agreement  between  the  parties  making 
lie  mere  loading  of  the  car  an  acceptance  of  the  freight  for 
ransportation.  But  no  such  agreement  was  shown.  On  the 
iontraiy,  the  clear  course  of  dealing  between  the  parties  at 
Slack's  showed  that  the  shipper  was  to  flag  the  proper  local 
^ight  train,  and  deliver  to  the  conductor  of  the  train  the 
ar  to  be  transported,  with  the  shipper's  loading  account  there- 
of. A  bill  of  lading  is  not  essential  to  charge  the  carrier  with 
lie  duty  of  safely  transporting  the  property  delivered  for  car- 
iage,  but  the  doing  of  tJie  several  acts  entitling  the  shipper  to 
r  bill  of  lading  is  necessary  to  charge  the  carrier  with  the  safe- 
y  of  the  articles  intrusted  to  him.  In  this  case,  according  to 
he  course  of  dealing  between  the  parties,  there  could  have  been 
io  delivery  of  the  cotton  to  the  railroad  company,  until  it  was 
oaded  and  the  local  freight  train  conductor  had  notice  of  the 
terns  of  freight,  its  destination  and  of  its  readiness  for  trans- 
K>Ttation.  Parties  desiring  to  hold  common  carriers  to  a  strict- 
x>  responsibility  than  that  imposed  by  the  common  law  should 
rrovide  therefor  by  contract,  for,  unless  bound  by  contract, 
^tiierwise  a  carrier  is  not  responsible  for  the  safety  of  articles 
imtended  for  shipment  until  a  delivery  of  them  to  him,  and 
XI  acceptance  thereof,  ®**  and  there  can  be  no  acceptance  until 
L<e  has  knowledge  of  their  readiness  for  transportation,  and  the 
flipper's  desire  therefor:  Hutchinson  on  Carriers,  c  4;  Schoul- 
:r  on  Bailments  and  Carriers,  a  3;  Angell  on  Carriers,  e.  140; 
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%  Eenf  8  Commentaries,  *608 ;  Illinois  Cent  B.  B.  Coi  t.  Smj" 
ier,  38  HI.  354,  87  Am.  Dec  301,  303. 
Affirmed. 


Osnier. — ^Dellrery  to,  and  acceptance  by,  a  carrl^  are 
tial  to  make  blm  Uable  for  goods:  M^rrlam  y.  Hartford  ete.  B.  B. 
00.,  20  Coon.  954,  52  Am.  Dec  344.  His  liability  commences  vlfb 
dellYery  to  him  or  his  agent  at  a  place  where  the  carrier  is  se- 
cnstomed  to  receive  goods,  or  where  in  indlridnal  cases  he  aiere«t 
to  recelye  them:  Southern  Express  CJo.  t.  Newby,  36  Ga.  635,  91 
Am.  Dec.  783.  The  mere  issuing  of  a  bill  of  lading  does  not 
transfer  the  possession  of  freight  to  a  carrier:  nUnola  Cent  B.  B. 
Oo.  T.  Smyser,  88  III.  8S4,  87  Am.  Dec.  301;  Amory  Mfig.  Go.  t.  Oidf 
etc.  Ry.  Co.,  89  Tex.  419,  69  Am.  St  Rep.  65,  37  S.  W.  856.  But 
when  a  shipper  surrenders  the  entire  custody  of  his  goods  to  Oe 
carrier  for  Immediate  transportation,  who  accepts  them,  his  Ut- 
bility  at  once  commences.  It  matters  not  how  lonsr  or  f<v  wist 
causes  he  may  delay  putting  the  goods  in  course  of  transportatifle 
Railway  Co.  t.  Murphy.  60  Ark.  d83»  46  Am.  St  Bep.  202»  39  &  W. 
4181 


HODGE  Y.  BENNETT. 

[78  Miss.  868,  29  South.  76a] 

DBEDS— AMBIGUITY  IN  DESCRIPTION.— A  deed  eonvcf 
Ing  a  specific  parcel  of  land  out  of  a  larger  tract  Is  Toid  If,  beeaa» 
of  a  patent  ambiguity  in  the  description,  the  location  of  the  tzact 
granted  cannot  be  certainly  ascertained. 

DEEDS  CREATING  COTENANCY  —  DBSCBIPTION,-A 
conveyance  of  a  definite  number  of  acres  or  any  other  definite 
quantity  of  land,  parcel  of  a  larger  tract  If  the  amount  cooTeycd 
is  not  located  by  the  deed,  conveys  an  undiyided  Interest  in  tite 
larger  tract,  and  vesta  the  grantee  with  title  thereto  as  tenant  ii 
common  in  the  whole  In  the  proportion  that  the  smaller  bears  t» 
the  larger  tract 

Complainants  claimed  to  own  the  land  in  dispute^  one^balf  br 
inheritance  from  one  Hodge  and  the  other  half  as  devisees  u&- 
der  the  will  of  Martha  Gk)odloe>  deceased.  Defendant,  by  cross- 
bill, claimed  to  own,  and  set  up  a  deed  by  said  Martha  Good- 
loe,  executed  in  her  lifetime  to  him,  to  ''an  undivided  three 
hundred  acres  in  and  to  the  following  lands/^  describing  the 
lands  in  dispute  by  survey,  description,  and  containing  eiglit 
hundred  and  eighty  acres.  Complainants  demurred  to  ibt 
cross-bill,  and  appealed  from  a  decree  overruling  their  demio 
Ter. 

W.  H.  Powell,  for  the  appellants. 
H.  B.  Greaves,  for  the  appellee. 
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WHITFIELD,  C.  J.  If  a  grantor  intending  to  con- 
"▼ey  a  gpecific  tract,  precisely  described  by  metes  and  bounds^ 
-such  specific  tract  being  part  ®^^  of  a  larger  tract  of  land,  puts 
in  the  conveyance  such  a  description  of  the  specific  tract  as  is 
ineffectual  to  convey  that  particular  tract,  because  of  a  patent 
•ambignily,  the  grantee  takes  nothing,  for  the  obvious  reason 
tliat,  in  such  case,  the  intention  was  to  convey  this  specific  tract, 
BO  definitely  marked  out.,  and  nothing  else,  and  the  deed,  fail^ 
ing  as  to  that,  fails  altogether.  But  if  a  grantor  intending  to 
<x>nYey,  not  a  specific  tract  of  land  particularly  described,  but 
to  convey  a  certain  quantity  or  number  of  acres  of  land  out 
of  a  larger  quantity  or  larger  number  of  acres  of  land,  makes 
ji  deed  to  such  quantily  or  number  of  acres  out  of  a  larger 
-quantily  or  number  of  acres  of  land,  the  grantee  does  take  an 
undivided  interest  in  the  whole  land  as  tenant  in  common;  with 
the  grantor,  and  his  interest  is  measured  by  the  proportion 
-which  the  number  of  acres  conveyed  to  him  bears  to  the  whole 
number  of  acres  in  the  tract  And  this  interest  he  may  have 
«et  apart  to  him  in  severalty  by  proper  partition  proceedings. 
This  is  the  well-settled  rule. 

In  the  case  of  Orogan  v.  Yache,  45  Cal.  612,  the  court  say: 
'''The  only  question  which  we  shall  notice  is,  whether  the  deed 
operated  so  as  to  make  Thompson  a  tenant  in  common  with 
the  plaintiff  in  the  whole  rancL  The  only  authorities  on 
Tvhich  the  defendant  relies  in  support  of  that  proposition  are 
Schenk  v.  Evoy,  554  Cal.  110,  and  Lawrence  v.  Ballon,  37  Cal. 
520.  The  deed  in  question  in  Schenk  v.  Evoy,  conveyed  one 
thousand  acres  of  land  situated  in  a  certain  valley,  parcel  of  a 
certain  ranch,  to  be  bounded  on  the  east  by  a  certain  creek,  and 
to  be  laid  out  as  near  as  possible  in  a  square  form,  so  as  to  in- 
clude one  thousand  acres,  and  no  more.  It  was  shown  that  such 
4k  tract  could  be  laid  out  in  many  different  places  within  the 
valley  and  on  the  ranch.  The  deed  was  construed  as  conveying 
a  given  quantity  of  land,  parcel  of  the  ranch,  and  not  as  a  de« 
f ective  conveyance  of  a  given  tract  of  land.  The  effect  of  the 
<deed  was  to  make  the  grantee  a  tenant  in  common  with  the 
owners  of  the  ranch,  or,  at  least,  of  so  much  of  it  as  was  situated 
in  the  valley  *''*  named  in  the  deed.  The  deed  in  Lawrence 
▼.  Ballon,  37  Cal.  610,  conveyed  'fifteen  acres  of  the  Hatch 
daim,  situated  on  the  Potrero  Nuevo,  which  said  fifteen  acres 
18  undivided,'  and  it  is  obvious  that  if  the  grantor  held  any  ti- 
tle in  the  Hatch  daim,  the  grantee^  by  virtue  of  the  deed,  took 
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an  intereit  in  common  in  ihe  daim.  In  Jackson  t.  livingrifli, 
7  WencL  186  (affirmed  in  Corbin  y.  Jackson,  14  Wend.  €19,  S 
Am.  Dec.  550),  the  deed  called  for  six  hundred  acres^  iD  ht 
•nireTed  and  taken  off  of  a  larger  tract  by  the  grantee  at  lis 
election,  and  it  was  held  that  the  grantee  hecame  a  tenant  ia 
common  with  the  owners  of  the  larger  tract,  and  so  remaiDei 
nntil  the  tenancy  in  common  was  serered  by  the  grantee  by  Qm 
exercise  of  his  election  to  locate  the  quantity  granted  to  hm. 
There  are  many  other  cases  to  Ihe  same  effect.  A  oony^ance 
of  a  definite  number  of  acies  or  any  other  definite  quantity  of 
land,  parcel  of  a  tract  containing  m  larger  number  of  acres  or  a 
larger  quantity  of  land,  if  the  amount  conyeyed  be  not  locatel 
by  the  deed,  ia  construed  as  conveying  an  undivided  intracst  in 
the  larger  tract,  for  such  is  the  manifest  intent  of  the  partiei» 
and  the  construction  is  the  same  whether  the  interest  confejcd 
be  measured  by  acres  or  by  a  fractional  subdivision,  such  as  a 
half,  a  quarter,  or  the  like.** 

In  Gibbs  y.  Swift,  IS  Cush.  393,  the  grantor  conTiqred  to  fhs 
grantee  ''two  hundred  and  eleven  undivided  acres  of  land  out 
of  a  tract  of  eighteen  hundred  and  seventy-eight  acres.''  The 
judge,  the  great  Chief  Justice  Shaw,  at  pages  397  and  39S, 
says:  ''We  are,  then,  brought  to  consider  the  terms  of  this 
deed,  what  was  the  nature  and  character  of  the  estate  givoi  hj 
it  and  the  rights  and  obligations  of  the  parties  under  it.  It 
certainly  was  not  a  joint  estate.  It  had  none  of  the  character- 
istics of  a  joint  estate.  The  grantor  had  formerly  owned  the 
whole,  and  let  in  the  grantee  to  a  part,  which  is  described.  It 
was  no  share  or  aliquot  part  in  severalty,  for  it  was  not  located 
on  any  port  of  the  tract  It  was,  in  tonus,  a  given  number  of 
undivided  acres,  two  hundred  and  eleven,  out  of  a  tract  de- 
scribed as  containing  eighteen  hundred  and  seventy-eight  acrea^ 
in  quality  and  privileges  equal  in  every  respect  with  the  re- 
mainder. Whether  such  grant  gave  the  grantee  an  ®**  elee- 
tion  to  take  his  grant  in  any  part  of  the  tract,  it  is  not  neces- 
sary to  decide,  for  he  made  no  such  election.  But  it  gave  him 
a  diare,  as  tenant  in  common,  of  the  whole  tract,  in  the  pro- 
portion whidi  two  hundred  and  eleven  bears  to  eighteen  hun- 
dred and  seventy-eight'* 

The  same  doctrine  is  set  forth  in  Sheafe  v.  Wait,  30  Vt  736, 
737,  the  court  saying :  "The  conveyance  must  be  regarded  as  a 
deed  of  an  imdivided  interest,  or  else  be  void.  If  the  deed  had 
been  expressed  thus,  'thirty-six  acres  of  undivided  land  in  said 
lot,*  no  question  could  have  arisen  but  that  it  would  have  been 
a  grant  of  undivided  land,  to  be  held  in  common.^ 
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There  is  nothing  in  the  case  of  Swayze  t.  McCroflsm,  IS 
Smedes  &  M.  320^  or  in  the  other  caaes  cited  for  appellant^ 
which  contravenes  this  doctrine* 

AfiSnned. 


Deeds— Description. — Ck>iirts  should  uphold  rather  than  destrox 
deeds,  and  In  the  discharge  of  their  duty  In  this  respect  errors 
In  description  are  frequently  declared  to  be  of  no  effect:  Sherwood 
T.  WhiUng,  64  Conn.  830,  1  Am.  8t  Rep.  116,  8  Atl.  80.  But  If  the 
description  la  too  Indefinite  to  convey  anything,  then  the  paper  on 
Its  face  lacks  one  of  the  essentials  of  a  conveyance:  Barker  v. 
Southern  Ry.  Co.,  125  N.  C.  596,  74  Am.  St.  Rep.  658,  34  S.  B.  701. 
A  deed  conveying  one-half  of  a  tract  of  land  "containing  fifty-two 
acres  and  eighty  rods,  and  no  more,  and  Including  the  salmon  fish- 
ery contiguous  to  said  land,"  conveys  only  an  undivided  half  of  the 
fishery;  Duncan  y.  Sylvester,  24  Me.  482,  41  Am.  Dec.  40a 
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WAEEHOUSE  COMPANY. 
[78  Miss.  875»  29  South.  770.] 

WAREHOUSEMEN'S  LIENS  do  not  give  a  right  to  retain 
goods  in  the  warehouse  for  a  balance  of  accounts  relating  to  similar 
dealings. 

WAREHOUSEMEN'S  LIENS  —  HOW  LOST.  —  A  ware- 
houseman's lien  is  specific  or  particular,  attaching  only  up<m  each 
separate  bailment,  and  is  lost  when  the  articles  of  each  separate 
tmilment  are  delivered  to  the  bailor  or  his  assignee^  although  the 
storage  charges  remain  unpaid. 

WAREHOUSEMEN'S  LIENS.— STATUTES  GIVING  LIENS 
UPON  CROPS  to  all  who  aid  in  their  preparation  for  marlcet  or 
sale  do  not  entitle  warehousemen  to  liens  on  cotton  In  the  bale 
and  being  handled  In  the  marlLet 

WAREHOUSEMEN— RIGHT  OF  HOLDER  OF  RECEIPTS 
TO  RECOVER  GOODS.— A  purchaser  of  goods  who  holds  the  ware- 
bouse  receipts  issued  therefor  may  maintain  replevin  against  the 
-warehouseman  therefor,  although  such  receipts  are  not  indorsed 
l>y  his  vendor,  and  provide  that  the  goods  are  to  be  delivered  only 
on  the  receipts  properly  Indorsed. 

H.  B.  Oreaves^  for  the  appellant 

W.  H.  Powell^  for  the  appellee. 

^^  TERBAL,  J.  The  appellant  sued  the  appellee  in  re- 
plevin for  fifty-nine  bales  of  cotton,  and  before  suit  brought 
demanded  the  delivery  of  the  same,  and  offered  to  the  ware- 
house company  all  storage  and  other  charges  thereon,  amoiint- 
fng  to  one  hundred  and  twenty-four  dollars  and  fifty-five  cents. 
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vpoQ  said  oottoiL  The  warehouse  company  refused  the  deliTOj 
-of  the  cotton  unless  appellant  would  pay  it  the  storage  idj 
other  charges  on  seventy-nine  hales  of  cotton  preriouslj  ddiv- 
«red  hy  appellee  to  appellant,  amounting  to  one  hundred  lai 
aizty-two  dollars  and  eighty-nine  cents.  For  some  reason  ap- 
pellant dedined  to  pay  the  charges  on  the  previous  haihoente. 
It  appeared  from  the  evidence  that  a  separate  receipt  was  gLVH 
for  each  bale  of  cotton,  and  there  was  no  connection  betma 
4he  bailment  of  the  fifty-nine  bales  of  cotton  sued  for  and  lb 
prior  bailment  of  the  seventy-nine  bales  of  cotton,  upon  wtiA 
one  hundred  and  sixty-two  dollars  and  eighty-nine  cents  vu 
-claimed  as  charges.  A  judgment  was  rendered  against  a]^ 
lant  for  the  expenses  on  the  seventy-nine  bales  of  cottos,  ii 
well  as  that  on  the  fifty-nine  bales  sued  for.  In  that  reject, 
it  is  claimed  that  the  court  erred. 

1.  The  contention  of  the  appellee  that  a  warehouse  lien  is  i 
general  lien  and  gives  a  right  to  retain  for  a  balance  of  acconBis 
relating  to  similar  dealings  is  not  to  be  maintained.  It  is  s 
common-law  lien,  which  is  the  creature  of  policy,  and  is  a  spe- 
cific or  particular  lien,  which  attaches  only  upon  eadi  sepaxaie 
bailment,  and  is  lost  when  all  the  articles  of  each  several  bail- 
ment are  delivered  to  the  bailor  or  his  assignee :  Angell  on  Ci^ 
riers,  sec.  66,  and  notes;  Soott  v.  Jester,  13  Ark.  446;  Stdmnai 
▼.  Wilkins,  42  Am.  Dec.  257;  Northrup  v.  Bank,  27  IlL  Appi 
^29. 

2.  The  contention  that  a  warehouseman,  under  section  869 
of  the  code  of  1892,  has  a  lien  on  cotton  raised  in  this  state  for 
storage  and  other  charges  connected  therewith  is  not  supported 
by  any  reasonable  construction  of  that  section. 

879  rp}^Q  cotton  here  was  not  in  the  warehouse  to  prepare  it 
for  market,  but  was  at  the  market,  and  was  there  for  sale  ff 
shipment,  and  the  charges  claimed  were  incident  to  t3ie  handlisg 
of  the  cotton  then  in  the  market  It  is  not  covered,  we  think, 
T)y  section  2682. 

3.  On  the  delivery  of  each  bale  of  cotton  at  the  wardioise 
"by  the  farmer  bringing  it  in  for  sale,  a  receipt  was  giveoi  d 
the  following  tenor; 

^*No. . 

'^Received  of  — ^—  one  bale  of  cotton,  in  apparoi 

good  order.    Mark, .    No. .    Weight, ,  Bemaib^ 

** >  Manager. 

'^Responsible  for  loss  or  damage  by  fire  or  water.  This  bafc 
•of  cotton  to  be  delivered  only  on  receipt  properly  indorsed.'' 
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It  18  not  denied  but  that  appellant  had  bought  the  fifty-nine 
wles  of  cotton  from  the  owners  and  had  received  these  unin- 
[orsed  receipts  as  a  symbolical  delivery  of  the  bales  of  cotton; 
bat,  as  between  the  bailor  and  the  assignee^  the  property  was 
ntended  to  be  passed  to  the  assignee  by  the  deUvery  of  the 
mindorsed  receipts.  The  intention  of  the  parties  gives  effect 
o  their  acts  as  a  valid  transfer  of  the  property:  Allen  t.  Will- 
amsy  12  Pick.  297;  First  Nat  Bank  v.  Dearborn^  115  Mass. 
(19^  15  Abl  Bep.  92 ;  Bank  t.  Boss,  9  Mo.  App.  399 ;  Idckbarrow 
'•  Mason,  Smith  Lead.  Cas.,  8th  ed.,  1209. 

However,  no  objection  was  made  in  the  conrt  below  to  the 
eceipts  because  not  indorsed^  and  the  objection  comes  too  late 
rhen  made  here  for  the  first  time. 

The  appellant,  upon  the  case  as  made  by  the  record,  was 
ntitled  to  recover  the  fifty-nine  bales  of  cotton^  the  charges 
n  which  had  been  tendered,  with  all  costs. 

Beserved  and  remanded. 


The  Iden  of  a  Warehouseman  is  specific,  not  general,  and  Is  lost 
rhen  possession  is  surrendered  to  the  owner:  See  the  monographic 
EOte  to  Bteinman  v.  WiUdns,  42  Am.  Dec.  257-200. 

When  BepleTln  is  Sustainable  is  the  subject  of  the  monographic 
ote  to  Sinnott  t.  Feiock,  80  Am.  St  Bep.  741-7eT« 


IHANNON  T.  GEOBQIA  STATE  BUILDING  AND  LOAN 

ASSOCIATION. 

[78  Miss.  955,  30  South.  61.] 

USURY— CONFLICT  OF  LAWS.— If,  according  to  the  real 
itent  of  the  parties  as  disclosed  by  their  contract,  payment  there- 
f  is  to  be  made  within  the  state,  its  usury  laws  are  applicable 
hereto,  although  the  contract  provides  for  its  payment  in  another 
tate. 

USURY  —  FOREIGN  CORPORATIONS  —  CONFLICT  OF 
lAWS.— A  building  and  loan  association  organized  in  one  state 
nd  engaged  in  doing  business  in  another,  is  permitted  therein  to 
harge  no  higher  rate  of  interest  than  is  chargeable  und^  the  laws 
f  the  latter  state,  and  while,  by  the  law  of  comity,  the  charter 
f  such  corporation  is  recognized  as  the  law  of  its  existence,  yet 
[  it  employs  the  usual  agencies  to  solicit  and  transact  business  in 
he  latter  state  and  contracts  for  the  payment  of  premiums  and 
atereet  in  excess  of  the  authorized  rate^  the  transaction  must  be 
ienounced  as  an  attempted  evasion  of  the  laws  of  that  state,  what- 
ver  be  the  nominal  rate   specified  or  artifice  adopted,  tad  this 
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thov^  It  be  specifically  proTlded  that  the  contract  la  made  vtt 
nteence  to  the  lawa  of  another  state. 

U8URT  —  FOREIGN  0ORPOBATI0N8  —  OONTLIOr  Of 
LAWS.— Foreign  corporations  wishing  to  do  business  other  thu 
that  for  which  tfaej  are  organised,  and  localising  that  bmiocB 
therein  through  local  boards,  must  comply  with  the  law  of  tte 
state.  They  cannot,  under  such  circumstances*  enforce  there  stip- 
Qlations  in  contracts  sUowed  by  the  law  of  the  state  of  their  cri- 
tion,  if  BU^  stipulations  violate  the  laws  and  public  policy  of  the 
other  state.  The  law  of  the  state  of  the  creation  of  such  coipon- 
tlons  can  have,  ex  proprio  Tigore,  no  extraterritorial  effect,  til 
the  corporations  whose  business  has  been  localized  in  another  etste 
and  the  borrower,  or  both,  cannot  abrogate,  by  attempted  contnet, 
stipulations  whose  purpose  it  is  to  evade  the  laws  against  usury. 

USURY  —  FOREIGN  CORPORATIONS  —  CONFLICT  Of 
LAWS-'If  a  for^gn  money  lending  corporation  has  locallied  tts 
business  In  snother  state  through  local  boards,  doing  there  ooi- 
tinuously  and  regularly  for  several  years  the  business  of  the  or>- 
poratlon,  it  thus  voluntarily  domesticates  itself  within  that  stite, 
and  subjects  its  business  and  contracts  to  the  <^>eratlon  of  Its  )m.wk 
and  if,  from  all  the  facts,  it  appears  that  the  only  purpose  of  stiiit- 
latlons  in  notes  on  mortgages  for  their  payment  in  another  sdUe 
Is  to  evade  usury  laws,  no  device,  disguise,  or  contrivance  reBOCtei 
to  for  that  purpose  can  be  effective. 

Action  to  recover  usurious  interest  paid  on  a  note  seemed  hj 
mortgage.    Judgment  for  defendant.    Plaintiff  appealed. 

Shannon  &  Street^  F.  Johnston,  and  Sterling  &  Hanifl^  bt 
the  appellant 

Williamson,  Wells  &  Croom,  and  Hardy  &  Howell,  for  tk 
appellee. 

•^  WHITFIELD,  C.  J.  It  is  thorongUy  settled  in  to 
state,  under  facts  like  those  in  this  record,  that  the  appeUaat 
can  recover  the  whole  of  the  interest:  McAllister  ▼•  Jenniii, 
32  Miss.  143;  Chaffe  v.  Wilson,  59  Miss.  43.  The  appeUist 
stood  as  a  substituted  debtor,  and  had  all  the  rights  the  origiBil 
debtor  had.  The  premium  in  this  case  was  fixed,  and  the  car 
tract  was,  therefore,  usurious :  See  the  cases  of  Sokolostd  v* 
New  South  etc  Assn.,  77  Miss.  155,  26  South.  361,  and  Croftoi 
V.  New  South  etc  Assn.,  77  Miss.  166,  26  South.  362. 

The  chief  point  of  contention  is  whether  this  is  a  Georgit  or 
a  Mississippi  contract  It  is  true  the  notes  were  payable  ii 
Georgia,  but  the  mortgage  was  on  land  in  Mississippi  and  tt^ 
debtor  lived  in  Mississippi,  where  alone  the  mortgage  conU 
have  been  enforced.  All  the  payments,  through  a  aeries  of 
years,  were  actually  made  in  Mississippi,  instead  of  Georgit. 
to  the  local  treasurer  here,  and  it  is  manifest  it  was  intended 
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ihej  should  be  made  here.  This  foreign  corporation  had  fhe 
power  to  organize  local  boards  throughout  Georgia  and  other 
states.  It  did  organize  a  local  boards  thoroughly  officered,  at 
EUisYille,  in  this  state,  and  to  the  local  secretary  and  treasurer 
of  this  board  all  payments  were  made  by  the  appellant  and  his 
vendor,  and  by  other  members  of  this  association,  through  a 
series  of  years. 

It  is  obvious  that  this  foreign  corporation  has  thns  localized 
*^  its  Mississippi  business  within  the  state  of  Mississippi.  It 
is  not  a  case  of  a  nonresident  money-lender,  or  a  foreign  corpo- 
ration, in  a  few  isolated  cases,  dealing  with  our  citizens  and 
taking  notes  payable  in  the  state  of  the  domicile  of  such  person 
or  corporation.  It  is  the  case  of  a  localization  within  this  state 
of  a  large  business  done  by  a  foreign  corporation  on  the  faith 
of  mortgages  on  land  in  this  state,  the  payments  to  be  made  to 
the  secretary  and  treasurer  of  their  respective  local  boards  scat- 
tered throughout  the  state.  Wherever,  under  circumstances 
such  as  these,  the  foreign  corporation,  thus  localizing  its  busi- 
ness within  this  state,  has  the  payments  made  to  the  secretary 
or  treasurer  of  a  local  board,  ilie  real  intention  of  the  parties 
is  that  the  payments  shall  be  made  in  this  state,  and  the  only 
purpose  of  reciting  the  contrary  in  the  notes  is  to  evade  the 
usury  laws  of  this  state.  The  contract  is  a  Mississippi  contract 
according  to  the  real  facts  and  the  real  intention  of  the  parties. 
Courts  look  through  all  disguises  to  the  real  case  made  by  the 
actual  facts.  This  proposition  is  abundantly  supported  by  the 
authorities.  In  the  precisely  parallel  case  of  Building  etc.  Assn. 
T.  Griffin,  90  Tex.  488,  39  S.  W.  669,  the  court  says:  'It, 
therefore,  became  domiciled  in  the  state  the  same  as  an  in- 
dividual would,  who  came  here  for  the  purpose  of  doing  a 
like  business  and  yet  retained  his  citizenship  in  the  state  from 
which  he  came.  The  borrower  lived  in  Texas;  all  of  the  prop- 
erty that  he  owned,  so  far  as  we  know,  was  situated  in  this  state; 
at  least,  there  is  nothing  to  indicate  that  he  owned  property  in 
the  territory  of  Dakota.  To  secure  the  payment  of  the  debt  a 
deed  of  trust  was  taken  upon  property  situated  in  this  state;. 
Upon  these  facts  the  question  is  to  be  determined  whether  or 
not  the  contract,  under  the  evidence  and  surrounding  circum- 
stances, was  really  intended  to  be  performed  in  the  territory  of 
Dakota  or  in  the  state  of  Texas. 

^The  general  rule  of  law  contended  for  by  the  loan  com- 
pany, that  a  contract  which  is  to  be  performed  in  a  state  other 
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fhan  that  in  irluch  it  is  made,  may  leeerve  interest,  sooorfiBg 
MS  to  Q^Q  ]|^^^  Qf  either  state,  is  too  well  set&ed  to  require  &- 
eossion  or  the  citation  of  anthority;  but  the  law  looks  to  fte 
snbstanoe  of  the  contract,  and  will  not  tolerate  any  cantriTuioe 
by  which  it  is  intended  to  evade  the  laws  of  a  stote  in  irfaiA 
the  contract  is  made  or  sought  to  be  enforced.    The  fact  thil 
the  contract  expresses  that  the  money  borrowed  is  to  be  paid  in 
the  territory  of  Dakota  is  met  by  the  real  substantial  pro- 
Tisions  for  its  enforcement,  and  the  circumstances  under  whidi 
the  business  was   transacted,  with  such  overwhelming  foioe^ 
that  we  are  brought  to  the  conclusion  that  the  contract,  in  lo 
&r  as  it  provided  by  its  terms  for  payment  of  the  money  in 
the  territory  of  Dakota^  was  simply  a  device  to  evade  the  hn 
of  this  state,  and  that  these  facts  are  so  manifest  from  the  fioe 
of  the  papers  themselves,  that  it  ceases  to  be  a  question  of  bd, 
but  becomes  a  matter  of  law,  to  be  determined  from  the  undis- 
puted evidence  that  is  thus  furnished.    The  contract  having 
been  made  with  a  view  to  its  enforcement  in  the  state  of  Teni^ 
and  not  in  the  territory  of  Dakota,  the  agreement  expressed 
in  it,  that  it  should  be  paid  in  the  territory  of  Dakota,  was  in- 
tended to  enable  the  loan  company  to  do  business  in  Texas,  bf 
authority  of  the  laws  of  this  state,  and  set  our  laws  at  defiance 
with  impunity,  and  it  cannot  be  enforced  by  the  courts  of  tfaii 
state:  Tyler  on  Usury,  83;  Miller  v.  Tiffany,  1  WalL  298;  Falls 
V.  United  States  Sav.  etc.  Co.,  97  Ala.  417,  38  Am.  St  Bep.  194, 
18  South.  25 ;  Meroney  v.  Atlanta  etc.  Assn.,  116  N.  G.  882, 47 
Am.  St  Bep.  841, 12  S.  E.  924;  Martin  v.  Johnson,  84  Oa.  481, 
10  S.  E.  1092 ;  Fowler  v.  Bell,  90  Tex.  150,  59  Am.  St  Bep.  7^ 
37  S.  W.  1058.^' 

In  Meroney  v.  Atlanta  etc.  Assn.,  116  N.  C.  882,  47  Am.  St 
Bep.  841,  12  S.  E.  924,  the  court  say,  at  page  887  of  116  K. 
0.  (47  Am.  St  Bep.  845,  21  S.  E.  926) :  'It  is  impoitsot 
that  foreign  capital  invested  within  our  borders  shall  have, 
to  the  very  utmost,  its  just  dues,  and  that  it  shall  find  onr 
courts  ready  now,  as  they  always  have  been,  to  protect  its  ia- 
terest  and  enforce  all  its  lawful  rights.  But  it  is  importast 
also  that  the  settled  policy  of  the  state  should  be  upheld  by  its 
courts,  and  that  schemes,  which  to  them  seem  manifestly  adopted 
merely  to  evade  its  usury  laws,  should  not  ^^'^  be  allowed  Is 
bring  about  virtual  abrogation  of  those  statutea. 

'If  a  foreign  bank  or  other  lender  of  money  may  estabU 
local  branches  or  offices  in  this  state,  and  through  its  ageoto 
solicit  and  take  application  for  loans  on  mortgages  of  land  hen^ 
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to  be  Bent  to  the  home  office  to  be  passed  upon  and  allowed 
there;  and  if,  because  of  such  arrangement  and  the  insertion 
of  a  statement^  put  in  the  note  or  mortgage,  that  the  contract 
is  'Bolvable*  in  the  foreign  jurisdiction  and  is  made  'with 
reference  to  its  laws/  the  courts  of  this  state  are  required  to 
enforce  such  contracts,  and  decree  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  land,  that  the  foreign  usurer  may  have 
his  usury,  then  surely  will  it  have  come  to  pass  that  it  is  no 
longer  true  that  there  is  no  'cover  or  device*  by  which  the 
wholesome  restraints  put  upon  the  money-lenders  by  our  stat- 
utes may  be  escaped. 

'HTpon  this  subject  there  is  in  Martin  t.  Johnson,  84  Ga. 
481, 10  S.  E.  1092,  a  most  emphatic  declaration  from  the  high- 
est court  of  the  state  that  ia  the  domicile  of  the  defendant  cor- 
poration. A  loan  of  money  had  been  made  by  a  citizen  of  Mas- 
sachusetts, through  an  agent  in  Georgia,  to  a  citizen  of  the  lat- 
ter state,  secured  by  mortgage  on  land  there,  but  payable  in  the 
former  state.  It  was  contended  that  the  rights  of  the  mortga- 
gee were  not  to  be  governed  by  the  laws  of  Georgia  in  respect 
to  usury  because  the  note  was  payable  in  Massachusetts.  The 
court  said:  11  this  court  should  hold  that  a  note  made  in  this 
state,  but  payable  in  the  state  of  Massachusetts,  for  money  ad- 
vanced by  the  agent  of  a  person  who  resides  in  Massachusetts, 
could  be  collected  notwithstanding  it  contained  sixteen  per 
centum  usurious  and  unlawful  interest,  then  the  law  of  tiiis 
state  as  to  usury  would  be  inoperative  and  useless;  the  money* 
lenders  of  those  states  that  have  no  usury  laws,  but  which  allow 
to  be  collected  any  rate  of  interest  contracted  for,  could  flood 
this  state  with  their  agents  and  by  the  loan  of  money  exact  the 
highest  rate  of  interest,  even  a  hundred  per  centum. 

••*  'It  seems,  therefore,  that  the  principle  for  which  the 
defendant  corporation  contends  is  denied  in  the  courts  of  its 
own  domicile^— that  a  foreign  money-lender,  loaning  money  in 
Georgia  on  mortgage  on  Georgia  land,  must  be  content  in  a 
foreclosure  proceeding  to  have  the  amount  due  determined  by 
Georgia  law. 

'The  reasons  that  support  the  rule  there  are  valid  here. 
The  rule  of  comity  requires  us  to  allow  foreign  corporations  a 
standing  in  our  courts  to  enforce  the  valid  contracts  they  may 
have  made  with'  our  citizens,  and  all  such  liens  upon  property 
situated  within  this  state  as  they  have  lawfully  acquired.  But 
that  comity  does  not  require  that  we  should  allow  foreign  cor- 
porations to  enforce  contracts  here,  if  such  enforcement  would 
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be  in  conflict  with  our  laws,  and,  being  thus  in  conflict,  the  en* 
f oroement  thereof  wonld  work  against  our  own  citizens  and 
give  to  the  foreigner  an  advantage  which  the  resident  has  not: 
Walters  v.  Whitlock,  9  Fla.  86,  76  Am.  Dec.  607.  Much  less 
does  it  require  that  we  should  allow  a  Georgia  corporation  to 
enforce  a  mortgage  loan  which  is  illegal  and  void  by  our  laws 
<Ward  Y.  Sugg,  113  N.  G.  489,  18  S.  E.  717),  while  in  that 
etate  the  rule  is  as  stated  in  Martin  t.  Johnson,  84  Ga.  481,  10 
S.  E.  109S. 

'It  is  well  settled— so  well  settled  that  authorities  need  not 
be  cited — ^that  a  purely  personal  contract,  made  in  one  place  to 
be  executed  in  anotiier,  is  to  be  goyemed  by  the  laws  of  the 
place  of  performance.  This  general  rule  is  subject  to  the  quali- 
fication that  the  parties  act  in  good  faith,  and  that  the  form  of 
the  transaction  is  not  adopted  to  disguise  its  real  character:  Ty- 
ler on  Usury. 

^^ow,  it  seems  Tery  manifest  to  us,  considering  all  the  facta 
and  circumstances,  that  this  Georgia  corporation  required  the 
plaintifF,  a  citizen  and  resident  of  this  state,  to  declare,  in  the 
obligation  given  by  ^^^  to  it  for  the  money  loaned  him,  that 
the  contract  was  solvable  in  that  state  and  was  made  with  ref- 
erence to  its  laws,  not  because  it  was  contemplated  by  either 
of  the  parties  that  the  money  would  be  paid  there,  or  that  the 
*^  parties  would  enforce  their  respective  rights  imder  the  con- 
tract in  the  courts  of  that  state,  but  because  this  money-lender 
desired  to  escape  the  restraints  of  the  laws  of  this  state,  and,  by 
this  formal  declaration  inserted  in  the  contract,  compel  the 
courts  of  this  state,  in  a  suit  for  the  foreclosure  of  the  mort- 
gage, to  adjust  the  rights  of  the  parties  according  to  the  laws 
of  Georgia  and  the  decisions  of  its  courts,  and  in  disregard  of 
the  laws  of  this  state  and  the  decisions  of  this  court'' 

In  Fletcher  v.  New  York  life  Ins.  Co.,  13  Fed.  628,  Judge 
Teat  says :  'The  defendant  company  was  doing  business  in  Mis- 
souri, with  the  privileges  granted  to  it  here,  when  said  insur- 
ance was  effected.  It  may  be  that  the  formal  acceptance  of 
the  proposed  contract  was,  by  the  letter  of  the  contract,  to  be 
consummated  in  NewYork.  The  broad  proposition,  however, 
remains,  no  artifice  to  avoid  which  can  be  upheld.  The  stat- 
utes of  Missouri,  for  salutary  reasons,  permit  foreign  corpora- 
tions to  do  business  in  the  state  on  prescribed  conditions.  If, 
despite  such  conditions,  they  can,  by  the  insertion  of  clauses 

in  their  policy,  withdraw  themselves  from  the  limitations  of 
ihe  Missouri  statutes,  while  obtaining  all  the  advantages  of  its 
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license,  then  a  foreign  corporation  can,  by  special  contract, 
upset  the  statutes  of  the  stote  and  become  exempt  from  the 
positive  requirements  of  law.  Such  a  proposition  is  not  to  be 
eoimtenanced.  The  defendant  corporation  chose  to  embark  in 
business  within  this  state,  under  the  terms  and  conditions 
named  in  the  statute.  It  could  not  by  paper  contrivances,  how- 
ever specious,  withdraw  itself  from  the  operation  of  the  laws, 
by  the  force  of  which  it  could  alone  do  business  within  the 
state.  To  hold  otherwise  would  be  subversive  of  the  right  of 
a  state  to  decide  on  what  terms,  by  comity,  a  foreign  corpora- 
tion should  be  admitted  to  do  business,  or  be  recognized  tiiere- 
f or,  within  the  state  jurisdiction.  Each  state  can  decide  for 
itself  whether  a  foreign  corporation  shall  be  recognized  by  it, 
and  on  what  terms.  Primarily,  a  corporation  has  no  existence 
beyond  the  territorial  limits  of  the  state  creating  it,  and  when 
^^^  it  imdertakes  business  beyond,  it  does  so  only  by  comity. 
The  defendant  corporation,  having  been  permitted  to  do  busi- 
ness in  Missouri,  under  the  statutes  of  the  latter,  was  bound  by 
all  the  provisions  of  those  statutes,  and  could  not,  by  the  in- 
sertion of  any  of  the  many  clauses  in  its  forms  of  application, 
eta,  withdraw  itself  from  the  obligatory  force  of 'the  statute. 
The  contract  of  insurance,  therefore,  is  a  Missouri  contract  and 
subject  to  the  local  law.'' 

This  last  utterance  is  in  exact  accord  with  the  holding  of  this 
court  in  Western  Assur.  Co.  v.  Phelps,  77  Miss.  625,  27  South. 
745.  See,  also.  Southern  etc.  Assn.  v.  Atkinson,  20  Tex.  Civ. 
App.  516,  50  S.  W.  170^  and  Neal  v.  New  Orleans  etc.  Assn., 
100  Tenn.  607,  46  S.  W.  755.  See  especially  the  very  recent 
case  of  Crippen  v.  Laighton,  69  N.  H.  540,  76  Am.  St.  Bep. 
192,  44  Ati.  538. 

And  it  is  immaterial  whether  the  foreign  corporation  is  doing 
business  under  a  license  here  or  has,  without  such  license,  local- 
ized its  biusiness  and  domesticated  itself  here  as  to  such  business. 
And  the  acts  of  1890,  page  10,  places  ''each  branch  office''  and 
^'each  agency"  en  the  same  footing  exactiy,  treating  each  as 
a  separate  and  distinct  building  and  loan  association,  and  taxes 
«ach  as  such.  i 

The  general  doctrine  is,  of  course,  well  settled  that  the  law 
4}t  a  place  where  the  contract  is  to  be  performed  governs  the 
<xmtract;  and  the  presimiption  that  this  contract  was  to  be  per- 
formed according  to  the  laws  of  Georgia,  simply  because  the 
notes  were  payable  in  Georgia,  is,  at  last,  nothing  but  a  mere 
presumption  to  that  effect,  subject  to  be  overcome  by  proof 
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thaty  in  trutli  and  in  fact,  they  intended  the  money  to  be 
in  MiflslBsippi.  When  all  there  ia^  in  a  case  like  this,  to  shov 
that  the  intention  was  to  perform  the  contract  in  a  foreign 
state,  is  a  mere  specious  paper  recital  in  the  notes,  and  ot& 
against  this,  and  contrary  to  this,  are  all  the  other  &cts  in  the 
case,  and  the  whole  course  of  dealing  between  the  parties,  it 
would  be  an  abdication  of  common  sense  on  the  part  of  any 
court  to  find  the  real  intention  of  the  parties  in  the  paper  re- 
cital, instead  of  in  the  real  facts  of  the  case. 

^^^  It  must  be  remembered  that  the  state  has  the  power  to 
prescribe  the  terms  on  which  foreign  corporations  may  do  busi- 
ness. It  is  declared  in  section  849  of  the  code  of  1892,  last 
clause,  ''such  foreign  corporations  shall  not  do  or  commit  any 
act  in  this  state  contrary  to  the  laws  or  policy  thereof,  and  shall 
not  be  allowed  to  recover  on  any  contract  made  in  violation  of 
law  or  public  policy.''  This  is  the  plain  mandate  of  our  law^ 
which  must  be  rigidly  enforced  by  the  courts.  And  the  code 
otherwise  provides  that  (section  2348)  domestic  building  and 
loan  associations  are  excluded  from  the  operation  of  the  usury 
laws,  but  foreign  building  and  loan  associations  are  subject  to 
them,  and  to  enforce  this  public  policy,  thus  declared  by  the 
statute,  is  not  to  give  extraterritorial  operation  to  our  statutes. 
On  the  contrary,  this  corporation  has  come  into  the  state,  local- 
ized its  business  here,  through  local  boards  scattered  all  over  the 
state,  and  must  submit  such  business  thus  localized  to  the 
operation  of  the  laws  of  the  state.  To  hold  otherwise  would 
operate  the  grossest  injustice  to  our  citizens  and  would  virtually 
abrogate  our  statutes  against  usury. 

It  may  be  further  remarked  that  we  announce,  as  to  thia 
foreign  building  and  loan  association  the  identical  doctrine 
which  the  state  of  Georgia,  through  its  supreme  court,  haa 
announced  (Martin  v.  Johnson,  84  Oa.  481,  10  S.  E.  1092)  in 
an  exactly  similar  case. 

We  append,  for  convenience,  a  few  of  the  authorities  support- 
ing our  views,  whose  reasoning  we  approve,  so  far  as  relates  to 
the  question  under  discussion:  United  States  etc.  Assn.  ▼. 
Scott,  98  Ky.  695,  17  Ky.  Law  Eep.  1244,  34  S.  W.  235,  de- 
cided in  1896,  the  court  saying:  '^A  foreign  building  and  loan 
association  engaged  in  doing  business  in  Kentucky  will  be  per- 
mitted to  charge  no  higher  rate  of  interest  than  is  chargeable 
under  the  laws  of  this  state;  and  while,  by  the  laws  of  comily, 
the  charter  of  such  a  corporation  will  be  recognized  here  as  the 
law  of  its  existence,  it  is  the  charter  alone  which  is  recognized. 
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and  not  the  general  legislation  of  the  country  of  its  domicile 
with  reference  thereto,  •^  or  the  construction  of  its  charter 
provisions  by  the  foreign  courts.  Moreover,  when  such  a  cor- 
poration employs  the  usual  agencies  to  solicit  and  transact 
business  in  Ihis  state,  and  contracts  for  the  payment  of  premi- 
runs  and  interest  in  excess  of  the  rate  authorized  here,  the 
transaction  will  be  denounced  as  an  attempted  evasion  of  our 
laws,  whatever  may  be  the  nominal  rate  specified  or  artifice 
adopted;  and  this,  though  it  be  specifically  provided  that  the 
contract  is  made  with  reference  to  the  laws  of  the  foreign  state. 
Such  a  provision  only  makes  the  intent  to  evade  the  more  mani- 
fest "•  Pryse  v.  People's  etc.  Assn.,  19  Ky.  Law  Eep.  752,  41  S. 
W.  574,  decided  in  1897,  these  two  being  Kentucky  cases;  Na- 
tional etc.  Co.  V.  Stone  (Tex.  Civ.  App.),  46  S.  W.  67,  decided  in 
1898,  a  Texas  case.  It  was  held  therein  that  it  was  immaterial 
whether  the  association  had  obtained  a  permit  or  license  to  do 
business  in  Texas,  if,  in  fact,  it  had  localized  its  business  there. 
In  such  latter  case  the  contract  was  a  Texas  contract  as  well  as 
in  the  former.:  Harmon  v.  Hart,  53  S.  W.  310,  a  Tennessee 
case,  decided  in  1899;  Jackson  v.  American  Mortgage  Co.,  88 
Oa.  756,  15  S.  E.  812;  Thompson  v.  Edwards,  85  Ind.  414;  4 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1072,  note  5.  Crippen 
▼•  Leighton,  76  Am.  St  Sep.  at  pages  196, 197,  where  the  court 
says:  'In  the  case  of  contoicts  the  common  law  enforces  the 
contract  made  by  the  parties,  but  not  the  lex  loci,  except  in  so 
far  as  they  have  made  it  a  part  of  the  contract.  The  doctrine 
that  contracts  are  to  be  interpreted  according  to  the  law  of  the 
place  where  they  are  made  or  to  be  performed,  is  merely  a 
Tnle  for  finding  the  intention  of  the  parties'' :  Peninsular  etc. 
Co.  V.  Shand,  8  Moore  P.  C,  N.  S.,  272;  Anstruther  v.  Adair, 
2  Mylne  ft  K.  513.  ''A  different  decision  would  totally  defeat 
the  intention  of  the  contracting  parties'':  Di  Sora  v.  Phillips, 
10  H.  L.  Cas.  624,  638,  639.  The  only  purpose  of  the  proof 
of  the  foreign  law  is  to  determine  the  meaning  of  the  language 
used  by  the  parties  for  the  same  reason  precisely  that  evidence 
is  heard  of  the  signification  of  technical  terms:  Prentiss  v. 
Savage,  13  Mass.  20,  23 ;  ^^  Koster  v.  Merritt,  32  Conn.  246 ; 
Dyke  v.  Erie  By.  Co.,  45  N.  Y.  113, 118,  6  Am.  Eep.  43. 

The  foreign  law,  as  such  and  ex  proprio  vigore,  has  no  ef- 
fect Effect  is  given  to  the  agreement  of  the  parties  only.  The 
conrt  looks  into  the  lex  loci  so  far,  and  only  so  far,  as  may 
be  necessary  to  determine  what  the  contract  is,  and  whether 
it  shall  be  enforced,  if  at  all,  according  to  the  intention  of  the 
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paitiet.  This  is  not  a  matter  of  courtesy  or  faTor^  eLther  to 
the  coimtry  where  the  contract  was  made  or  to  the  partiea  It 
is  the  right  of  the  parties,  it  is  as  if  the  foreign  law  were  in 
terms  expressed  in  the  oontmoL  The  principle  ^looeely  caUed 
«omitjr'  (Schibsby  y.  Westenholz,  L.  R  6  Q.  B.  Diy.  155,  159) 
is  not  of  courts,  but  of  nations:  Story's  Conflict  of  Lavs, 
«ees.  37,  38;  Bank  of  Angosta  t.  Earle,  13  Pet  519^  589. 

''The  question  of  the  enforcement  of  the  laws  of  a  forogn 
atate  is  not  a  question  of  comity  to  the  state,  but  of  the  power 
of  the  courts  of  the  forum.  The  organic,  or  statute,  or  com- 
mon law  of  no  state  in  the  TTnion  has  conferred  upon  its  courts 
-authority  to  put  into  active  operatiye  effect,  efficient  per  se, 
the  statutes  of  another  state.  There  is  a  wide  difference  be- 
tween putting  a  foreign  statute  in  active  operation  and  trestiiig 
a  transaction  of  which  the  court  has  jurisdiction  as  it  is  modi- 
fied, affected,  or  characterized  by  the  law  that  operated  upon  it 
where  it  took  place.  To  enforce  a  liability  created  solely  bj 
«the  statute  of  a  foreign  land  is  to  give  that  statute  predsdy 
the  same  force  and  effect  as  if  it  were  a  statute  of  the  forum'': 
Palls  Y.  United  States  etc.  Co.,  97  Ala.  417,  38  Am.  St  B^ 
194, 13  South.  25;  Phoenix  Ins.  Co.  v.  Commonwealth,  5  Bod, 
^8,  96  Am.  Dec.  331. 

In  the  cases  in  46  S.  W.  and  34  S.  W.,  supra,  there  was  so 
local  board,  as  in  this  and  the  Sokolosky  cases,  but  the  foreign 
corporation  had  local  offices  and  local  agents,  and  had  thus  lo- 
calized its  business,  and  the  same  rule  above  announced  was  sp- 
plied — a  point  not  here  presented.  The  principle  is  much  like 
that  of  Jahier  y.  Baseoe,  62  Miss.  699;  Borer  on  Interstate 
Law,  48,  quoted  in  Thompson  v.  Edwards,  85  Ind.  420,  42L 
It  seems  ®^^  that  in  1898,  carrying  out  the  doctrine  of  thev 
<*ase8,  where  foreign  corporations  localized  their  business  in 
^ther  states,  the  state  of  South  Carolina  actually  psased  a  Isv 
providing  that  ''all  contracts  secured  by  mortgage  of  real  ee- 
iate  situafted  within  tiiis  state  shall  be  subject  to,  and  constroed 
by,  the  laws  of  this  state  regulating  the  rate  of  interest  allovcd 
and  in  all  other  respects,  without  regard  to  the  place  nsmei. 
for  the  performance  of  the  same'' :  22  S.  C.  Stats.  747 ;  and  te ; 
supreme  court  of  that  state,  in  Tobin  v.  McNab,  53  S.  C.  1%4 
20  S.  E.  829,  pronounced  this  a  "wise  law." 

Foreign  corporations  wishing  to  do  business  with  our  dii- 
^ens,  and  localizing  that  business  within  our  state  through  b* 
-cal  boards,  must  comply  with  the  laws  of  this  state.  1%9 
cannot,  under  such  circumstances,  enforce  here  stipulatioos  ia 
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contracts  allowed  by  the  law  of  the  state  whidi  created  them  if 
these  stipulatioiis  violate  our  laws  or  our  public  policy.  Such 
laws  of  snch  foreign  states  can  have^  ex  proprio  yigore^  no  ex- 
traterritorial effect,  and  it  is  not  competent  for  a  foreign  cor- 
poration, whose  business  has  been  localized  in  this  state,  or  the 
borrower,  or  both,  to  abrogate,  by  attempted  contract,  stipula- 
tions whose  purpose  it  is  to  evade  our  laws  against  usury,  the 
laws  of  this  state  on  that  subject 

This  holding  in  no  way  interferes  with  the  right  of  a  for- 
•eign  corporation  whose  business  has  not  been  localized  here  to 
make  contracts  with  borrowers,  to  be  governed  by  the  laws  of 
the  state  of  their  domicile,  if  there  be  no  purpose  therein  to 
-evade  the  usury  laws  of  this  state.  Such  liberty  of  contracting, 
exercised  in  good  faith,  is  not  herein  interfered  with.  The  au- 
thorities cited  to  that  point  by  counsel  for  appellee  are  not  per- 
tinent to  cases  like  the  one  before  us.  All  the  cases  are  admir- 
ably collected  in  a  note  to  Bank  of  Newport  v.  Cook,  46  Am.  St 
Sep.  171.  In  that  note  the  learned  editor  points  out,  on  page 
"202,  the  distinction  to  be  observed,  saying:  *'The  proper  an- 
crarer  to  this  argument  is,  that  mere  shams  and  evasions  are  not 
permitted  to  counteract  and  annul  the  law,  and  •'^  where  it 
appears  that  the  purpose  of  the  parties  in  making  the  obligation 
payable  in  another  state  was  to  evade  the  law  against  usury  of 
the  state  in  which  it  was  executed,  it  will  be  regarded  as  in- 
fected with  usury:  Pratt  v.  Adams,  7  Paige,  615;  Junction  R. 
B.  Go.  V.  Bank  of  Ashland,  12  Wall.  226;  Andrews  v.  Ponds, 
13  Pet  65.'' 

Our  decision  is  rested  upon  the  two  distinct  grounds:  1. 
That  where  a  foreign  money-lending  corporation  has  localized 
its  business  within  this  state,  through  local  boards,  doing  here 
regularly  and  continuously  for  years  the  business  of  the  cor- 
poration, it  has  thus  voluntarily  domesticated  itself  within 
this  state  and  subjected  its  business  and  contracts  to  the  oper- 
ation of  our  laws;  and  2.  That  where,  in  such  case,  all  the 
facts,  fairly  weighed,  show  that  the  only  purpose  of  a  mere 
stipulation  in  the  notes  or  mortgages  for  payment  in  the  for- 
eign state  must  have  been  to  evade  our  laws  on  the  subject  of 
CLBury,  no  device  or  disguise  or  contrivance  will  prevent  the 
court  from  stripping  off  the  mask  and  pronouncing  the  judg- 
ment of  the  law  on  the  real  case  made  by  the  actual  facts. 

The  proposition  that  the  local  secretary  and  treasurer  is  the 
agent,  not  of  the  lending  corporation,  whose  secretary  and 
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ireasarer  he  yns,  but  of  the  borrowing  debtor^  is  utterly  va- 
fonnded:  Murphy  y.  Independent  Order  of  Sons  and  Da^ 
ters  of  Jacob  of  America,  77  Miss.  830,  27  South.  624. 

The  facts  of  the  case  make  Natchez  etc  Assn.  y.  Shidds,  71 
Miss.  630,  15  Sonth.  793,  and  Bnilding  etc  Assn.  of  Jacksm 
Y.  Leonard,  74  Miss.  810,  21  South.  53,  wholly  inapplicable. 

It  is  noteworthy  that  no  diYidends  or  profits  are  allowed  bj 
the  by-laws  of  this  association  where  the  stock  ia  snrrenderel 
before  maturity.  The  appellant,  so  far  from  deriYing  aoj 
profits,  actually  lost  nineteen  dollars  and  fifty  cents. 

The  judgment  is  reYersed  and  cause  remanded. 


TTsiuy.— A  loan  by  a  foreign  eorpwatlon  to  a  citiaen  of  another 
•tate^  secured  hj  mortgage  on  land  In  that  state  at  usurloos  tn- 
terest  there,  is  goYerned  in  the  settlement  of  interest  on  fwedosoR 
by  the  law  of  the  latter  state,  although  the  contract  of  loan  aod 
mortgage  stipulates  that  it  is  solYable  by  the  laws  of  the  state  of 
the  domicile  of  the  corporation,  and  Is  made  with  reference  to  fH 
laws:  Meroney  y.  Atlanta  etc.  Loan  Assn.,  116  N.  OL  882,  47  Am. 
8t  Bep.  841,  21  8.  B.  024.  Compare  Hale  y.  Cairns,  8  N.  Dtk 
145,  78  Am.  8t  Eep.  748,  77  N.  W.  1010;  and  see  the  monopspUe 
note  to  Bank  of  Newport  y.  Cook,  46  Am.  8t  Bep.  aoo-2QaL 
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STATE  V.  EVANS- 

[161  Mo.  96,  61  &  W.  680.] 

JUBY— CHALLBNGB  FOR  CAUSE— FORM  OF.-lb  merHj 
diallenge  a  Juror  ''for  cause^*  is  iiifiufficlent;  the  cause  of  the  chal- 
lenge must  be  distinctly  specified. 

OFFICER— WATCHMAN.— THB  TERM  '^POLICBMAJT*  to 
the  legal  equiyalent  of  "watchman." 

OFFICER— POWER  TO  ARRB)ST.— A  POLIOEBCAN  has 
Hxe  same  power  of  making  arrests  as  a  sheriff  or  constable,  and  In 
80  doing  Is  entitled  to  the  same  protection. 

ARRBST  FOR  FELONY  WITHOUT  WARRANT.— IF  A 
PEACE  OFFICER  arrests  without  warrant,  he  will  be  Jnstified 
In  so  doing  although  no  felony  is  actually  committed,  if  he  baa 
reasonable  cause,  either  on  his  own  knowledge  of  facts  or  on  facts 
communicated  to  him  by  others,  to  suspect  the  one  apprehended. 

MURDER  IN  RBSISTINtJ  ARREST.— IF  A  SUSPECTED 
FELON,  IN  RESISTING  ARREST,  or  in  endeaywlng  to  escape 
after  arrest,  kills  the  arresting  officer,  he  commits  murder. 

HOMICIDE.— AN  OFFICER  WHO  NECESSARILY  KILLS 
A  SUSPECTED  FELON  when  he  resists  arrest,  or  endeayors  to 
escape,  commits  justifiable  homicide. 

MURDER  IN  RESISTING  ARREST— KNOWLEDGE  OF 
OFFICIAL  CHARACTER.— One  who  is  arrested  by  an  officer  in 
uniform,  who  is  known  to  him,  cannot  Justify  the  killing  of  such 
officer  on  the  ground  that  he  had  no  notice  of  the  officer's  official 
character. 

ARREST— FRESH  PURSUIT— KILLING  OFFICERr-NO- 
TICE  FOR  WHAT  ARRESTED.— One  who  is  apprehended  on  fresh 
pursuit  cannot  Justify  his  killing  of  the  arresting  officer  on  the 
ground  that  he  was  not  notified  for  what  he  was  arrested,  since 
in  sudii  a  case  he  is  presumed  to  know  the  cause  of  his  arrest 

ARREST.— A  PRIVATE  PERSON  MAKING  AN  ARREST 
FOR  A  PAST  FELONY  need  not  giye  notice  of  the  ground  for 
the  anest,  If  the  accused  haye  notice  aliunde^ 

(M9) 
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ARRBST  FOR  FELONY— RBSISETING—KIIJ^IMO  OFTI- 
OnL— Wlwre  an  officer,  who  bas  knowledge  of  a  fekmj  eon- 
Bittod  and  of  tlie  one  wlio  committed  It,  ia  killed  by  audi  feto 
whoa  making  the  aireat,  the  offenae  ia  murder. 

ARREST  —  RBSISTING—RBASONABLB  SUaPIOION  Or 
FELONY— KILUNO  OFFICER.— Where  an  officer  arrests  one  for 
Monj  wlthont  a  warrant  npon  reasonable  suspicion,  killing  socb 
officer,  while  resisting  arrest  or  in  attempting  to  eocapew  Is  mnnter 
In  the  first  degree;  eren  thongh  no  felony  has  been  committed. 

C.  D.  Coram  and  W.  O.  Pendleton,  for  the  appellant. 

Edward  C.  Crow,  attorney  general,  and  Sam  B.  JeflEriee,  aa- 
aistant  attorney  general,  for  the  atate. 

*••  SHEBWOOD,  P.  J.  For  the  mnrder  of  William  H 
Hennicke,  a  policeman  of  Boonville,  by  shooting  him  with  a 
pistol,  defendant,  a  n^ro,  waa  put  npon  his  trial,  which  ie> 
suited  ^^^  in  a  verdict  of  gmlty  of  murder  in  the  first  degnt; 
judgment  and  sentence  accordingly. 

The  homicide  happened  on  this  wise:  A  number  of  busines 
houses  in  Boonville  had  heea  burglarized  during  the  month  of 
March  of  last  year,  which  closed  the  nineteenth  century,  nor 
did  the  burglars  n^lect  the  dgar  store  of  Louis  Bernard;  it 
had  been  burglarized  three  or  four  times  in  succession,  the  last 
time  the  night  before,  and  the  cash  drawer  each  time  depleted 
of  its  funds.  On  the  night  of  the  26th  of  the  month  men- 
tioned, John  Bernard,  the  brother  of  Louis,  remained  at  the 
cigar  store  of  the  latter,  and  with  Henry  Winkloneyer  kept 
watch  for  the  burglarious  thief.  He  came  about  10  o'clock 
and  stopped  at  the  front  door  two  or  three  times  for  a  moment, 
but  seemed  frightened  away  by  passers-by,  but  finally,  after  the 
lapse  of  a  few  minutes,  went  up  the  steps,  unlocked  the  door 
with  a  false  key,  walked  away,  came  back,  opened  the  door, 
walked  in,  leaving  the  door  open  about  two  inches,  stood  at  the 
door  holding  the  latch,  when  he  seemed  to  take  alarm  from 
persons  passing  by,  and  was  about  to  go  out  again,  when  Winkle* 
meyer  halloed  to  him  to  throw  up  his  hands,  whereupon  defend- 
ant ran  out  through  the  door,  closing  it  behind  him.  WinUe- 
meyer  and  Bernard  followed  in  dose  pursuit,  and  seeing  de- 
fendant in  front  of  Dan's  drugstore,  WinUemeyer  shot  at  him 
once,  when  he  disappeared.  Thereupon,  Bernard  returned  to 
the  cigar  store,  closed  it,  and  started  home,  when  Officers  Hen- 
nicke and  Jones  called  to  him  across  the  street,  asking  him  if 
he  could  recognize  the  burglar,  when  he  replied  he  could ;  that 
it  was  "Jocko,"  and  on  being  asked  which  one,  answered  *'the 
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one  that  used  to  be  on  the  bus  a  good  deaL''  Bernard  knew  the 
n^ro  well,  and  had  known  him  for  three  or  fonr  years;  and. 
the  light  was  such  in  the  dgar  store  from  neighboring  establish- 
ments as  to  render  recognition  by  Bernard  of  def endant,  when 
in  the  dgar  store,  easy. 

1^  Winklemeyer  who  was  twelve  feet  from  defendant  when 
in  the  cigar  store,  thongh  he  had  never  known  him  before,  had 
no  difficulty  in  subsequently  identifying  him  as  the  same  man 
he  had  seen  enter  the  dgar  store.  When  Bernard  was  accosted 
by  the  police  officers  as  aforesaid  it  was  about  10:15  to  10:20 
P.  M.  Hennicke  then  said  to  Bernard:  '^ell,  I  have  some 
other  stores  to  watch  to-night,  but  we  ought  to  catch  him,  and 
00  I  will  go  down  to-night;  I  know  where  he  stays.''  He  says, 
^^e  will  go  down.''  So  Officer  Jones  and  Hennicke  and  Knack 
and  myself,  went  down. 

''Q.    Adolph  Knack?    A    Yes,  sir.  ...  • 

''Q.  Where  did  you  go?  A.  We  went  down  to  the  house* 
this  side  of  the  track,  the  old  'Sandrock'  house,  they  call  it. 

''Q.  You  speak  of  the  Missouri  Pacific  track?  A.  Yes,, 
sir. 

'^Q.  Where  is  that  house  situate  with  reference  to  the  Mis- 
souri Pacific  track — ^with  reference  to  the  depot?  A.  It  ia 
south  of  the  track. 

''Q.  Just  across  the  street  is  it?  A.  Yes,  sir,  just  across 
the  street. 

'*Q.  Now  what  occurred  there?  A.  Why,  we  went  down 
there  and  the  officers  knocked  on  the  door.  The  woman  didn't 
want  to  let  them  in  at  first.  She  said  she  was  in  bed.  So 
they  told  her  they  were  looking  for  some  one,  to  get  up.  She 
finally  got  up  and  opened  the  door  and  the  officers  went  in. 

'^Q.  Where  were  you  at  that  time?  A.  I  was  standing 
out  in  front  of  the  house,  or  steps.  And  as  they  were  coming 
out,  why,  Evans  came  around  between  that  hallway — ^there  is 
a  hallway  between  the  two  houses — ^him  and  some  more  young 
fellows  and  some  women.  And  he  stepped  upon  the  step,  and 
the  officers  came  out;  they  put  their  hand  on  him,  *^  and  I 
says,  ^That  is  the  man.'  And  he  said  to  the  officers,  SI  didn't 
do  anything.'  Hennicke  says,  ?ou  will  find  out  about  it  in 
the  morning.' 

"Q.  Well,  they  arrested  him  there  did  they?  A*  Yes, 
sir,  he  went,  too,  along  with  them.    They  walked  down  as  far 
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«■  the  tntck  and  went  over  to  the  Miaaouri  Pacific  depot  lai 
€oni0  np  on  the  other  aide. 

''Q.  Now  which  aide  of  that  street  would  that  be?  A.  Tliii 
would  be  on  the  north  aide  of  the  street 

''Q.  Aa  they  went  np  the  atreet  how  were  thej  waDdsg 
with  reference  to  each  other?  A.  Erana  was  in  the  niddk 
between  the  two  officera.  Hennicke  was  on  the  north  aide  of 
him,  and  Jonea  on  the  aonth  aide. 

''Q.  WeU?  A.  WeU,  aa  they  got  in  front  of  Deck's 
property  down  there,  why,  Evana  had  a  deck  of  cards  in  his 
handSb  And  he  aaid  to  Jonea,  *Take  these  cards.'  IDyided 
them  to  Jonea;  Jonea  pnt  them  in  hia  pocket.  Aa  he  did, 
Evana  jerked  down  hia  arm  aa  if  to  get  into  hia  pocket  or 
flomethiog.  Jonea  aaya,  ^o  you  don't.'  And  then  they  bo- 
ipin  tussliiig. 

''Q.  Where  is  that  Deck  property  with  reference  to  tbe 
Missouri  Pacific  depot?    A.    It  is  east 

''Q.  Well,  how  many  doors?  A.  Why,  it  is,  I  gueas,  one 
hundred  and  fifty  feet  from  the  depot 

''Q.  This  occurred  about  that  far,  then,  from  the  depot? 
A.    Yes,  sir. 

^Q.  Which  hand,  if  you  remember,  was  the  deck  of  cuds 
in?    A.    Why,  it  was  in  this  hand,  the  right  hand. 

''Q.  Well  ?  A.  And  they  b^gan  tussling,  and  Evana  paOed 
them  into  the  alley. 

'^Q.  How  does  the  alley  run  there,  Mr  B^nard?  A.  Snos 
north  and  south. 

'^Q.  Crosses  Morgan  street  right  there?  A.  Yes,  sir. 
^^^  And  they  tussled  up  into  the  alley  about  fifteen  feet  and  be- 
gan tussling  there  against  the  fence,  and  swayed  back,  and 
finally  a  flash  and  a  shot  fired  toward  Jones,  and  a  flash  and 
the  report  was  to  Hennicke.  But  the  first  report  was  louder 
than  the  second  report 

'^Q.  At  this  time  where  were  you?  A.  I  waa  atandiif 
at  the  mouth  of  the  alley  facing  them. 

^'Q.  They  were,  I  understand,  about  fifteen  feet  in  the  allef 
perhaps?    A.    Yes,  sir 

'^Q.  From  where  you  stood  could  yon  see  the  directioa  of 
these  flashes?    A.    Yes,  sir. 

''Q.  The  first  one  went  which  way?  A.  Toward  OBfOS 
Jonea,  and  the  other  went  toward  OfBcer  Hennicka. 
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''Q.    The  firs^  then^  was  toward  the  Boufh^  was  it?    A.    Yes, 

air. 

''Q.  And  the  second  toward  the  north?  A.  Toward  the 
north,  yes,  sir. 

''Q.  Well,  did  you  hear  any  other  shots  fired  there^  Mr. 
Bernard?    A.    No,  sir,  just  these  two. 

''Q.  After  you  heard  these  shots,  then  what  occurred?  A. 
Why,  in  a  second  or  two  Hennicke  fell  forward  right  onto 
Evan's  chest,  looked  like  he  was  trying  to  throw  him.  And 
then  they  all  three  kind  o'  tussled  over  and  fell  with  their  heads 
this  way.^ 

Bernard  then  teUs  of  defendant  releasing  himself  from 
the  officers,  and  making  his  escape,  and  of  Hennicke  dying  in 
a  few  moments,  in  consequence  of  the  shot  he  had  received 
from  defendant.  Officer  Jones  also  had  his  cheek  grazed  hy 
the  first  shot  fired  by  defendant.  Defendant  fled  the  dty.  He 
was  captured  the  next  morning  by  special  officers,  at  a  station 
twenty  miles  west  of  Boonville  on  the  Missouri  Pacific  rail- 
road. 

Policeman  Jones'  account  of  the  arrest  is  the  following: 
aos  «Then  we  walked  out  of  the  door  and  on  the  top  step,  just 
as  we  walked  out  the  door,  this  man  Jocko  was  standing  at 
the  door;  and  I  put  my  hand  on  him  about  the  same  time 
that  Mr.  Hennicke  did,  and  I  said  to  him^  Tou  are  just  the 
fellow  I  am  looking  for.    We  want  you.' 

''Q.  Did  Mr.  Bernard  say  anything  at  titat  time,  sbout  tiiat 
time?  A.  And  Bernard  says,  That  is  the  fellow,  tiiat  is 
the  fellow.'  And  Jocko  says,  'What  do  you  want  to  arrest 
me  for?  I  haven't  done  anything.'  Mr.  Hennicke  says, 
^ever  mind  about  that.  We  will  tell  you  all  about  that  in 
the  morning.'  By  this  time  we  were  at  the  railroad.  Then  we 
went  north  along  the  railroad — 

^'Q.  Well,  did  you  arrest  the  defendant  there?  A.  We 
srrested  him  there,  yes,  sir. 

^Q.  And  as  yon  went  to  the  railroad  he  was  under  arrest 
snd  in  your  custody,  was  he?  A.  He  was  under  arrest  at  the 
top  steps. 

'^Q.  Well,  go  ahead,  Mr.  Jones.  A.  Then  we  got  across 
to  the  north  side  of  the  street,  and  we  went  along  there,  pos- 
ubly  until  we  got  in  front  of  that  gate,  or  in  front  of  Mr. 
E^reston's  grocery  store.  He  had  a  deck  of  cards  in  his  hands, 
ind  he  says  to  me,  'What  will  I  do  with  these?'  And  I  just 
took  them — ^I  had  hold  of  his  right  arm — and  I  just  took  hold 
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of  the  deck  of  cards  and  shoved  it  in  my  overcoat  pocket  Bj 
this  time  we  were  at  the  gate,  that  Jake  Deck  used  to  own  tlir 
property — a  man  by  the  name  of  Bowers  lives  there  sov  I 
think.  Jnst  as  we  got  along  that  gate  he  commenced  nm- 
ming  his  hand  or  trying  to  get  his  hand  in  his  hip  pocket 

''Q.  Which  hand?  A.  His  right  hand,  the  one  I  had  hoH 
of.  Well,  I  says  to  him,  ^o,  no,  yon  can't  do  that.'  And  li^t 
there  he  began  to  fight  and  pull  and  drag,  you  know,  to  ibt 
comer  of  the  alley. 

^Q.  And  about  how  far  was  that  from  where  he  fiist 
^^^  made  his  motion  to  his  pocket?  A.  Well,  it  must  be— 1 
will  say  it  is  sixteen  feet,  anyway;  maybe  a  little  over  that  Wd, 
when  we  got  to  the  alley  he  kept  fighting  and  pulling,  and  ne 
holding  onto  his  wrist  to  keep  his  hand  out  of  his  ]>OGkety  vntO 
we  went  np  the  alley  abont  maybe  the  same  distanoe-Hmtfl 
we  struck  a  picket  fence  on  the  west  side  of  tlie  alley.  Hie 
picket  fence  I  judge  to  be  about  that  high;  struck  me  about 
here  (indicating).  Well,  I  and  him,  when  we  stnu^  ibe 
fence,  fell  over  the  fence — ^that  is,  didn't  fall  over  completdy, 
but  bent  way  over  the  fence;  and  that  is  where  my  hold  bnie 
on  his  right  hand. 

''Q.  TTp  until  that  time,  you  had  been  holding  his  right 
hand?  A.  Up  until  that  time  I  had  hold  of  his  right  baod. 
And  both  our  hats  f eU  off  over  the  fence,  and  we  both  raised  up 
about  together,  and  as  we  did  we  were  facing  one  another,  snd  1 
thought  he  attempted  to  strike  me  with  his  fist  that  way  (indi- 
cating) ^-only  witii  his  right  hand — and  I  throwed  up  my  hand 
that  way  (illustrating),  and  his  gun  went  off  and  just  left  « 
little  bkck  streak  up  the  side  of  my  face  here  (indicatiiig)) 
and  I  could  feel  the  heat  of  the  powder  or  the  flash  of  the  gim 
against  my  face.  Well,  then,  I  grabbed  him,  grabbed  undo^ 
holds  on  him,  and  he  twisted  in  my  arms.  That  is  when  he 
shot  the  second  time. 

''Q.  Now  in  which  direction  did  he  shoot  that  time?  ^- 
Well,  he  shot — ^Mr.  Hennicke  was  to  my  left,  and  then  irbeo 
we  were  turned,  and  to  Jocko's  right,  and  then  I  throwed  hiin^ 

^'Q.  Where  was  Mr.  Hennicke,  you  say,  at  that  time?  A. 
Mr.  Hennicke  was  the  other  side  of  Jocko.  Jocko  was  in  be 
tween  him  and  L  And  he  was  on  the  north  side  and  I  was  oa 
the  south  side. 

''Q.  Well,  tell  the  gentlemen  of  the  jury  whether  or  not 
the  second  flhot  went  in  the  direction  of  Mr.  Hennicke.  A. 
The  second  shot  I  didn't  see  no  flaah — yes,  I  saw  the  fiasb,  but 


Haroh,  1901.]  State  v.  Evanb.  676 

*^  it  didn't  sound  loud.  It  was  kind  o'  nndemeath,  was  low, 
between  ns  like.  It  was  a  kind  of  a  shot — ^low— didn't  sound 
loud  and  clear  like  the  other  one  did. 

*'Q.  Well,  did  it  go  in  the  direction  of  Mr.  Hennicke?  A. 
Yes,  sir;  it  went  in  the  direction  of  Mr.  Hennicke.  Well,  then 
I  throwed  this  fellow  very  near  across  the  alley. 

**Q.    You  mean  ihe  defendant,  do  youP'  etc. 

Defendant  on  his  part  denied  he  was  ever  in  Bernard's  cigar 
store  the  night  of  the  homicide.  He  also  testified  that  after 
his  captors  had  taken  him  about  a  hundred  feet,  he  stopped 
and  said  to  them;  ^  aaked  them  what  they  was  arresting 
me  for? 

^Q.  Who  did  yim  ask  that?  A.  I  didnH  particularly  ask 
either  one  of  them;  I  just  spoke,  says,  'Whaitaie  you  arresting 
me  for?* 

**Q.    Did  they  tell  you?    A.    No,  sir. 

^Q.  What  did  they  do?  A.  After  I  asked  them  what  they 
-were  arresting  me  for,  Mr.  Jones  says,  'Come  on  here.'  And  I 
stopped  and  says,  'What  are  you  arresting  me  for?*  Mr.  Jones 
says,  'Come  on  here.'  I  didn't  come  here.  I  stopped.  As  I 
stopped,  Mr.  Jones  hit  me  up  side  the  head. 

'^Q.  What  did  Mr.  Hennicke  do?  A.  When  he  hit  me  up 
dde  the  head  I  fell  up  against  the  side  of  him,  and  Mr.  Hen- 
nicke pulled  out  his  billy  and  commenced  beating  me. 

"Q.  Now,  go  ahead  and  state  what  occurred.  A.  Then 
ihey  commenced  beating  me,  then  they  got  me  down;  and  they 
were  beating  me,  and  when  I  got  a  show,  I  got  up  and  fired 
a  shot."  That  he  shot  because  he  was  mad;  and  that  he  was 
mad  because  Hennicke  and  Jones  were  beating  him.  He  also 
contradicts  Jones  and  Bernard  in  other  respects. 

It  is  also  in  evidence  that  about  a  month  prior  to  the  homi- 
cide, Hennicke  had  arrested  defendant  for  some  offense,  and 
while  in  jail  defendant  told  the  matron  that  Hennicke  could 
never  arrest  him  again  alive. 

1.  In  Begard  to  the  jurors  it  is  sufficient  to  say  thaft  under 
^^^  the  settled  rule  of  this  court  it  is  the  established  law  of 
this  state,  and  has  been  ever  since  State  v.  Taylor,  134  Mo.  109, 
85  S.  W.  92,  that  the  mere  challenging  a  juror  "for  cause"  will 
not  do,  that  the  cause  of  challenge  must  be  as  distinctly  speci- 
fied as  the  objection  to  the  introduction  to  evidence. 

2.  Belative  to  the  arrest  of  defendant:  The  powei<  of  a 
policeman  to  make  the  arrest  in  question  is  denied,  reliance 
therefor  being  based  on  sections  5784  and  5788  of  the  Bevised 
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StatnteB  of  1899.  These  sectionB  relate  to  the  powers  and  dntia 
of  policemen  in  cities  of  the  third  daas^  and  authorise  policaoMi 
to  arrest  without  process  for  offenses  committed  in  theii  pre: 
enoe  against  the  laws  of  such  dty.  But  these  sectioDs  do  mt 
in  terms  impinge  npon  the  authority  of  policemen  at  commoa 
law  to  make  arrests  for  crimes  c(»nmitted  against  the  statt 
Bish<^  says:  'If  a  person  is  walking  the  streets  at  ni^  asl 
the  indications  are  that  he  has  committed  a  felony^  watchmai 
and  beadles  have  authority  at  the  common  law  to  arrest  ud 
detain  him  in  prison  for  examination,  though  the  proof  of  in 
actual  felony  committed  may  be  wanting'':  1  CrinL  Ftoc^ 
sec  182.  And  he  cites  among  others  the  case  of  Lawienoe  ▼. 
Hedger,  8  Taunt  14,  where  a  watchman  arrested  a  man  in  tlie 
streets  of  London  about  10  o'clock  at  night  with  a  bundle  in 
his  hand,  as  to  the  contents  of  which  he  would  not,  or  could  not, 
tell,  and  he  was  held  properly  arrested,  and  that  no  action  coaU 
be  maintained  against  the  watchman.  Heath,  J.,  obsenisg: 
''At  ereiy  Old  Bailey  session  numbers  of  persons  are  conyictei 
in  consequence  of  their  being  stopped  by  watchmen  while  tb? 
are  carrying  bundles  in  this  way/'  And  Chambre,  J.,  said: 
"In  this  case,  what  do  you  talk  of  groundless  suspicion?  Then 
was  abundant  'ground  of  suspicion  here;  we  should  be  Ter; 
sorry  if  the  law  were  otherwise":  See,  also,  Wharton  on  CriiB" 
inal  Law,  10th  ed.,  sec.  415 ;  1  Bussell  on  Crimes,  9th  Am.  ed, 
733 ;  State  v.  Grant,  79  Mo.  134,  49  Am.  Bep.  218. 

^eo  ji2L\e  says:  ''There  are  certain  officers  and  ministen  of 
public  justice,  that  virtute  officii  are  empowered  by  law  to  t^ 
rest  felons,  or  those  that  are  suspected  of  felony,  and  that  befoie 
conviction,  and  also  before  indictment.  And  these  are  nnder 
a  greater  protection  of  the  law  in  execution  of  this  part  of 
their  office  upon  these  two  accoimts :  1  Because  they  are  pe^ 
sons  more  eminently  trusted  by  the  law,  as  in  many  other  sets 
incident  to  their  office  so  in  this ;  2.  Because  they  are  by  lav 
punishable,  if  they  neglect  their  duty  in  it. 

'^And  therefore  it  is  all  the  reason  that  can  be,  that  ihef 
should  have  the  greatest  protection  and  encouragement  in  tbe 
due  execution  of  their  office,  since  their  actings  herein  are  not 
arbitrary,  but  necessary  duties  (not  permissions),  and  imder 
severe  punishments  in  tiieir  neglect  thereof. 

"And  hence  it  is  that  these  officers  tiiat  are  thus  intmstei 
may  without  any  other  warrant  but  from  themselves  arreBt 
felons  and  those  that  are  probably  suspected  of  felonies;  snd 
if  they  be  assaulted  and  killed  in  the  execution  of  their  ofEce, 
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it  is  murder;  and,  on  the  other  side,  if  perBons  that  are  pursued 
1>7  these  officers  for  felony  or  the  jnst  suspicion  thereof  may,  for 
Ireach  of  the  peace  or  just  suspicion  thereof,  as  night-walkers, 
persona  unduly  armed  shall  not  yield  themselves  to  these  offi- 
cers, but  ahall  either  resist  or  fly  before  they  are  apprehended, 
or  being  apprehended  shall  rescue  themselves  and  resist  or  fly 
80  that  they  cannot  be  otherwise  apprehended,  and  are  upon 
necessity  slain  therein  because  they  cannot  be  otherwise  taken, 
it  is  no  felony  in  these  officers  or  their  assistants  that  upon 
inevitable  necessity  kill  them,  though  possibly  the  parties  killed 
are  innocent,  for  by  their  resistance  against  the  authority  of  the 
king  in  his  officers  they  draw  their  own  blood  upon  themselves. 

'^The  officers  that  I  herein  principally  intend  are:  1.  Jus- 
tices of  the  peace;  2.  Sheriffs;  3.  Coroners;  4.  Constables; 
^^^  5.  Watchmen.  And  when  I  mention  these  I  also  include 
all  that  come  in  their  aid  and  assistance;  for  every  man  in  such 
cases  is  bound  to  be  aiding  and  assisting  these  officers  upon  their 
charge  and  summons,  in  preserving  the  peace  and  apprehending 
of  malefactors,  especially  felons" :  2  Hale's  Pleas  of  the  Crown, 
85,  86. 

Besides,  our  statutes  have  given  recognition  in  at  least  two 
instances,  that  the  term  '^policeman,''  which  is  the  legal  equiva- 
lent of  'Svatchman"  at  common  law,  are  proper  persons  to 
make  arrest  in  state  crimes :  Bev.  Stats.  1899,  sees.  2468,  8848. 
Such  recognition  in  legislative  enactments  is  tantamount  to 
legislative  authorization  in  express  terms;  and  this  principle  is 
attested  by  many  authorities :  Bonds  v.  State,  1  Mart,  ft  Y.  143, 
17  Am.  Dec  795 ;  Small  v.  Field,  102  Mo.  119,  120,  14  S.  W. 
815;  Bow  Y.  Allenstown,  34  N.  H.  851,  69  Am.  Dec  489; 
People  V.  Perrin,  56  Cal.  345;  State  v.  Cimimins,  99  Tenn. 
667,  42  S.  W.  880;  McCartney  v.  Chicago  etc.  E.  B.  Co.,  112 
DL  611;  People  v.  President  etc.,  9  Wend.  351 ;  Society  for  the 
Propagation  etc  v.  Pawlet,  4  Pet.  480;  Baltimore  etc.  B.  B. 
Co.  T.  Beaney,  42  Md.  131 ;  Springfield  v.  Connecticut  etc.  B. 
B.  Co.,  4  CudL  63;  1  Bishop^s  New  Criminal  Procedure,  sec 

181. 

A  policeman,  then,  has  the  same  power  of  making  arrests 
for  crimes  or  offenses  against  the  state  as  has  a  sheriff,  con- 
stable, etc,  and  in  thus  making  arrests  is  covered  by  the  same 
peculiar  protection  which  the  law  throws  around  a  sheriff  or 
other  like  officer. 

If  a  sheriff  or  other  peace  officer  arrest  a  person  without 
warrant,  he  will  be  justified  in  doing  so  although  no  felony  b« 
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actually  eommitted;  it  is  sufiBcient  if  he  haye  reaaonable  amt 
other  on  his  own  knowledge  of  facta,  or  on  facts  oommnnieited 
to  him  by  others  to  suspect  the  one  apprehended.  And  in  thos 
arresting  such  saspeeted  felon,  or  in  conyejing  him  to  the  pbee 
of  confinement,  if  the  person  arrested,  or  attempted  to  be  ir- 
rested,  in  hia  endeayor  to  escape,  kill  tiie  officer,  the  crime  will 
^^  be  murder;  but  if  the  officer  necessarily  kill  him  when  be 
resists  arrest,  or  endeayors  to  escape,  the  homicide  will  be  aUo- 
gether  justifiable:  State  y.  Underwood,  75  Mo.  230;  1  Bishop's 
New  Criminal  Procedure,  sec.  181,  and  cases  cited^  and  an- 
tiiorities  supra.  See,  also,  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed^ 
870.  Here  Bernard  had  giyen  the  police  officera  direct  and 
positiye  information  as  to  the  felon  and  afterward  at  the  time 
of  the  arrest,  identified  the  felon.  More  than  this  oertaintf 
could  not  be  required. 

8.  But  it  is  objected  that  defendant  had  no  notioe  of  tiie 
official  character  of  the  officers.  This  is  answered  as  to  Hen- 
nicke  by  the  testimony  aforesaid  of  the  matron  of  fhe  ja3  as 
to  defendant's  coyert  threats  against  Hennicke,  and  by  the  of- 
ficial uniforms  worn  by  both  officers  at  the  time  of  the  arrest 

4.  But  further  objection  is  made  that  defendant  was  not 
notified  by  the  officers  for  what  he  was  arrested.  This^,  how- 
eyer,  was  not  necessary,  inasmuch  as  defendant  was  appre- 
hended on  fresh  pursuit;  for  in  such  cases  notice  ia  not  re- 
quisite, because  the  accused  is  presumed  to  know  for  what  he 
is  arrested:  1  Wharton  on  Criminal  Law,  10th  ed.,  sec  418, 
and  cases  cited;  Lewis  y.  State,  3  Head,  147;  Bex  y.  Howartfa, 
1  Moody  C.  C.  207 ;  Bex  y.  Hunt,  1  Moody  C.  C.  93.  And  it 
is  the  rule  that  notice  of  the  charge  and  of  intention  to  make 
the  arrest  may  be  made  to  appear  by  some  incidental  matter: 
Gordon's  Case,  1  East  P.  C.  315.  And  it  is  agreed  on  all  hands 
that  a  private  person  making  an  arrest  for  a  past  felony  need 
not  give  notice  of  the  ground  for  the  arrest,  if  the  accused  have 
notice  aliunde :  State  y.  Albright,  144  Mo.  638,  46  S.  W.  620. 
Here  the  pursuit  was  fresh,  since  not  more  than  twenty  or 
twenty-fiye  minutes  elapsed  between  pursuit  begun  and  appre- 
hension had. 

5.  But  even  could  the  arrest  be  r^arded  as  one  made  by 
^^  mere  private  citizens,  still  Bernard  had  knowledge  of  tlM 
crime  committed  and  of  the  one  who  committed  it,  and  there- 
fore the  killing  of  him  in  making  the  arrest,  or  of  one  of  hit 
assistants,  would  also  be  murder:  State  y.  Albright,  144  Ma 
688,  46  S.  W.  620,  and  cases  cited. 
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6.  Under  the  authorities  dted,  even  if  there  had  been  no 
felony  committed,  still,  arresting  defendant  in  the  drcmn- 
stances  already  related,  the  officers  wonld  have  been  justified 
-in  killing  defendant,  if  necessary  to  overcome  his  resistance; 
-diat  is,  if  he  coxQd  not  otherwise  be  taken  or  such  resistance 
-orercome;  and  the  killing  of  Hennicke  was  nothing  less  than 
rmurder  in  the  first  degree;  for  in  such  circumstances  'passion 
becomes  wickedness  and  resistance  crime.''  Under  these  views 
Hiere  was  in  this  cause  neither  murder  in  the  second  degree  nor 
manslaughter. 

7.  Holding  as  above,  it  is  only  necessary  to  say  that  the 
instructions  given  (except  as  to  murder  in  the  second  degree) 
^rere  substantially  correct,  and  that  those  refused  defendant 
were  consequently  correctly  refused. 

Therefore,  judgment  affirmed,  and  the  sentence  pronouncedy 
erdered  to  be  executedi 

All  concur. 
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TO  BESIST.* 

Z.    What  are  Policemen* 

Bight  of  Policemen  to  Arrest* 

a.    Under  Warrant. 

1.  Begrolar  Warrant. 

2.  Necessity  of  Possession  of  Warxaati 
bii    Without  Warrant. 

1.  At  Gommon  Law. 

2.  Under  Statute. 
8.    Arrest  for  Velony. 

4.  Suspicion  of  Velony. 

5.  Breach  of  Peace  in  Officer's  Presence. 

6.  Breach  of  Peace  not  in  Officer's  Preseneew 

7.  Misdemeanor  in  Officer's  Presence. 

8.  Suspicion  of  Misdemeanor. 
0.  Arrest  for  Violating  City  Ordinaneesi 

10.  Arrest  for  Past  Offenses. 

11.  Offenses  Against  Public  Health  or  M^nralsu 

18.    Arrest   of   Night-walkers,    Ptewler%    and   Sus- 
picious Characters. 
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AlNitoi  fagitlTM  from  laitioe:  4S  Am.  Su  Kep.  41fr^7. 
U  O  Am.  Deo.  161-164. 


680  Ambbican  Statb  Bbportb^  Vol.  84.     £Mubooiv 

18.    VIam  Wtum  Arrest  may  be  Xada. 

14.  lf«1ring  Xnovn  Official  Chaxmctar. 

15.  Voroe,  Policeman  may  Uaa. 
UL    Bight  to  Besiat  Arrest. 

a.    TTnder  Warrant, 
bw    Without  Warrant. 

1.    Lawful  Arrest. 

ft.    Besisting  Arrest  for  Felony. 

8.    Besisting  Arrest  for  JUsdenieanor. 

4.  Innocence  Gives  no  Bight  to  Beslst. 

5.  Torce  Used  in  Besisting. 

6b    Officer  Ifslring  Known  His  Charaetaiw 

I.    What  are  Policemen. 

Toliceman'*  was  a  term  nnknorwn  to  the  common  lair.  But,  at 
said  In  the  principal  case,  it  Is  the  legal  equivalent  of  **watdi- 
man,**  and  he  "has  the  same  power  of  making  arrests  for  crimes  or 
offenses  against  the  state  as  has  a  sheriff,  constable^  etc^  and,  is 
thus  making  arrests  is  covered  by  the  same  peculiar  ptx»tectioa 
which  the  law  throws  around  a  sheriff  or  other  like  officer.**  A 
policeman  is  the  creature  of  statute,  and  has  such  powers  as  are 
conferred  upon  him  by  the  legislature  or  by  a  municipal  ordinance: 
State  V.  Freeman,  86  N.  G.  683;  State  ▼.  Brown,  5  Harr.  506; 
Veneman  v.  Jones,  118  Ind.  41,  10  Am.  St  Rep.  100,  20  N.  B.  641; 
State  V.  Holcomb,  86  Mo.  371;  State  v.  Bowen,  17  S.  CX  58.  Where 
policemen  are  charged  with  duties  which  make  them  conservators 
of  the  peace,  they  have  the  same  right  to  arrest  as  such  officers 
at  common  law:  State  v.  Bowen,  17  S.  G.  68.  "Where  officecB» 
even  though  unknown  as  such  to  the  common  law,  are  expressly 
authorised  by  statute,  or  by  a  municipal  ordinance  duly  enacted, 
to  conserre  the  peace,  Ibey  have  all  the  common-law  authority  of 
constables  or  peace  officers,  and  may  apprehend  and  take  into 
custody  those  who  violate  the  law  of  ordinances  of  a  dty  la  th^r 
presence  without  warrant":  Veneman  v.  Jones,  118  Ind.  41^  10  Am. 
8t  Rep.  100,  20  N.  B.  644.  The  members  of  a  police  force  of 
municipalities,  we  believe,  are  uniformly  given  the  powers  of  con- 
stables at  common  law  and  under  the  statutes — ^that  is,  so  far  am 
their  right  to  arrest  for  crimes  is  concerned:  See  Garpeoter  v. 
Mills,  20  How.  Pr.  473;  Stete  v.  Gantleny,  34  Minn.  1,  24  N.  W.  458; 
State  V.  Freeman,  86  N.  G.  683;  Shanley  v.  Wells,  71  111.  78;  Johnson 
V.  State,  30  Ga.  426;  State  v.  Garpenter,  64  Vt  551;  State  v.  Brown^ 
6  Harr.  606. 

Policemen,  then,  being  uniformly  given  the  powers  of,  and  treated 
as,  sheriffs  and  constables,  as  respects  their  right  to  make  arrests, 
the  cases  which  treat  of  the  powers  of  these  latter  officers  to  arrest 
for  offenses  are  applicable  to  policemen.    Many  of  the  authorities. 
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indeed  meet  of  them,  inyolve  the  power  of  constables  or  marshalSr 
•Bd .  do  not  motion  nmnidpal  police  officers  at  all»  hut  they  ai#- 
none  the  less  in  point  on  this  account. 

H.    Bight  of  Policemen  to  Arrest. 

a.    Under  Warrant. 

1.  Segnlar  Warrant.— A  police  officer  has  a  right  to  make  a& 
airest  under  a  warrant  regnlar  and  legal  on  its  face:  People  y. 
Warren,  5  HUl,  440;  State  y.  Weed,  21  N.  H.  262,  58  Am.  Dec.  188; 
Underwood  y.  Robinson,  106  Mass.  296.  But  he  will  not  be  pro- 
tected if  he  makes  an  arrest  under  process  void  in  all  respects 
upon  its  face:  State  r.  Weed,  21  N.  H.  262,  53  Am.  Dec.  188.  If 
the  process  is  regular  on  its  face  he  is  protected,  although  he  may 
haye  had  knowledge  of  facts  which  rendered  it  yoid  for  want  of 
Jurisdiction:  People  y.  Warren,  5  Hill,  440.  If  an  officer  has  a 
Talid  warrant  in  his  possession  there  is  no  doubt  of  his  power  to- 
arrest.  The  main  questions  coDceming  such  power  arise  in  cases 
where  the  officer  acts  without  warrant,  and  for  this  reason  this 
note  will  treat  chiefly  of  such  cases.  Some  of  the  questions  in- 
▼olying  the  power  of  an  arresting  officer  may  arise  under  either 
situation,  but  will  be  noticed  only  in  connection  with  arrests  with- 
out warrant 

2.  Necessity  of  Possession  of  Warrant.— It  is  required  by  stat- 
ute in  some  states  that  the  police  officer  should  have  the  warrant 
in  his  possession  at  the  time  of  making  the  arrest,  so  as  to  be 
fible  to  show  it  to  the  accused  if  required:  People  y.  Shanley,  40 
Hun,  477.  Where  an  arrest  is  required  to  be  made  under  a  war> 
rant  the  officer  must  haye  the  warrant  in  his  possession:  People 
T.  Bhanley,  40  Hun,  477.  We  shall  subsequently  see  in  detail  that 
In  cases  of  ordinary  misdemeanors  an  officer  cannot  arrest  without 
a  warrant  unless  he  was  present  when  the  offense  was  committed. 
Hence,  in  cases  of  crimes  of  a  less  degree  than  felony,  an  officer 
should  haye  the  warrant  in  his  possession  in  order  to  justify  his 
act:  Webb  y.  State,  51  N.  J.  L.  189,  17  Atl.  113;  People  y.  Shanley, 
40  Hun,  477;  Galllard  y.  Lazton,  2  Best  &  S.  S63;  Groom  y.  State^ 
85  6a.  718,  21  Am.  St  Rep.  179,  11  S.  B.  1035.  Since  an  officer- 
may  arrest  for  a  felony  without  a  warrant,  possession  of  a  war- 
rant by  the  officer  In  such  a  case  is  immaterial:  Drennan  y.  People^ 
10  Mich.  169;  Groom  y.  State,  85  Ga.  718,  21  Am.  St  Rep.  179,  11 
8.  B.  1035.  He  may  make  the  arrest,  merely  haying  knowledge 
of  the  felony  charge  against  the  prisoner  and  of  an  outstanding 
warrant:  State  y.  Symes,  20  Wash.  484,  56  Pac.  626.  An  officer 
haying  a  warrant  in  his  possession  should  read  it  if  requested: 
State  y.  Garrett  1  Wlnst  144,  84  Am.  Dec.  359;  Gommonwealth  y. 
Hewes,  1  Brewst.  348.  But  he  is  not  bound  to  show  it  or  read  it  if 
he  is  resisted.  He  may  make  the  arrest  and  exhibit  the  warrant 
afterward:  Commonwealth  y.  Hewes,  1  Brewst  348;  State  y.  Gar^ 
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ntt  1  Wlnst  144.  84  Am.  Dec  MO;  Commonwealtli  t.  Cbokj»e 
<3^r9j,  850;  State  t.  T^wnsend,  5  Harr.  487.  If  he  te  not  knom  m 
an  officer,  he  shonld  mmke  known  his  authorltj  and  ahow  hit  w•^ 
lant,  mdeaa  prerented  by  the  resistance  of  the  offender:  Obmmoa- 
wealth  T.  Field,  18  Mass.  82L  And  where  the  accvsed  has  notiei 
-of  the  process,  and  intends  to  resist  it  at  all  hasarda.  It  ii  n- 
neceasary  to  read  It  to  him:  State  t.  Gairett,  1  Wlnst  Uk  U 
Abl  Dec  868 

h.    Without  Warrant 

1.  At  Ck>mmon  Law.— ▲  peace  officer  maj,  withoat  a  wanaa^ 
arrest  for  a  f elonj  or  breach  of  the  peace  committed  In  hJa  pnataet, 
<r  when  he  has  reasonable  grounds  to  belieTe  that  a  felony  ksi 
been  committed*  or  in  cases  where  a  dangerona  wound  has  tea 
given  whereby  a  felony  is  likely  to  result:  Shanley  ▼.  Wella»  71 1& 
78;  Wright  t.  Oommonwealth,  86  Ky.  128,  2  S.  W.  904;  Wakely  t. 
Hart,  6  Binn.  816;  and  in  cases  of  treason:  Ballard  ▼.  State,  43  Okl» 
St  840,  1  N.  B.  76;  State  t.  Freeman,  86  N.  G.  683.  An  axrat 
without  warrant  waa  lawful  only  in  cases  where  the  public  wt- 
•curlty  required  it,  and  It  waa  firmly  established  that  this  necessity 
waa  only  recognised  in  caaes  of  felony  and  of  breachea  of  tti 
peace  committed  in  the  presence  of  an  officer:  Way*a  Case,  41  WA 
290,  1  N.  W.  102L 

S.    Under  Statute.— The  right  to  arrest  without  warrant  may  te 

enlarged  by  statute,  and  has  been  in  many,  if  not  all,  of  the  statei. 

^lius,  under  the  statutes  of  Ohio,  a  police  office  Is  authcwlaed  ti 

arrest  any  person  found  violating  any  law  of  the  state  or  any 

tnunicipal  ordinance:  Ballard  t.  State,  48  Ohio  St  340,  1  N.  B.  71 

In  Minnesota  a  peace  officer  may  arrest  for  any  public  oflTense  cob- 

mltted  in  his  presence:  State  y.  Gantieny,  34  Minn.  1«  24  N.  W. 

468.    In  Indiana,  where  town  marshals  were  given  the  same  power 

as  constables,  who  could  arrest  for  any  vlolationi  of  law  In  tfadr 

^presence,  it  was  held  that  they  could  arrest  without  warrant  for 

violating  a  city  ordinance,  whether  the  ordinance  expressly  aa- 

thorized  it  or  not:  Sclrcle  v.  Neevea,  47  Ind.  289.    Indeed,  ft  may 

"be  very  generally  aaid  that  a  police  officer  is  given  aotfaortty  by 

statute  to  arrest  without  warrant  tot  any  public  offense  commmei 

in  his  presenice:  See  Gal.  Pen.  Code,  sec.  836;  Commoiiwealth  t, 

CoughUn,  123  Mass.  436;  Bad  Elk  v.  United  States,  177  U.  &  S9l 

20  Sup.  Ct  Rep.  729.    And  this  authority  Includes  power  to  ami 

•for  the  violation  of  municipal  ordinances;  Tillage  of  Oran  t.  Btaa 

>62  Mo.  App.  509;  Roderick  v.  Whltson,  51  Hun,  620,  4  N.  Y.  Ssipp. 

112;  State  v.  Freeman,  86  N.  O.  683.    Statute  may  authorlae 

-without  warrant  for  any  misdemeanor  committed  In  the 

«of  an  officer:  Stage  Horse  Cases,  15  Abb.  Pr.,  N.  S.,  51.    The  offi 

.need  not  amount  to  a  breach  of  the  peace:  State  ▼.  Gantieny.  3* 

Minn.  1,  24  N.  W.  458;  Burroughs  ▼.  Bastman^  101  Mich.  4Ut  • 

^m.  St  Rep.  419,  69  N.  W.  817.    Such  statutes  authorlaliig 
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or  tbe  commisfllon  of  any  public  offense  In  the  iiresence  of  the 
»fBcer,  or  for  the  violation  of  a  city  ordinance,  hare  generally 
»een  npheld  as  constitutional:  See  Burroughs  y.  Bastman,  101 
f  Ich.  419,  46  AnL  St  Bep.  419,  69  N.  W.  817,  where  the  question 
B  fully  discussed.  In  making  arrests  under  such  statutes,  however, 
t  has  been  held  that  the  facts  themselves  must  exist  which  glvo 
he  officer  power  to  act,  and  although  the  officer  acts  In  good  faith 
r  in  fact  the  offense  is  not  being  committed,  he  will  be  hdd  liable 
ince  he  had  no  authority  to  act:  Phillips  v.  Fadden,  126  Mass. 
98.  It  seems  that  by  statute  the  police  of  the  city  of  St  Louis 
Ad  other  Missouri  cities  are  authorized  to  make  arrests,  regardless 
»f  the  grade  of  the  offense,  if  they  merely  have  reasonable  and 
probable  cause  to  suspect  that  the  one  arrested  has  committed  an 
ffense.  This  goes  much  further  than  most  of  the  statutes,  since 
t  authorises  arrests  for  minor  offenses  not  committed  in  the 
presence  of  the  officer:  State  v.  Hancock,  78  Mo.  App.  19;  State 
'.  Grant,  76  Mo.  236.  But  in  Kansas,  a  statute  which  attempted 
o  authorise  the  police  of  cities  of  the  first  class  to  arrest  without 
warrant  for  misdemeanors  not  committed  within  the  view  of  the 
ifflcer,  and  merely  upon  suspicion,  was  held  to  be  unconstitutional 
LUd  void,  as  violating  the  right  of  the  people  to  be  secure  In  their 
lersons  against  unreasonable  seizures;  In  re  Kellam,  55  Kan.  700, 
a  Pac.  960.    Quoting  from  Pinkerton  v.  Verberg,  78  Mich.  573, 

8  Ajn.  St  Bep.  478,  44  N.  W.  679,  the  court  says:  "If  persons  can 
le  restrained  of  their  liberty  and  assaulted  and  imprisoned  under 
uch  circumstances  [i.  e.,  when  no  offense  is  committed  in  the 
•fleer's  presence,  and  merely  on  suspicion],  without  complaint  or 
warrant,  then  there  is  no  limit  to  the  power  of  a  police  officer. 
.  .  .  Any  law  which  would  place  the  keeping  and  safe  conduct  of 
nother  In  the  hands  of  even  a  conservator  of  the  peace,  unless  for 
ome  breach  of  the  peace  committed  in  his  presence  at  upon  sus- 
idon  of  felony,  would  be  most  oppressive  and  unjust  and  destroy 
U  the  rights  which  our  constitution  guarantees.  These  are  rights 
rhlch  existed  long  before  our  constitution,  and  we  have  taken  just 
ride  In  their  maintenance,  making  them  a  part  of  the  fundamental 
iw  of  the  land.*'    So  far,  however,  as  concerns  arrest  for  offenses 

9  the  presence  of  an  officer  which  do  not  amount  to  a  breach  of 
be  peace,  there  can  be  no  doubt  that  statute  may  authorize  an  ar- 
eet  for  them  without  a  warrant. 

8.  Arrest  for  Telony.— A  police  officer  may,  without  a  warrant; 
rrest  for  a  felony  committed  in  his  presence,  or  for  a  felony  which 
aa  In  fact  been  committed,  though  not  In  his  presence,  if  he  has 
ood  reason  to  suspect  that  the  arrested  person  is  guilty.  This  was 
le  rule  at  common  law,  and  has  not  been  changed  by  statute  any- 
rhere:  Marsh  v.  Smith,  4B  111.  396;  Doering  v.  State,  49  Ind.  66,  19 
.m.  Bep.  669;  Bohan  v.  Sawln,  6  Oush.  281;  McMahon  v.  People, 
90  in.  222,  69  N.  B.  684;  HoUey  v.  Mix,  8  Wend.  869,  20  Am.  Dec 
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702.  An  amst  may  be  made  f <Nr  statatoiy  felony  the  same  ss  fff 
a  common-law  fdimy*  And  when  a  atatate  poniahes  an  oftow  bf 
Impilsoimient  tn  the  atate'a  piiaon,  each  offense,  iinleaB  It  to  a- 
prenly  deelaied  to  be  a  mladoneanor,  la  conatdered  and  txmtek 
aa  a  felony,  ao  far  aa  regarda  the  right  of  an  olBcer  to  arrest  wttb- 
ont  proceaa:  lireetone  t.  Rlce^  71  Mich.  877,  16  Ajn.  St.  Rep.  aiM^ 
88  N.  W.  88B.  HalldonBly  Injuring  a  dam  bdn^  made  a  fek»T 
by  atatnte,  an  <^cer  may  arrest  for  snch  an  offense  without  a  ms- 
rant:  FIreetone  t.  Bice,  71  Mich.  377,  15  Am.  St  Rep.  266»  38  2L 
W.  885.  Pedt  larceny  was  a  felony  at  common  law,  and  If  It  li 
etill  a  felony  under  the  statute,  an  officer  may  arrest  for  It  wlthoat 
a  warrant:  Carpenter  t.  Mllla,  29  How.  Pr.  473^  But  where  tke 
punishment  for  such  an  offense  has  been  so  changed  that  It  Is  m 
more  subject  to  the  same  penaltiee  as  felonies,  the  offense  win  aol 
be  classed  as  a  felony,  so  aa  to  give  an  officer  a  right  to  arren 
without  a  warrant  merely  on  suspicion:  Bright  y.  Patton,  5  Mackey. 
684,  80  Am.  Rep.  898.  Hence,  one  who  has  a  few  minutes  befoce 
stolen  cocU  of  less  value  than  a  dollar  cannot  be  arrested  witfaont  a 
warrant:  Griffin  t.  San  Antonio  etc.  Ry.  Go.  H^x.  GIt.  App.),  ^  & 
W.  319. 

4.  Suspicion  of  Felony.— Both  at  common  law  and  under  tbe 
statutes  of  the  yarlous  states  a  police  officer  may  arrest  witl»£ 
a  warrant  one  whom  he  suspects  to  be  guilty  of  a  felony,  if  h^ 
acts  In  good  faith  and  has  reasonable  cause  to  suspect  tliat  te 
person  arrested  has  committed  a  fdlony:  Brown  y.  State,  62  X. 
J.  li.  686,  42  Atl.  811;  Banes  y.  State,  8  Humph.  53,  44  Am.  Dec: 
288;  Morris  y.  Kasling,  79  Tex.  141,  15  S.  W.  226;  State  t.  T^ykr. 
70  Tt  1,  67  Am.  St.  Rep.  648,  89  AtL  447;  Johnson  y.  State,  30  G&. 
426;  Garr  y.  State,  48  Ark.  99;  State  y.  Grant,  79  Mow  IIB,  49  A& 
Rep.  218;  Kamer  y.  Stump,  12  Tex.  Gly.  App.  460,  34  S.  W.  6B6; 
Holley  y.  Ifix,  8  Wend.  860,  20  Am.  Dec  702;  People  t.  WOsn. 
56  Mich.  506,  21  N.  W.  905;  Neal  y.  Joyner,  89  N.  a  287;  Drenoo 
y.  People,  10  Mich.  169;  Doering  y.  State,  49  Ind.  66,  19  Am.  B4. 
669;  Dodds  y.  Board,  43  111.  95;  Rohan  y.  Sawin,  5  Guah.  2SL 

A  policeman  has  no  authority  to  arrest  on  the  mere  belief  tbtt 
a  party  has  been  guilty  of  an  offense.  If  such  belief  haa  no  hasa» 
of  fact  or  circumstance  on  which  to  rest:  State  y.  Grant,  79  M» 
118,  49  Am.  Rep.  218.  His  suspicion  must  not  be  cauaelees.  but  Ui 
belief  of  guilt  must  be  baaed  on  actual  facts  that  create  piiotetil? 
cause:  People  y.  Burt,  51  Mich.  199,  16  N.  W.  87a 

An  officer  does  not  act  on  sufficient  cause,  when  he  arrests  «t 
the  request  of  a  third  person  who  has  a  mere  suspicion  that  t^ 
accused  is  guilty  of  a  felony,  but  who  Is  unable  to  produce  su 
proof  of  the  reasonable  ground  of  such  suspicion:  Kamer  y.  Stmsik 
12  Tex.  Gly.  App.  460,  34  S  W.  66a  The  official  prodamatfoa  «f 
the  goyemor  of  the  state  that  a  felony  has  been  committed,  yiwi  tt- 
ferlng  a  reward  for  the  arrest  of  the  felon  Is  sufficient  eyidence  af 
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-the  commission  of  a  felony  to  Justify  an  arrest  of  the  supposed  felon: 
Banes  y.  State,  6  Humph.  53,  44  Am.  Dec.  289.  An  officer  may  act 
tipon  information  from  another  upon  which  he  had  reason  to  rely: 
SoUey  T.  Mix,  8  Wend.  850,  20  Am.  Dec.  702.  And  a  person  may 
tM  arrested  who  himself  creates  facts  and  clrcnmstances  sufficient 
-to  glye  an  officer  reasonable  cause  to  suspect  him  of  the  comml»- 
«ioii  of  a  ftiony:  Brown  y.  State,  62  N.  J.  L.  666,  42  Atl.  811. 

An  officer  may  arrest  without  warrant  If  he  has  reasonable 
fn^und  to  belleye  that  a  felony  lias  been  committed,  and  that  the 
one  arrested  is  guilty,  although  no  offense  was  in  fact  committed: 
fioUey  y.  Mix,  8  Wend.  850,  20  Am.  Dec.  702;  Carr  y.  State,  48 
Ark.  89;  Brown  y.  State,  62  N.  J.  L.  666,  42  AtL  811;  Doering  y. 
State,  49  Ind.  56,  19  Am.  Rep.  669;  Neal  y.  Joyner,  89  N.  O.  287. 

Petit  larceny  was  a  felony  at  common  law,  and  where  this  rule 
bas  not  been  changed,  an  officer  may  arrest  without  warrant  upon 
ji  reasonable  suspicion  that  the  one  arrested  has  committed  such 
offense:  Drennan  y.  People,  10  Mich.  169;  People  y.  Wilson,  55 
Mich.  506,  21  N.  W.  905.  There  is  an  apparent  suggestion  in  some 
cases  that  an  officer  is  permitted  to  arrest  without  warrant  in  such 
<*ase8  in  order  to  preyent  an  escape,  and  the  delay  incident  to  pn>- 
curing  a  warrant  would  enable  the  offender  to  escape:  Neal  y. 
Joyner,  89  N.  O.  287.  But  there  can  be  no  doubt  that  an  officer  has 
anthority  to  make  the  arrest,  eyen  though  there  is  no  reason  to 
fear  the  escape  of  the  offender:  Wade  y.  Chaffee,  8  R.  I.  224,  5 
Am.  Rep.  572. 

6.  Breach  of  Peace  in  Officer's  Presence.— An  officer  may,  with- 
out a  warrant,  arrest  for  a  breach  of  the  peace  committed  in  his 
presence.  This  was  the  rule  at  common  law,  and  has  neyer  been 
changed:  Veneman  y.  Jones,  118  Ind.  41,  10  Am.  St  Rep.  100,  20 
K.  B.  644;  Vandeveer  y.  Mattocks,  3  Ind.  479;  State  y.  Guy,  46  La. 
Ann.  1441,  16  South.  404;  Ck)mmonwealth  y.  Tobin,  108  Mass.  426, 
11  Am.  Rep.  375;  Dayis  y.  Burgess,  54  Mich.  514,  52  Am.  Rep.  828, 
20  N.  W.  540;  Lewis  y.  Kahn,  15  Daly,  326;  Commonwealth  y.  Deacon, 
8  Serg.  &  R.  47;  Taaffe  y.  Sleyin,  11  Mo.  App.  507;  Douglass  y. 
Barber,  18  R.  L  459,  28  AtL  805;  State  y.  Russell,  1  Houst  C.  O. 
4122;  State  y.  Bowen,  17  S.  G.  58;  Beville  y.  State,  16  Tex.  App.  70; 
In  re  Powers,  25  Vt  261;  State  y.  Dennis,  2  Mary.  (DeL)  438,  43 
Atl.  261. 

The  offense  must  be  a  breach  of  the  peace,  howeyer,  to  warrant 
an  arrest  at  common  law,  for  there  may  be  minor  offenses  within 
▼lew  of  the  officer  which  do  not  amount  to  breaches  of  the  peace, 
and  for  which  no  arrest  could  be  made  without  a  warrant,  unless 
the  right  to  arrest  had  been  enlarged  by  statute.  Such  noise  and 
disturbance  as  might  create  alarm  and  would  disquiet  the  neigh- 
t>orhood  is  a  breach  ot  the  peace:  Lewis  y.  Kahn,  15  Daly,  826; 
fiow^  y.  Jackson,  6  Car.  &  P.  723;  Mclntyre  y.  Raduns,  14  Jones 
St  8.  123.    The  use  of  profane,  indecent,  and  abusiye  language  bj 
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«iie  toward  another  on  tha  street  and'ln  tlie  presence  of  odien  to 
a  tMreach  of  the  peace:  Daria  ▼.  Bnrgeaa,  64  Hlch.  514^  G2  Am.  Bc^l 
828^  20  N.  W.  640.  Any  aflTray  or  aaaanlt  ia  a  diatmtaiioe  of  tte 
peace:  Commonwealth  ▼•  Tobln,  106  Ifaaa.  426»  11  Am.  Bep.  SIS; 
Ounmonwealth  t.  Deacon,  8  Berg.  &  B.  47;  United  Statea  y.  PSgnd* 
1  Ooz  a  a  810.  To  wUlfnlly  Intermpt  or  dlatnrb  a  acbool  b  i 
breach  oC  the  peace:  Donglasa  t.  Barber,  18  R.  L  459.  28  AtL  806. 
One  ahontlnir  nnd  making  a  lond  nolae  at  a  late  hour  at  nlgbt  nnj 
be  arreated  wlthoot  a  warrant  for  a  breach  of  the  peace:  State  t. 
BoaaeU,  1  Honet.  C  O.  122.  Frmndnlently  chani:in8r  a  dieck  it  a 
reatanrant  lo  aa  to  make  a  blU  less  than  the  correct  amount  is  not 
anch  a  breach  oC  the  peace  aa  will  authorise  an  arrest  wtthoat  a 
warrant:  Boyleston  t.  Kerr,  2  Daly,  220.  One  may  be  arreated 
without  a  warrant  for  dlsturblnc  a  lawful  military  parade;  hot  It 
seems  not  If  the  parade  Is  In  riolatlon  of  law:  White  t.  State;  01^ 
Oa.  16i  26  8.  Bl  742.  Under  an  ordinance  of  the  dty  of  Ghleafo^ 
arrests  may  be  made  for  threatened  breaches  of  the  peace:  Kata  t. 
McOarty,  16  IlL  441.  One  may  be  arrested  for  a  breacdi  of  the 
peace  committed  while  attempting  to  exercise  a  right:  Taaffe  f. 
Kyne,  0  Mo.  App.  1&  And  if  he  resists  public  <^cen  In  makiBf 
an  improvement  In  front  of  and  over  his  pn^>erty>  be  may  be  a^ 
rested:  Groaland  r.  Shaw  (Pa.),  12  AtL  840.  The  wanton  disdsaife 
of  a  firearm  in  the  public  street  of  a  city  is  a  lH«acb  of  the  peace; 
People  Y.  Barti,  68  Mich.  403,  10  N.  W.  161. 

An  officer  can  arrest  fpr  breach  of  the  peace  wlthoot  a  wairait 
only  when  the  offense  Is  committed  in  his  presence.  But  an  offessi 
Is  considered  within  his  view  where  his  senses  afford  him  knovt 
edge  that  <me  is  being  committed.  Hence,  if  it  is  committed  In  hii 
hearing,  and  so  near  that  he  cannot  be  mistaken  as  to  the  offendsE; 
this  is  sufficient  It  is  therefore  held  that  an  officer  who  la  a^ 
tracted  by  the  outcry  of  a  woman  may  arrest  for  wife  beating  if  lie 
arrives  during  the  progress  of  or  immediately  after  the  beatinr- 
Ramsey  ▼.  State,  02  Oa.  63»  17  8.  B.  613;  Dilger  t.  GommonwealQi, 
88  Ky.  650, 11  S.  W.  661.  A  breach  of  the  peace  committed  at  nlglit 
in  the  dark  and  some  distance  from  the  officer  is  yet  In  his  prea- 
ence,  if  he  can  detect  the  act  and  could  see  the  person  If  It  wen 
light:  People  v.  Barts,  53  Mich.  403,  10  N.  W.  161.  And  where  tint 
officer  could  hear  a  blow  given  and  the  resulting  outcry,  the  offenae 
is  in  bis  presence,  thougli,  on  account  of  darkness,  he  coald  not  see 
the  assault:  State  t.  McAfee,  107  N.  C.  812,  12  &  B.  435.  A  la^ 
ceny  is  in  an  officer's  presence,  though  the  offender  Is  flye  hmubed 
yards  from  the  place  where  the  goods  were  takoi,  so  long  as  tbe 
original  taking  is  still  unbroken,  and  the  original  carrying  »way  ii 
yet  in  progress:  State  y.  Grant,  76  Mo.  236.  One  arrested  for  dis- 
orderly conduct  who  is  released  on  his  promise  to  go  directly  homi; 
may  l>e  retaken  on  his  going  Into  a  bar-room  before  he  is  out  af 
the  officer's  sight:  Commonwealth  y.  Hastings,  0  Met.  269. 
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An  arrest  for  an  offense  less  than  a  Mony  shonld  be  made  at 
the  time  oi  within  a  reasonable  time  thereafter:  Wahl  r.  Walton,. 
80  Minn.  606,  16  N.  W.  887;  Taylor  t.  Strong,  8  Wend.  886.  And 
what  Is  a  reasonable  time.  If  the  facts  are  nndlspnted.  Is  a  qnes- 
tion  for  the  conrt  to  determine:  Bntolph  y.  Blnst,  6  Lans.  84.  Ia 
this  last  case  a  delay  of  half  an  hour  in  order  to  procnre  the  help 
of  an  oflBcer  was  deemed  to  be  refisonable.  In  Begins  t.  Walker, 
26  £ng.  Law  &  Eq.  689,  a  delay  of  two  hours  was  held  to  be  unrea- 
sonable and  to  make  the  arrest  unlawfuL  A  delay  of  five  hours, 
during  which  the  officer  was  doing  nothing  connected  with  the  ar- 
rest, was  held  to  put  an  end  to  the  officer's  authority  to  act  without 
a  warrant:  Wahl  v.  Walton,  80  Minn.  606,  16  N.  W.  897.  But  an  ar- 
rest need  not  be  made  immediately  while  the  breach  of  peace  is  go> 
Ing  on;  It  may  be  made  after  peace  is  restored  and  the  afltay  Ig 
oyer:  Main  y.  McCarty,  16  IlL  441. 

An  actual  breach  of  the  peace  is  not  necessary  to  Justify  an  ar- 
rest An  officer  may  act  on  appearances  and  make  an  arrest  to 
preyent  a  breach  of  the  peace:  Hayes  y.  Mitcliell,  80  Ala.  183.  A 
mere  threat  to  do  some  harm  to  the  arresting  officer  some  time  in 
the  future  will  not  warrant  an  arrrest:  Oirouz  y.  State,  40  Tex. 
98.  In  order  that  threats  shall  justify  an  airest  wlthovt  a  war- 
rant, the  facts  must  be  such  as  to  warrant  the  officer  in  belleylng 
that  the  arrest  is  necessary  to  preyent  their  immediate  eocecutloiv 
as  where  the  threat  Is  coupled  with  some  oyert  act:  Qulnn  y.  Heisel^ 
40  Mich.  676. 

6.  Breach  of  Peace  not  in  Officer's  Presence.— As  already  in- 
dicated by  the  authorities  cited,  an  officer  can  arrest  for  a  breach 
of  the  peace  only  when  It  is  conmiltted  in  his  presence.  This  was 
the  common-law  rule,  and  it  is  the  rule  yery  generally  under  the 
statutes  of  the  yarlous  states:  State  y.  Lewis,  60  Ohio  St  179, 
88  N.  E.  406;  People  y.  Hal^y,  48  Mich.  496,  12  N.  W.  671;  Boyle- 
Bton  y.  Kerr,  2  Daly,  220;  Stemack  y.  Brooks,  7  Daly,  142;  Winn  y. 
Hobson,  22  Jones  &  S.  830;  State  y.  Crocker,  1  Houst  G.  O.  434. 
An  officer  who  was  in  one  street  and  heard  shouting  in  another 
street  at  night,  but  who  was  not  where  he  could  see  or  t^l  who  did 
itt  has  no  authority  to  arrest  upon  information  rcelyed  from  a  third 
person:  People  y.  Johnson,  86  Mich.  176,  24  Am.  St  Rep.  116,  48  N. 
W.  870.  But  if  he  is  80  near  that  he  cannot  be  mistaken  as  to  the 
offender  he  may  arrest:  Dilger  y.  Commonwealth,  88  Kj.  660,  11 
8.  W.  661.  Hence,  if  from  the  outside  of  a  house  he  can  hear  a 
disturbance  or  disorderly  conduct  within,  he  may  enter  the  house 
and  arrest  the  person  guilty  thereof:  Hawkins  y.  Lutton,  96  Wia 
402,  60  Am.  St  Rep.  131,  70  N.  W.  483.  And  an  officer  may  enter  a 
priyate  house  to  arrest  one  who  ia  drunk  and  committing  a  breach 
<a  the  peace  therein:  Ford  y.  Breen,  173  Mass.  62,  68  N.  B.  136. 
An  officer  cannot  make  an  arrest  for  a  breach  of  the  peace  on  the 
mere  statement  of  one  on  whom  an  assault  has  been  committed,  or 
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<m  tte  Cftltk  of  lOBie  mmor  to  which  the  officer  mlsrht  glre  a^ 
Settee:  JmmSmm  r.  Gacrnett,  10  Both,  221.  In  Baltimore  etc  B.  B. 
<^  T.  CUB,  81  ltd.  87.  81  Aa  801,  where  the  condoctor  of  t  tub 
tflfgriphul  aheed  for  mn  officer  who  arrested  one  who  had  ben 
I— inimi«4  hreacbes  of  the  peace  on  the  train,  the  arrest  m 
held  to  be  TaUd,  though  the  offense  was  not  In  the  presence  of  te 
sfficeTt  the  eeoit  rlewliv  It  as  an  arrest  hj  the  condnetor  te  la 
actnal  breach  of  the  peace  in  ills  presence,  and  a  mere  dellTtfy  U 
to  the  pcHlce  officer  afterward.  ▲  toeadi  of  the  peeet 
r,  and  the  roles  of  arrest  reiatlTe  to  mlsdemeanoi^ 
which  are  sobeeonentlr  noticed,  will  be  found  applicable  to  breacho 
•of  the  peace  in  so  fur  as  the  misdemeanor  amounts  to  a  breadi  of 


T«  Xisdemeanor  tn  Officer^  PresencSii— An  officer  cannot,  wlQh 
•out  a  warrant,  arrest  for  a  misdemeanor  unless  it  was  committBl 
in  his  presence:  Boes  ▼.  Leggett,  81  Hlch.  44S,  1  Am.  St.  B^l  m, 
28  N.  W.  898;  Bright  T.  Patton,  6  Mackey,  5M,  80  Am.  Bep^  S96; 
Plnkertnn  t.  Yerberg,  78  Iflch.  578^  18  Am.  St.  Bep.  473»  44  N.  W. 
878. 

After  a  misdemeanor  has  been  committed,  an  officer  has  no  rigiit 
to  arrest  the  offender  without  a  warrant:  Bright  t.  Patton,  8 
Mackey,  5S4,  80  Am.  Bn».  896.  This  was  the  common-law  nds: 
fitate  Y.  Daridson,  44  Ma  App.  613.  An  officer  cannot  arrest  unlesi 
he  actuallj  sees  the  offense  which  constitutes  the  misdemesnor 
Roes  T.  Leggett,  81  Mich.  445^  1  Am.  St  Bep.  808»  28  N.  W.  GiB: 
Stittg»  Y.  Bundle,  90  Wis.  78»  74  N.  W.  53a  Of  course,  tf  an  i^lieer 
Is  present  when  the  misdemeanor  is  being  committed  he  may  si^ 
rest:  State  y.  McNally.  87  Mo.  644. 

At  common  law,  it  seems  that  the  right  to  arrest,  without  wai^ 
rant,  for  misdemeanors  committed  in  the  presence  of  sn  officer  was 
confined  to  such  misdemeanors  as  amounted  to  a  breach  of  the 
peace:  Butolph  y.  Blust,  5  Lans.  84;  Stage  Horse  Oaaes,  15  Ablk 
Ft.,  N.  S.,  51;  Boyleston  y.  Kerr,  2  Daly,  220;  DanoTan  y.  Jonen 
86  N.  H.  246;  San  Antonio  etc.  By.  CkK  y.  Griffin,  20  Tex.  Oy.  App. 
81,  48  S.  W.  5^  And  there  is  no  authority  to  arrest  wittioot  s 
warrant  for  statutory  misdemeanors  not  amounting  to  a  breach  of 
the  peace,  unless  it  is  glren  by  statute:  Oommonwealth  y.  Wrl^l^ 
158  Mass.  149,  36  Am.  St  Bep.  475^  83  N.  B.  82.  There  are^  w 
doubt,  cases  which  indicate  that  at  common  law  a  peace  oflks 
could,  without  a  warrant,  arrest  for  any  misdemeanor  conounitted 
In  his  presence.  The  question  is  of  but  slight  importance,  how- 
•ever,  since  the  legislature  may  proYlde^  and  has  done  so  perhspi 
Jn  most  of  the  states,  that  arrests  shall  be  made  for  all  misde* 
meanors  committed  in  an  officer's  presence:  See  Butolph  ▼.  Blest 
Z  Lans.  84;  DanoYan  y.  Jones,  36  N.  H.  246;  Wood  y.  Brooklyn,  14 
Barb.  425;  State  y.  Lewis,  60  Ohio  St  179,  83  N.  B.  406;  Stage 
Horse  Cases,  16  Abb.  Pr.,  N.  S.,  51.    And  such  acts  are  constlta- 
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tlonal:  BnrrotighB  y.  Bastman,  101  Mlcb.  419,  46  Am.  St  BeK».  419^ 
4»  N.  W.  817. 

Onielty  to  animals  la  a  misdemeanor  for  which  an  officer  may 
^miest  without  a  warrant:  Stage  Horse  Oaaes,  15  Abb.  Pr.,  N.  S., 
61;  Bntolph  y.  Blnst,  5  Lans.  84;  Ck>rbett  y.  Sniliyan,  54  Tt  610. 
One  who  resists  the  execution  of  a  lawful  search-warrant  may  be 
summarily  arrested:  Leddy  y.  Grossman,  108  Mass.  237.  An  officer 
may  arrest  without  a  warrant  one  who  is  illegally  carrying  deadly 
•weapons:  Hodges  y.  State,  6  Tex.  App.  615.  But  it  seems  that 
where  no  statute  or  ordinance  confers  power  on  policemen  to  ar- 
cest  without  a  warrant  for  carrying  concealed  weapons^  no  such 
right  exists,  as  the  offense  does  not  amount  to  a  breach  of  the 
peace  in  their  presence:  State  y.  Holcomb,  86  Mo.  871.  Breaking 
Into  a  ticket  office  in  the  daytime  with  intent  to  steal  being  a  mis- 
demeanor, an  arrest  for  such  offense  not  committed  in  the  officers' 
presence  cannot  be  made  without  a  warrant:  Commonwealth  y. 
Carey,  12  Gush.  246.  By  yirtue  of  statute  one  may  be  arrested 
without  warrant  for  unnecessary  tray  ell  ng  on  Sunday:  Mayo  y. 
Wilson,  1  N.  H.  63.  One  may  be  arrested  for  giying  a  bottle  of 
t>eer  to  another  on  election  day.  In  yiolation  of  the  statute:  Weser 
T.  Welty,  18  Ind.  App.  664,  47  N.  E.  639.  A  police  officer  may  ar- 
rest for  yagrancy  without  a  warrant:  Roberts  y.  State,  14  Mo.  138; 
55  Am.  Dec.  97.  But  all  the  facts  essential  to  constitute  one  a 
yagrant  should  be  present  in  order  to  authorize  such  an  arrest: 
Shanley  y.  Wells,  71  111.  7a  And  in  Way's  Case,  41  Mich. 
299,  1  N.  W.  1021,  it  was  said  that  the  occasion  which  would  justify 
an  arrest  without  process  would  be  yery  rare  in  cases  of  yagrancy. 
A  yagrant  who  has  been  released  on  condition  that  he  leaye  town 
within  a  certain  time  cannot  be  rearrested  simply  because  of  his 
failure  to  keep  his  promise:  Roberts  y.  State,  14  Mo.  138,  55  Am. 
Dec.  97.  An  officer  cannot  arrest  a  passenger  for  refusal  to  pay 
fare,  merely  on  the  statem«it  of  the  conductor,  where  the  offense 
yyas  not  committed  in  the  officer's  presence:  Kruleyltz  y.  Bastem 
B.  R.  Go.,  143  Mass.  228»  9  N.  B.  613.  Neither  can  one  be  arrested 
for  fraudulently  eyading  the  payment  of  fare  to  a  conductor,  the 
arresting  officer  not  being  present:  Palmer  y.  Maine  Gent  B.  R. 
Co.,  92  Me.  399,  69  Am.  St  Rep.  513,  42  Atl.  800. 

8.  Suapidon  of  Hiademeaiior.— As  already  seen,  an  officer  has 
tie  authority  to  arrest  for  a  misdemeanor  not  committed  in  hia 
presence,  upon  mere  suspicion  that  the  arrested  person  is  guilty,  or 
jit  the  request  of  another:  Taaffe  y.  Sleyin,  11  Mo.  App.  507;  State 
T.  Dayidson,  44  Ho.  App.  513;  State  y.  Orant,  79  Ma  113,  49  Am. 
Bep.  218.  An  arrest  cannot  be  made  tor  a  crime  preyed  or  sus- 
pected, unless  it  amounted  to  a  felony:  Commonwealth  y.  Garey, 
12  Ooah.  246;  Gommonwealth  y.  McLaughlin,  12  Gush.  61&  A  dic- 
tum in  State  y.  Brown,  5  Harr.  505,  states  that  a  peace  officer 
^BMj  arrest  without  warrant  one  whom  he  has  reasonable  ground 
Am.  at.  lUp.,  Vol.  LXXXIV— 14 
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to  beUere  has  committed  any  crime.   Bot  this  Is  <deariy  not  Ar 
law.    In  Ma«on  t.  Latlixt>p,  7  Gray,  354,  It  was  held,  applying  the 
general  rale,  tliat  an  officer  could  not  arrest  one  for  UlegaUy  tzis** 
porting  Hqnori,  eren  though  he  acted  In  good  faith  and  had  ra«n- 
able  canse  to  snspect  that  the  person  was  gnllty.    The  statute  pn- 
Tlded  that  snch  an  arrest  conld  be  made  If  the  officer  had  reasoDt- 
ble  proof  that  the  person  was  gnllty.    And  In  Kennedy  y.  Fetqc 
14  Gray,  200,  It  was  held  that  reasonable  proof  was  sometUiif 
more  than  mere  probable  canse  to  beUeve,  or  snspldon.    Stttnte 
may  anthorlae  an  arrest  for  carrying  concealed  weapooa,  upon  is- 
formation  of  a  credible  person  and  without  warrant:   Sx  parts 
fiherwood,  29  Tex.  App.  834,  15  8.  W.  812;  Jacobs  v.  State  (To. 
App.),  12  8.  W.  408.    In  snch  a  case  It  Is  said  that  the  accnsed  ww 
fonnd  Tlolatlng  a  law  of  the  state.  In  the  act  of  committing  tlie 
offense,  and  the  act  was  held  as  not  authorising  an  arrest  wlthoit 
warrant  "on  a  mere  vMiture,  without  knowledge  or  rdlable  Inflow 
matlon":  Ballard  v.  State.  43  Ohio  St  340,  1  N.  SS.  76w    Autfa^vity 
has  been  given  by  statute  In  some  states  to  make  an  arrest,  re- 
gardless of  the  grade  of  the  offense,  when  the  police  officer  fast 
reasonable  and  probable  cause  to  suspect  the  person  gnllty  of  a» 
offense:  State  t.  Hancock,  T3  Mo.  App.  19;  State  t.  Grant,  76  Uxl 
286.    The  constitutionality  of  such  legislation  has,  howcTer,  bees 
seriously  questioned.    In  Stlttgen  t.  Rundle,  99  Wis.  78»  74  N.  W. 
636,  It  was  held  that  a  city  ordinance  could  not  confer  sn<^  anthar 
ity  on  policemen.    And  In  In  re  Kellam.  55  Kan.  700,  41  Pac.  990i 
a  general  statute,  which  attempted  to  authorise  arrests  without  s 
warrant  for  misdemeanors  not  committed  In  the  riew  of  the  officer, 
and  m^ely  upon  suspicion,  was  held  to  be  unconstitutional  aad 
void.    Such  legislation  was  here  said  to  be,  "In  effect,  a  rexiTsl  of 
the  odious  general  warrants,  which  placed  the  liberty  of  erery  maa 
In  the  handa  of  every  petty  officer,  and  which  long  ago  received 
Judicial  condemnation." 

0.  Arrest  for  Violating  Oity  Ordinanees.— Policemen  are  either 
by  statute  or  by  ordinance  given  power  to  arrest  without  warrant 
any  person  who  In  their  presence  violates  a  city  ordinance.  Prob- 
ably such  authority  is  universally  conferred  upon  the  police  of  t 
city:  White  y.  Kent,  11  Ohio  St  550;  State  v.  Freeman,  86  N.  C 
688;  Roderick  v.  Whitson,  51  Hun,  620,  4  N.  Y.  Supp.  112;  Village 
of  Oran  v.  Bles,  52  Mo.  App.  500;  Montgomery  v.  Sutton,  OT  Iowa, 
407,  25  N.  W.  748;  State  v.  Lewis,  50  Ohio  St  170,  88  N.  B.  406; 
Veneman  y.  Jones,  118  Ind.  41,  10  Aul  St  Rep.  100,  20  N.  EL  641; 
State  V.  Bowen,  17  S.  O.  58;  Commonwealth  v.  Hastings,  9  Met.  2Sk 

But  an  officer  cannot  arrest  without  a  warrant  for  the  TMatloa 
of  a  municipal  ordinance,  unless  the  offense  was  committed  In  hto 
presence:  Pesterfleld  t.  Vlckers,  8  Gold.  205;  State  t.  liewte^  9» 
Ohio  St  179,  88  N.  E.  405.    The  rule  Is  the  same  here  as  It  Is  In  t^ 
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ease  of  mlademeanors  generally.  There  is  some  intlmatloii  that 
the  statutes  of  some  of  the  states  hare  so  changed  the  rule  that  an 
arrest  may  be  made  though  the  offense  was  not  committed  in  the 
officer's  presence:  See  Montgomery  y.  Sutton,  e7  Iowa,  407,  25  N. 
W.  748,  where  the  offense  was^  however,  committed  in  the  officer's 
presence,  and  State  y.  Hancock,  73  Ma  App.  19;  State  y.  Grant,  76 
Mo.  236,  where  it  seems  the  Missouri  statutes  have  authorized  ar- 
rests of  this  character.  But  see  In  re  KeUam,  55  Kan.  700,  41  Pac, 
960,  holding  that  an  act  giving  authority  to  arrest  for  misdemeanors 
not  committed  in  the  officer's  presence  and  merely  on  suspicion 
was  unconstitutionaL  • 

A  police  officer  may  arrest  for  the  violation  of  a  city  ordinance 
-which  amounts  to  a  breach  of  the  peace:  State  v.  Bowen,  17  8.  0. 
58;  Commonwealth  v.  Hastings,  0  Met  259;  State  v.  Oantieny,  84 
Minn.  1,  24  N.  W.  458;  State  v.  Belk,  76  N.  O.  10;  State  v.  Freeman, 
86  N.  O.  683;  State  y.  Lafferty,  5  Hair.  491;  Bryan  y.  Bates,  15 
IlL  87;  Main  v.  McCarty,  15  111.  441;  Jamison  y.  Oaemett,  10  Bush, 
221*  No  doubt,  police  officers  may  be  authorised  to  arrest  one  for 
the  violation  of  any  city  ordinance  in  his  presence,  whether  the 
offense  amounts  to  a  breach  of  the  peace  or  not:  State  v.  Cantieny, 
34  Minn.  1,  24  N.  W.  458.  Authority  is  very  generally  granted  to 
arrest  without  warrant  for  the  violation  of  any  city  ordinance  in 
the  presence  of  an  officer:  Veneman  v.  Jones,  118  Ind.  41,  10  Am. 
St.  Rep.  100,  20  N.  B.  644.  An  arrest  may  be  made  for  the  breach 
of  an  ordinance  made  for  the  preservation  of  good  order  and 
public  convenience:  White  v.  Kent,  11  Ohio  St  550.  An  arrest 
may  be  made  whether  the  ordinance  especially  authorizes  it  or  not: 
Bcirde  v.  Neeves,  47  Ind.  289.  The  violation  of  every  town  or  city 
ordinance,  even  in  the  presence  of  an  officer,  does  not  necessarily 
i^ve  him  the  right  to  arrest  the  offender:  State  v.  Belk,  76  N.  CL 
la  Thus,  in  Tillman  v.  Beard,  121  Mich.  475,  80  N.  W.  248,  where 
m  person  was  selling  popcorn  and  peanuts  without  having  obtained 
a  license  as  required  by  a  village  ordinance,  it  was  held  tliat  an 
arrest  could  not  be  made  without  a  warrant,  for  there  was  nothing 
In  the  act  dangerous  to  the  public,  or  liable  to  cause  disturbance 
upon  the  streets,  or  even  interfere  with  the  public  convenience;. 
A  similar  rule  was  announced  in  Pittston  v.  Dimond,  7  Kulp,  431v 
where  the  peddling  of  fruit  in  violation  of  a  city  ordinance  was 
held  not  to  Justify  an  arrest  without  a  warrant  Proceedings  for 
the  recovery  of  penalties  for  the  violation  of  dty  ordinances  of  this 
character  cannot  be  c(«nmenced  by  summary  arrest  without  pro- 
cess: Olark  V.  New  Brunswick,  43  N.  J.  L.  175.  In  Missouri  eta 
By.  Go.  y.  Warner,  19  Tex.  Civ.  App.  463,  49  S.  W.  254,  an  arrest 
without  a  warrant,  for  selling,  in  an  officer's  presence,  a  railroad 
ticket  in  violation  of  a  city  ordinance  prohibiting  others  than  the 
owner  from  selling  railroad  tickets,  was  held  to  be  unlawful,  since 
the  offense  was  not  a  violation  of  the  pubUc  peace.    So  that  la 
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•OEM  of  the  states  this  dlstiactlon  Is  stUl  maintained,  tbtt  n 
officer  cannot  arrest  without  a  warrant  for  the  Tl<^tlon  oT  t  dtr 
ordinance  which  does  not  amount  to  a  breach  of  the  peace.  A 
eity  ordinance  may  authorise  the  arrest,  without  a  warrant,  ot  a 
person  who  is  a  ragrant  But  all  the  elements  of  Tagrancy  mist 
exist:  Shanley  t.  Wells,  71  IlL  78.  And  a  statutory  definitioa  U 
Tagrancy,  which  includes  only  such  cases  of  Tagabondage  aa  ait 
known  at  common  law,  cannot  he  enlarged  by  municipal  ordhianee: 
Way's  Case;  41  Mich.  299.  1  N.  W.  1021. 

la    Arrest  for  Past  Offenses.— An  officer  may  arrest  without  a 
warrant  tor  a  past  felony:  State  t.  Brown,  5  Hair.  605;  ^itea  t. 
State,  6  Humph.  63,  4A  Am.  Dea  289;  Roberts  ▼.  State;  14  Ma  1381 
66  Am.  Dec  97;  Commonwealth  t.  DeacoiK  8  Serg.  &  R.  47.  Bnt. 
mm  we  hare  already  seen,  the  officer  must  have  reaaonable  groiudi 
for  suspecting  that  the  one  arrested  is  guilty  of  felony:  Sums  f. 
State,  6  Humph.  68,  44  Am.  Dec  289,  and  numnous  cases  ahcaily 
cited.    An  office  cannot  arrest  for  a  past  misdemeanor,  not  coai* 
mitted  in  his  presence:  Doering  y.  State,  49  Ind.  66»  19  Am.  Bc» 
e69;  Roes  r.  Leggett,  61  Mich.  445,  1  Am.  St  Refk  006,  28  N.  W. 
«95;  Plnkerton  t.  Terberg,  78  Mich.  573,  18  Am.  St.  Repi  473,  44 
N.  W.  679;  Kurts  y.  Moffitt,  116  U.  &  487,  6  Sup.  Ct  B^  148; 
Webb  y.  State,  61  N.  J.  L.  189,  17  Aa  113;  Meyo*  y.  Clark,  9  Josei 
A  S.  107.    Usually  the  airest  for  a  misdemeanor  must  be  made 
Immediately,  or  within  a  reasonable  time  after  the  offense  la  com- 
mitted, and  an  unreasonable  delay  will  render  the  arrest  unlawfol: 
See  Meyer  y.  Clark,  9  Jones  &  8.  107;  Taylor  y.  Strong,  3  Weoi 
886;  Wahl  y.  Walton,  30  Minn.  606^  16  N.  W.  397.    In  State  v. 
Sims,  16  S.  C.  486,  where  the  arrested  persons  were  guilty  of  riot- 
ous conduct,  although  not  in  the  immediate  presence  of  the  offieen 
it  was  held  that  they  might  be  arrested  without  warrant,  when  tbi 
officers  arrived  soon  after  the  occurrence  of  the  rioL    The  offloeif 
were  said  to  have  authority  under  the  special  circumstaiLceo  of  tbh 
ease,  though  the  court  recognized  that,  as  a  general  rule^  no  aa- 
thority  exists  to  arrest  for  offenses  less  than  felony  when  not  oos^ 
mitted  in  an  officer's  presence    An  arrest  may  be  made  witbost 
warrant  for  a  misdemeanor,  such  as  a  dangerous  criminal  assasit 
whereby  a  felony  is  likely  to  ensue:  Shanley  y.  Wells,  71  Dl.  7& 
It  seems  that  authority  has  been  conferred  upon  the  police  offloeD 
•of  certain  cities  in  Missouri  to  arrest  without  a  warrant  for  put 
'misdemeanors,  where  the  officer  has  grounds  of  reasonable  soipl- 
don  such  as  at  common  law  would  justify  him  in  arresting  for  a 
past  felony:  State  y.  Hancock,  73  Mo.  App.  19;  State  y.  Grant,  V 
Mo.  236.    But  in  Stlttgen  y.  Bundle,  99  Wis.  78,  74  N.  W.  6861  3 
was  held  that  a  city  ordinance  could  not  c<mfer  such  authority, 
and  in  In  re  Kellam,  66  Kan.  700.  4t  Pac  980,  a  genoal  statnti 
was  deemed  unconstitutlbnal  which  attempted  to  confte  a  simUtf 
power  on  police  officers. 
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11.  Offenses  Against  Public  Health  or  Morals.— An  officer  may 
arrest  a  scayenger  who  Is  caught  in  the  act  of  depositing  night 
soil  At  a  certain  place  in  violation  of  the  regulations  of  the  board  of 
health:  Mitchell  v.  Lemon,  34  Md.  176.  Although  the  placing  of  a 
post  in  a  public  street  Is  a  nuisance,  an  officer  cannot  arrest  for  It^ 
since  It  Is  not  a  nuisance  specified  in  the  police  law:  Danovan  y» 
Jones,  36  N.  H.  246.  And  the  tearing  down  a  bridge  under  a  con* 
tract  to  repair  it,  though  the  contract  may  be  void,  will  not  Justify 
an  arrest  on  the  ground  of  creating  a  nuisance  by  obstructing  the 
street:  Moore  y.  Durgin,  68  Me.  148.  Drunkenness  Is  such  a  publle 
nuisance  that  an  officer  may  arrest  one  therefor  without  a  war-^ 
rant.  If  committed  In  his  presence:  State  v.  Freeman,  86  N.  C.  683.. 
Drunkenness  is  usually  made  an  offense  by  statute  or  city  ordinance^ 
and  it  Is  generally  recognized  as  an  offense  for  which  an  officer 
may  arrest  without  a  warrant:  Beyllle  t.  State,  16  Tex.  App.  70; 
State  T.  Grant,  79  Mo.  113»  49  Am.  Rep.  21&  One  may  be  drunk 
In  a  public  place  so  as  to  authorize  an  arrest  without  a  warranty 
and  yet  not  be  subject  to  conviction  for  drunkenness  under  a  stat- 
ute which  defines  the  offense  as  being  drunk  by  the  Yoluntary  use- 
of  intoxicating  liquor:  Commonwealth  y.  Ooughlln,  123  Mass.  436.- 
It  was  held  that  there  could  be  no  question  of  the  power  to  arrest 
for  drunkenness  without  a  warrant,  in  Scircle  v.  Neeves,  47  Ind.  289,. 
where  the  court  said:  "There  is  probably  not  a  city  or  town  In  the- 
state,  making  any  pretense  to  proper  municipal  government,  that: 
has  not  an  ordinance  in  substance  the  same  as  this,  and  whose  po- 
lice officers  do  not  constantly  arrest,  lock  up,  and  afterward  carry 
before  the  courts  persons  who  violate  its  provisions.  Such  persona 
must  learn  that  society  has  the  right  to  protect  itself  against  the 
evil  Infiuences  of  their  example,  and  that  they  are  proper  subjects 
of  municipal  legislation,  arrest,  and  punishment"  It  is  not  necessary 
that  the  person  drank  should  be  in  a  public  place.  He  may  be 
publicly  drunk  in  a  private  place,  and  yet  be  subject  to  arrest  with* 
out  a  warrant:  State  v.  McNlnch,  87  N.  O.  567.  An  officer  who  ar- 
rests one  without  a  warrant  for  drunkenness  is  not  liable  crimi- 
nally for  an  assault,  if  he  had  reasonable  cause  to  believe  such 
person  to  be  intoxicated,  although  he  was  not  In  fact  intoxicated: 
Commonwealth  ▼.  Presby,  14  Gray,  65;  Commonwealth  v.  Oheney» 
141  Mass.  102,  55  Am.  Rep.  448,  6  N.  E.  724.  It  is  Ukely,  however, 
tliat  if  the  arrested  person  were  not  drunk  in  fact,  that  the  officer 
-would  be  liable  to  him  in  a  civil  action  for  damages:  Oommon- 
wealth  v.  Presby,  14  Gray,  65;  State  v.  Grant,  79  Mo.  113,  49  Am. 
Bep.  218.  One  who  has  been  intoxicated  earlier  in  the  day  may 
not  be  arrested  if  he  is  sober  at  the  time  of  the  arrest:  Newton  t. 
Ix>cklln,  77  m.  103. 

An  officer  may  arrest  persons  for  gambling  In  violation  of  law, 
irhere  he  finds  them  engaged  in  such  act;  Willis  v.  Warren,  1  Hilt 
600;  Bhovlin  ▼.  Ck>mmonwealth,  106  Pa.  St  360.    An  officer  may 
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arrest  without  a  warrant  one  who  Is  baylnsr  Totes  In  his  patan 
at  an  election:  Gorran  ▼.  Tajlor,  92  Kj.  687,  18  &  W.  232.  Cob- 
wfMng  to  prodnce  an  abortion  not  being  a  felony,  an  officer  cuBot, 
without  a  warrant,  arrest  for  snch  an  offense  after  its  eomsMia: 
Scott  T.  Eldrldge,  104  Mass.  25^  27  N.  B.  677.  An  officer  omut 
make  an  axrest  for  {last  adnltery  without  a  wamntr  mer  t. 
Smith,  96  Mich.  S47,  86  Am.  St  Bep.  008,  66  N.  W.  999.  An  offlor 
may  arrest  for  indecent  exposore  committed  in  bis  pmact 
whether  the  public  exhibition  is  of  an  obscene  pictare  or  of  thi 
person's  naked  body:  State  ▼.  Freeman,  86  N.  0.  683;  WiUb  t. 
Wairen,  1  Hnt  680. 

An  officer  cannot  arrest,  without  warrant,  a  street-walker « 
common  prostitute  who  is  on  the  street,  upon  a  mere  snspldoD  ttit 
■she  is  plying  her  Tocation,  where  there  is  no  act  indicating  tbit  *e 
"iB  there  for  that  purpose:  Plnkerton  t.  Verberg,  78  Hlch.  sns.  IS 
Am.  St  Bep.  478»  44  N.  W.  679.  In  this  case  the  woman  had  beo 
icnllty  of  no  disorderly  conduct,  or  breach  of  the  peace,  and  jet  tte 
trial  court  charged  the  Jury  in  effect  that  a  woman  may,  sbnply 
upon  suspicion  that  she  may  commit  an  act  which  at  most  voild 
only  amount  to  a  misdemeanor,  be  assaulted  and  imprlfloned,  If 
the  office  has  good  reason  to  believe,  and  does  belieye,  tbat  she  ii 
plying  her  TOcation  in  such  a  manner  that  it  will  result  In  ao  of- 
fense. In  commenting  on  this  the  supreme  court  said:  "No  wm 
dangerous  doctrine  could  be  laid  down.  It  is  a  doctrine  irUii 
if  upheld,  would  place  even  the  most  respectable  lady  In  the  land 
under  the  surreillance  of  policemen,  and  give  them  authority  t» 
arrest  and  imprison  upon  mere  suspicion  of  an  offense,  boverff 
insignificant;  and  If  carried  to  the  extent  contained  In  the  chair 
of  the  circuit  judge,  It  would  not  matter  how  undeserred  the  brf 
character  or  reputation  of  such  person  might  be.  If  idle  t^ 
is  once  set  afloat  reflecting  upon  the  character  and  reputation  of 
the  most  Tirtuous  woman,  and  that  gossip  once  comes  to  the  eais 
of  the  police  oflBcer,  he  may  act  upon  it,  and  be  led  to  beBew 
that  the  woman  is  upon  the  street  intending  to  ply  her  Tocatloi 
as  a  street- walker  or  common  prostitute,  and  at  once,  without  tke 
formality  of  complaint  or  warrant,  place  her  under  arrest,  aad 
convey  her  to  Jail.  The  law  has  more  regard  for  the  liberty  of  tJ* 
citizen,  and  there  is  a  more  decent  and  orderly  manner  of  enfoR- 
ing  the  law  for  the  public  good.  The  ofllcer  had  no  right  to 
arrest  the  plaintiff,  without  warrant,  upon  mere  snspldoi 
that  she  was  upon  the  street  for  the  purpose  of  plying  her  roct- 
tion  as  a  common  prostitute.  Our  statute  gires  no  snch  ri^^ 
and  at  the  common  law  no  such  right  existed.**  A  woman  canaot 
be  arrested  as  a  common  prostitute,  on  the  ground  tbat  she  to  & 
disorderly  person,  unless  the  offense  was  committed  In  the  offlcert 
presence:  People  v.  Pratt,  22  Hun,  300.  An  ofllcer  cannot  amsti 
Woman  whom  he  suspects  to  be  a  woman  of  ill-fame,  between  1^ 


^archi  190L]  Btatb  v.  Evanb.  695 

^nd  11  o'clock  at  night,  merdy  for  coining  np  to  hlmf  and  calling 
Jilm  cousin:  People  ▼.  Bnah,  1  WbeeL  0.  0. 137.  Bat  a  woman  wbo 
•flita  at  the  window  of  her  room  and  aoliclta  men  from  the  street  for 
Inunoral  pnrposes  la  a  disorderly  person,  and  may  be  arrested  by 
Mn,  officer  without  a  warrant  If  the  offense  Is  committed  In  his 
presence:  Harft  v.  McDonald,  1  Olty  Ct.  Bep.  181. 

Id.  Arrest  of  Klght-walkers,  ProwlerSy  and  Sospidons  OhaiP* 
meters^— At  common  law  peace  officers  bad  anthority  to  arrest  pai^ 
sons  walking  the  streets  at  night  when  there  is  reasonable  ground 
to  suspect  felony,  although  there  Is  no  proof  that  a  felony  has  been 
<;ommltted:  Miles  t.  Weston,  60  111.  801;  Boberts  v.  State,  14  Mo. 
188»  65  Am.  Dec.  97.  *The  reason  why  nlgh^walking  and  lurking 
«lK>ut  the  premises  of  peaceable  Inhabitants  In  the  night-time  is 
disorderly  conduct,**  said  the  court  in  Miles  ▼.  Weston,  60  IlL  SCl^ 
^Is  because  such  conduct  cannot.  In  general,  be  for  any  but  a  ba 
frarpoee,  and  it  tends  to  the  annoyance  and  discomfort  Of  peace- 
able citizens,  who  haye  a  Just  right  to  be  exempt  from  such  dis- 
turbance. •  •  •  .  The  right  of  arrest  In  such  cases»  by  the  proper 
officer,  is  supported  by  the  samel  reasons  and  necessity,  to-day,  that 
It  was  in  the  earlier  history  of  the  common  law,  and  its  existencs 
-we  maintain  without  hesitation.'* 

18.  Place  Where  Arrest  May  be  Made.— In  cases  of  felony  at 
least,  a  police  officer  may  arrest  without  a  warrant  outside  the  ci  ty 
of  which  he  is  an  officer:  Butolph  t.  Blust,  5  Lans.  8i.  In  Will* 
lams  Y.  State,  44  Ala.  41,  the  authority  of  a  policeman  to  make  tin 
arrest  was  held  not  to  be  confined  to  the  town  or  city  for  whicdi 
lie  was  appointed,  but  was  coextensive  with  the  limits  of  tie 
<*ounty.  A  police  officer  may  upon  a  warrant  arrest  outside  of  the 
city:  Phillips  ▼.  State,  66  Ga.  755.  In  Commonwealth  ▼.  Martin,  08 
Mass.  4,  it  was  held  that  an  officer  of  a  particular  town  coulfl 
apprehend  a  person  anywhere  within  the  commonwealth  upon  a 
warrant  for  an  offense  committed  within  that  town.  But  in  the 
absence  of  statute  conferring  such  power,  it  is  probable  that  a  police 
officer  has  no  authority  to  arrest  in  cases  of  misdemeanor  outside 
of  the  town  for  which  he  is  appointed.  In  Butolph  ▼.  Blust,  6 
lians.  84,  it  was  held  that  an  officer  could  not  pursue  an  offender 
Into  another  Jurisdiction,  and  there  arrest  him  for  a  misdemeanor 
<!ommitted  in  his  presence. 

In  cases  of  felony,  where  an  officer  has  a  reasonable  suspicion 
that  a  felony  has  been  committed  and  that  the  felon  is  in  a  certain 
building,  he  may,  after  demand,  break  open  the  doors  for  the  pur- 
pose of  entering  and  making  the  arrest,  though  he  has  no  warrant: 
Sbanley  ▼.  Wells,  71  IlL  7&  An  officer  may,  without  a  warran% 
enter  a  dwelling-house  in  the  night-time,  for  the  purpose  of  making 
an  arrest  to  prevent  a  felony  or  breach  of  the  peace,  provided  the 
conduct  of  the  arrested  party  was  such  at  the  time  as  to  Justify 
the  belief  that  the  perpetration  of  a  felony  or  breach  of  the  peace 
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wat  Intended:  State  t.  Stonderman,  6  La.  AmL  286L    Under  a  ilil> 

Qte  authorising  tbe  arrest  of  a  person  fonnd  In  ''any  plaee"  In  a 

state  of  intoxication  committing  a  breach  of  the'  peace,  an  amtt 

may  be  made  without  warrant  of  one  who  in  his  own  dweDbv* 

house  is  intoxicated  and  committing  a  breach  of  the  peace:  Focd  t. 

Breen,  173  Mass.  62,  63  N.  B.  13&    An  officer  may,  without  a  war- 

rant»  enter  a  disorderly  house  to  arrest  cme  for  creating  a  &»- 

turbance:  State  ▼.  Lafferty,  5  Harr.  491.    But  a  polic^nan  has  do 

right  to  rouse  up  the  family  of  a  respectable  dtisen  in  the  night, 

and  force  himself  into  the  house,  upon  the  mere  statement  to  bin 

of  a  person  that  he  has  heard  that  a  woman  of  bad  character  Is 

stK^plng  at  the  house:  Bailey  t.  Bagati,  60  Wla.  554.  S6  Am.  Bcfi. 

682.  7  N.  W.  604. 

14.  Xaking  Known  Oflioial  Character.— It  Is  not  ereiy  earn 
that  an  officer  is  required  to  make  known  his  official  cliaiacter«  or 
the  cause  of  the  arrest,  before  making  an  arrest.  We  hare  seen  ua- 
der  arrest  with  a  warrant  that  an  officer  need  not  show  his  anthoritj 
for  the  arrest,  where  he  is  immediately  resisted  and  tfaers  Is  no 
opportunity  for  doing  so.  The  same  rule  seems  to  hold  good  -wben 
an  arrest  Is  made  without  warrant:  Liewls  ▼.  State,  3  Head.  127. 
Generally  speaking,  the  officer  should  announce  his  official  positioB 
at  the  time  he  makes  the  arrest:  Shovlin  t.  Commonwealth,  106 
Pa.  St  869.  If  demand  is  made  on  him  as  to  his  authority  he 
should  disclose  it:  State  t.  Phinney,  42  Me.  884»  Where  the  officer 
Is  known,  he  need  not  disclose  his  official  character,  and  If  tlie 
party  is  caught  In  the  act  or  upon  fresh  pursuit  the  cause  of  his 
arrest  need  not  be  made  known:  Wolf  ▼.  States  19  Ohio  St.  24S; 
State  ▼.  McAfee,  107  N.  G.  812,  12  S.  B.  435;  State  ▼.  Townsend,  5 
EUirr.  487;  People  v.  Pool,  27  Cal.  673;  State  t.  Mowiy,  37  Kaa 
869,  15  Pac  282;  Lewis  t.  State,  3  Head,  127. 

15.  Torce  a  Policeman  ICay  Use.— If  an  officer  has  a  right  to 
make  an  arrest,  he  may  use  whatever  force  is  reasonably  neceesaiy 
to  prevent  escape  and  secure  the  offender.  "But  the  peace  officer 
must  use  no  more  force  and  violence  than  Is  necessary  to  secure 
the  arrest  [of  a  person],  and  to  convey  him  to  a  place  of  custody 
and  safety  for  the  purpose  of  his  hearing;  and  if  he  uses  more 
violence  than  is  reasonably  necessary,  then  he  acts  in  an  unlawful 
manner,  and  he  might  be  held  liable  to  the  person  Injured  in  a 
civil  action  for  damages,  .  •  .  •  or  to  indictment  for  assanlt  and 
battery":  State  v.  Dennis,  2  Marv.  (Del.)  433,  43  Atl.  261;  and  see 
Fulton  V.  Staats,  41  N.  Y.  498.  If  the  offender  resists  arrest,  the 
officer  may  use  such  force  as  is  reasonably  necessary  to  overccwae 
the  resistance.  But  he  cannot  use  violence  when  no  resistance  Is 
offered,  or  excessive  violence  when  It  is  offered,  and  If  he  does  so 
he  cannot  excuse  himself  on  the  ground  of  a  lawful  right  to  make 
the  arrest:  State  v.  Hancock,  73  Mo.  App.  la 
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In  arresting  for  felony  an  officer  may  use  such  force  as  Is  nece^ 
sary  to  capture  the  felon,  even  to  killing  him  when  In  flight:  Dllger 
▼.  Commonwealth,  88  Ky.  550,  11  S.  W.  651;  Brooks  y.  Gommon- 
'wealth,  61  Pa.  St  852,  100  Am.  Dec.  645;  State  ▼•  Rutherford,  1 
Hawks,  457,  9  Am.  Dec  658.  A  felon  who  resists  or  flees  so  that 
be  cannot  possibly  be  apprehended  alive,  may  be  slain  In  the  effort 
to  arrest  him:  Carr  t.  State,  43  Ark.  09.  The  rule  Is  different  In 
cases  of  misdemeanor.  The  officer  cannot  kill  a  misdemeanant  who 
is  fleeing.  But  if  he  resists  to  such  an  extent  as  to  place  the  offi- 
cer In  danger  of  losing  his  life  or  of  great  bodily  harm,  the  officer 
may  kill  him  or  inffict  great  bodily  harm  upon  him.  He  may  use 
aofllclent  force  to  overcome  resistance,  even  to  the  taking  of  life 
If  that  becomes  necessary:  Dllger  v.  Commonwealth,  88  Ky.  550^ 
11  S.  W.  651.  If  a  misdemeanant  resists  arrest  with  violence,  and 
In  the  struggle  he  Is  killed,  the  homicide  Is  Jnstiflable:  Clements 
T.  State,  50  Ala.  117.  In  order  to  Justify  the  taking  of  life  In  mak- 
In^T  an  arrest  for  a  misdemeanor,  there  should  be  some  element 
of  self-defense,  and  the  officer  should  be  compelled  to  use  such 
force  only  to  save  his  own  life  or  person  from  great  bodily  harm: 
State  V.  McNally,  87  Mo.  644,  two  of  the  Justices  dissenting,  holding 
that  an  officer  Is  authorized  to  employ  the  same  force,  and  to 
resort  when  necessary  to  the  same  extreme  measure  In  overcoming 
resistance  to  an  arrest  for  misdemeanor  as  In  cases  of  felony.  An 
oflScer  may  use  firearms  for  the  purpose  of  frightening  and  Intim- 
idating a  misdemeanant  who  Is  fleeing,  so  as  to  induce  him  to 
•top  and  surrender:  Mesmer  v.  Commonwealth,  20  Gratt.  976L 

HL    Bight  to  Besist  Arrest 
a.    Under  Warrant. 

It  has  been  said  that  a  person  Is  under  no  legal  duty  to  submit 
to  an  arrest  where  the  warrant  Is  void  upon  its  face,  but  may  make 
lawful  resistance:  Noles  v.  State,  24  Ala.  672;  Howard  v.  State, 
121  Ala  21,  25  South.  1000;  State  v.  Wlmbush,  9  S.  C.  809.  This 
doctrine,  however.  Is  not  unqualifiedly  true.  No  doubt  in  cases  of 
breaches  of  the  peace  or  other  past  misdemeanors,  where  no  arrest 
may  be  made  without  a  warrant,  there  must  be  a  valid  process  in 
tbe  officer's  possession,  and  If  the  warrant  is  void  om  Its  face,  the 
supposed  offender  may  resist  arrest  But  we  have  already  seen  that 
there  are  cases  where  an  officer  may  arrest  for  a  past  offense  with- 
out a  warrant  Thus,  he  may  arrest  for  a  past  felony  upon  suspicion 
and  having  reasonable  grounds  to  believe  that  the  one  arrested 
Is  guilty.  Having  no  need  of  a  warrant  to  protect  him  in  such  a 
case,  therefore,  the  mere  fact  that  the  warrant  was  void  would 
not  of  Itself  Justify  a  person  In  making  resistance:  See  State  v. 
Symes,  20  Wash.  484,  56  Pac  626.  An  officer  is  protected  In  mak- 
ing an  arrest  under  a  process  regular  upon  its  face:  See  the  cases 
dted  under  "Bight  to  Arrest  Under  a  Warrant"    The  officer  being 
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protected,  tht  one  amsted  haa  no  right  to  resist:  Kenan  ▼«  Ste 
U  lad.  €tV 

b.    Withont  Wamnt. 

1.  Lawful  Amst— A  peraon  has  no  right  to  resist  a  UwM 
-arrest  It  Is  the  duty  of  a  dtlien  to  sobndt  to  such  an  anub 
Ttaer  t.  State,  44  Tex.  128;  State  ▼.  Anderson,  1  Hill  (&  O.),  tO, 
"ML  There  Is  this  limitation  on  the  right  to  make  a  lawful  amik 
either  with  or  without  a  warrant,  and  that  Is  that  if  the  Itvfal 
power  to  arrest  Is  exercised  In  sneh  a  wanton  and  onlawfol  mafr 
aer  as  to  make  the  officer  a  trespasser,  resistance  will  be  jnstlfled: 
State  T.  OUrer,  2  Honst  OOS.  If  the  officer  has  a  right  to  mske  ai 
arrest  the  one  arrested  has  no  right  to  resist  And  conTeredj,  tf 
an  officer  nnlawfoOy  attempta  to  arrest  a  person,  an^h  person  msj 
lawfully  resist  the  officer.  '^Whaterer  I  may  lawfully  enjoy,"  aid 
the  court  In  State  t.  Hooker,  17  Vt  658,  "I  may  lawfully  defiesi 
In  the  protection  of  my  own  rights,  whaterer  it  la  anlawfol  for 
another  to  do,  it  is  lawful  for  me  to  prerent  him  from  doing." 

SL  Besisting  Arrest  for  VMiony.— It  has  already  been  seen  ttit 
an  officer  can  arrest  upon  suspicion  of  felony  If  be  has  gMA 
grounds  for  believing  that  the  one  arrested  Is  the  offender,  asd 
that  to  justify  the  arrest  he  Is  not  required  to  show  that  the  a^ 
rested  person  has  committed  the  offense.  He  may  be  Innoeot 
'Of  any  crime,  and  yet  if  the  drcumstances  were  such  aa  to  girc 
the  officer  reasonable  and  probable  cause  that  the  person  had  ce» 
mitted  a  felony,  he  had  a  right  to  make  the  arrest  The  officer, 
then,  having  a  right  to  arrest,  the  dtlaen  has  no  right  to  naM 
but  should  submit,  however  innocent  he  may  be  in  fact  If  tla 
felony  has  been  committed  in  his  presence^  or  If  he  haa  lea- 
aonable  grounds  for  believing  that  the  person  arrested  has  cost* 
mitted  a  felony,  an  officer  may  arrest  But  If  either  of  then 
situations  does  not  exist,  an  officer  has  no  authority  to  make  aa 
arrest,  and  a  person  whom  he  attempts  to  arrest,  when  ncme  if 
these  conditions  exist,  may  resist:  Hughes  v.  Commonwealth,  19 
Ky.  Law  Rep.  407,  41  S.  W.  294;  State  v.  Taylor,  70  Vt  1.  67  Am 
8t  Rep.  648^  39  AU.  447;  Bad  Elk  v.  United  States,  177  17.  a  529l 
20  Sup.  Ct.  Rep.  729.  From  State  v.  Russell  (Iowa),  76  N.  W.  ssa 
4t  might  appear  that  a  citizen  under  no  circumstances  had  the  right 
to  resist  arrest  by  an  officer  if  he  knows  him  to  be  such.  Bst 
this  extreme  doctrine  certainly  cannot  be  sound,  and  Its  statemot 
was  unnecessary  under  the  facts  of  this  case.  The  officer  then 
having  a  warrant,  the  arrest  would  have  been  lawful,  and  the  dd- 
aen  in  resisting  undoubtedly  acted  at  his  periL  And  it  la  only  a 
lawful  arrest  which  cannot  be  resisted,  but  an  unlawful  one  may 
always  be.  The  chief  difficulty,  so  far  as  the  citizen  Is  conoeraed. 
lies  in  the  necessity  for  him  to  determine  whether  the  arrest  la  lav* 
•ful  or  not  He  may  be  perfectly  innocent  of  the  alleged  crime' 
indeed,  it  may  be  that  no  felony  hcs  been  committed—and  yet  tht 
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officer  might  be  acting  upon  such  reasonable  grounds  and  such  re- 
liable Information  that  the  arrest  Itself  would  be  Justified,  and 
tience  no  resistance  could  rightfully  be  made.  It  Is  certainly  going 
^too  far  to  say  that  In  all  cases  of  an  attempted  arrest  without  a 
warrant  for  a  felony  the  citizen  has  no  right  to  resist,  but  in  the 
aibsence  on  his  part  of  knowledge  of  the  grounds  which  the  officer 
lias  for  beUevlng  him  guUty,  It  Is  safe  not  to  resist  until  he  knows 
^whether  the  officer  Is  attempting  to  make  a  groundless  arrest. 

It  might  be  that  a  dtlsen  did  not  know  that  he  was  resisting 
-mn  officer,  but  supposed  that  he  was  defending  hlmsdf  against  the 
tmlawfid  assault  of  a  prlTste  cltlsen.  In  such  a  case  It  would  be 
material  whether  the  official  character  of  the  arresting  officer  was 
known.  An  officer  has  a  right  to  arrest  under  circumstances  that 
aire  no  such  right  to  a  private  person.  And  where  the  citizen 
•do^s  not  know,  and  has  no  grounds  for  knowing,  that  his  assailant 
is  an  officer  attempting  to  make  a  lawful  arrest,  he  may  make  re^ 
distance  and  will  not  be  liable  therefor  as  he  would  if  he  knew 
of  the  officer's  character:  See  Yates  v.  People,  82  N.  Y.  609;  Logue 
▼.  Ck>mmonwealth,  88  Pa.  St  265,  80  Am.  Dec.  481;  Wolf  y.  State, 
19  Ohio  St.  248. 

8.  Besisting  Arrest  for  Misdemeanor.— An  officer  at  common 
law  had  no  right  to  arrest  without  a  warrant  for  a  misdemeanor 
not  committed  in  his  presence;  and  haying  no  such  right,  the  other 
IMurty  might  resist  the  illegal  attempt  to  arrest  him.  E)xcept  as  al- 
ready Indicated  In  a  preylous  part  of  this  note,  the  right  to  arrest 
without  a  warrant  for  a  misdemeanor  not  committed  In  an  officer's 
presence  has  not  been  extended  by  statute.  Hence,  the  rule  stated 
jU)OTe  prevails  practically  universally,  and  a  citizen  may  resist  an 
arrest  without  process  for  a  misdemeanor  previously  committed, 
and  not  In  the  officer's  presence:  See  Bad  Elk  y.  United  States,  177 
U.  S.  529,  20  Sup.  Ct  Rep.  729;  Hughes  v.  Ck>mmonwealth,  19  Ky. 
Law  Rep.  497,  41  S.  W.  294;  Masele  v.  State,  27  Tex.  App.  617, 
11  8.  W.  638.  In  Hughes  v.  Ck>mmon wealth,  19  Ky.  Law  Rep.  497, 
<41  8.  W.  294,  It  was  held  that  an  officer  has  no  right  to  arrest  a 
person  on  a  mere  suspicion  that  he  is  carrying  concealed  a  deadly 
^sreapon,  when  he  cannot  detect  the  act;  and  the  person  whom  he 
attempts  to  arrest  may  resist,  though  in  fact  he  is  guilty  of  the 
offense. 

One  who  merely  flees  to  avoid  arrest  Is  not  resisting  arrest  A 
Heeing  misdemeanant  does  not,  however,  forfeit  his  right  to  defend 
lilB  life.  We  have  seen  that  an  officer  cannot  kill  an  escaping  per- 
son who  has  committed  a  misdemeanor.  It  has,  therefore,  been 
li^d  that  a  person  guilty  of  a  misdemeanor  who  Is  fired  on  by  a 
policeman  while  avoiding  arrest  may  repel  such  attack  in  self- 
4lefense  by  returning  the  fire,  and  If  In  so  doing  he  kills  the  police 
man,  such  killing  would  not  necessarily  be  unlawful:  Tiner  y* 
State,  44  Tex.  128.    If  an  officer  has  no  authority  to  arrest  for  the 
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Tlolatlon  of  a  city  onUnance*  the  party  arrested  may  lairfdiy 
reetet:  State  t«  B^k,  76  N.  C  Id  The  only  way  to  detennl!* 
whether  a  party  has  a  rUrht  to  resist  an  arrest  is  to  ascertais 
whether  the  officer  may  lawfully  make  the  arrest  or  not.  We  tasTt 
prevloiisly  gone  quite  fully  Into  this  latter  right,  and  haTe  mcb 
under  what  circumstances  an  officer  may,  without  a  warrant 
arrest  for  felonies,  misdemeauMa,  and  Tiolations  of  municipal  o^ 
dinances.  For  this  reason  it  is  unnecessary  to  farther  elabonle 
the  cases  in  which  a  citlaeii  may  resist  arrest  by  an  officer.  BeCo^ 
once  is  made  to  the  earlier  part  of  this  note^  where  it  is  stated 
when  the  officer  has  and  has  not  the  right  to  arrest.  Where  tliis 
right  of  the  officer  exists,  the  citixen  should  submit  to  sireat 
Where  the  officer  has  no  right  to  arrest,  the  dtiien  may  resist 

4.  Innoosnoe  GItss  bo  Bi|rl>t  to  Beslst— As  lias  already  bea 
pointed  out,  a  person  who  resists  an  officer  in  making  an  aneit 
cannot  Justify  his  resistance  on  the  ground  that  the  party  arrested 
is  not  in  fact  guilty  of  the  charge  upon  which  he  is  arrested:  lioBtp 
gomery  y.  Sutton,  67  Iowa,  407,  26  N.  W.  748;  State  v.  Symes.  20 
Wash.  484,  65  Pac.  626.  The  reason  for  this  is  that  an  officer  may 
arrest  a  felon  upon  reasonable  grounds  for  suspecting  him  guilty, 
and  he  may  act  upon  the  appearance  of  things  and  aireat  for  s 
breach  of  the  peace  in  his  presence*  though  in  fact  the  person  eould 
not  be  conyicted  of  such  a  crime. 

5.  Torce  Used  in  Beslstlng. — ^A  person  may  resist  an  onlawfoi 
arrest  the  same  as  any  assault:  Greighton  ▼.  Gommonwealth,  81 
Ky*  108,  4  Am.  St  Rep.  193.  But  he  can  use  no  more  force  than 
is  absolutely  necessary  to  repel  the  assault  constituting  the  at- 
tempt to  arrest:  Bad  Elk  ▼.  United  States,  177  U.  &  629,  20  Sop. 
Ot  Repb  729.  He  cannot  go  beyond  the  line  of  resistance  propor- 
tioned to  the  character  of  the  assault  or  he  becomes  a  wrongdoer 
himself:  State  y.  OllTer,  2  Houst  606;  Noles  ▼.  State^  26  Ala.  81, 
82  Am.  Dec.  711.  A  person  cannot  use- excessire  force  to  prerent 
the  arrest:  Gommonwealth  v.  Wright,  158  Mass.  149,  86  Am.  St 
Rep.  476,  83  N.  E.  82;  State  Y.  B^k,  76  N.  0.  10.  It  has  been  said 
that  a  person  should  resort  to  all  peaceable  means  of  aY<4ding  ar- 
rest before  he  can  use  force:  People  y.  Carlton,  116  N.  Y.  618^  22 
N.  B.  267.  A  person  may,  howsYcr,  use  such  force  as  is  necessaiy 
to  make  his  resistance  effectuaL  The  degree  of  Yiolence  necessaiy 
always  depends  upon  that  used  or  attempted  by  his  adversary: 
Mlers  Y.  State,  34  Tex.  Cr.  Rep.  161,  63  Am.  St  Rep.  706,  29  &  W. 
1074;  Creighton  y.  Ck>mmon wealth,  84  Ky.  103,  4  Am.  St  Rep.  191 
An  attempt  to  arrest  <Hie  is  ordinarily,  however,  only  an  attempt 
to  take  away  one's  liberty,  and  is  not  such  an  aggression  as  may 
be  resisted  to  the  death:  Creighton  y.  Commonwealth,  84  Ky.  10& 
4  Am.  St  Rep.  193.  The  arrested  person  cannot  resist  with  the 
intent  to  kill:  State  y.  Perrigo,  67  Vt  406^  31  Aa  844.  But  if  ic^ 
slBtance  by  lawful  means  results  in  the  death  of  the  assailant,  it 
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Is  excusable  homicide:  State  t.  Scheele,  57  Ck>im.  807,  14  Am.  8t 
Bep.  108,  18  AU.  256.    "The  citizen  has  the  right  to  maintain  his 
liberty  at  all  hazards,"  said  the  court  in  Boss  y.  State,  10  Tex. 
A.pp.  456,  88  Am.  Rep.  643|  "against  any  and  all  persons  who  at- 
tempt to  inyade  it  unlawfully,  taking  care  not  rashly  to  use  or  re- 
sort to  greater  violence  than  is  necessary  to  its  protection.    Agaii^ 
being  in  the  right,  he  is  permitted  to  anticipate  the  aggressor  and 
prepare  himself  by  drawing  a  weapon,  or  making  any  other  prep- 
arations, and  if  his  life  is  imperiled  or  he  is  in  danger  of  serious 
1>odily  harm,  to  use  every  means  in  the  defense  of  his  person  or 
liberty.    He  is  not  required  to  permit  his  assailant  to  take  the  lead, 
and  thereby  give  him  the  advantage,  but  if  the  surroundings  indi- 
cate a  resort  to  a  serious  or  deadly  conflict  on  the  part  of  the  ad- 
Tersary,  he  can  prepare  to  meet  it,  and  if  the  adversary  makes  a 
demonstration  upon  his  life  or  liberty,  or  shows  an  intent  to  in- 
flict serious  bodily  harm  upon  him,  he  can  kill  him  and  be  held 
blameless  by  the  law  of  the  land."    In  other  words,  a  person  in 
resisting  an  unlawful  arrest  may  take  the  life  of  the  trespasser. 
If  it  is  necessary  to  save  his  own  life,  or  to  save  himself  from 
in^at  bodily  harm.    He  has  in  this  respect  the  same  right  to  take 
life  as  anyone  else  who  is  unlawfully  assailed:  Creighton  v.  Com- 
monwealth, 84  Ky.  103,  4  Am.  St  Rep.  183.    As  was  said  in  Noles 
T.  State,  26  Ala.  81,  62  Am.  Dec.  711,  "when  such  trespass  is  threat- 
ened or  committed,  he  has  no  right  to  kill,  unless  the  unlawful  act, 
when  properly  and  lawfully  resisted  by  him,  is  persisted  in  by  the 
trespasser  until  it  ultimately  results  either  in  an  actual  necessity 
on  his  part  to  kill  in  order  to  prevent  the  commission  of  a  felony 
or  great  bodily  harm,  or  in  the  reasonable  belief  by  him  of  the 
oxistence  of  such  necessity."    A  more  extreme  doctrine  seems  to 
be  laid  down  in  some  of  the  cases,  but  we  doubt  whether  there  was 
any  intention  of    establishing  any    different  rule  than  we    have 
stated.    Thus,  in  Simmerman  v.  State,  14  Neb.  568,  17  N.  W.  115, 
It  was  held  that  a  person  resisting  an  unlawful  arrest  might,  if 
It  were  necessary  to  choose  between  submission  and  killing  his  as- 
sailant, kill  the  person  attempting  the  arrest    And    in  Meuly  v. 
State,  26  Tex.  App.  274,  8  Am.  St  Rep.  477,  9  S.  W.  563,  the  court 
said  that  "a  citizen  authorized  to  stand  upon  his  individual  rights 
may  oppose  force  to  force  in  the  prevention  of  an  attempted  wrong, 
jmd  when  illegally  restrained  of  his  liberty  may  not  only  oppose 
force  to  force,  but  can  increase  that  force  even  to  the  killing  of  his 
adversary,  if  necessary  to  prevent  the  attempted  wrong."    If  one 
faas  been  arrested  and  is  illegally  restrained  of  his  liberty  by  a 
peace  officer,  he  has  the  right  to  use  such  force,  short  of  taking  life, 
as  is  necessary  to  regain  his  liberty:  Ctoodman  v.  State,  4  Tex. 
ASV'  9^'    ^^^  ^  attempting  to  escape,  if  the  arresting  officer 
tries  to  prevent  this  by  the  use  of  deadly  weapons,  the  person  ar- 
rested may  resort  to  such  weapons,  and.  If  the  party  arresting 
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pnmatB  Ms  gon  1b  iliootlnB  position,  commandlBB  tbe  party  ar- 
reted and  fleeing  to  halt,  the  latter  may  shoot.  If  tt  reBsonsMy 
appears  to  him  that  the  arresting  party  Is  about  to  shoot,  and  If  hs 
klUs  the  arresting  party,  the  killing  Is  Justifiable  and  excusable: 
Mlers  T.  State,  M  Tex.  Gr.  Rep.  101,  S3  Am.  St  Bep.  70S,  29  &  W. 
1074.  A  person  restrained  of  hla  liberty  nndtf  an  Olesal  arrest 
may  use  as  much  force  as  may  be  necessary  to  regain  his  liberty, 
even  to  the  actual  taking  of  life:  State  ▼.  Darls,  S3  &  G.  ISO,  6» 
Am.  St  Rep.  84S,  81  S.  B.  62. 

The  right  to  resist  an  unlawful  arrest  may  be  exercised  not  only 
by  the  person  unlawfully  detained,  but  by  another  in  his  behaU, 
and  with  the  force  requisite  to  effect  the  release  of  the  person  so 
detained.  And  if  homicide  results  from  the  use  of  lawful  force 
ft  is  not  culpable:  Alford  t.  State,  8  Tex.  App.  S4S;  State  t.  Wim- 
bush,  9  S.  a  800. 

6.  Officer  Xaking  Known  His  Oharaeter.— An  officer  ahould 
make  known  his  official. character,  If  he  is  not  known.  A  known 
officer  of  the  law  need  not  do  so  before  the  arrest:  Arnold  r.  Steeres, 
10  Wend.  S14;  State  t.  Curtis,  1  Hayw.  471;  Wolf  y.  States  19  Ohio 
St  2i8.  But  as  has  been  seen,  the  right  to  resist  may  depend  on 
the  question  whether  the  one  arresting  was  an  officer  and  known 
to  be  such,  since  a  citizen  may  resist  arrest  in  many  cases  where 
another  prlyate  citlsen  attempts  to  make  it  where  no  such  right 
would  exist  if  the  person  arresting  were  an  authorised  peace  officer. 
Hence,  In  such  cases  the  question  becomes  material:  See  Wolf  t. 
State,  19  Ohio  St  248;  State  v.  Curtis,  1  Hayw.  471;  White  t.  States 
29  Tex.  App.  S30,  16  a  W.  840;  Commonwealth  y.  Tobin,  108  Mass. 
426,  11  Am.  Bep.  87S;  Yates  y.  People,  82  N.  Y.  SOO.  If  a  prlyats 
indiyidual  would  haye  authority  to  make  an  arrest  for  an  offense^ 
an  officer  is  not  required  to  disclose  his  official  character  when  he 
makes  an  arrest  for  the  same  crime,  because  the  one  arrested  would 
haye  no  right  to  resist  in  either  casOi  But  if  a  priyate  peisoa 
had  no  authority  to  arrest  and  hence  one  could  resist  him  In  mak- 
ing the  attempt  in  euch  cases  an  officer  should  make  himself  known 
or  he  may  be  treated  as  any  other  unlawful  assailant  and  resisted. 
We  are  not  concerned  in  this  note  with  the  cases  in  which  a  private 
citizen  may  arrest  but  only  when  an  officer  may,  and  the  right 
to  resist  him.  But  in  connection  with  the  necessity  of  an  officer 
making  known  his  official  character  so  as  to  depriye  a  citizen  of 
the  right  to  resist  arrest  it  may  be  said  that  a  priyate  dtlaen  can 
arrest  for  a  felony  committed  in  his  presence,  for  a  past  feiuny 
if  one  has  actually  been  committed  and  he  has  reasonable  cause 
to  belieye  that  the  person  arrested  committed  it  and  for  affrays 
and  breaches  of  the  peace  committed  in  his  presence:  See,  by  wnr 
of  illustration.  People  y.  Pool,  27  Cal.  672;  Holley  y.  Mix,  S  Wend 
660,  20  Am.  Dec.  702;  Brockway  y.  Crawford,  8  Jones,  433.  CiT 
Am.  Dec  260.    In  these  cases,  then,  where  a  priyate  citizen  may 
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mnett,  an  officer  to  not  required  to  dlscloee  hto  anthority,  but  \n 
other  casea  where^  we  have  eeen,  an  officer  to  anthortoed  to  arreetr 
mnd  where  a  prlrate  dtlaen  wonld  have  no  rach  powtf ,  an  offices 
ahonld  dtocloee  hto  official  character  or  a  cltlien  may  reatot  an  as- 
teet  by  him. 


SANFOBD  T.  HEBRON. 

[lei  Mo.  i7e,  ca  &  w.  839.] 

BJECTMBNT— TBNANTS  AFTBR  JUDGMENT.— T^ant» 
«f  a  defendant  in  ejectment  are,  after  Judgment  for  the*  plaintiff » 
estopped  from  turning  over  the  possession  to  the  grantee  of  their 
landlord. 

BJEOTMBNT-nJUDGMBNT-STATUTB  OF  LIMITATIONS 
▲  Talid  subsisting  Judgment  in  ejectment  against  one  in  posses- 
sion, and  claiming  adversely,  interrupted  the  peaceful  poesessioi^ 
of  the  defendant  and  suspended  the  running  of  the  statute  in  his 
faror. 

BJBCTMBNT-STATUTB  OF  LIMITATIONS-WRIT  OF 
RESTITUTION.— In  order  to  suspend  the  statute  of  limitations  as 
against  a  plaintiff  in  ejectment,  it  Is  not  necessary  that  a  writ  of 
restitution  should  issue,  or  that  the  plaintiff  should  take  posses- 
sion under  his  Judgment. 

BJBOTMBNT-JUDGMBNT— RES  JUDICATA.— A  Judgment 
in  ejectment  is  res  Judicata  as  to  the  parties  thereto  and  the  mat- 
ter adjudicated  upon,  until  set  aside  or  rerersed,  or  its  legal  effect 
destroyed  by  the  result  of  another  action  of  ejectment  for  the  same 
land  by  the  parties  or  their  heirs  who  were  defendants  therein. 

ADVERSE  POSSESSION.— THE  POSSESSION  of  one  room 
in  a  house  will  not  prerent  the  statute  of  limitations  from  running 
against  the  remainder  of  the  house  if  it  was  in  actual  adyerse  pos- 
session, but  such  room  must  be  identified  in  order  to  be  ayailabls 
as  a  defense  against  the  statute  of  limitations. 

LANDLORD  AND  TENANT.— THE  PAYMENT  OF  RENT^ 
is  a  fact  going  to  the  establishment  of  a  tenancy,  bnt  by  no  means 
sufficient  In  or  of  itself. 

John  M.  Dickson^  for  the  appeUantii 

E.  P.  Johnson,  for  the  respondent. 

^^  GAITTT,  J.  An  action  in  ejectment  in  slafufory  fona 
was  commenced  January  26,  1894^  for  a  parcel  of  ground  oir 
Moore  street,  in  block  211,  of  the  city  of  St  Louis,  twenty-fiye 
feet  front  or  width,  fifty  feet  in  length  or  depth,  being  the 
south  part  of  lot  4  in  Moore's  addition  to  said  dty,  and  alleged 
to  be  occupied  by  house  No.  12  on  Moore  street  Mrs,  Emilie- 
TThri  and  Miss  Ida  Boee,  the  sole  heirs  at  law  of  Dr.  Edward^ 
Soie,  are  the  defendants  who  assert  title,  and  the  other  defend* 
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ants  aie  their  tenants.  Plaintiff  claims  under  a  tax  deed  sod 
meme  oonyeyances  from  the  grantee  therein.  The  heirs  of  Dr. 
Bose  claim  nnder  the  foreclostire  of  a  deed  of  trust  giTea  bf 
John  C.  Blech>  the  common  source  of  title,  executed  prior  to 
the  assessment  and  levy  of  the  taxes  for  which  the  judgmesit 
for  taxes  was  obtained. 

Plaintiff's  chain  of  title  is  as  follows:  ^^^  A  sheriff's  deed 
to  Stephen  Turner,  dated  and  acknowledged  May  11,  1882, 
tmder  an  execution  issued  on  a  judgment  in  favor  of  the  state 
at  the  relation  of  Hudson,  collector,  v.  John  C.  Bledi,  Charlotte 
Oebhart,  and  Michael  Geary,  for  taxes  of  1879.  From  the 
files  in  said  case  it  appeared  that  summons  was  issued  August 
13,  1881^  returnable  to  October  term,  1881,  of  the  circuit  court 
of  the  city  of  St  Louis,  and  was  personally  served  on  John 
G.  Blech,  August  25,  1881,  and  a  non  est  as  to  defendants  6d>- 
hardt  and  Geary.  There  was  an  allegation  in  the  petition  that 
Blech  had  conveyed  the  property  to  Michael  G^ry,  as  trustee^ 
to  secure  a  debt  to  Charlotte  Grebhart,  which  deed  of  trost  was 
recorded  in  book  340,  page  316,  of  the  recorder's  office. 

On  October  13,  1881,  an  order  of  publication  was  made  en 
the  non  est  return,  for  the  reason  that  the  ordinary  process 
of  law  could  not  be  served  on  said  Gebhart  and  Greary.  The 
order  recited  the  pendency  of  the  suit  for  taxes  of  1879  to  the 
amount  of  twenty-two  dollars  and  ten  cents  upon  the  following 
real  estate,  to  wit:  **A  lot  of  ground  on  Moore  street  in  the  dty 
-of  St  Louis,  in  city  block  211,  twenty-five  feet  in  front, 
or  width,  and  fifty  feet  in  length,  being  the  south  part  of  lot 
No.  4  in  Moore's  addition  to  said  city.''  The  order  was  returned 
February  term,  1882.  The  order  was  published  four  times  in 
the  "Post-Dispatch"  newspaper;  the  first  insertion  was  Decem- 
ber 6,  1881,  the  second  December  12,  the  third  December  19, 
and  the  fourth  December  26,  1881.  Judgment  was  taken  by 
default  March  22, 1882.  Execution  issued  April  8, 1882.  Sale 
was  advertised  May  10,  1882,  and  was  sold  on  that  day  to 
Stephen  Turner  for  three  hundred  and  five  dollars,  which^  after 
satisfying  the  judgment  and  costs,  left  a  surplus  of  two  hundred 
:and  twenty-five  dollars  and  sixty-two  cents.  These  records  were 
offered  by  defendant  to  show  that  ''Mike  Geary"  and  Dr.  Bose 
were  not  parties  to  the  suit. 

Plaintiff  next  offered  a  warranty  deed  from  Stephen  **■  Tup- 
xier  and  wife  to  Mary  E.  Tanner,  dated  May  18,  1888.  On 
May  19th,  Mary  E.  Tanner,  by  deed  of  trust,  conveyed  this  k* 
to  M.  P.  Jones,  trustee  for  W.  M.  Dickey,  to  secure  note 
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iFor  fifteen  hundred  dolkrs.  This  deed  of  tnut  wa& 
^terward  foreclosed  on  five  days'  public  notice,  and  the  lot  con- 
Teyed  to  J.  Y.  Hilton,  October  25,  1883.  By  qnitdaim,  Hilton 
-conyeyed  to  John  Oliver,  December  13,  1883;  filed  for  record 
December  17, 1884.  John  Oliver  convqred  to  plaintiff  Sanford,. 
August  20, 1890,  deed  recorded  August  26, 1895. 

Greffet,  a  real  estate  agent,  testified  he  got  the  surplus  of  the 
iaz  sale,  and  gave^  it  to  Blech.  He  fixed  the  rental  at  twenty- 
two  to  twenty-five  dollars  a  month,  if  kept  in  good  condition, 
4>ut  the  house  was  thirty-five  years  old  and  tenanted  by  negroes. 

On  the  part  of  defendant  the  evidence  was,  first,  proof  that 
Mrs.  Uhri  and  Miss  Ida  Rose  were  the  sole  heirs  at  law  of 
Dr.  Edward  Bose,  who  died  February  12,  1887;  that  Dr.  Bose 
lield  the  note  and  deed  of  trust  given  by  John  Blech  to  Mike 
Oeary  for  the  use  of  Charlotte  Oebhart;  that  Blech  paid  the 
interest  to  Dr.  Bose,  up  to  1883;  that  the  deed  of  trust  from 
Blech  to  Qeaiy  for  Gtebhart  was  foreclosed  May  17,  1883. 
Twenty-two  receipts  for  interest  paid  by  Blech  to  Dr.  Bose, 
beginning  September  6,  1869,  and  ending  October  12,  1880, 
were  read  in  evidence.  The  note  of  Blech  for  fifteen 
hundred  dollars,  payable  five  years  after  date,  to  the  order 
of  Charlotte  Oebhart  was  read  in  evidence;  also  assignment 
thereof  by  Charlotte  Gebhart  to  Dr.  Edward  Bose.  The  same 
was  also  credited  by  Isaac  Mason,  who  acted  as  trustee  in  the 
foreclosure.  May  17,  1883,  with  nine  hundred  and  forty-two 
•dollars  and  eight  cents,  net  proceeds  of  the  sale  of  the  lot  on 
that  day. 

The  deed  of  trust  was  also  assigned  by  Charlotte  Oebhart 
to  Dr.  Bose.  This  deed  of  trust  was  foreclosed  May  17,  1883, 
and  the  property  deeded  to  Dr.  Bose. 

ISA  On  June  13,  1883,  Dr.  Bose  brought  ejectment  for  this 
lot  against  Isaac  H.  C.  Curry,  Lavina  Curry,  formerly  Haa- 
kell,  Moses  Nevitt,  and  Simon  Eane.  Personal  service  was 
fiad  on  all  defendants.  Judgment  was  obtained  by  him  De- 
^eaoaber  12, 1883,  for  possession,  and  one  hundred  and  sixty-six 
dollars  and  sixty-six  cents  damages,  and  monthly  rents  fixed 
at  twenty-five  dollars  a  month.  Execution  issued  tiiereon  Janu- 
ary 28, 1884,  and  writ  of  possession  executed  January  28, 1884. 
After  the  defendants  in  ejectment  were  served  they  attorned  to 
Dr.  Bose,  and  continued  as  his  tenants  down  to  a  comparatively 
xeoent  time,  vdien  other  tenants  of  defendant  took  possession 
and  held  until  the  commencement  of  this  suity  January  86^ 

Am.  it  Bip..  ▼«!.  LXXZIV-15 
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1894.    One  Albert  Isbell,  among  others,  became  a  tenant  nnder 
Dr.  Rose  of  said  premises  after  the  ejectment  suit. 

Manetho  Hilton  testified  that  he  thought  one  Martha  Stewart 
paid  him  a  month's  rent  January  24,  1884.  Thia  woman  was 
not  a  party  to  the  ejectment  suit  and  judgment  rendered  there* 
on  December  12,  1883.  Hilton  says  he  represented  John  OB* 
yer,  who  obtained  a  deed  to  the  lot  the  day  after  Dr.  Boae  ob- 
tained his  judgment  in  ejectment  He  testified  that  not  a 
cent  of  rent  was  paid  to  him  or  Hiss  Tanner  or  John  OliTer 
after  January  24,  1884.  Witness  had  been  applied  to  to  bring 
this  suit,  but  he  refused.  At  another  time  this  witness  stated 
that  Martha  Stewart  paid  rent  through  Wolff  ft  Co.  up  to 
January  24,  1884.  Other  evidence  shows  that  Wolff  &  Ga 
were  the  agents  of  Dr.  Bose  and,  after  his  death,  of  his 
daughters. 

Upon  the  facts  disclosed,  little  doubt  can  exist  as  to  the 
merits  of  this  case;    They  are  all  against  the  plaintiff. 

The  tax  bill  under  which  he  claims  appears  to  have  been 
handed  around  from  one  to  another  as  convenience  might  dic- 
tate. With  absolute  knowledge  of  Dr.  Boae's  possession  of  the 
lot  in  dispute  from  January,  1884,  no  effort  was  made  to  dis- 
possess ^^^  him  in  his  lifetime.  He  remained  in  posseasioii 
until  his  death  in  1887,  when  his  title  and  possession  devolved 
upon  his  two  daughters,  Mrs.  Uhri  and  Miss  Ida  Bose.  With 
no  notice  of  an  adverse  chum,  they  have  been  permitted  to  re- 
ceive the  rents  with  which  they  are  now  charged.  According 
to  plaintiff's  own  theory,  he  and  those  under  whom  he  daims 
have  permitted  an  adverse,  open,  and  peaceable  possession  to 
remain  in  defendants  and  their  father  for  ten  years,  lacking 
one  or  two  days,  accordingly  as  they  count  the  time.  Hilton, 
for  whom  the  parties  seem  to  have  held  the  tax  title,  says 
he  declined  to  bring  this  suit  Unless  it  was  held  for  him  his 
self-denial  is  not  apparent. 

The  vital  question,  as  the  answer  is  now  framed,  is 
whether  plaintiff  was  not  barred  by  the  statute  of  limitations 
of  ten  years.  As  already  said,  plaintiff's  own  evidence  estab- 
lishes that  Dr.  Bose  and  his  daughters,  as  his  heirs,  had  been 
in  the  actual,  open,  adverse  possession  of  the  lot  in  suit  for  ten 
years  prior  to  ttie  commencement  of  this  suit,  lacking  one  day. 

Defendants,  insist,  however,  that  Dr.  Bose  having  foreclosed 
the  deed  of  trust  given  him  by  Blech,  the  common  source  of 
title,  and  obtained  his  trustee's  deed  on  May  17,  1883,  and 
having  thereafter  brought  his  action  of  ejectment  against  the 
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tenants  in  possession  and  obtained  his  judgment  for  the  pos- 
session of  the  lot  December  12,  1883,  and  followed  it  up  by 
his  writ  of  possession  and  ouster  on  January  28,  1884,  what- 
eirer  possession,  if  any,  plaintiff  had  by  reason  of  the  occu- 
pancy of  said  tenants,  was  interrupted  from  the  date  of  that 
judgment,  and  the  subsequent  possession  has  been  shown  to  be 
out  of  plaintiff  since  that  date. 

It  must  be  kept  in  view  that  plaintiff  and  those  under  whom 
he  claims  assert  possession  through  the  defendants  in  the  eject- 
ment suit  of  Dr.  Bose  against  Cuny  et  aL  In  that  ^^  suit  Dr. 
Bose  obtained  judgment  on  December  12,  1883,  for  the  pos- 
session of  the  lot  in  question* 

After  the  rendition  of  that  judgment  the  defendants  there- 
in were  estopped  from  longer  remaining  in  possession  as  ten- 
ants of  J.  Y.  Hilton.  Horeover,  Hilton's  claim  expired  De- 
cember 13,  1883,  by  his  quitdahn  to  Oliver.  These  tenants 
not  only  did  not  turn  over,  but  were  estopped  from  turning 
over,  the  possession  to  Oliver  as  against  Dr.  Rose,  whose  judg- 
ment in  ejectment  and  writ  with  the  possession  thereunder 
were  a  constant  assertion  of  adverse  title  from  that  day  up  te 
the  bringing  of  this  action  over  ten  years  thereafter,  and  Oliver 
suid  Sanf ord  were  never  at  one  moment  in  lawful  possession  of 
the  lot  during  all  that  time. 

It  has  been  often  ruled  that  a  judgment  In  ejectment  against 
one  in  adverse  possession  breaks  the  continuity  of  the  adverse 
possession.  It  was  ruled,  after  careful  examination,  by  this 
<x>urt  in  bank,  in  Snell  v.  Harrison,  131  Mo.  495,  52  Am.  SL 
Bep.  642,  32  S.  W.  37,  that  a  valid  subsisting  judgment  im 
ejectment  against  one  in  possession,  and  claiming  adversely^ 
interrupted  the  peaceable  possession  of  the  defendant  and  sus- 
pended the  running  of  the  statute  in  his  favor,  overruling  Ma- 
bary  v.  DoUarhide,  98  Mo.  198,  14  Am.  St  Rep.  639,  11  S.  W. 
611,  so  far  as  a  different  doctrine  was  announced  on  this  point 
The  necessary  result  of  that  decision  was  to  invest  the  plain- 
tiff in  the  ejectment  judgment  with  possession  in  law  of  his 
undivided  part  of  the  lands  recovered.  In  Estes  v.  Nell,  140 
Ha  639,  41  S.  W.  940,  the  question  again  arose  as  to  the  effect 
of  a  judgment  in  ejectment  as  between  the  parties  and  privies 
thereto,  and  it  was  held  'It  was  not  necessary^  in  order  to  sus- 
pend the  statute  of  limitations  as  against  the  plaintiff  (in  eject- 
ment), that  a  writ  of  restitution  should  have  issued,  or  that 
they  should  have  taken  possession  under  that  judgment  The 
running  of  the  statute  was  interrupted,  and    did   not    run 
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against  plaintifi  ^^  during  the  life  of  the  judgment^  alfliongh 
no  writ  of  restitation  iasaed.^ 

This  last  case  correctly  defines  the  effect  of  a  judgment  in 
ejectment  It  is  res  adjadicata  as  to  parties  thereto  and  the 
matter  adjudicated  npon  tmtil  set  aside  or  reversed,  or  iti 
legal  effect  destroyed  by  the  result  of  another  action  of  eject- 
ment for  the  same  land  by  the  parties  or  their  heirs  who  were 
defendants  therein.  While  it  does  not  prevent  a  defendant 
from  yielding  possession  and  bringing  another  action  in  eject- 
ment to  tiy  the  title,  yet  until  he  does  so  he  and  his  priries 
are  bound  thereby. 

What,  then,  was  the  effect  of  the  judgmait  of  December  13, 
1883,  upon  the  possession  of  J.  V.  Hilton,  asserted  throng  the 
occupancy  of  Gurry  et  al.,  the  defendants  in  that  judgment? 
We  answer  that  from  the  date  of  that  judgment  and  during 
its  life,  the  said  defendants  were  condusiTely  estopped  from 
recognizing  Hilton  as  their  landlord,  or  continuing  his  posses* 
sion  by  any  act  of  theirs,  in  opposition  to  the  rights  of  Dr. 
Rose,  the  plaintiff  therein.  Unless  this  is  so,  it  is  idle  to  say 
that  a  judgment  of  a  court  of  competent  jurisdiction  has  any 
binding  force  upon  the  parties  thereto. 

While  that  judgment  did  not  bar  an  action  of  ejectment  in 
favor  of  Oliver,  who  purchased  from  Hilton  the  next  day  after 
the  judgment,  upon  no  sound  principle  of  law  can  it  be  as- 
serted that  Oliver's  quitclaim  deed  transferred  to  him  the  pos- 
session which  had  been  adjudged  to  Dr.  Bose,  nor  could  ihe  de- 
fendants therein  whose  possession  had  been  adjudged  tortious 
by  the  court,  by  a  surreptitious  payment  of  rent,  put  Oliver  in 
possession,  as  it  is  well  settled  that  a  judgment  in  ejectment 
binds  not  only  those  against  whom  it  is  rendered,  but  idl  others 
who  come  in  under  them.  Nor  is  there  any  legal  evidence  that 
they  attorned  or  attempted  to  attorn  to  Oliver. 

Within  the  contemplation  of  law,  whatever  rights  Oliver  ^'^ 
may  have  had  to  bring  ids  own  action  of  ejectment,  from  the 
date  of  that  judgment,  Curry  et  al.,  the  defendants  in  the  eject- 
ment, were  estopped  from  denying  they  held  under  Dr.  Boae^ 
and  their  possession,  as  between  him  and  them,  was  his  pos- 
session, and  this  continued  up  to  the  time  they  attorned  to  Dr. 
Bose,  which  they  were  authorized  by  our  statute  to  do.  As  is 
said  in  Prior  v.  Scott,  87  Mo.  309 :  '^Where  the  prior  possessor 
has  been  turned  out  by  an  opposing  claimant  in  judicial  pro- 
ceedingSy  aU  presxunptions  in  his  favor  growing  out  of 
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prior  poBsesEtion^  if  not  terminated,  are  at  least  shifted  in  favor 
of  his  successful  opponent 

It  results,  then,  tiiat  upon  the  admitted  state  of  facts  shown 
by  this  record,  whatever  possession  those  under  whom  plain- 
tiff claims  held  through  the  defendants  in  that  ejectment 
passed  to  Dr.  Bose  by  his  recovery  in  that  case,  and  it  has  re- 
mained in  him  and  his  heirs  continuously  since  the  12th  of  De- 
cember, 1883,  the  plaintiffs  and  those  under  whom  he  claims 
have  been  ousted  by  an  adverse  possession  for  more  than  ten 
years  and  the  court  erred  in  not  giving  defendants'  first  in- 
struction. 

2.  One  other  point  only  needs  to  be  noticed.  It  was  at- 
tempted to  show  a  possession  of  one  room  by  one  Martha  Stew- 
art As  to  this  claim  it  is  sufBcient  to  say  that  every  pre- 
sumption is  against  the  bona  fides  of  this  claim.  At  most, 
it  would  not  affect  the  recovery  of  all  the  premises  outside 
of  that  room,  and  still  the  judgment  must  have  been  for  de- 
fendants for  all  save  thai  room^  but  the  evidence  is  wholly  in- 
sufficient to  sustain  a  recovery  outside  of  that  consideration,  for 
the  reason  that  it  utterly  fails  to  designate  the  room  which 
it  is  alleged  she  occupied  at  that  time. 

Moreover,  there  is  no  proof  that  she  was  a  tenant  of  any 
part  of  said  building.  Nagle  says  Stewart  and  Gurry  were 
one.  Every  presumption  upon  the  facts  disclosed  in  evidence 
*®®  is,  that  if  she  was  in  the  house,  she  was  there  in  subordi- 
nation to  Curry,  who  was  sued  and  ejected.  Nothing  was  at- 
tempted to  be  diown  further  than  she  was  there  in  the  house 
and  on  one  occasion  paid  Wolff  &  Co.  some  rent. 

The  payment  of  rent  is  a  fact  going  to  the  establishment  of 
a  tenancy,  but  by  no  means  sufficient  in  or  of  itself.  Out  of 
an  the  owners  of  this  tax  title  it  surely  would  have  been  an 
easy  ^matter  to  have  shown  that  Martha  Stewart  was  a  lessee 
of  that  building  at  the  time  the  ejectment  was  brought;  Taylor 
on  Landlord  and  Tenant,  sec.  23. 

All  the  evidence  tending  to  show  Martha  Stewart  was  a  ten- 
ant of  J.  v.  Hilton  or  Oliver  amounts  at  most  to  a  scintilla, 
and  can  form  no  basis  of  recovery  in  an  ejectment  wherein  the 
burden  is  on  the  plaintiff.  As  the  whole  title  of  the  respective 
parties  is  before  the  court,  no  good  purpose  can  be  subserved 
by  another  costly  trials  and  as  in  our  opinion  plaintiff  can 
never  recover  against  defendants,  the  judgment  is  reversed  with 
directions  to  enter  judgment  for  defendants. 

All  concur. 
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▲  Indgmcnt  in  VJ«etiii«nt  was  not  a  Bar  to  another  and  almOar 
action  at  tha  common  law,  bnt  thla  mle  haa  been  duused  tn  many 
states  by  statute:  Note  to  Caperton  ▼.  Schmidt,  85  Am.  I>ec  20S-211. 
See,  also,  Lake  t.  Haiveock,  38  Fla.  68,  56  Am.  St  Rep.  150,  20  South. 
811;  Hentig  t.  Redden,  46  Kan.  281,  26  Am.  St  Bepu  01,  26  Pae. 
701;  Gersian-American  Title  etc  Ck>.  t.  Shallcroaa,  147  Fa.  8t  488L 
80  Am.  St  Bep.  761,  28  AtL  770i 

Idmltatlons.— A  Judgment  In  ejectment,  although  It  establishes 
a  right  to  possession,  does  not  create  a  new  estate  nor  Test  a  new 
title  In  the  plaintiff,  so  as  to  Interrupt  the  running  ol  the  statots 
af  limltatlOBa:  Note  to  Snett  t.  Harrison,  62  Am.  St  Bep.  648. 


HUTCHINSON  t.  MISSOUSI  PACIFIC  RAILWAY  CO. 

[161  Mo.  246b  61  S.  W.  685,  852.] 

RAILWATS-NEGLIGBNGB.-THB  FAILUBB  TO  RING 
THB  BNGINB-BBLL  of  an  approaching  train  Is  not  such  n^U- 
gence  as  contributes  to  a  resulting  Injnry,  where  the  person  In- 
jured was  fully  aware  of  the  approach  of  the  train  bj  hearing  its 
whistle  and  seeing  Its  headlight 

RAILWAYS  —  NBGLIGBNCB  -  8PBBD  —  ORDINANCB.— 
It  Is  negligence  per  se  to  run  a  train  at  a  rate  of  thlrty-llTe  miles 
an  hour  in  a  city  in  ylolation  of  an  ordinance  prohibiting  a  speed 
•f  more  than  six  miles  an  hour. 

RAILWAYS  —  NBGLIGBNOB-^PRBSUMPTION.— WHBRB 
A  CITY  ORDINANCE  limits  the  speed  of  a  railway  train,  the  law 
Will  presume.  In  the  absence  of  proof  to  the  contrary,  that  one 
croeslng  a  railroad  traclc  acted  upon  the  assumption  that  an  ap- 
proaching train  was  running  at  a  speed  not  in  excess  of  the  pnn 
hlblted  rate. 

RAILWAYS  —  NBGLIGBNOB  —  OONTRIBUTORY--QtnBS- 
TION  FOR  JURY.— Where  a  railroad  company  is  guilty  of  negli- 
gence per  se,  and  there  is  some  evidence  that  the  person  Injured 
was  also  negligent,  it  is  for  the  jury  whether  the  negligence  of  the 
person  injured  Is  such  as  wlU  preclude  a  recoyery. 

A.  B.  Taylor,  for  the  appellant 

Martin  L.  Clardy,  for  the  respondent 

•"^  VALLIANT,  J.  This  is  a  Buit  for  damagea  for 
Ihe  killing  of  plaintiffs'  mother,  which  they  allege  was  caused 
by  the  negligence  of  defendant  The  plaintiffs  are  minoi% 
auing  by  their  next  friend;  their  mother  was  a  widow. 

The  allegations  of  the  petition  are,  that  the  plaintiff^  mother, 
on  January  3,  1892,  was  struck  and  instantly  killed  by  an  en« 
gine  drawing  a  passenger  train  within  the  limits  of  the  dtj 
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of  St  Louisy  whfle  she  was  in  the  act  of  crossing  the  track 
«t  a  passenger  station,  with  a  view  of  reaching  a  platform  pro- 
vided by  defendant  for  that  purpose,  from  which  she  intended 
taking  passage  on  a  train  of  defendant  The  acts  of  ^^ 
negligence  charged  are,  that  the  defendant  ran  its  engine  and 
•CBLTS  without  ringing  the  bell  for  the  crossing  as  the  statute 
requires,  and  ran  the  train  at  the  speed  of  thirty  miles  an 
hour  within  the  dty,  in  violation  of  an  ordinance  of  the  dty, 
v^hich  provided  that  it  was  unlawful  to  run  it  at  a  higher  rate 
than  six  iniles  an  hour.  The  prayer  of  the  petition  is  for 
judgment  for  five  thousand  dollars. 

The  answer  admits  that  the  ordinance  was  in  force  at  the 
time  of  the  accident,  but  avers  that  it  was  repealed  in  1893, 
<lenies  all  other  allegations,  and  sets  up  a  plea  of  contributory 
n^ligence,  which  is  denied  by  the  reply. 

The  evidence  for  plaintiff  tended  to  show  the  following: 
Benton,  where  the  accident  occurred,  is  a  station  on  defend- 
ant's road  in  the  western  part  of  the  city.  Defendant  has  a 
station-house  there  on  the  north  side  of  its  tracks,  for  the 
accommodation  of  its  passengers;  it  has  double  tracks,  the  north 
track  for  the  west-bound  and  the  south  for  the  east-bound, 
trains.  There  was  a  platform  on  each  side  of  the  tracks,  that 
on  the  south  side  being  designed  for  passengers  taking  the 
east-bound  trains.  To  go  from  the  station-house  to  the  south 
platform  one  would  cross  both  tracks.  On  January  3,  1892, 
Mrs.  Hutchinson,  the  plaintiffs'  mother,  came  to  this  station 
with  the  purpose  of  taking  the  accommodation  train,  as  it  was 
called,  going  east,  which  train  was  due  there  at  6:38  P.  M. 
The  exact  time  of  her  arrival  at  the  station  is  not  established, 
but  is  approximately  given.  It  was  stated  that  she  had  left 
the  house  of  her  daughter  to  go  to  the  station  about  6  o'clock, 
and  the  distance  was  about  a  half  mile.  A  witness,  Mr.  Bang- 
hart,  who  was  in  the  station  with  her,  estimated  it  to  be  about 
€  :20  P.  M.,  when  they  heard  the  whistle,  and  she  and  he  went 
out  of  the  station  together  to  cross  over  to  the  south  platform. 
Another  witness  thought  it  was  within  three  or  five  minutes 
of  the  time  for  the  accommodation  train.  Ellendale  is  a  ^'^ 
atation  a  half  mile  to  the  west  A  train  at  Ellendale  coming 
east  could  be  clearly  seen  from  the  platform  in  front  of  the 
atation  on  the  north  side  of  the  tracks  at  Benton,  and  from 
the  north  track  and  from  the  space  between  the  tracks;  but 
from  the  platform  on  the  south  side  it  could  not  be  seen  for 
more  than  three  hundred  or  five  hundred  feet,  owing  to  an 
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embankment  and  pile  of  ties  obBtmcting  the  yiew.  Kza. 
HntchinBon  was  in  the  habit  of  yisiting  h^  daughter  and  hal 
frequently  taken  the  train  from  that  station^  but  usually  veat 
in  on  an  earlier  train.  The  night  of  the  accident  was  cold  and 
dark.  Mrs.  Hutchinson  and  Mr.  Banghart  were  in  the  sta- 
tion-house, where  there  was  a  light  and  fire,  awaiting  the  ac- 
commodation train.  She  had  a  ticket  to  the  TJnion  statioD. 
They  heard  a  whistle  in  the  direction  of  EUendale,  when  Mis. 
Hutchinson  said,  'That  is  our  train;  we  will  have  to  be  in  a, 
hnrryy"  and  she  and  Banghart  immediately  arose  and  went  out 
on  the  platform  in  front  of  the  station,  where  ihey  stopped 
and  looked  west.  The  headlight  of  the  train  coming  from 
EUendale  was  plainly  Tisible.  She  said,  This  is  our  train ;  we 
better  be  in  a  hurry  to  get  across.^  They  both  started  to  go 
across  the  tracks,  Mrs.  Hutchinson  a  little  ahead,  but  Mr. 
Banghart  passed  her;  when  she  reached  the  middle  of  the 
south  track  she  dropped  a  lace  scarf  she  was  carrying  in  her 
hand,  and  paused  and  stooped  to  pick  it  up;  she  caught  it, 
but  while  die  was  rising  and  before  she  had  attained  an  erect 
position  the  engine  of  the  approaching  train,  which  prayed  to 
be  the  mail  train,  running  at  the  speed  of  thirty-five  miles  an 
hour,  struck  her  and  killed  her  instantly.  Banghart  bardj 
reached  the  platform  in  safety.  The  train  stopped  about  a 
hundred  yards  from  the  point  of  the  accident  in  conse- 
quence of  it  That  station  was  not  a  stopping  point  for  that 
traini  and  but  for  the  accident  it  would  not  have  stopped  there 
at  alL  The  witnesses  all  testified  that  they  heard  no  beU, 
but  they  all  *^  heard  the  whistle  at  EUendale  and  saw  the 
headlight.  At  the  close  of  the  plaintiff's  evidence  the  court 
gave  an  instruction  to  the  effect  that  the  plaintifb  were  not 
entitled  to  recover,  wheroupon  they  took  a  nonsuit  with  leave, 
and  after  an  ineffectual  motion  to  set  it  aside  have  brought  the 
cause  here  for  review. 

1.  The  fact,  if  it  be  a  fact,  that  the  engine  bell  was  not 
rung  as  the  statute  requires  is  immaterial  under  the  other  facts 
of  Ihe  case.  The  object  of  ringing  the  bell  is  to  give  notice  of 
the  approach  of  the  train;  but  in  this  instance  that  was  un- 
necessary, because  Mrs.  Hutchinson  heard  and  recognized  the 
whistle  and  saw  the  headlight;  she  knew  the  train  was  com- 
ing and  required  no  further  warning.  The  failure  to  ring 
the  bell,  though  an  act  of  negligence,  could  not  have  contrib- 
uted to  the  catastrophe. 
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S.  But  fhe  city  ordinance  forbade  the  ninning  of  fhe  tram 
Bt  a  higher  rate  than  six  miles  an  hour,  and  this  train  was  ran- 
[ling  at  the  rate  of  thirty-five  miles  an  hoar. 

That  act  was  negligence  per  se,  and  if  it  was  the  caose  of 
the  accident,  the  defendant  was  liable  anless  the  deceased  con- 
abated  to  the  result  by  her  own  negligence.  This  proposi*^ 
don  has  been  so  often  and  so  elaborately  discussed  and  dem-- 
mstrated,  and  as  a  rule  of  law  so  often  declared  by  this  court,, 
ihat  it  is  now  only  necessaiy  to  restate  it  and  cite  some  of  the- 
lecisions  in  which  it  is  discussed :  Karle  ▼.  Kansas  City  etc.  B. 
EL  Co.,  55  Mo.  476;  Bowman  v.  Chicago  etc.  B.  B.  Co.,  85  Mo. 
133;  Merz  ▼.  Missouri  Pac.  By.  Co.,  88  Mo.  672;  Keim  ▼• 
Jnion  By.  etc  Co.,  90  Mo.  314;  2  S.  W.  427;  Bafferty  ▼.  Mis- 
ouri  Pac.  By.  Co.,  91  Mo.  33,  3  S.  W.  393;  Eswin  t.  St. 
jovdB  etc.  By.  Co.,  96  Mo.  290,  9  S.  W.  577;  Schlereth  ▼. 
Missouri  Pac  By.  Co.,  96  Mo.  509,  10  S.  W.  66;  Grube  v. 
Missouri  Pac  By.  Co.,  98  Mo.  336,  14  Am.  St.  Bep.  645,  11 
J.  W.  736;  Kellny  v.  Missouri  Pac  By.  Co.,  101  Mo.  68,  la 
I.  W.  806 ;  Murray  ▼.  Missouri  Pac  By.  Co.,  101  Mo.  236,  20* 
Lm.  St  Bep.  601,  13  S.  W.  817;  Hanlon  v.  Missouri  Pac 
ty.  Co.,  104  Mo.  381,  16  S.  W.  233;  Bluedom  v.  Missouri 
^ac  By.  Co.,  108  Mo.  439,  32  Am.  St  Bep.  616,  18  S.  W. 
103;  Gratiot  t.  Missouri  Pac  By.  Co.,  116  Mo.  460,  21  S. 
7.  1094;  Prewitt  ▼•  Missouri  etc  By.  Co.,  134  Mo.  616,  36  S. 
7.  667. 

***  When  the  plaintiffs'  mother  heard  the  whistle  in  the  di- 
Bction  of  EUendale,  and  went  out  on  the  platform  and  there 
iw  the  headlight  of  the  approaching  train,  if  she  knew  or 
>nld  discern  the  rate  of  speed  at  which  it  was  approaching 
ad  had  attempted  to  cross  the  tracks  as  she  did,  she  would 
Etye  been  guilty  of  such  negligence  as  would  prevent  a  re- 
>Yer7.  Whether,  in  the  darkness  of  the  night  and  under  the- 
rcnmstances  surrounding  her,  she  is  to  be  regarded  as  know- 
Lg  or  capable  of  discerning  the  speed  at  which  the  train  waa 
^ming,  is  a  question  of  fact  upon  which  minds  might  rea- 
^nably  differ,  and  the  court  could  not  settle  it  as  a  matter 
-  law.  And  as.it  is  a  fact  of  common  experience  that  rail- 
ay  trains,  as  they  lawfully  may,  not  infrequently  do  run  past 
me  passenger  stations  without  stopping  and  at  a  rate  of 
irty-five  or  forty  miles  an  hour,  if  the  plaintiffs'  mother, 
ithout  knowing  and  without  being  ahle  to  discern  the  speed 
•  the  train,  had  assumed  that  it  was  running  at  a  less  rate,. 
id,  acting  on  that  assumption,  had  attempted  to  cross  as  she- 
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^d,  the  court  would  ha^e  been  jiutified  in  adjudging  her  neg- 
ligent, unless  there  was  some  other  fact  in  the  case  ta  jnstiff 
her  assumption.  Bat  there  was  that  other  fact  in  tiiia  cue. 
The  dtj  ordinance  prohibited  the  train  ronning  at  a  hi^ 
Tate  than  six  miles  an  hour,  and,  in  the  absence  of  proof  tint 
«he  knew  or  had  reason  to  apprdiend  to  the  contrary,  the  k? 
will  presume  that  she  trusted,  as  she  had  a  right  to  trust,  tint 
^e  defendant  was  running  its  train  at  not  more  than  dx  niki 
•an  hour  in  obedience  to  the  ordinance,  and  that  she  r^ahted 
her  movements  accordingly.  This  court  has  frequently  so  de- 
-clared  the  law:  Eswin  t.  St  Louis  etc.  By.  Ca,  96  Ho.  290, 
1295,  9  S.  W.  677;  KeUny  t.  Missouri  Pac.  By.  Ga,  101  Mol 
'67,  77,  13  S.  W.  806;  Jennings  ▼.  St  Louis  etc  By.  Co^  lU 
Ho.  268,  276,  20  S.  W.  490;  Gratiot  t.  MiBsoiiri  Pac  By.  Co, 
116  Mo.  450,  464,  21  S.  W.  1094;  Sullivan  ▼.  Missouri  Fl& 
By.  Co.,  117  Mo.  214,  222,  23  S.  W.  149. 

'^^  Even  with  the  train  running  as  it  was  at  thirty-fin  or 
iorty  miles  an  hour,  the  movements  of  the  plainti^  motlier 
were  such  that  she  had  reached  the  middle  of  the  soutii  tnAi 
and  had  almost  reached  the  platform,  as  Banghart,  who  gtaitel 
across  with  her,  in  fact  had  done,  when  the  engine  struck  her. 
It  is,  therefore,  entirely  reasonable  to  conclude  that  if  the 
train  had  approached  at  the  rate  of  only  six  miles  per  boar, 
she  would  have  passed  in  safety,  even  though  she  paused  to 
pick  up  the  scarf  which  had  dropped.  If,  then,  she  was  tct- 
ing,  as  the  law,  in  the  absence  of  any  proof  to  the  contni;, 
will  presume  she  rightfully  was,  on  the  assumption  tiiat  the 
train  was  approaching  at  tiie  rate  of  not  more  than  six  miki 
4in  hour,  the  court  had  no  right  to  conclude,  as  a  matter  of 
law,  that  her  conduct  was  not  such  as  might  be  expected  of  i 
-reasonably  prudent  person.  The  question  of  idiether,  rmds 
ihose  conditions,  she  was  guilty  of  negligence  was  one  of  &ct 
for  the  jury.  The  instruction  in  the  nature  of  a  demurrer  to 
-the  evidence  ought  not  to  have  been  given. 

The  judgment  is  reversed  and  the  cause  remanded  to  Ai 
irial  court  to  be  retried  in  accordance  with  the  law  aa  herai 
Mdeclared. 

AU  concur,  excq>t  Marshall,  J.,  who  dissentsi 

nr  BANK. 

FEB  CIJBIAM.  The  forgoing  opinion  filed  by  Judge  Yil* 
9iant  in  this  cause,  while  it  was  pending  in  division  No.  1  of  fti 
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mrt,  is  approred  and  adopted  as  the  opinion  of  the  conrt  in 
smk^  by  the  majority  of  onr  number. 

BurgesSy  C.  J.^  Brace  and  Gantt,  JJ.^  concurring  in  aaid 
pinion. 

Bobinson^  Sherwood^  and  Marshall,  JJ.,  diaseniing; 

*^    ON  ICOTION  FOB  BBHSABIKO. 

VAUilANT,  J.  The  motion  for  rehearing  proceeds  npon 
misconception  by  the  learned  connsel  of  the  opinion  de» 
vered.  There  is  nothing  in  that  opinion  to  indicate  ''that  not- 
ithstanding  the  deceased  saw,  or  might  have  seen,  the  train 
ithin  a  few  feet  of  her  when  she  went  upon  the  track,  she  had 
bie  right  to  presmne  that  she  conld  cross  in  safety,  and  when 
tie  engine  was  ahnost  on  her  she  had  the  right  still  to  indulge 
he  presumption  that  she  could  do  so  and  stoop  to  recover  a 
sarf  she  had  dropped.^  Nor  does  the  opinion  hold  'that  the 
rior  and  concurring  negligence  of  the  company  in  running 
ts  train  at  a  prohibited  rate  of  speed  relieyes  deceased's  repre- 
entatives  from  the  consequences  of  that  act,''  nor  "that  the 
vidence  of  her  negligence  ought  to  be  disregarded  for  the  rea- 
on  that  she  could  not  be  negligent  because  she  had  a  right  to 
ssume  that  the  persons  in  charge  of  the  train  would  obsenre 
he  ordinance  limiting  its  speed  to  six  miles  an  hour." 

The  opinion  says:  ''That  act  [running  the  train  in  riolation 
f  the  ordinance]  was  negligence  per  se,  and  if  it  was  the  cause 
i  the  accident,  the  defendant  was  liable  unless  the  deceased 
ontributed  to  the  result  by  her  own  negligence."  It  holds 
hat  in  considering  the  question  of  her  negligence  the  ordi- 
lance  was  a  fact  to  be  taken  into  account,  and  that  that  raised 
.  question  of  fact.  But  there  is  no  intimation  in  the  opinion 
hat  that  presumption,  that  she  relied  on  the  ordinance,  is 
o  be  taken  as  conclusive.  The  language  of  the  opinion  is: 
The  city  ordinance  prohibited  the  train  running  at  a  higher 
ate  than  six  miles  an  hour,  and  in  the  absence  of  proof  that 
the  knew  or  had  reason  to  apprehend  to  the  contrary,  the  law 
rill  presume  that  she  trusted,  as  she  had  a  right  to  trust,  that 
he  defendant  was  running  its  train  at  not  more  than  six  miles 
m  hour  in  obedience  to  the  ordinance,  and  that  she  regulated 
*''  her  movements  accordingly."  That  leaves  the  defendant 
mtirely  free  to  show,  if  it  is  a  fact,  that  the  circumstances  and 
M>nditions  were  such  as  that,  notwithstanding  the  ordinance, 
ihe  had  reason  to  apprehend  that  the  train  was  running  at  a 
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bigher  rate  than  that  prescribed    Thia  def endsnt  hM  li 
that  iflsue  freqaently  and  knows  how  to  handle  it 

Kor  is  there  anything  in  the  record  to  justify  the  asnmp* 
tion  that  Mrs.  Hutchinson  stopped  within  fifty  or  eightj  feet 
of  the  engine  to  pick  np  her  scarf.  The  &cto  dearly  shofo 
are  that  she  was  sitting  in  the  station  at  nighty  iraitbg  for  a 
train;  she  heard  a  whistle,  and  said^  'That  is  oui  tnin;  we 
mnst  be  in  a  hnrry.*'  She  went  out  on  the  platform  and  eif 
the  headlight  of  the  approaching  train,  which  was  then  it 
EUendale  and  clearly  visible,  although  it  was  half  a  mile  any; 
it  was  a  dark  nighty  and  whether  she  could  in  fact  see  hov  M 
the  train  was  coming  was  a  question.  But  the  opinioa  a^ 
if  there  was  nothing  in  the  case  to  justify  her  in  thisldaj 
that  the  train  was  running  at  a  slow  rate,  she  was  chargeable 
with  knowledge  that  the  train  might  lawfully  run  bj  the  sta- 
tion at  forty  miles  or  more  an  hour,  and  if  die  ventnied  npoi 
the  track  she  did  so  at  her  periL  But  the  fact  of  the  orii- 
nance  was  a  fact  that  might  enter  into  her  calculation,  nsles 
she  had  reason  to  apprehend  the  train  was  running  in  Tiolatka 
of  the  ordinance,  and  that  that  made  a  question  for  the  juij- 
If  the  train  was  running  in  submission  to  the  ordinance,  it 
would  have  taken  it  just  five  minutes  to  have  covered  &e  di^ 
tance  from  EUendale  to  the  point  of  the  accident,  but  at  fortj 
miles  an  hour  the  distance  was  made  in  less  than  one  minoit 

The  motion  for  rehearing  is  overruled. 

Burgess,  C.  J.,  and  Brace  and  Gantt,  JJ.^  who  concmni 
in  the  original  opinion,  concur  in  the  above. 


Sailroads— TTnlawfol  Speed.— Knowledge  by  a  person  tiiat  a  id- 
way  company  habitually  runs  its  trains  at  an  exceaHje  speed  ^ 
violation  of  law  does  not  render  him  guUty  of  contributory  o# 
gence  merely  because  he  does  not  act  upon  the  assumption  titt 
the  train  by  which  he  Is  injured  would  so  run:  Hasie  t.  AlalsaB 
etc.  Ry.  Go.,  78  Miss.  413,  ante,  p.  632,  28  South.  941.  The  mxam 
of  the  train  in  violation  of  the  ordinance  is  negligmce  per  *"- 
Jackson  v.  Kansas  City  etc.  Ry.  Co.,  167  Mo.  021,  80  Am.  St  8ef 
650.  58  S.  W.  32.  See,  also,  St.  Louis  etc.  Ry.  Co.  v.  Stewart.^ 
Ark.  606,  82  Am.  St  Rep.  811,  61  &  W.  160;  Highland  eta  B.  i 
Co.  V.  Robbins,  124  Ala.  113,  82  Am.  St  Rep.  153,  27  SoutlL  4St 

Bailroads. — Failure  to  give  warning  of  approaching  tnios,!? 
sounding  bells  or  whistles,  as  affecting  the  liability  of  tbe  n^ 
way  company  for  injuries  to  persons  attempting  to  cross  t^ 
track,  is  considered  in  Hicks  y.  New  York  etc.  R.  R.  Ca,  16(  Has 
424,  49  Am.  St  Rep.  471,  41  N.  B.  721;  Louisrme  etc.  R  R  Oe^^ 
Markee,  103  Ala.  160,  49  Am.  St  Rep.  21,  16  South.  511;  Baltiin^ 
etc.  Ry.  Co.  y.  Bradford,  20  Ind.  App.  34S»  67  Am.  St  Bep.  ^ 
49  N.  B.  38& 
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CANSAS  AND   TEXAS   COAL  BAILWAT  t.   NOBTH- 
WESTBBN  COAL  AND  MINING  COMPANY. 

[lei  Mo.  288,  61  S.  W.  684.] 

EMINENT  DOMAIN— BAILROADS-^OLTvATERAIi  PRO- 
JBBDING.— The  right  of  a  raihroad,  regularly  incorporated  under 
he  laws  of  a  state,  to  exercise  the  power  of  eminent  domain,  can- 
LOt  be  inquired  into  and  taken  away  In  a  collateral  proceeding. 

EMINENT  DOMAIN— PUBLIC  RAILROAD.— A  railroad 
egnlarly  Incorporated  under  the  laws  of  a  state  is  a  public,  and 
lot  a  private,  corporation,  and  may  exercise  the  power  of  eminent 
omain,  although  its  officers  and  stockholders  are  the  same  as  those 
f  a  business  corporation  from  which  it  has  borrowed  money. 

EMINENT  DOMAIN— RAILROAD  A  PUBLIC  USB.— The 
ondemnatlon  of  land  for  the  purpose  of  constructing  and  operating 
hereon  a  railroad  is,  in  its  very  nature,  the  taking  of  land  solely 
or  a  puUic  useu 

EMINENT  DOMAIN— RAILROADS— PUBLIC  USE-VOL- 
FME  OF  BUSINESS.- The  condemnation  of  land  for  railroad  pur- 
OSes  is  a  public  use,  whatever  may  be  the  length  of  the  road  or 
be  volume  of  business  likely  to  be  done. 

EMINENT  DOMAIN— RAILROAD»-^THER  REMEDIES. 
*he  fact  that  a  statute  gives  to  a  private  business  concern  the  right 
0  reach  a  neighboring  railway  by  means  of  a  switch  or  a  tram- 
ray  is  not  an  exclusive  remedy,  and  will  not  take  away  the  right 
f  eminent  domain  from  a  regularly  incorporated  railway  company. 

EMINENT  DOMAIN— I^ILROADS-NEGESSITY  FOR  LO- 
lATION.— The  power  of  eminent  domain  conferred  upon  railroad 
ompanles  gives  them  the  privilege  of  selecting  whatever  location 
bey  prefer,  and  the  exercise  of  this  power  cannot  be  denied  be- 
ause  some  other  location  may  be  as  good  or  better. 

EMINENT  DOMAIN— LAND  SUBJECT  TO-DEFBNSB.— 
?he  fact  that  land  sought  to  be  condemned  for  a  public  use  is -held, 
wned,  and  used  by  a  corporation  organized  for  private  gain  is  no 
efense  to  the  right  of  condemnation. 

EMINENT  DOMAIN.— PROPERTY  ALREADY  DEVOTED 
X>  A  PUBLIC  USE  may  be  acquired  under  the  power  of  eminent 
iomaln,  provided  it  is  not  taken  from  one  corporation  by  another 
0  be  used  for  the  same  purpose  and  in  the  same  manner  that  it 
ras  used  by  the  corporation  that  first  appropriated  It 

EMINENT  DOMAIN— CONSTITUTIONAL  LAW.— The  legls- 
fttore  cannot  exempt  from  condemnation  property  owned  by  a  cor* 
oration,  and  make  subject  to  condemnation  the  same  class  of  prop- 
rty  if  owned  by  an  IndividuaL 

BMINBNT  DOMAIN— FUTURE  CONDITIONS.— In  con- 
femnatlon  proceedings  courts  must  deal  with  conditions  as  they 
zUrt  at  the  time  the  condemnation  is  asked,  and  cannot  take  Into 
account  conditions  that  may  arise  thereafter. 

Adiel  Sherwood,  for  tiie  plaintifF  in  error. 

Ben  Eli  Qnthrie  and  Dysart  ft  Mitchell^  for  the  defendtnt 
A  error. 


' 
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MARSHALTi,  J.  The  plaintiff  is  a  dnlj  orgaiuKa  ml 
chartered  railroad  oompany,  under  the  proTisiona  of  aitide  I 
of  chapter  42  of  the  BeTiaed  Statntea  of  1889,  for  ihe  pnipm 
of  conatnicting  and  operating  a  broad  gauge  raflroad  *%»  pib* 
lie  nae  in  the  conveyance  of  pereona  and  properly  from  a  pafad 
in,  at,  or  near  the  town  of  Ardmore,  Macon  oonntj,  Ifismiv 


to  a  point  in,  at,  or  near  the  town  of  Bevier,  in  the  mm 
county  and  atat^  a  distance  of  ten  miles  or  more.''    The  plaifl* 
tiff  is  also  the  lessee  for  a  term  of  twenty  years  from  July  1, 
1899,  from  the  Wabash  railroad  of  its  branch  railroad  ban 
Excdlo  to  Ardmore.    So  that  the  plaintiff's  railroad  with  fls 
leased  line  aforesaid  will  form  a  continnons  railroad  from  fla 
town  of  Excello,  on  the  Wabash  railroad,   to   the  town  d 
Beyier,  on  the  Hannibal  and  St  Joseph  Bailroad.    The  de- 
fendanty  the  Northwestern  Coal  and  Mining  Company,  it  a 
business  corporation,  oiganized  nnder  the  proriaiona  of  szii- 
de  8  of  chapter  42  *^  of  the  Beyised  Statntea  of  1889,  for 
the  purpose  of  acquiring,  selling,  and  operating  ooal  lands  an! 
coal  mines,  and  to  buy,  sell,  and  deal  in  merchandise,  and  to 
own,  operate,  and  aell  electric  light  and  power  plants  and  to 
furnish  and  sell  electric  light  and  power.    The  said  defendmt 
holds,  as  owner  or  lessee  considerable  land  on  wliidi  ilieie 
have  been  opened  and  are  being  operated  coal  mineat,  and,  ia 
connection  with  the  defendant  Watson,  owns  a  railroad  sni 
right  of  way  therefor,  beginning  at  a  mine  owned  by  defaid- 
ant  Wataon  and  located  several  thousand  feet  aoutheast  ol  the 
coal  company's  mine,  and  extending  in  a  general  i^orthwardly 
dire(!tion,  to  and  beyond  the  mine  of  the  coal  company,  called 
'^ine  No.  7"  and  to  or  near  a  bridge  over  Sulphor  oed^,  si 
which  point  it  connecta  with  a  railroad  owned  by  the  Eanstf 
and  Texas  Goal  Company  (likewise  a  business  corporation). 
and  over  which  last-named  road  the  cars  of  the  railroad  owned 
by  the  defendant  coal  company  and  Watson  are  ran  under  a 
contract  therefor  with  the  Eansaa  and  Texaa  Coal  Company 
for  a  distance  of  about  thirteen  hundred  feet,  to  the  town  of 
Bevier,  on  the  line  of  the  Hannibal  and  St  Joseph  Bailroad. 
In  this  way  the  output  of  coal  from  the  Watson  mine  and  fte 
Northwestern  Coal  and  Mining  Company'a  mine  No.  7,  ia  tnna> 
ported  to  the  line  of  the  Hannibal  and  St  Joseph  "i^^lr^aJ^  sad 
over  that  road  to  the  markets  of  the  world. 

The  mine  of  the  Northwestern  Coal  and  Mining  Compaiiy, 
called  mine  No.  7,  was  leased  by  that  company  to  the  Kmnam 
and  Texaa  Coal  Company,  on  the  15th  of  March,  1898^  for  a 
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-tenn  begiimiiig  on  fhe  let  of  January^  1898^  ''until  each  time 
as  the  coal  in  and  underlying  said  lands  shall  be  entirely 
-worked  and  in  the  manner''  provided  in  the  lease,  nnlesa  the 
lease  is  sooner  terminated  as  therein  provided.  The  lease  pro* 
vided  that  the  lessor  was  to  receive  a  royalty  of  five  and  one-^ 
lialf  cents  per  ton  of  two  thousand  ponnds,  and  that  the  lessee 
should  so  operate  the  mine  that  the  royalty  should  exceed  or 
equal  the  ^^^  sum  of  five  hundred  and  fifly  dollars  a  months 
and  the  lessee  should  also  pay  such  royalty  of  five  and  one- 
balf  cents  per  ton  on  all  coal  mined  in  excess  of  one  hundred 
and  twenty  thousand  tons  a  year.  The  lessor  reserved  the 
Tight  to  cancel  the  lease  on  the  Ist  of  April,  1901,  or  on  the 
Ist  of  April  of  any  subsequent  year  by  giving  six  months 
notice  of  intention  so  to  do. 

Under  the  terms  of  this  lease  the  Kansas  and  Texas  Coal 
Company  is,  and  at  all  the  times  since  the  date  of  the  lease 
has  been,  operating  mine  No.  7,  and  the  average  daily  output 
of  the  mine  is  seven  hundred  tons,  while  that  from  the  Wat* 
son  mine  is  from  five  hundred  to  six  hundred  tons  daily. 

The  railroad  of  the  Kansas  and  Texas  Coal  Company,  over 
which  the  cars  of  the  defendant  run  from  Sulphur  creek  to 
Bevier  extends  southwestwardly  from  the  intersection  of  those 
roads  to  mine  No.  43,  which  mine  is  also  operated  by  the  Kan- 
sas and  Texas  Goal  Company. 

This  was  the  condition  of  affairs  on  the  16th  of  April,  1899, 
when  the  Kansas  and  Texas  Coal  Bailway  instituted  this  pro* 
oeeding,  under  the  provisions  of  article  6,  chapter  42,  of  the 
Bevised  Statutes  of  1889,  for  the  purpose  of  condemning  a 
right  of  way  over  five  pieces  of  real  estate,  three  of  which 
pieces  lie  immediately  east  of  the  main  line  of  the  railroad  of 
the  Northwestern  Coal  and  Mining  Company,  and  such  strips 
commence  seven  feet  east  of  the  center  line  of  the  main  or 
most  eastward  track  of  the  Northwestern  Coal  and  Mining 
Company's  railroad,  and  extend  from  Sulphur  creek  for  a  dis- 
tance of  some  three  thousand  seven  hundred  feet  to  a  point 
seventeen  hundred  feet  south  of  mine  No.  7,  where  it  is  pro- 
posed to  cross  the  railroad  of  the  Northwestern  Coal  and  Min- 
ing Company.  In  other  words,  the  purpose  of  this  suit  is  to 
condemn  a  right  of  way  for  the  plaintiff  railroad  beginning 
at  Sulphur  creek  and  paralleling  the  most  easterly  track  of  the 
Korthwestem  Coal  and  Mining  Company's  railroad  for  a  dis- 
tance of  three  thousand  seven  hundred  feet,  and  there  cross- 
ing the  defendant's  ^^  track,  so  as  to  proceed  to  the  town 
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-of  Ardmore.  The  western  line  of  the  right  of  way  bod^  io 
be  acquired  by  the  plaintiff  is  aeven  feet  from  the  center  i 
the  defendant's  main  or  most  easterly  track,  and  the  ccbIb 
of  the  plaintiff's  track  is  fourteen  feet  from  the  oaxba  of  Hm 
•defendant's  main  track. 

The  plaintiff's  petition  is  in  the  usual  and  proper  fona. 
The  answer  of  the  def endant,  the  Northwestern  Coal  and  IGb- 
ing  Company,  is  a  general  denial  and  special  defearaea  'Out 
special  defenses  are:  1.  That  the  plaintiff  has  not  the  li^tto 
<K)ndemn  land;  S.  That  the  St  Louis  Trust  Company  ii  a 
necessary  party  defendant,  because  it  is  the  holder  of  bonii 
issued  by  the  Kansas  and  Texas  Coal  Company;  3.  That  tk 
plaintiff  is  not  a  public  railroad  corporation,  and  has  no  in- 
tention to  build  a  railroad  for  public  use,  '%ut  that  the  pkm- 
iiff  corporation  has  been  promoted  and  organized  by,  and  n 
owned  and  belongs  to,  the  defendant,  the  Kansas  and  Texas 
Coal  Company;  that  said  coal  company  and  said  railway  hn 
the  same  officers  and  largely,  if  not  entirely,  the  same  stock- 
holders; that  the  Kansas  and  Texas  Coal  Company  ownst!^ 
•controls  a  large  number  of  mines  and  coal  lands  in  lbco& 
county,  near  Bevier  and  Ardmore,  and  between  those  tio 
places,  and  has  furnished  the  plaintiff  company  about  Befestj 
thousand  dollars  to  build  the  road,  and  holds  a  mortgage  tba^ 
for  on  the  plaintiff  company's  property;  that  the  phintif 
railroad  is  organized  solely  in  the  interest  and  for  the  bes^ 
fit  of  the  Kansas  and  Texas  Coal  Company,"  and  ayen  ^ 
it  would  be  a  fraud  to  take  the  defendant's  property  for  tiie 
purpose  of  a  right  of  way  for  the  plaintiff  railway;  4  TU 
the  defendant  coal  company  is  engaged  in  the  mining  bufl- 
ness  near  Bevier,  and  owns  the  land  the  plaintiff  railway  pio* 
poses  to  condemn,  and  in  connection  with  defendant  Watsoa  i 
has  built  and  owns  and  operates  a  railroad  to  cany  its  ooal  t* 
the  Hannibal  and  St  Joseph  Bailroad  for  shipment  ta  & 
markets;  ^^^  that  it  has  only  a  right  of  way  of  forty  feet,  lo' 
that  all  of  it  is  necessary  for  the  proper  operation  of  its  miitf 
and  railroad;  that  plaintiff's  proposed  right  of  way  is  witfcfl 
seven  feet  of  the  center  line  of  defendant's  railroad,  and  i 
plaintiff  is  allowed  to  condemn  the  right  of  way  so  describei, 
it  will  largely,  if  not  wholly,  destroy  the  defendant's  bnane^ 
and  that  the  plaintiff  ought  not  to  be  allowed,  under  the  pB9 
•of  building  a  railroad,  to  destroy  the  business  of  tiie  detaJ* 
ant  for  the  benefit  of  its  rival  in  business,  the  Kansas  oi 
Texas  Coal  Company;  5.  That  the  oonstmetiom  of  the  plfiB* 
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iff's  road  as  contemplated  would  also  ruin  Watson's  busmees, 
md  would  force  him  and  the  defendant  coal  company  to  use 
;he  plaintiff's  road^  and  put  them  at  the  plaintiff's  mercy  as  to 
charges  and  railroad  rates;  6.  That  there^  is  no  necessity  for 
lie  plaintiff  to  condemn  this  land^  because  it  owns  a  right  of 
i^ay  one  hundred  feet  wide  adjoining  the  defendant's  right  of 
iray  on  the  east^  and  the  plaintiff  could  and  should  be  com- 
)elled  to  build  llie  road  on  the  land  it  already  owns;  7.  That 
t  is  inequitable^  unjust^  and  contrary  to  law  and  good  con« 
icience  to  allow  the  plaintiff  to  condemn  this  land^  since  it  is 
lot  for  a  public  purpose,  but  for  the  benefit  of  the  Kansas  and 
Texas  Coal  Company^  and  that  ^its  business  would  be  greatly 
njuredj  not  to  say  ruined,  by  allowing  plaintiff  to  build  and 
onstruct  the  railroad  upon  the  line  mailed  ouV  The  answer 
Bks  that  the  petition  be  dismissed,  that  the  court  refuse  to  ap- 
point commissioners  to  assess  damages,  and  that  the  plaintiff 
e  enjoined  from  oondenming,  or  attempting  to  condemn,  a 
ight  of  way  along  the  specified  line  or  from  building  a  rail- 
oad  thereon. 

The  trial  court  heard  evidence  upon  the  issues  so  raised  by 
he  answer,  and  decided  that  the  plaintiff  had  a  right  to  con- 
emn  land,  as  the  purpose  was  a  public  use,  but  that  the  conr 
emnation  and  use  by  the  plaintiff  railroad  of  the  three  tracts 
f  land  owned  by  the  defendant  coal  company  would  materially 
^  interfere  with  the  uses  which  the  defendant  coal  company 
I  authorized  by  law  to  subject  such  lands  to,  and  therefore 
tie  plaintiff  could  not  condemn  this  land  under  section  2741 
f  the  Beyised  Statutes  of  1889,  and  hence  the  court  refused  to 
ppoint  commissioners  to  assess  the  damages  and  entered  a 
nal  judgment  for  the  defendants.  After  proper  steps  the 
hdntiff  brought  the  case  to  this  court  by  writ  of  error. 

1.  The  plaintiff  is  a  regularly  organized  and  charter^  rail- 
Mtd  company  under  the  laws  of  this  state,  and  therefore  it 
as  power  of  eminent  domain  to  condemn  land  for  a  right  of 
ay  not  exceeding  one  hundred  feet  wide.  This  is  conceded  by 
ef  endants  as  a  general  proposition,  in  this  case,  and  it  is  f  ui> 
ler  conceded  by  the  defendants  that  a  railroad  charter,  r^gu- 
ir  on  its  face,  cannot  be  attacked  or  questioned  collaterally  or 
I  any  manner  except  by  quo  warranto.  But  it  is  contended 
f  the  defendants:  1.  That  the  plaintiff  is  a  priTate,  and  not  a 
ublic,  railroad,  and  therefore  it  has  no  power  of  eminent  do- 
main; and  2.  That  the  use  to  which  the  land  here  attempted 
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to  be  condemned  and  appropriated  and  applied  is  a  private,  loi 
not  a  public,  nae. 

In  support  of  the  first  contention,  it  is  claimed  that  the  phis- 
tilt  is  a  mere  tool  or  creature  of  the  Kansas  and  Texas  Cod 
Company;  that  the  officers  and  directors  of  the  two  are  ik 
same,  and  the  stockholders  substantially  the  same;  tbat  the 
coal  company  furnished  seventy  thousand  doUars  to  the  plain- 
tiff to  build  its  railroad,  and  holds  a  mortgage  on  ita  propertj 
for  that  amount,  and  that  the  coal  company  owns  kige  cod 
mines  and  large  tracts  of  coal  lands  in  Macon  connty,  neir 
Berier  and  Ardmore  and  between  those  places,  and  that  Ae 
plaintiff  is  organized  solely  for  the  purpose  of  benefiting  ^ 
coal  company,  *^  and  hence  the  plaintiff  is  a  private,  and  sot 
a  public,  railroad.  And  in  support  of  {he  second  oontentiQB  it 
is  claimed  that  the  first  contention  being  true,  the  use  to  ibidi 
the  land  is  to  be  applied  is  a  prirate,  and  not  a  public,  mt 

If,  as  it  is  conceded,  the  plaintiff  is  a  regularly  organisrf 
railroad  company,  and  its  charter  and  rights  cannot  be  apssr 
tioned  except  by  quo  warranto,  it  is  difficult  to  understand  hrr 
the  courts  in  a  proceeding  of  this  character  can  hear  erideDtf 
as  to  whether  the  officers,  directors,  or  stockholders  of  the  ptaifl* 
tiff  company  are  the  same  as  those  of  the  Kansas  and  Teas 
Coal  Company,  or  whether  the  coal  company  loaned  the  plain- 
tiff company  seventy  thousand  dollars  or  any  other  sum.  For, 
if  all  this  be  conceded,  it  would  avail  nothing  in  this  case,  visr 
less  the  rights  inherent  in  and  expressly  granted  to  a  lailrod 
company  could  be  inquired  into  and  tcJcen  away  from  such  s 
company  in  a  collateral  proceeding:  National  Docks  By.  Ca 
T.  Central  By.  Co.,  87  N.  J.  Eq.  766-760.  But  aside  from  this, 
the  contention  is  untenable.  There  is  nothing  in  the  letter  ff 
spirit  or  policy  of  the  law  which  prohibits  the  same  peiaGis 
from  forming  and  conducting  two  or  more  different  corpon- 
tions,  one  a  business  and  the  other  a  railroad  company.  NeitiHT 
is  there  any  prohibition  in  the  law  against  a  railroad  compasT 
borrowing  money,  on  bonds  secured  by  mortgage  on  its  proiK 
erty,  to  build  and  operate  its  road,  from  a  business  corpoiatki 
rather  than  from  a  bank,  a  trust  company  or  an  individual 

The  second  contention  is  equally  untenable.  The  cfaaitef 
of  the  plaintiff  and  the  laws  of  this  state  expressly  reqniie  tk 
plaintiff  to  transport  persons  and  freight,  and  the  plaintiff  cis 
be  compelled  by  mandamus  to  do  so  if  it  refuses.  The  U^ 
that  almost  the  entire  volume  of  business  now  in  sight  for  tb^ 
plaintiff  to  do  will  be  the  transportation  of  coal  produced  iT 
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lie  Kansas  and  Texas  Coal  Company  does  not  destroy  the  char* 
kcter  of  the  plaintifl  as  a  radbtMid  -company,  nor  convert  it  into 
i  *^  private,  and  not  a  public,  railroad,  nor  does  it  make  the 
186  to  which  the  land  sought  to  be  condemned  is  to  be  applied 
my  the  less  a  railroad  right  of  way  and  therefore  a  public  use. 
lo  long  as  the  company  holds  its  diarter,  it  speaks  in  the  name 
d  the  state  when  it  comes  into  court  and  asks  to  condemn  land 
or  a  railroad  right  of  way,  and  it  would  be  intolerable  that 
rhenever  it  seeks  to  exercise  the  extraordinary  power  by  this 
Timmary  process^  the  courts  should  stop  to  inquire  into  the 
barter  or  regularity  or  legality  of  its  organization,  or  into  the 
aotives  of  the  incorporators  or  their  relations  to  or  holdings  in 
ffher  corporations  of  a  different  character.  The  law  is  settled 
a  this  and  other  states  that  the  use  of  land  for  railroad  tracks 
i  a  public  use:  St  Louis  etc.  By.  Co.  v.  Hannibal  Union 
>epot  Co.,  125  Mo.  82,  28  S.  W.  483 ;  Dietrich  y.  Mur^ock,  42 
fo.  279;  Chicago  etc.  By.  Co.  y.  McGrew,  104  Mo.  282,  15  S. 
V.  931 ;  Contra  Costa  Coal  Mines  B.  B.  Co.  v.  Moss,  23  CaL 
28;  Colorado  Eastern  By.  Co.  v.  Union  Pac  By.,  41  Fed. 
93 ;  De  Camp  y.  Hibemia  B.  B.  Co.,  47  N.  J.  L.  44;  St  Louis 
tc.  By.  Co.  y.  Fetiy,  57  Ark.  359,  21  S.  W.  884 ;  Arkansas  etc 
L  B.  Co.  V.  St  Louis  etc.  By.  Co.,  103  Fed.  747. 

So  that  while  it  is  true  that  the  constitution  (article  2,  sec- 
Lon  20)  provides,  '^that  whenever  an  attempt  is  made  to  take 
private  property  for  a  use  alleged  to  be  public,  the  question 
rhether  the  contemplated  use  be  really  public  shall  be  a  judi- 
ial  question,  and  as  such  judicially  determined,  without  regard 
0  any  legislative  assertion  that  the  use  is  public,^^  it  is  also 
rue  that  it  has  been  judicially  determined  that  the  use  of  land 
or  a  railroad  right  of  way  is  a  public  use  and  not  a  mere  pri- 
ate  use. 

There  can  be  no  doubt  that  if  the  Wabash  railroad  was  ask- 
Qg  to  condemn  this  land  to  extend  its  branch  that  now  runs 
rom  Excello  to  Ardmore  so  as  to  reach  these  coal  mines,  or  if 
be  Hannibal  and  St  Joseph  Bailroad  was  seeking  to  condemn 

right  of  way  for  a  branch  from  Bevier  to  these  coal  fields,  it 
^^  would  be  a  condemnation  of  land  for  a  public  use.  And  if 
ither  of  these  existing  roads  did  this  they  would  serve  the  same 
public  purpose,  get  the  same  business,  and  act  under,  and  be 
ubject  to,  the  same  laws,  as  the  plaintiff  is  seeking  to  do. 
liere  is  no  difference  in  right  or  in  principle  whether  it  be  done 
ly  either  of  those  great  railroad  systems  as  a  mere  branch 
hereof,  or  whether  it  be  done  by  the  plaintiff,  whose  road  and 
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ktsed  line  ii  only  about  a  doien  miles  in  lengih.  The  ksgl 
of  the  road  does  not  determine  the  right  or  the  natore  or  (to- 
acter  ol  the  nae  of  the  land.  Many  roads  of  less  mileage  Att 
the  plaintiff's  serve  most  nsef ul  public  purposes^  are  ilnioit  ii- 
dispensable  to  commeroe,  and  are  yeritable  gold  mineB  to  to 
owners.  The  output  from  mine  No.  7,  leased  by  the  def endut 
coal  company  to  the  Kansas  and  Texas  Coal  Company,  afengei 
seven  bundled  tons  a  day.  This  al<me  is  quite  a  conadenUe 
business,  and  if  the  plaintiff  company  serves  no  other  pnrpon 
than  to  help  to  get  that  much  coal  to  the  markets  eyery  day,  it 
will  serve  a  most  useful  public  purpose^  even  if  it  gets  no  o&r 
business,  and»  as  herein  pointed  out,  it  can  be  compelled  to 
carry  other  freights  and  passengers. 

This  case  is  not  without  precedent  in  the  law,  snd  all  d!  lb 
defenses  that  are  made  here  have  been  made  and  held  issofr 
cient  in  other  cases.  A  reference  to  a  few  will  suffice:  Kel- 
rich  V.  Murdock,  42  Mo.  279;  Contra  Costa  Coal  Mines  B.& 
Co.  V.  Moss,  23  CaL  323;  Colorado  Eastern  By.  Co.  v.  Uoks 
Pacific  By.  Co.,  41  Fed.  293;  New  Central  Coal  Co.  v.  6earg^> 
Creek  Coal  etc,  Co.,  37  Md.  537;  Powers  v.  Hazelton  etc Itf. 
Co.,  83  Ohio  St.  429;  Butte  etc.  By.  Co.  v.  Montana  XTnioai^ 
Co.,  16  Mont  S04,  60  Am.  St.  Bep.  508,  41  Pac.  232;  Natiooil 
Bocks  By.  Co.  v.  Central  By.  Co.,  32  N.  J.  Eq.  755;  De  CiflF 
y.  Hibemia  B.  B.  Co.,  47  N.  J.  L.  44;  Dayton  Gold  Min.  G& 
T.  SeaweU,  11  Nev.  394;  Overman  Silver  Min.  Cou  v.  ConaoMi 
15  Nev.  147;  Boyd  v.  Negley,  40  Pa.  St  877;  Phillips  v.  Wit 
son,  68  Iowa,  28, 18  N.  W.  659. 

.sii  The  cases  of  Dietrich  v.  Murdock,  42  Mo.  279,  Contii 
Costa  Coal  Minea  B.  B.  Co.  v.  Moss,  23  CaL  323,  Gobnft 
Eastern  By.  Co.  v.  Union  Pac  By.  Co.,  41  Fed.  293,  Kef 
Central  Coal  Co.  v.  George's  Creek  Coal  etc.  Co.,  37  Md  SHi 
Powers  V.  Hazelton  etc  By.  Co.,  33  Ohio  St  429^  Butte  ^ 
By.  Co.  V.  Montana  Union  By.  Cc,  16  Mont  504,  50  Am.  Si 
Bep.  508,  41  Pac  232 ,  De  Camp  v.  Hibemia  B.  B.  Cc,  47  & 
J.  L.  44,  Dayton  Gold  Min.  Co.  v.  SeaweU,  11  Nev.  394,  Ors' 
man  Silver  Min.  Co.  v.  Corcoran,  15  Nev.  147,  Boyd  v.  N^^i 
40  Pa.  St  377,  and  Phillips  v.  Watson,  63  Iowa,  28,  18  N.  V. 
659^  are  in  all  essential  particulars  similar  to  the  case  at  btf. 
They  were  cases  where  an  existing  railroad  was  endeavoring  ^ 
condenm  a  right  of  way  for  a  railroad  that  would  reach  oal 
or  mineral  minea  and  transport  the  products  thereof  to  ik 
markets,  or  where  a  new  railroad  company  organized  practically 
for  that  purpose  was  seeking  to  do  the  same  thing.    In  DietoA 
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^.  Muidock,  42  Mo.  279,  C!ontra  Costa  Coal  Mines  B.  B.  Co.  y. 
XffoBS,  23  CaL  823,  Colorado  Eastern  Sy.  Co.  ▼.  Union  Pacific 
Sy.  Co.,  41  Fed.  293,  New  Central  Coal  Co.  y.  George's  Creek 
CSoal  etc.  Co.,  37  Md.  537,  and  Powers  y.  Hazelton  etc.  By.  Co., 
88  Ohio  St.  429,  the  same  persons  owned  the  coal  mines  and 
tiie  railroad,  and  the  railroad  was  organized  principally  to 
-transport  the  products  of  the  coal  mines  to  the  market,  and 
precisely  the  same  objections  and  defenses  were  made  in  those 
cases  as  are  made  in  this  case,  yet  in  each  instance  the  right  of 
eminent  domain  was  sustained  and  the  nse  declared  to  be  a  pub* 
lie  nse.  These  precedents  are  in  entire  consonance  with  reason, 
principle,  and  the  spirit  letter,  and  policy  of  the  law,  and 
abundantly  support  the  ruling  of  the  trial  court  in  this  regard. 
Of  course,  if  a  railroad  company  should  undertake  to  con- 
demn  land  for  a  purpose  that  was  not  within  the  scope  of  the 
powers  and  purposes  legally  allowed  to  railroads,  such  a  pro- 
ceeding would  not  only  be  ultra  Yires,  but  woidd  be  a  taking 
of  land  for  a  priYate  use.  But  the  condemnation  of  land  for 
the  ^^^  purpose  of  constructing  and  operating  thereon  a  rail- 
road, in  its  Yery  nature  and  essence,  cannot  be  the  taking  of 
land  for  any  other  than  a  public  use. 

Section  14  of  article  12  of  our  constitution  declares:  'fEtail- 
roads  heretofore  constructed,  or  that  may  hereafter  be  con- 
structed in  this  state,  are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers.  The  general  assembly 
shall  pass  laws  to  correct  abuses  and  preYent  unjust  discrimina- 
tion and  extortion  in  the  rates  of  freight  and  passenger  tariffs 
on  the  different  railroads  of  the  state,  and  shall  from  time  to 
time  pass  laws  establishing  reasonable  maximum  rates  for  the 
transportation  of  passengers  and  freight  on  said  railroads  and 
enforce  all  such  laws  by  adequate  penalties.'^  And  the  general 
assembly  has  passed  such  laws  (Bcy.  Stats.  1899,  c.  12,  art.  2, 
sec  1126  et  seq.),  and  proYided  for  punishing  any  railroad 
that  refuses  to  receiYe  freight  or  passengers  (Bcy.  Stats.,  sec. 
1122),  and  has  required  the  railroad  c<»mnissioners  to  see  to  the 
enforcement  of  the  law  (Bcy.  Stats.,  sec.  1145  et  seq.),  and  has 
expressly  prescribed  that  mandamus  shall  lie  to  enforce  the 
rights  so  secured,  and  in  addition  imposes  a  fine  for  a  Yiolation 
of  the  law  (BeY.  Stats.,  sec.  1154). 

If  the  constitution  is  to  be  respected,  it  follows,  as  surely 
as  the  shadow  does  the  sun,  that  liuid  condemned  by  a  railroad 
can  only  be  used  for  a  public  purpose — is  a  public  highway — 
and  thmfore  cannot  be  used  for  priYate  purposes.    The  land 
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80  appiopriAted  and  lued  is  as  mach  a  public  higfawaj  at  i 
street  in  a  city,  so  far  as  the  use  is  oonoemed,  and  can  no  man 
be  emplojed  or  used  for  private  uses  than  a  street  can  it 

This  is  the  purpose  and  this  the  use  for  which  the  land  ii 
sought  to  be  condemned.  The  right  most  exist,  unless  it  be 
true  that  the  length  of  the  road  or  the  Tolnme  of  business  likdf 
to  be  done  at  once  limits  or  qualifies  or  takes  away  the  ii^ 
^^  or  changes  the  character  of  the  use.  Such  a  oontesolioB 
manifestly  disproves  itself.  But  authority  is  not  wanting  to 
show  that  the  courts  have  always  refused  to  put  any  sudi  eon- 
struction  upon  such  provisions  in  a  constitution  or  in  the  hn: 
Talbot  V.  Hudson,  16  Gray,  417;  Colorado  Eastern  By.  Ool 
V.  Union  Pac.  By.,  41  Fed.  293;  Contra  Costa  Coal  Mines  B.  B. 
Co.  V.  Moss,  23  CaL  323;  De  Camp  v.  Hannibal  B.  B.  Co.,  47 
N.  J.  L.  44;  Bloomfield  etc.  Oas  Light  Co.  v.  Bichardson,  €3 
Barb.  448;  Fanning  v.  Oilliland,  37  Or.  369,  82  Am.  St  Bqu 
758,  61  Fttc  636,  62  Paa  209 ;  Hartwell  v.  Armstrong,  19  Bsik 
166;  Aldridge  v.Tuscumba  etc.  By.  Co.,  2  Stew.  &  P.  199,  23  Am 
Dec  807;  Oilmer  v.  lime  Poin^  18  Cal.  229;  Coster  ▼.  Tide 
Water  Co.,  18  N.  J.  £q.  64;  CBeiley  v.  Kankakee  etc.  Co.,  32  Ind. 
169;  Biche  v.  Bar  Harbor  Water  Co.,  22  A]b.  L.  J.  498;  Phil- 
lips V.  Watson,  63  Iowa,  28, 18  N.  W.  659 ;  National  Docks  Bj. 
Co.  V.  Central  RB.Co.,32  N.  J.  Eq.  755;  Chicago  etc.  ^, 
Co.  V.  Porter,  43  Minn.  527,  46  N.  W.  75;  Boes  t.  Dayis,  9T 
Ind.  79;  lindaay  Irr.  Co.  v.  Mehrtens,  97  CaL  676,  32  Pk. 
802;  Pocantico  Waterworks  Co.  v.  Bird,  130  N.  Y.  249,  29  N. 
B.  246.  These  cases  decide  that  the  principle  is  the  samt 
whether  all  the  people  of  the  state  or  only  all  the  people  of  tiie 
same  locality  have  a  right  to  demand  and  receive  service  troa 
the  corporation,  then  the  use  or  purpose  is  public  and  not  pri- 
vate. 

In  Dietrich  v.  Murdock,  42  Mo.  283,  this  court  settled  the 
law  on  this  subject  in  this  state  in  the  following  concise  aid 
clear  annunciation:  ^The  legislature,  in  the  exercise  of  its  dis- 
cretion in  delegating  to  this  company  the  right  of  eminent  do- 
main, evidently  proceeded  upon  the  idea  that  the  public  inter- 
est was  to  some  extent  at  least  to  be  subserved  by  its  creation. 
What  the  precise  degree  of  its  usefulness  to  the  public  might 
be  is  not,  in  our  view  of  the  case,  necessary  to  be  determined. 
We  think  the  courts  of  the  country  ought  not  to  interfere  with 
the  exercise  of  this  discretion,  except  in  those  cases  where  it 
is  manifest  that  private  interests  alone  are  to  be  promoted,  and 
private  '^^  rights  violated  to  the  extent  of  taking  the  prop- 
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^frtj  of  one  individual  and  transferring  it  to  another.  The 
«ixth  section  of  the  act  under  which  this  company  claimed  its 
^corporate  existence  declares  that  'said  company  shall  have  the 
^ezdnsiye  power  to  acquire,  own,  and  employ  steam  power  or 
«nimal  power,  locomotives,  cars,  and  carriages  necessary  for  the 
transportation  of  passengers,  coal,  and  every  description  of 
personal  property  on  said  road  for  themselves  and  other  per- 
sons.' Whether  the  private  interests  of  this  company  were 
such  as  to  require  the  construction  of  this  road,  or  constituted 
the  main  reason  for  the  act  of  incorporation,  with  the  power 
-conferred  by  it,  is  not  materiaL  It  is  enough  that,  by  the 
terms  of  the  law,  it  is  made  a  public  corporation  for  the  use 
and  benefit  of  that  particular  section  of  the  state.  The  public 
had  a  right  to  demand  that  the  means  of  transportation,  both 
for  passc^ers  and  freight,  commensurate  with  its  wants,  should 
be  provided  by  the  company.  Any  failure  of  its  duty  to  the 
public  in  this  particular,  and  to  transport  {uissengers  and 
freight  when  offered  for  that  purpose,  would  have  subjected 
the  company  to  an  action  for  damages.  It  must  be  assumed, 
then,  that  the  grant  of  authority  to  the  company  to  condemn 
the  land  necessary  for  a  roadbed  was  a  rightful  exercise  of 
legisUtive  discretion.^ 

To  my  mind  the  principle  is  axiomatic — a  truism — and 
needs  no  precedent  to  prove  or  support  it.  It  is  absolutely  in- 
comprehensible to  my  mind  to  contend  for  such  a  construction 
in  the  facci  of  the  constitution  and  laws  of  this  state.  If  the 
plaintiff  condemns  this  land,  the  constitution  at  once  impresses 
it  with  a  public  use.  The  plaintiff  cannot  use  it  for  any 
other  purpose.  It  must  serve  all  people  alike  or  it  can  be  com- 
pelled by  mandamus  to  do  so  and  forced  if  it  refuses.  The  fact 
that  all  the  people  of  the  state  do  not  need  it  does  not  change 
its  character  or  the  use  it  can  legally  put  the  land  to.  No  rail- 
road  serves  all  the  people.  It  can  only  serve  the  public  living 
^^*  along  its  line  or  desiring  to  travel  over  it,  and  if  it  does 
this  its  rights  and  powers  and  duties  are  the  same  under  the 
constitution  and  laws  of  this  state,  whether  it  is  only  ten  miles 
long  or  is  a  monster  railroad  girding  the  state  from  one  end 
to  another. 

2.  The  defendants  contend,  however,  that  there  is  no  neces^ 
aity  for  this  railroad  or  this  proceeding,  because  the  Kansas  and 
Texas  Coal  Company  has  an  ample  remedy  under  section  1119 
of  the  Bevised  Statutes  of  1889 ;  that  is,  that  section  provides 
that  when  any  person  owns  a  coal,  lead,  iron,  or  zinc  mine 
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located  nmx  or  wifliia  a  leaaonaUe  dkiance  of  aay  nbrnH 
ineky  and  the  laiboad  commMiriopers  are  of  opinkn  that  ^ 
amount  of  IraaincaB  la  anfBcieiit  to  juatifj  it,  anch  owacr  mj, 
at  bit  own  eipenae,  build  and  keep  in  repair  a  avitdi  kidiiig 
from  the  railroad  to  aoch  mine,  and  the  milroad  companf  ii 
required  to  fnmiab  the  switch-etand  and  frog  and  other  &ee» 
laiy  material  for  making  connection  with  ita  track;  aad  t> 
make  anch  conneetion — ^the  mine  owner  to  pay  the  mdtiul  csd 
thereof. 

It  ia  apparent,  howerer,  that  thia  could  only  be  doae  when 
the  mine  owner  owna  the  ground  or  right  of  way  over  iftiA 
the  switch  ia  to  run.  If  he  doee  not  own  it,  he  ia,  of  ctmat,  aot 
in  a  position  to  construct  a  private  switch,  for  he  baa  no  pomr 
to  condemn  a  right  of  way,  and  cannot  demand  that  Ihe  mi- 
road  company  shall  exercise  its  power  of  eminent  domam  to 
acquire  such  a  right 

This  thought  evidently  came  to  defendant's  counsel  vlien 
making  this  claim,  for  they  follow  it  np  by  calling  atten&s 
to  sections  9559  and  9560  of  the  Beviaed  Statutea  of  1899,  at 
affording  another  remedy.  That  is,  those  sectiona  provide  tbt 
if  any  person  owns  land  lying  within  twenty  miles  of  a  nil- 
road,  and  has  no  access  to  such  railroad  by  any  public  road 
running  from  ^^^  such  lands  to  such  railroad,  ^^convenient  for 
mining,  agricultural  or  commercial  purposes,^  such  owner  idaj 
petition  the  county  court  for  the  establishment  of  a  priviia 
road,  and  the  court  shall  appoint  commissioners  to  assees  fbi 
damages  to  the  owners  of  the  lands  through  which  audi  pii- 
vate  road  will  pass,  and  the  proceedings  shall  be  the  same  at 
provided  for  the  establishment  of  a  private  road  (Bev.  Stala 
1899,  sec  9459  et  seq.,  the  petitioner  to  pay  the  damagea),  Imt 
such  owner  may  cons^ct  and  use  on  such  private  rocul  a  trunr 
way  for  the  purpose  of  hauling  and  carrying  coal  and  oOier 
products  to  such  railroad,  and  such  road  shall  not  be  leas  (has 
twenty  nor  more  than  forty  feet  wide. 

In  other  words,  the  ccmtention  amounts  to  this:  That  ilie 
Texas  and  Kansas  Coal  Company,  a  business  corporation,  with- 
out the  power  of  eminent  domain,  may  in  this  way  have  tke 
county  court  condemn  a  private  road,  not  less  than  twenty  ner 
more  than  forty  feet  wide,  and  that  company  may  conatmet 
thereon  a  tramway  for  hauling  ita  coal  to  the  railroad,  and  is 
this  way  other  persons^  land  or  even  defendant's  land  may  be 
eondemned  for  a  use  which  it  is  claimed  is  a  private,  and  net 
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I  •  piiUii^  Jue,  but  fhe  plaintiff  railroad  cannot  oondemn  fiiii 

i:  land. 

Eren  if  all  this  be  tme,  it  is  no  defense   to  this  action. 

§  Keiiber  of  ibe  remedies  afforded  by  these  provisions  of  the  stat* 

I  vtes  is  ozcInsiYey  nor  do  they  supersede  or  take  avay  the  right 

II  of  eminent  domain  possessed  by  the  plaintiff.  It  may  also  be 
ii  donbted  if  the  last-named  remedies  would  be  adequate  even 
f  for  the  transportation  of  the  volume  of  coal  now  being  pro* 

duoed.  Seren  hundred  tons  of  coal  a  day  may  possibly  be 
^  moved  over  such  a  tramway  along  a  private  road,  but  it  would 
^,  be  rather  an  obsolete  method  of  hauling  that  much  freight 
„  every  day  in  the  year,  and  ndght  have  a  tendency  to  increase 
,,  the  *^^  price  of  coal  to  the  consumer.  A  wagon  train  of  suffi- 
j.  cient  number  might  haul  seven  hundred  tons  of  coal  a  day,  but 
^  it  would  scarcely  be  deemed  an  up-to-date  method  of  transport- 
ing that  much  freight.  A  tramway  is  better  than  a  wagon  train, 
,  but  is  as  much  inferior  to  a  railroad  train  as  it  is  superior 
;   to  a  wagon  train  for  such  purposes. 

"[       S.  The  defendants  further  claim  that  there  is  no  necessity 

'.    for  locating  the  plaintiff's  railroad  at  the  proposed  place,  and 

that  it  could  just  as  easily  be  located  somewhere  dse  (as,  for 

'.    instance,  on  the  one  hundred  foot  strip  to  the  east  of  this  prop- 

,    erty  whkh  is  owned  by  the  Kansas  and  Texas  Coal  Company), 

where  it  wqulA  not  interfere  with  the  defendant's  road  or  its 

business. 

The  answer  to  this  Is  obvious:  the  railroad  company  has 
the  right  of  eminent  domain;  it  is  given  the  privily  by  the 
l^islature  to  select  the  location  it  prefers  upon  paying  there* 
for,  and  therefore  the  courts  have  no  right  to  deny  the  exercise 
of  the  power  vested  in  the  company  either  absolutdy  or  because 
the  court  may  think  some  other  location  is  as  good  or  better. 

In  speaking  on  this  subject,  Lewis  on  Eminent  Domain,  vol- 
ume 1,  section  286,  says :  ''This  is  a  matter  which  rests  wholly 
with  the  legidature.  The  l^slature  may  designate  particular 
property  to  be  taken,  or  this  may  be  left  to  Ihe  discretion  of 
those  npon  whom  the  authority  is  conferred,  with  or  without 
limitations.  In  the  absence  of  any  statutory  provision  the  par- 
ticular route  to  be  followed  between  designated  points  in  case 
of  e  railroad  or  similar  way  rests  in  the  discretion  of  the  com- 


^niia  question,  however,  was  set  at  rest  in  this  state  in  the 
of  St  Louis  etc.  By.  Co.  v.  Hannibal  Union  Depot  Co., 
1S6  Mo.  98^  94,  28  S.  W.  483,  where  Macfarlan^  J.,  said:  *^ 


730  AuEMiCAS  Statb  Bbports,  Vol.  84.    [lOaosri, 

^^ut  it  ifl  tild  that  there  is  no  each  neceeeity  for  the  ^pn* 
priation  of  a  part  of  defendants  property  ae  justifieB  the  exe^ 
ciee  of  the  power  of  eminent  domain.    The  nae  of  land  for 
railroad  tracks  has  erer  been  r^arded  as  a  public  use.   Omr 
sel  does  not  qnestion  this  proposition^  but  insists  that  defecd- 
ant*s  property  ought  to  be  exempt  if  plaintiff  has  other  ronta 
oter  liie  lands  of  other  proprietors  wfaidi  could  be  used  ii 
leaching  the  terminus  of  the  road.    In  other  words,  that  de- 
fendant's property,  being  already  devoted  to  one  public  use, 
cannot  be  taken  unless  the  necessity  is  so  absolute  that  withoat 
it  tiie  grant  itself  would  be  defeated.    That  the  necessity  miut 
be  beyond  plaintiffs  control,  and  not  one  created  by  itself  for 
its  own  conTenience  or  for  the  sake  of  economy. 

'It  is  undoubtedly  true  that  the  right  of  eminent  donuii 
rests  upon  necessity  and  that  alone.  Beyond  this  there  is » 
righf :  Pennsylvania  R.  R  Co.'s  Appeal,  93  Pa.  St  150.  But 
it  is  also  true  that  the  sovereignty  must  be  the  judge  of  the 
necessity  of  taking  the  property,  and  the  legislature  has  dele 
gated  to  railroad  corporations  the  right  to  exercise  the  pover, 
and  the  courts  of  this  state  have  always  held  the  use  of  land  bj 
a  railroad  to  be  for  a  public  u<%.  The  sovereignty  has  lodged 
with  railroad  companies  the  power  of  selecting  and  adoptifig 
their  own  routes,  subject  only  to  such  limitations  as  have  beca 
imposed.  Whenever  the  use  of  private  property  on  the  liw 
adopted  is  necessary,  the  necessity  exists.  There  is  no  dis- 
tinction in  this  respect  between  private  and  corporate  propertj, 
except  when  the  exercise  of  the  power  as  to  the  latter  dionlJ 
^materially  interfere  with  the  uses  to  which,  by  law,  the  (xst- 
poration  holding  the  same  is  authorized*  to  apply  it" 

The  defendant  is  in  error  in  saying  the  plaintiff  owns  i 
right  of  way  one  hundred  feet  wide  lying  just  east  of  the  land 
sought  to  be  condemned.  The  plaintiff  does  not  own  any  sodi 
land.  The  Kansas  and  Texas  Coal  Company  owns  a  strip  of 
®^®  land  one  hundred  feet  wide,  which  lies  east  of  the  defend- 
ant coal  company's  land,  and  by  refusing  to  recognize  the  sep- 
arate identities  of  the  plaintiff  and  the  Kansas  and  Texas  Coil 
Company,  and  treating  the  latter  as  the  owner  of  the  plaintii 
the  defendants  base  their  claim  that  the  plaintiff  owns  the  hiu>- 
dred  foot  strip.  This  contention  is  without  legal  foundatios. 
The  Kansas  and  Texas  Coal  Company  would  have  the  same 
right  to  object  to  the  condemnation  of  its  land  that  the  de- 
fendants have  to  object  to  the  condemnation  of  their  land.  H 
the  contention  were  well  founded  the  result  would  be  that  d« 
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plaintifF  oonld  not  condemn  any  land,  for  every  other  land 
owner  wonld  likewise  have  the  same  right  to  object  to  his  land 
being  condemned;  yet  in  McGreVs  case  the  right  of  condemna- 
tion was  held  to  exist,  and  McGreVs  land  was  taken  notwith- 
standing it  was  used  as  a  coal  mine. 

4.  The  defendants  next  insist,  and  the  trial  court  decided, 
that  this  plaintiff  cannot  condemn  this  land,  because  the  use 
of  the  land  by  plaintiff  for  a  railroad  track  would  materiaUy 
interfere  with  the  use  of  the  land  to  which  by  law  the  defend- 
ant coal  company  is  authorized  to  put  the  line. 

This  cont^tion  and  decision  is  based  upon  a  construction 
put  upon  section  2741  of  the  Beyised  Statutes  of  1899:  Bev. 
Stats.  1899,  sec.  1272.  That  section  is  as  follows:  ^n  case 
the  lands  sought  to  be  appropriated  are  held  by  any  corpora^ 
tion,  the  right  to  appropriate  the  same  by  a  railroad,  telephone, 
or  telegraph  company  shall  be  limited  to  such  use  as  shall  not 
materially  interfere  with  the  uses  to  which,  by  law,  the  cor- 
poration holding  the  same  is  authorized  to  put  said  lines,''  etc. 

The  plaintiff  contends:  1.  That  this  statute  only  applies  to 
any  corporation  that  possesses  the  power  of  eminent  domain, 
^**^  and  has  already  applied  the  land  to  a  public  use,  and  that 
it  does  not  apply  to  land  owned  by  a  business  corporation,  or- 
ganized for  priyate  gain,  and  that  performs  no  public  function 
and  renders  no  public  service,  and  that  the  defendant  coal 
company  is  not  within  this  class;  and  2.  That  if  this  is  not 
80,  then  the  section  is  void  because  in  conflict  with  section  4 
of  article  12  of  the  constitution,  which  provides  that  .''the  ex- 
ercise of  the  power  and  right  of  eminent  domain  shall  never 
be  so  construed  or  abridged  as  to  prevent  the  taking  by  the 
general  assembly  of  property  and  franchises  of  incorporated 
companies  already  organized,  or  that  may  be  hereafter  organ- 
ized, and  subjecting  them  to  the  public  use,  the  same  as  that 
of  individuals.  The  right  of  trial  by  jury  shall  be  held  invio- 
late in  all  trials  of  claims  for  compensation,  when  in  the  ex- 
ercise of  said  right  of  eminent  domain  any  incorporated  com- 
pany shall  be  interested  either  for  or  against  the  exercise  of 
said  righf*;  and  3.  That  the  proposed  use  of  the  land  by  the 
plaintiff  company  will  not  materially  interfere  with  the  use 
thereof  by  the  defendant  coal  company. 

Section  2741  of  the  Eevised  Statutes  of  1889  first  appeared 
in  the  statutes  of  this  state  as  section  8  of  chapter  66  of  the 
General  Statutes  of  1866,  and  has  been  continued  in  the  re- 
visions in  the  same  words  ever  since,  except  that  the  word  "tele- 
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phone^  baa  been  iiiBerted  betweoi  the  words  "niiio&P  ui 
nelegrmph." 

This  aection  2741  of  the  Beriaed  Statntee  of  1889  Mm 
■action  2740  of  the  Beriaed  Statutes  of  1889,  which  provides: 
'^o  telephone  or  tel^raph  company  shall,  by  virtae  of  tiiis 
article,  be  anthorized  to  enter  or  appropriate  any  dweliisg, 
bam,  store,  warehouse,  or  similar  building,  erected  for  ibj 
agricultural,  commercial  or  manufacturing  purposes,  or  to 
erect  poles  so  near  thereto  as  materially  to  inoonTenienoe  ^ 
owner  in  their  use  or  to  occasion  any  injury  thereto,''  snd  thii 
section  was  section  7  of  article  66  of  the  General  Statates  of 
1665,  except  that  the  word  ^'^  'Helephone"  has  been  sdd^ 

It  has  been  decided  in  this  and  other  jurisdictions,  and  b 
the  accepted  law,  that  the  fact  that  land  sought  to  be  co&- 
demned  for  a  public  use  is  held,  owned,  and  used  by  a  corpon- 
tion  organised  for  priyate  gain  is  no  defense  to  the  right  of  cob- 
demnation :  Twelfth  Si  Market  Co.  t.  Philadelphia  etc  B.  B. 
Co.,  142  Pa.  St  580,  21  Atl.  902,  989;  Lewis  on  Eminent  Do- 
main, sec  274,  and  cases  cited. 

The  same  principle  is  declared  even  where  the  property  songlit 
to  be  condemned  is  held  and  used  by  a  corporation  possessiog 
the  power  of  eininent  domain,  and  is  using  the  same  for  a  pub- 
lic purpose :  St  Louis  etc  Sy.  Co.  t.  Hannibal  Union  Depot 
Co.,  125  Mo.  82 ,  28  S.  W.  483 ;  Kansas  City  v.  Marsh  OU  0^ 
140  Mo.  458 ,  41  S.  W.  943 ;  Kansas  City  etc  Belt  B.  S.  Ca 
T.  Kansas  City  etc.  R.  B.  Co.,  118  Mo.  599,  24  a  W.  478; 
Lewis  on  Eminent  Domain,  sec  274,  and  cases  cited.  The  only 
qualification  to  this  rule  is  that  such  property  cannot  be  takes 
from  one  corporation  by  another  corporation,  to  be  used  fo; 
the  same  purpose  in  the  same  manner  that  it  was  used  by  tix 
corporation  that  first  appropriated  it  to  such  use  and  purpose: 
Lewis  on  Eminent  Domain,  sec  276.  In  other  words,  etaj 
corporation  holds  property  subject  to  the  right  of  the  state 
to  take  it  for  another  public  use,  whenever,  in  the  discretion  of 
the  legislature,  the  exigencies  require  its  use  for  such  other  fjo- 
pose,  and  this  is  true  even  as  to  the  franchise  itself  of  any  oor- 
poiation :  Twelfth  St  Market  Co.  t.  Philadelphia  etc  &  B. 
Co.,  142  Pa.  St  589,  21  Atl.  902,  989;  The  Sunderland  Biid^ 
122  Mass.  459;  In  re  Opinion  of  the  Justices,  66  N.  H.  &^f 
33  AtL  1076 ;  New  York  Cent  etc  By.  Co.  ▼.  Metropolitsn  Gis 
Light  Co.^  63  N.  Y.  326 ;  In  re  Bellona  Co.,  3  Bland^  442 ;  Sb- 
fleld  Toll  Bridge  Co.  v.  Hartford  etc  B.  B.  Co.,  17  Conn.  40, 
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42  Am.  Dee.  716;  Boston  etc.  Corp.  ▼•  Salem  etc.  By.  Co.,  S 
Giay,  1. 

This  is  what  is  meant  by  section  4  of  article  12  of  the  con- 
stitntion,  which  declares  that  the  exercise  of  the  power  and  ^*^_ 
right  of  eminent  domain  shall  never  be  so  construed  or  abridged 
as  to  prevent  the  taking  by  the  general  assonbly  of  the  prop- 
erty and  franchises  of  any  incorporated  company,  already  or 
hereafter  organized,  and  subjecting  them  to  public  use  the 
same  as  that  of  individuals. 

In  Chicago  ertc.  By.  Co.  v.  McGrew,  104  Mo.  282,  15  S.  W. 
931,  it  was  held  that  the  property  of  an  individual  coal  miner 
might  be  taken  for  railroad  purposes.  In  Chicago  etc.  By.  Co. 
T.  Wolf,  137  HL  365,  27  N.  £.  78,  the  property  of  a  coal  min- 
ing company  was  held  subject  to  condemnation  for  railroad 
purposes,  notwithstanding  the  construction  of  the  railroad 
^ould  destroy  a  tramway  that  extended  from  the  shaft  of  the 
mine  to  the  tracks  of  another  railroad.  In  St  Louis  etc  By. 
Co.  V.  Hannibal  Union  Depot  Co.,  125  Mo.  92,  28  S.  W.  483, 
the  property  of  c  corporation  used  for  a  union  depot  was  hdd 
subject  to  condemnation  for  railroad  purposes.  In  Twelfth  St. 
Market  Co.  v.  Philadelphia  etc.  B.  B.  Ca,  142  Fa.  St  542, 
21  Atl.  902,  989,  the  property  of  a  corporation  used  as  a  public 
market  was  held  subject  to  condemnation  for  railroad  pur- 
poses. 

In  the  light  of  this  constitutional  provision  and  of  these 
adjudications  in  this  and  even  in  other  states  that  have  no  such 
constitutional  reservation,  it  cannot  be  said  that  the  l^slature 
intended  by  section  2741  to  say,  or  had  the  constitutional  right 
to  say,  that  property  held  by  any  corporation,  public  or  private, 
possessing  or  not  possessing  the  power  of  eminent  domain, 
should  not  be  subject  to  condemnation  for  uiother  or  superior 
public  use.  That  section  is  a  simple  legislative  declaration  that 
the  use  of  the  land  for  railroad  jSurposes  is  not  a  superior  use 
to  the  use  of  the  land  by  the  company  that  owns  it  and  has  al- 
ready devoted  it  to  one  use  authorized  by  law. 

It  goes  without  saying  that  one  railroad  company  could  not 
condemn  the  right  of  way  of  another  railroad  company  and 
use  it  for  the  same  purpose  as  the  first  company  was  using  it 
But  the  state  has  the  power  to  condemn  and  take  away  not  only 
^'^  the  right  of  way  of  a  railroad  company^  but  also  its  fran- 
chises. 

Applying  these  principles  to  the  case  at  bar,  we  find  that 
the  defendant  company's  charter  does  not  authorize  it  to  hold 
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or  me  land  for  railroad  purposes,  but  that  it  is  only  authotiied 
to  bay,  sell,  and  operate  ooal  laada-and  coal. mines,  to  bay  and 
sell  merchandise,  and  to  own  and  operate  electric  lij^t  and 
power  plants,  and  to  sell  electric  light  and  power.  The  power 
to  boild  and  operate  a  railroad  is  not  expressly  conferred,  nor 
is  it  necessarily  implied  in  the  powers  conferred.  So,  while 
the  defendant  coal  company  can  own  and  ose  lands  for  mining 
coal,  that  is  the  fall  extent  of  the  ose  which  its  charter  gives 
it  to  make  of  this  land.  And  if  it  be  true,  as  was  decided  in 
Chicago  etc.  By.  Co.  t.  McOrew,  104  Mo.  282,  15  S.  W.  931, 
that  the  property  of  an  indiyidaal  miner  osed  for  mining  coal 
can  be  condemned  for  railroad  porposes,  then  it  follows  that 
under  section  4  of  article  12  of  the  constitution  the  propertj 
of  any  incorporated  company  used  for  the  purpose  of  mining 
coal  is  likewise  subject  to  condemnation^  and  thia  and  all  courts 
are  expressly  prohibited  by  that  section  of  the  constitution  from 
construing  the  property  of  an  incorporated  company  exempt 
from  condemnation  when  the  property,  if  held  by* an  indiTid- 
ual,  would  be  subject  to  condemnation. 

The  legislature,  therefore,  has  not  said  by  section  2741  that 
property  held  as  this  property  is  held  shall  be  exempt  from 
condemnation,  and  if  the  legislature  had  said  so  it  would  be 
an  unconstitutional  act,  because  it  did  not  make  property  held 
and  used  in  like  manner  by  an  indiyidual  also  exempt  from 
condemnation. 

It  is  within  the  proyince  of  the  legislature  to  exempt  any 
kind  of  property  from  the  power  of  eminent  domain  delq^ated 
by  the  state  to  a  corporation,  and  section  2740  does  exempt 
dwelling-houses,  etc.,  from  being  taken  or  used  by  telegraph 
or  telephone  companies,  but  under  the  constitution  it  is  beyond 
the  ^^^  power  of  the  legislature  to  exempt  any  class  of  prop- 
erty from  condemnation  if  it  is  owned  by  any  kind  of  an  incor- 
porated company,  and  to  mtfke  it  subject  to  condemnation  if 
it  is  owned  by  an  individuaL 

5.  The  circuit  court,  however,  assumed  that  section  2741 
was  a  valid  enactment,  and  held  that  the  condemnation  of  this 
land  by  the  plaintiff  for  railroad  purposes  would  materially  in- 
terfere with  the  use  to  which  the  defendant  was  authorized  bj 
law  to  apply  it 

It  has  already  been  pointed  out  that  the  defendant  coal 
company  has  no  power  under  its  charter  to  construct,  operate, 
or  mi^^"^^^^  a  railroad,  and  hence  it  is  not  authoriied  to  use 
any  part  of  the  land  for  railroad  purposes. 
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But  aside  from  fhis^  the  facts  are  simply  these:  The  center 
of  the  defendant's  track  will  be  fourteen  feet  from  the  center 
of  the  plaintiff's  track.  The  defendant's  testimony  shows  that 
tracks  thirteen  feet  from  center  to  center  is  a  safe  construction. 
The  evidence  further  shows  that  the  New  York  Central  and 
Pennsylvania  roads  have  parallel  tracks^  whose  centers  are 
only  twdve  feet  and  twelve  feet  and  two  inches  apart  As- 
flraming  that  the  cars  are  nine  feet  in  widths  a  car  on  one  road 
would  extend  four  and  a  half  feet  toward  the  cars  on  the  other 
road;  so  the  two  would  occupy  nine  feet  of  the  fourteen  feet 
space  between  the  centers  of  the  two  tracks.  This  would  leave 
a  space  of  five  feet  between  passing  cars.  It  needs  nothing  but 
common  eense  to  determine  that  as  cars  must  run  on  fixed 
rails  there  can  be  no  danger  in  running  cars  on  separate  tracks, 
-when  they  cannot  get  closer  than  five  feet  to  each  other.  It 
is  too  plain  to  admit  of  debate  that  the  plaintiff's  railroad,  so 
constructed,  could  not  interfere  in  any  manner  with  the  •■• 
operation  of  the  defendant's  railroad. 

The  plaintiff's  railroad  could  not  interfere  with  the  opera- 
tion of  the  mine,  for  the  shaft  to  the  mine  (which  is  operated 
liy  the  Kansas  and  Texas  Goal  Company  and  not  by  the  de- 
fendant coal  company)  is  from  fifty-«ix  to  seven/ty-two  feet 
west  of  the  west  line  of  the  strip  sought  to  be  condemned  and 
where  the  plaintiff's  railroad  will  run«  The  switch  or  loading 
tracks  used  by  the  defendant  company  are  located  on  this  strip 
of  fifty-six  to  seventy-two  feet  of  land,  and  are  all  between 
the  main  track  of  the  defendant  company  and  the  shaft  to  the 
mine.  So  tha^  it  cannot  be  said  that  the  construction  of  the 
plaintiff's  road  will  in  any  manner  whatever  interfere  with  the 
operation  of  the  mine  or  the  use  to  which  the  defendant  has 
applied  or  is  authorized  to  apply  the  land.  But  even  if  it  did 
BO  interfere,  the  McGrew  case,  supra,  is  ample  authority  for 
holding  that  the  land  is  not  exempt  from  condemnation  for 
railroad  purposes. 

The  defendants  evidently  realize  that  this  is  true,  for  they 
seek  to  strengthen  their  case  by  showing  that  they  contemplate 
opening  a  new  mine  south  of  the  Watson  mine,  and  had  al- 
ready surveyed  and  located  a  track  to  such  new  mine,  which 
will  leave  the  track  running  to  mine  ^o.  7  and  run  to  the  Wat- 
son mine,  and  that  it  will  need  the  land  here  sought  to  be  con- 
demned to  use  for  such  new  track. 

Courts  must  deal  in  cases  like  this  with  the  conditions  that 
exist  at  the  time  the  condemnation  is  asked,  and  cannot  take 
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into  toeount  ocmditioii*  that  may  or  may  not  arise  or  be  cre- 
ated thsreafter :  Butte  ete.  By.  Go.  ▼.  Montana  Union  By.  Co^ 
16  Mont  504^  60  Am.  St  Bep.  508,  41  Fto  232;  GolondB 
Baatern  By.  Co.  y.  Union  Pac.  By.  Co.,  41  Fed.  293. 

It  fnrthermore  appears  from  the  record  herdn  that  the  de- 
fendant company  on  the  21st  of  Fd>maiy,  1899^  proposed  to 
the  plaintiff  company  to  accept  three  thonsand  dollars  "*  for 
the  right  of  way  here  songht  to  be  condemned^  witii  an  agree- 
ment as  to  crossings  and  protection  to  defendant's  road  where 
the  grade  of  the  plaintiff's  road  is  below  that  of  defendant i 
road.  The  plaintiff  offered  three  hundred  dollars^  and  refused 
to  pay  three  thonsand. 

Manif  estly,  it  cannot  be  tme  that  the  location  and  operati(m 
of  the  plaintiff's  railroad  upon  this  land  would  materially  in- 
terfere with  the  present  or  future  use  of  the  land  for  mining 
purposes,  or  with  the  operation  of  the  defendant's  railroad, 
much  less  that  it  would  practically  destroy  defendant's  bnfli- 
ness  and  road,  if  the  defendant  was  willing  to  sell  this  idential 
land  to  the  plaintiff  for  a  railroad  right  of  way  for  three  thou- 
sand dollars.  The  real  dispute  between  the  plaintiff  and  de- 
fendantSy  therefore,  is  the  difference  between  three  tliounnd 
dollars,  the  price  the  defendants  offer  to  take,  and  three  him- 
dred  dollars,  the  price  the  plaintiff  offers  to  gi^e,  for  fiie  prop- 
erty in  question  to  be  used  for  a  railroad  right  of  way. 

It  follows  from  what  has  been  said  that  the  drcnit  eovt 
erred  in  refusing  to  appoint  commissioners  to  assess  the  dsm- 
ages  for  the  taking  of  the  land  for  railroad  purposes,  and  in 
entering  judgment  for  the  defendants,  and  therefore  tiie  judf 
ment  of  the  circuit  court  is  reversed  and  the  cause  remanded, 
with  directions  to  appoint  such  commissioners  and  to  proceed 
in  accordance  herewith. 

Sherwood,  Bobinson,  and  Brace,  JJ.,  concur. 

YALLIANT*  J.,  with  whom  eoncuired  Burgess,  O.  J.,  and  Gaatt 
J.,  dissented.  These  Judges  looked  behind  the  nominal  charaeto 
of  the  plaintiff  as  a  railroad  company,  and  found  the  controrenr 
to  be  one  between  two  rival  coal  companies,  wherein  one^  havlnf 
assumed  the  legal  garb  of  a  railroad  corporation,  was  endeayorin; 
to  shut  out  its  rival  from  the  market  and  reduce  it  to  a  dependency. 
They  find  the  proof  to  be  that  the  plaintiff's  demand  is  for  a  wan- 
ton destruction  of  the  defendant's  business,  and  that  the  i^alntifl^ 
being  really  the  Kansas  and  Texas  Ooal  Oompaay  abieady  has  u 
available  right  ef  way.    The  plaintiff's  charter  Is  not  coneioeiTe^ 
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for  '*wlieii  a  suitor  comes  into  court  and  asks  its  aid,  the  court  has 
M  rl^t  to  linow  In  what  character  it  c(»nes,  real  or  flctltiouB.** 
And  the  Judge  adds:  ''If  it  has  eyer  been  decided  that  a  coal  com- 
pany could  take  on  Itself  the  character  of  a  railroad  company  for 
Its  own  priTate  use  and  exercise  the  right  of  eminent  domain  for 
the  sole  purpose  of  closing  out  its  rival  in  business*  and  preventing 
another  coal  mining  company  from  bringing  Its  product  to  market, 
and  that  the  courts  were  bound  to  assist  it  in  that  purpose,  I  have 
mot  seen  such  decision."  The  dissent  holds  that  section  1350  of 
the  Berlsed  Statutes  of  1880  applies  to  the  present  situation.  This 
«ectlon  provides  that  the  right  to  condenm  ''shall  be  limited  to 
auch  use  as  shall  not  materially  interfere  with  the  uses  to  which 
by  law  the  corporation  holding  the  same  is  authorized  to  put  said 
propttrty,"*  and  was  deemed  not  to  confllet  with  article  12^  section 
^  of  the  constitution,  since  this  section  did  not  mean  that  the  prop- 
«rty  of  a  corporation  already  applied  to  a  public  use  could  be  taken 
by  another  corporation  for  the  purpose  of  ai^lylng  to  the  same 
<or  another  public  use,  if  the  public  use  it  was  already  serving 
would  thereby  be  impaired  or  destroyed.  The  dissenting  Judges 
beld  that  because  the  defendant  already  operated  a  railroad  of  its 
•own  over  the  land  which  plaintiff  wished  to  condemn,  the  land  was 
devoted  to  a  public  use,  and  could  not  be  condemned  for  railroad 
porpose  by  the  plaintift,  although  the  defendant  possessed  no  power 
of  eminent  domain.  In  commenting  on  thi%  the  dissenting  epinlon 
•ays: 

"Now,  It  Is  argued  In  this  case  that  although  the  defendant 
corporation  owns  and  operates  a  railroad,  yet  as  It  is  not  char* 
tered  as  a  railroad  corporation  its  railroad  is  not  devoted  to  a  pu1>- 
lic  use,  whereas  the  plaintiff  being  so  chartered,  its  use  is  a  public 
use.  But  we  have  seen  that  the  actual  use^  past,  present,  and  pros- 
pective, to  which  the  railroads  of  each  corporation  is  devoted, 
lo  exactly  the  same.  The  fact  is  the  same  in  each  Instance.  If  a 
difference  exists  it  is  only  in  theory,  and  that  theory  purely  flcti- 
tlons.  We  are  asked  to  say  that  it  is  lawful  for  the  plaintiff  to 
condenm  the  defendant's  property  on  the  theory  that  in  defendant's 
hands  it  is  being  devoted  to  private  use,  yet  when  condemned  It  is 
in  plaintiff's  hand  to  be  in  fact  devoted  to  exactly  the  same  char* 
acter  of  use;  that  the  charter  makes  one  private  and  the  other 
public,  though  they  are  in  fact  the  same. 

"If  there  is  any  force  in  the  decisions  referred  to,  which  hold 
that  a  railroad  designed  and  used  exclusively  to  bring  to  market 
the  product  of  a  coal  mine  is  in  public  service,  they  establish  tho 
fact  that  the  use  to  which  the  defendant  is  devoting  the  forty  foot 
•trip  in  question  is  a  public  use,  and  that  being  so  the  plaintiff, 
even  if  it  be  a  railroad  corporation,  is,  by  the  terms  of  the  statuto 
quoted,  l^rbidd^i  to  impair  the  defendant's  use  of  the 
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Imtiwmt  Boaudii— FnlftUo  Vm.— If  a  railway  to  <!Onalryctod  tor 
tba  fe&«ral  pbUIc»  It  matt  be  regarded  ae  a  irablic  mt^  tbon^ 
tliere  are  ne  towns  at  Ita  termtni,  and  ita  route  la  throoi^  a  leegh, 
■pareelj  settled  coontry,  and  Its  use  has  been  In  transpmrtiiig  lofi 
from  the  lands  of  the  corporation  to  Its  sawmlQa:  Bridal  YeQ  Lorn- 
berlna  Oo.  t.  J^rimson,  80  Or.  200,  60  Am.  8t  Be^  &B,  46  Pie.  TUi 
A  railroad  bollt  by  a  priTste  corporatien,  with  Its  main  line  aad 
branches  mn  with  convenient  contlanity  to  priyate  mines  or  ore> 
honses.  is  Impressed  with  a  public  nse,  and  may  exerdse  the  risbt 
of  eminent  d<Mnain,  when  the  ground  taken  is  necessary  to  siicb 
nse»  and  whoi.  If  the  ground  is  already  taken,  the  public  vae  to 
which  it  is  to  be  applied  is  a  more  necessary  public  use:  Butte  etc. 
By.  Co.  T.  Montana  etc  By.  Oa,  10  Mont  504,  60  Am.  St.  Bq>.  W. 
41  Pac.  282.  If  a  use  is  public,  the  fact  that  not  many  persons 
will  enjoy  it  Is  not  material:  Butte  etc  By.  Co.  t.  Montana  etc.  Sj. 
Go.,  16  Mont  004,  00  Am.  St  Bep.  008,  41  Pac  282;  FamUng  t. 
GlUlland.  87  Or.  864,  88  Aflk  8t  Bep.  708i  61  Pac  68Q,  68  Pae,  Mi 
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1161  Mo.  678,  61  a  W.  801.] 

OONTBAGT— liBX  LOOI.— The  law  of  the  place  where  • 
contract  Is  to  be  performed  is  the  law  of  the  contract 

MABBIBD  WOMAN-SUIT  ON  INVALID  NOTB— WAIYIB 
OF  DBFBNSB.— If  a  married  woman  Is  sued  upon  a  contract 
which  she  had  no  iK^wer  to  make^  but  this  does  not  appear  from 
the  complaint,  and  she  falls  to  interpose  such  defense^  a  Judgment 
against  her  is  valid,  since  the  defense  is  eoctingulshed  In  the  judf* 
ment  and  cannot  afterward  be  set  up  against  It 

MABBIBD  WOMBN-BBLIBF  FBOM  JUDOMBNT— FAIIr 
UBB  TO  SBBVE  WITH  PB0GB8S.— A  DOUBT  OF  BQUITT  will 
enjoin  the  enforcement  of  a  Judgment  against  a  married  woman, 
obtained  in  an  action  to  which  she  had  a  meritorious  defense^  but 
which  she  was  prevented  from  interposing  by  reason  of  the  fact 
that  she  was  not  served  with  process  and  had  no  knoiHedae  of  the 
pendency  of  the  suit 

8HBBIFF*S  BBTUBN— AMBNDMBNT.— In  a  salt  to  set 
aside  a  Judgment  founded  on  a  false  return,  the  court  haa  no  right 
to  allow  the  sheriff  to  amend  his  return  in  the  original  caaa 

SHBBIFF'S  BBTUBN— GONOLUSIYENBS&-^The  rule  that 
a  sherilTs  return  is  conclusive  as  between  the  parties  to  the  salt 
has  no  application  In  a  suit  in  equity  to  set  aside  the  Judgment 
founded  on  the  return  on  the  equitable  ground  of  fraud,  aoddest 
or  mistake. 

SHBBIFF'S  BBTUBN— FALSB-BBMBDY.— The  fact  that 
by  reason  of  a  false  return  one  has  a  remedy  at  law  by  sutt  on  the 
sheriff's  bond  does  not  deprive  him  of  his  remedy  in  equity  to  nr 
cate  the  Judgment  obtained  by  means  of  such  false  retmrn. 

FALSB  BBTUBN— VAOATING  JUDGMBNT.— A  Jodgmest 
by  default  rendered  on  a  false  return  will  be  set  aside  or  Ita  execs* 
tioa  enjoined  by  a  court  of  equity. 
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BBS  JUDICATA  — PARTITION  — STRIKING  OUT  AN- 
SWBR.— Where^  in  a  iMrtltion  suit  the  answer  of  a  defendant,  who 
claims  tide  to  the  iwoperty,  is  stricken  ont  on  the  ground  that  the 
question  of  title  coold  not  be  tried  in  the  case,  and  that  any  in- 
terest he  might  have  conld  not  be  affected  by  the  decree*  the  de* 
cree  rendered  is  not  res  judicata  as  to  snch  claim  of  title. 

PARTITION  8ALB-TITLE  ACQUIRBD  BY  FUROHAS- 
1DRS.— The  purchasers  at  a  sheriff's  sale  under  a  decree  in  a  iMirti- 
tion  suit  acquire  only  the  title  which  the  parties  to  the  suit  bad. 

Willis  H.  Leavitt^  for  the  appellant. 

Thurman^  Wray  ft  Timmonds,  for  the  respondents. 


YALLIANTy  J.  This  is  a  suit  in  equity  to  set  aside 
a  judgment  rendered  against  plaintiff^  a  sherifPs  deed  to  her 
nndiyided  interest  in  certain  land  sold  under  execution  of  the 
judgment,  and  two  eherifPs  deeds  to  the  same  land  in  a  parti* 
tion  proceeding  brought  by  the  grantee  in  the  first  deed  against 
the  parties  owning  the  other  undivided  interest  in  the  land. 
The  person  in  whose  favor  the'  judgment  was  rendered,  and 
who  was  also  the  purchaser  at  the  execution  sale,  and  the  pur<* 
chasers  at  the  partition  sale,  are  parties  defendant. 

The  facts  of  the  case  are:  In  1887  the  plaintiff  was  a  mar*- 
xied  woman,  living  with  her  husband  in  Barton  county.  She 
owned  some  real  estate  in  Jasper  county,  which  was  all  the 
property  she  had.  On  April  16,  1887,  she  executed,  jointly 
with  her  husband,  a  promissory  ^^^  note  for  six  hundred  and 
eighty-three  dollars  and  sixty-one  cents,  payable  one  day  after 
date,  to  defendant  Judd,  and  a  mortgage  on  the  Jasper  county 
land  to  secure  it.  The  note  on  its  face  mentions  the  mortgage 
and  the  land  mortgaged.  This  note  was  given  for  money  ad- 
vanced by  Judd  to  plaintiff^s  husband.  She  was  at  the  time 
she  signed  the  note  and  mortgage  in  Kentucky,  on  a  visit, 
and  her  husband  was  at  their  home  in  Missouri,  where  he 
signed  the  papers.  Judd  lives  in  Kentucky,  and  is  a  lawyer. 
The  mortgage  was  afterward  released  by  Judd,  who  seems  to 
have  been  very  friendly  and  indulgent  to  plaintiff  and  her  hus- 
band. But  in  July,  1891,  the  note  was  not  paid,  nor  the  in- 
terest, and  the  mortgaged  property,  or  rather  the  property  that 
had  been  mortgaged  but  released,  had  been  sold  by  the  plaintiff 
and  her  husband.  Judd  placed  the  note  in  attorneys'  hands  for 
suit,  and  suit  was  brought  on  it  against  plaintiff  and  her  hus- 
band to  the  September  term,  1891,  of  the  Barton  circuit  court 
The  petition  in  that  case  did  not  describe  the  defendants  as 
husbwd  and  wife,  and  there  was  nothing  on  the  face  of  the 
petition  or  note  to  show  that  the  plaintiff  was  a  married  woman. 
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neither  was  there  any  such  information  in  the  aherifPa  rehn 
The  return  was  personal  serrioe  on  both  defendants.  Then 
was  no  answer  filed,  and  accordingly,  at  the  September  tens, 
the  court  rendered  final  judgment  by  default  against  both  de- 
fendants for  the  amount  of  the  note  and  interest^  nine  hmidiel 
and  twenty-five  dollars  and  thirteen  cents,  and  costs.  Afie^ 
ward,  a  brother  of  plaintiff  died  intestate,  leaving  certain  reil 
estate  in  Barton  county,  and  leaving  aa  his  heirs  at  law  a 
brother  and  three  sisters,  of  whom  the  plaintiff  was  one.  Exe- 
cution issued  on  the  above-mentioned  judgment,  and  under  it 
the  sheriff  sold  the  undivided  interest  of  the  plaintiff  in  thsi 
land  on  March  10,  1892,  and  the  judgment  creditor,  Jndd,  be- 
came the  purchaser  and  received  the  sheriff's  deed  acoordingfy. 
That  is  one  of  the  deeds  sought  to  be  canceled. 

In  October,  1893,  Judd  brought  suit  against  the  other  heiii 
^^  of  plaintiff's  deceased  brother  for  partition  of  the  hai, 
alleging  that  by  purchase  he  had  become  the  owner  of  the  ub- 
divided  interest  of  the  plaintiff,  Mrs.  Smoot  Plaintiff  in  thii 
suit  filed  a  motion  in  that  suit,  stating  that  she  owned  an  intei^ 
est  in  the  property  sought  to  be  divided,  and  asking  to  be  made 
a  party,  but  her  motion  was  overruled.  But  it  seems  she  Hi 
file  an  answer,  said  to  be  by  leave,  but  on  motion  of  tlie  plaiatif 
in  that  suit,  Judd,  her  answer  was  stricken  out. 

The  grounds  of  that  motion  were:  ''Because  Ella  O.  Smoot 
has  no  right  or  authority  in  law  to  be  made  a  party  defeodaat 
in  this  suit 

''Because  said  answer  seeks  to  try  the  title  to  a  tract  of 
land  described  in  plaintiff's  petition  and  sought  to  be  par- 
titioned. 

"Because  said  Ella  O.  Smoot  has  ample  remedy,  and  is 
fully  protected,  if  any  rights  she  has  which  will  not  be  afleeteJ 
by  ttie  proceedings  in  this  case." 

There  was  a  decree  for  the  sale  of  the  land  for  partitioD, 
and  it  was  sold  accordingly,  and  the  defendants  Amoa  Brand 
and  William  Jackson  became  the  purchasers  in  several  parts, 
and  received  the  sheriff's  deeds  for  the  parts  they  respectively 
purchased.    Those  deeds  are  also  assailed  in  this  suit. 

The  evidence  showed  that  the  sheriff's  return  on  the  aua* 
mens  in  the  suit  on  the  note  was  false  in  reference  to  the  piais- 
tiff  in  this  ease,  Mrs.  Smoot;  she  was  not  served  personally  as 
in  the  return  stated.  The  court  suffered  the  sheriff  to  testify 
that  when  he  called  to  serve  the  writ  Mrs.  Smoot  waa  quits 
aick  in  bed,  and  for  that  reason  he  did  not  intrude,  but 
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fhe  writ  on  Iier  husband,  who  was  codef endant,  and  left  a  copy 
€if  the  writ  with  him  for  his  wife,  and  npon  that  eridence  the 
court  allowed  the  sheriff  then  to  amend  the  retnnL  There  was 
some  effort  to  show  that  she  had  actual  knowledge  that  the  suit 
unm  pending^  but  the  proof  in  that  direction  was  not  very  pos* 
itive.  *^  One  of  the  attorneys  for  Judd  testified  that  he  called 
on  plaintiff  and  her  hudMnd  about  the  note  before  suit  was 
brought  to  try  to  collect  it,  and  gSTo  them  to  understand  that 
suit  would  be  brought  if  it  was  not  satisfactorily  arranged,  but 
that  he  had  no  further  conversation  with  her  until  after  the 
judgment  had  been  rendered,  when  there  was  some  negotia- 
tion between  them  looking  to  a  sale  of  the  land  and  a  purchase 
by  Judd  with  time  allowed  to  redeem;  that  negotiation  re- 
anlted  in  nothing.  He  said  that  in  that  negotiation  they  had 
an  attomqr's  advice;  that  attorney  was  called  by  defendants, 
and  over  plaintiff's  objection  that  if  he  was,  aa  he  claimed  to 
have  been,  plaintifPs  attorney,  he  was  incompetent  to  testify 
as  to  what  his  client  said,  the  court  allowed  him  to  testify. 

He  said:  ^  remember  having  had  a  conversation  with  you 
[defendant's  attorney]  in  regard  to  the  Judd  suit,  and  I  remem- 
ber distinctly  that  what  the  Smoots  wanted  in  that  case  waa 
tbat  I  delay  the  Downing  suit  and  the  Judd  suit  until  they 
eould  make  a  turn  in  their  affairs,  to  make  time  to  pay  the 
money;  that  is  all  they  wanted  as  far  as  the  representation  they 
made  to  me;  the  fact  is  as  to  the  Judd  suit,  Mr.  and  Mrs.  Smoot, 
when  they  talked  to  me  about  it,  said  that  Mr.  Judd  had  treated 
them  very  kindly  and  they  did  not  want  to  fight  the  suit,  and 
sunply  wanted  time  in  which  to  meet  the  obligation.'' 

''Cross-examined :  Q.  Were  you  employed  .by  Mr.  Smoot  to 
look  after  his  interest  in  this  Judd  suit?  A.  I  was  employed 
in  and  about  this  suit;  yes.  •  •  .  . 

'^Q.  Were  you  employed  by  Mr.  Smoot  to  look  after  this 
suit?    A.    In  the  way  he  wanted  it  looked  after,  I  waa. 

'^Q.    You  were  employed  by  him?    A.    Yes,  sir. 

^Q.    Did  you  let  that  suit  go  by  default?    A.    Yes,  sir. 

^Q.  Why?  A.  They  wanted  no  expenses  made  on  the 
agreement  that  Mr.  Judd  was  to  give  them  time  to  pay  off  the 

note. 

''Q.  When  was  that?  A.  I  do  not  think  I  ^^  talked  to 
Mrs.  Smoot  prior  to  tiie  time  judgment  was  rendered,  but  after 
'the  judgment  was  rendend  I  talked  to  her.  •  •  •  . 

^  Mrs.  Smoot  did  not  employ  you  to  look  after  that  Judd 
matter,  you  did  not  have  specific  employment  to  look  after 
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that  Jadd  matter  in  behalf  of  His.  Smoot?  A.  AbIMA 
originally,  Mr.  Smoot  talked  to  me  about  the  matter,  but  I  do 
not  remember  that  I  had  any  talk  with  Mrs.  Smoei  about  it 
nntil  after  the  judgment  was  rendered;  took  it  for  granted  fiiit 
it  interested  them  both^  she  was  his  wife;  whaterer  he  did  v:: 
all  righf 

It  was  not  disputed  that  after  the  judgment  was  rendend 
this  attorney  was  consulted  by  Mrs.  Smoot  in  relation  to  tte 
administration  of  her  deoeased  brother's  estate.  She  testified 
positiydy  that  she  nerer  spoke  to  him  about  the  Judd  suit,  and 
knew  nothing  herself  about  it,  nor  Uiat  a  judgment  had  bees 
rendered,  until,  in  looking  after  her  interests  in  her  brothel's  «- 
tate,  she  found  that  it  had  been  sold. 

The  foregoing  are  substantially  the  facts  in  the  ease.  Tb 
chancellor  found  the  issues  for  the  defendants  and  diamiSBed 
the  plaintiff's  bill,  from  which  decree  she  appeals. 

1.  The  case  was  tried  on  the  theory  that  the  note  was  a 
Missouri  contract,  and  subject  to  our  laws,  and  that  was  prob- 
ably correct,  although  it  was  signed  by  Mrs.  Smoot  in  Eiea- 
tucky,  mailed  to  her  husband  here,  who  signed  it  and  returned 
it  to  Kentucky,  where  it  was  deUvered  to  the  payee,  who  wu 
a  resident  of  fliat  state.  No  place  of  payment  is  mentiooed 
in  the  note,  but  as  the  makers  lived  here  and,  so  far  as  tha 
married  woman's  obligation  is  concerned,  the  property  diaiged 
with  its  payment  being  in  Missouri,  this  may  be  considered  ii 
the  place  intended  for  the  performance  of  the  contract  TbM 
daw  of  the  place  where  the  contract  is  to  be  performed  is  the 
law  of  the  contract 

That  point,  hQwever,  is  not  very  matmal  in  this  case,  b^ 
cause  ^^  in  1887  the  eommon-law  disability  of  a  married 
"woman  to  incur  a  general  personal  liability  by  making  a  proxn- 
issory  note  was  the  law  in  this  state,  and  if  there  waa  a  statute 
in  Kentucky  removing  such  disability  it  has  not  been  pleaded 
or  proven. 

It  is  conceded  by  the  counsel  on  both  sides  that  at  tbe 
date  of  the  note  in  question — 1887 — a  married  woman  could  not 
by  such  an  instrument  incur  the  liability  of  a  dd>t  for  which  a 
judgment  in  personam  could,  be  rendered  against  her,  to  be 
satisfied  generally  of  her  goods  and  chattels,  lands,  and  tene- 
ments. But  the  contention  for  the  defendants  is  that  in  1891i 
when  suit  was  brought  on  the  note,  she  had  been,  by  section 
6864  of  the  Revised  Statutes  of  1889,  reduced  to  the  conditioa 
of  ''a  feme  sole  so  far  as  to  enable  her  to  carry  on  and  trannet 
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businesB  on  her  own  account,  to  contract  and  be  contracted  with, 
to  sue  and  be  sued,  and  to  enforce  and  have  enforced  against 
lier  property  such  judgments  as  may  be  rendered  for  or  against 
her,  and  may  sue  or  be  sued  at  law  or  in  equity,  with  or  with- 
out her  husband  being  joined  as  a  party,''  and  that  therefore 
^when  the  court  at  that  date  rendered  judgment  against  her 
the  judgment  was  valid. 

If  a  person  sni  juris  is  sued  and  brought  regularly  into 
<:ourt  by  process  to  ansiRer  a  petition  that  states  on  its  face  a 
good  cause  of  action,  though  he  may  have  a  good  defense,  yet 
if  he  omits  to  plead  it,  or  if  he  pleads  it,  yet  fails  to  sustain  it  bj 
proof,  and  the  judgment  goes  against  him,  his  defense  is  ex- 
tinguished in  the  judgment  and  cannot  afterward  be  set  up 
against  it.  And  to  that  condition  modem  legislation  has 
brought  married  women. 

If  the  petition  in  the  case  of  Judd  t.  Smoot  had  stated 

upon  its  face  that  the  defendants  were  husband  and  wife  when 

the  note  was  mgned,  it  would  not  have  stated  a  cause  of 

action  against  the  wife,  because  it  would  have  shown  that  at 

^^^  that  date  she  was  incapable  of  making  a  note.    But  the 

petition  omitted  that  statement,  and  the  court  had  no  right  to 

presume  that  either  defendant  was  non  sui  juris.    But  if  Mrs. 

Smoot  was  in  court  by  process,  the  duty  devolved  upon  her  to 

plead  that  fact  and  that  would  have  been  a  complete  defense 

to  the  suit.    She  was  then  (assuming  that  she  had  been  duly 

served  with  process)  as  responsible  for  her  acts  in  relation  to 

that  suit  as  her  husband  was  for  his  own  acts ;  she  could  make 

her  defense  good  if  she  chose  to  do  so,  or  she  could  waive  it 

and  let  judgment  go  against  her,  and  if  she  waived  it  and  let 

the  judgment  go,  she  could  not  afterward  complain. 

The  nxmierous  cases  cited  in  the  briefs  of  counsel  to  show 
that  a  judgment  in  personam  against  a  married  woman  upon  a 
money  obligation  is  void  are  cases  that  arose  when  the  law 
recognized  that  a  married  woman's  highest  duties  were  those 
that  pertained  to  her  as  wife  end  mother,  and  when  it  did  not 
expect  of  her  that  close  attention  to  affairs  of  business  that 
is  expected  of  others,  and  when  it  drew  over  her  its  shield  of 
protection.  But  that  particular  protection  is  now  withdrawn, 
and  she  must  take  care  of  her  own  business  affairs.  In  the 
suit  of  Judd  V.  Smoot  the  petition  stated  a  cause  of  action,  the 
sheriff's  return  showed  that  the  process  had  been  served  upon 
both  defendants  in  person,  and  therefore  it  appeared  from  the 
record  that  the  court  had  jurisdiction  both  of  the  subject  of 
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the  mH  and  the  penont.  The  jodgmeBt  on  tiie  fue  rf  fti 
leooid  is  flDtiidy  HM.  and  cannot  be  aanikd  coOatenllj;  fiat 
1%  it  cannot  be  now  qneationed  on  the  ground  meielj  thit  & 
faet  existed  wbidi  mi^t  have  been  interposed  as  s  n£d  b> 
f enae  bnt  waa  not 

But  tbia  ia  not  a  collateral  attack,  nor  is  it  aa  atteapt 
merely  to  plead  now  a  def enae  which  ahe  had  the  epportnoi)} 
to  plead  then,  bat  whidi  <qpportimit7  die  n^lected.  Tlis at 
direct  aasanlt  in  a  court  of  equity  npon  the  jndgmeni  Ttee 
^^  ia  no  necessity  for  renewing  now  the  anthoritiei  on  fta 
brandi  of  equity  jurisdiction.  This  court  haa  noaxOj  Sar 
cnssed  the  sob ject  with  the  aid  of  the  anthoritiea  in  Wcmdedj  t. 
Lafayette  Co.,  150  Ma  685,  78  Am.  St  Bep.  474,  61  S.  W.745. 
The  doctrine  ia  thna  atated  by  an  able  law-writer:  'The  power 
and  jurisdiction  of  courts  of  equity  to  enjoin  a  party  fran  a* 
forcing  a  judgment  which  haa  been  obtained,  when  it  wonU  be 
against  conscience  to  permit  him  to  do  so,  is  at  the  piesent  dij 
so  firmly  establiahed,  so  salntaiy  in  ita  operation,  and  w  iho^ 
ougfaly  in  accord  with  the  promptings  of  justice,  that  it » 
difficult  to  realise  the  atubbomness  and  bitter  jeslouqr  ^ 
which  the  bq^inninga  of  its  ezerotse  were  reei8t6d'\-  1  Black  on 
Judgments,  see.  356.  Another  eminent  tert*writer  \m  Biid: 
'^Wheie  the  defendant  in  an  action  at  law  has  a  good  defeiue 
on  the  merits,  which  he  is  preTented  by  accident  from  setting 
np  or  making  ayailable,  without  any  n^Iigence  or  inajttention 
on  hia  part,  and  a  judgment  ia  rendered  against  him,  equity  w 
exercise  its  jurisdiction  on  his  behalf  by  enjoining  further  pro- 
ceedings to  enforce  the  judgment,  or  by  setting  it  aside  to  M 
a  trial  may  be  had  on  its  merits*':  2  Pom«roy's  Equitf  Jnii- 
prudence,  sec  836.  And  what  is  there  said  of  accident  is  ^ 
peated  by  the  same  author  concerning  mistake  and  fnmi 
2  Pomeioy'e  Equity  Jurisprudence  sees.  871,  919.  The  authof 
also  gives  definitions  of  the  terms  '^accident* '  and  "nMbr 
as  aifecting  equity  jurisdiction  in  sections  823  and  839. 

When  the  law-books  speak  of  a  defense  on  the  meiitB  rf 
means  legal  merits — merits  that  the  law  recognizes  and  jp^ 
effect  to.  That  Mrs.  Smoot  had  sudi  a  defense  to  that sdt'^ 
conceded ;  that  that  defense  waa  known  at  the  time  to  the  pl^ 
tiff  in  that  case  is  conceded;  that  she  was  not  in  fact  eerrrf 
with  process  in  the  case  and  did  not  know  that  the  suit  vn 
pending  is  clearly  shown  by  the  eridence.  She  had,  therefom 
no  opportunity  to  make  her  defense.  Nor  was  the  pUi^tu^ 
•**  in  that  suit,  Judd,  entirely  without  fault  in  the  niatter. 
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Be  knew  ihat  she  was  a  married  womaa  and  was  not  legally 
Mnmd  on  the  note,  yet  he  omitted  to  state  in  his  petition  that  the 
lef endants  were  husband  and  wife.  It  cannot  be  said  of  Quit 
^mieaion  that  it  was  fraudulent,  because  when  the  plaintiff 
Bled  his  petition  he  oansed  summons  to  issue  to  bring  in  the 
ief endants,  and  he  had  a  right  to  presume  that  Mrs.  Smoot 
iv-onld  be  8umm<med  in  the  regular  way,  and  that  when  she 
should  be  brought  into  court  she  could  plead  the  fact  if  she 
chose  and  that  would  »d  it  But  that  omission  is  a  faet  wfaidi 
conspired  with  other  facts  to  deprive  her  of  her  defense  without 
any  n^lect  on  her  part  A  court  of  equity  interposes  in  such 
matters  when  wrong  has  been  done  through  accident  or  mis- 
take as  readily  as  when  tiiere  has  been  fraiidL 

When  the  fact  was  proven  beyond  controrerqr  that  the 
sheriff's  return  on  the  summons  was  false,  the  court  allowed 
him,  over  plaintiff's  objection,  to  testify  that  he  gave  a  copy 
of  the  writ  to  plaintifPs  husband  for  her.  The  court  in  the 
trial  of  this  case  had  no  right  to  allow  the  sheriff  to  amend  his 
return  in  that  case.  The  only  issue  in  this  case  on  the  point 
of  the  sheriff's  return  was  in  relation  to  the  return  as  it  was 
when  the  judgment  by  default  was  rendered.  That  return 
she  averred  was  false,  and  issue  was  joined  on  that  averment. 
Her  proof  was  addressed  to  that  issue  and  it  sustained  her 
averment  beyond  controversy.  If  she  had  been  informed  that, 
in  case  she  succeeded  in  showing  that  the  return  in  issue  was 
&Ise,  the  defendants  would  be  allowed  to  spring  another  re- 
turn on  her  and  give  her  a  new  issue  to  try,  die  might  have 
been  prepared  for  that  also.  But  she  was  not  required  to 
make  such  preparation  nor  to  anticipate  such  an  issue.  The 
defendants  strove  to  maintain  the  return  as  it  was;  when  the 
plaintiff  offered  her  eridence  to  disprove  it,  they  objected  on 
the  ground  that  the  return  was  conclusive,  and  it  was  not  until 
^^  the  f alsily  was  proven  that  an  attempt  to  set  up  another 
return  was  made.  The  dieriff  was  defendant's  witness,  but  he 
could  give  no  explanation  or  excuse  for  the  falsity  of  the  re- 
turn. He  said:  ^T,  do  not  know  what  made  me  make  the  re- 
turn as  I  did.'' 

There  was  some  attempt  to  show  that  the  plaintiff  had  actual 
knowledge  of  the  pendency  of  the  suit  But  the  defendant's 
evidence  on  that  point  went  scarcely  further  than  tending  to 
show  that  she  knew  the  note  was  in  the  hands  of  attorneys  and 
fliat  suit  was  threatened.    Against  her  own  positive  testimony 
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thai  (A*  bad  bo  knowledgB  of  Cbe  nit  until  after  the  jnlpfBi 
hid  been  xendeied  tibere  ib  waacdj  any  evidence  at  aD. 

Bfen  HMt  attoni^  who  daimed  to  rgproacnt  her  (and  rim 
teatimonj  waa  clearly  ineompeieDt)^  wfailet  he  testified  in  diii 
aa  to  what  'the  Smoota^  wanted  ""aa  fiir  aa  tiie  refROOiiiln 
thej  made  to  me,*'  yet  on  croBa-ezamination  he  aaid  ^ai  i 
waa  Mr.  Smoot  who  apoke  to  him,  and  that  he  did  not « 
Mra.  Smoot  nntil  after  the  judgment  waa  rendered.  Her  isA 
many  waa  that  dia  knew  nothing  of  it  imtU  her  intoot  ii 
the  land  had  been  sold. 

There  are  nnmerona  decisiona  in  thia  atate  in  whidi  it  a 
held  that  the  aherifPa  retom  on  flie  writ  ia  oondmiYe  at  be* 
tween  tiie  partiea  to  the  aoit:  Heath  y.  IGaaoori  et&  By.  Co,  B 
Mo.  617;  Deeker  ▼•  Armatrong,  87  Mo.  316;  State  t.  FIbi, 
100  Mo.  429, 13  S.  W.  712.  But  Uiat  weU-eatabliahed  priaqde 
of  law  baa  no  application  in  a  aoit  in  equity  to  set  aaide  fte 
judgment  founded  on  the  return  on  the  eqtiitable  groimd  d 
fraud,  accident  or  miatakeL  The  fact  that  Mra.  Smoot  n^ 
baTe  a  remedy  at  law  by  auit  on  the  aherifPa  bond  doea  not  it 
priTe  her  of  her  remedy  in  equity  to  vacate  the  judgment  eb* 
tained  by  meana  of  the  falae  return.  The  remedy  at  law  vldA 
will  defeat  *^  a  suit  in  equity  ia  a  remedy  on  the  aame  mm 
of  action  againat  the  aame  defendanta:  Thorn  ft  Hunkina  Ge^i^ 
Citiiena'  Banl^  158  Mo.  272, 59  8.  W.  109,  and  authoritiea  Iboi 
dted« 

It  baa  been  frequently  hdd  in  othen  states  fliat  a  jndgaoft 
by  default  rendered  on  a  falae  return  will  be  art  aaide  or  ili 
execution  enjoined  in  a  court  of  equity:  Crafta  t.  Dexter,  8 
Ala.  767, 42  Am.  Dec  666;  Bice  ▼.  Tobiaa,  89  Ala.  214^  7  Sooik 
765;  Bdl  t.  Williama,  1  Head,  229;  Bidgeway  ▼.  Bank  of  Tei- 
nessee,  11  Humph.  528 ;  McNeill  ▼.  Edie,  24  Ean.  108 ;  Bya 
▼•  Boyd,  88  Ark.  778;  Blakedee  ▼•  Murphy,  44  Goim.  188; 
Great  Weetem  Min.  Go.  ▼.  Woodmaa  etc.  Min.  Ca,  12  Ook 
46,  13  Am.  St.  Bep.  204,  20  Pac  771;  Hickey  t.  Stone^  « 
111.  453.  Indeed,  it  would  be  so  oontiary  to  rig^t  and  j» 
tice  to  allow  a  judgment  obtained  by  audi  means  to  stand  thai 
it  is  strange  there  could  be  any  question  of  the  power  and  di^ 
of  a  court  of  conscience  in  the  premises. 

The  constitution  of  Missouri  ordaina  that  '^o  person  diil 
be  depriTed  of  life,  liberty,  or  property  without  dae  jso- 
cess  of  law.''  A  more  flagrant  violation  of  thia  constitutioBftI 
provision  cannot  be  conceived  than  to  take  one'a  property  tf 
meana  of  a  falae  return  of  the  prooeaa.    But  the  root  of  eqnitf 
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uriidktioii  in  mdi  cases  is  planted  deeper  fhan  in  eren  awrifc- 
m  conBtitation ;  it  is  planted  in  that  enlightened  sense  of 
ight  and  jnstice  that  lies  at  the  foundation  of  all  onr  laws  and 
Inds  chief  expression  in  a  conrt  of  equity. 

Mrs.  Smoot  had  a  good  defense  to  that  suit,  and  the  plain- 
LS  there  knew  it,  and  by  means  of  a  false  return  judgment  by 
efault  was  rendered  against  her;  thus^  without  &ult  on  her 
art  she  was  afforded  no  opportunity  to  interpose  her  defense. 
Inch  a  judgment  cannot  be  suffered  to  stand  in  a  court  of 
quity. 

2.  Execution  issued  on  the  judgment,  and  under  it  the 
heriff  sold  Mrs.  Smooths  undiYided  interest  in  the  land  she  in- 
lerited  from  her  brother,  and  at  the  sale  the  plaintiff  in  the  ^^ 
zecutiony  Judd,  became  the  purchaser.  Then  he  instituted 
iroceedings  for  partition  against  the  other  heirs.  Mrs.  Smoot 
letitioned  the  court  to  be  made  a  party  to  the  proceeding,  but 
ler  petition  was  denied.  She  filed  an  answer,  howerer,  in 
rhich  she  denied  that  Judd  had  acquired  title  to  her  int^esty 
nd  sought  to  raise  an  issue  as  to  plaintiff's  title,  but  on  motion 
1  the  plaintiff  in  that  suit  her  answer  was  stricken  out,  and 
he  cause  proceeded  to  final  decree  under  which  the  property 
ras  sold  for  partition,  and  the  defendants  Brand  and  Jackson 
lecame  the  purchasers  at  the  sale.  Now,  it  is  insisted  that  the 
lecree  in  that  case  is  conclusiYe  against  the  title  asserted  by 
frs.  Smoot  here^  that  what  was  there  adjudged  is  as  to  her  res 
djudicata. 

The  court  refused  to  admit  her  as  a  party,  and  struck  out 
ler  answer  upon  the  ground  that  the  question  of  title  could 
lot  be  tried  in  that  case,  and  that  any  interest  she  might  have 
n  the  land  could  not  be  affected  by  the  decree  and  proceedings 
here.  Those  were  the  grounds  asserted  by  the  plaintiff  in 
hat  case  in  his  motion  to  strike  out,  and  that  is  what  the  court 
leaded.  That  ruling  was  res  adjudicata  of  that  point,  and  it 
ras  the  only  thing  decided  in  that  case  that  was  res  adjudicata 
«  to  Mrs.  Smoot  As  to  the  dispute  between  Mrs.  Smoot  and 
he  plaintiff  in  that  case  in  reference  to  her  claim  of  title, 
here  was  no  decision.  There  is  nothing  in  that  proceeding 
hat  impairs  the  rights  she  asserts  here. 

8.  The  purchasers  at  the  sheriffs  sale  under  the  decree  in 
he  partition  suit  acquired  the  title  that  the  parties  to  that  suit 
tad  nothing  more :  Be?.  Stats.  1889,  sec.  7089,  now  Bev.  Stats. 
1899,  sec.  4353;  Pentz  ▼.  Kuester,  41  Mo.  447;  Cashion  t. 
faina,  47  Mo.  188;  Stephens  ▼•  Ellis,  65  Mo,  456;  Hart  v. 
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Steedman,  98  Mo.  4«8,  11  S.  W.  993.  Th^  took  at  Osak 
wfaaterer  Mr.  Jndd  bad  to  eoiiTejr  of  the  intemt  fiiat  Mb. 
Smoot  inherited  from  her  brother,  and  fhqr  took  it  subject  tD 
her  equitiea^  Aa  ^^  against  Mr.  Jndd,  tiie  phuntiff  is  en- 
titled to  a  eanedlation  of  tlie  aheriiTa  deed  under  the  execntiiB, 
and  aa  againet  the  pnrchaaers  at  the  partition  sale  ahe  is  ai& 
tied  to  the  aame,  the  eflCect  of  whidi  ia  to  ipeat  tiie  title  of  as 
imdiTided  one-fonrUi  of  the  land  in  her,  and  die  ia  alao  catzQd 
to  an  aooount  from  them  of  flie  rente  and  prc^ti  ef  her  oa- 
f  onrth  interest 

The  judgment  ia  rereraed  and  tiie  cause  ia  remanded  to  fte 
circuit  court  of  Barton  oonnftj,  irilh  directicna  to  enter  a  deem 
enjoining  defendant  Judd  from  enforcing  hia  judgment  res* 
dered  at  the  September  term  of  that  court,  so  far  as  it  ifleeb 
Mrs.  Smoot,  and  canceling  the  eherilPa  deed  to  Judd,  dilri 
March  10,  1892,  and  declaring  that  tiie  plaintifF,  Mn.  Smoot, 
is  entitled  to  an  undivided  one-fourth  of  the  land  deeciibed  is 
the  petition  in  the  partition  suit  in  spite  of  the  sale  made  \f 
the  sheriff  under  the  decree  in  that  suit,  and  directing  aa  a^ 
counting  by  defendants  Brand  and  Jackson  with  plaintiSaC 
the  rents  and  profits  had  and  recaved  by  tiiem,  lespectifdj, 
of  her  undivided  fourth,  and  upon  the  coming  in  of  the  aeeonat 
and  ascertaining  of  the  amounts  due  her,  rendering  judgmcfit 
in  her  favor  for  the  same  against  those  two  defendantB^  le- 
spectively,  each  for  the  amount  he  has  received^  and  judgiMBt 
against  all  the  defendants  for  costs. 

All  concur,  except  Marahall,  J.,  absent 

OK  BSHEABIKa 

YALLIANT,  J.  Upon  a  reconsideration  of  this  cauae  ea 
the  motion  for  rehearing,  we  are  of  the  opinion  that  the  enA 
of  justice  would  be  better  served  by  remanding  the  cause  to  ib 
circuit  court  for  trial  de  novo,  with  leave  to  defendants,  if  th9 
se^  fit,  to  amend  their  answer  admitting  the  falsity  of  the  re- 
turn as  made,  but  averring  service  in  fact  of  the  nature  indi- 
cated by  ^^  their  evidence^  and  actual  notice  to  tiie  plaiatif 
of  the  pendency  of  the  suit,  upon  which  plaintiff  may  join  iasoe. 

We  see  no  reaeon  to  change  our  views  on  the  law  pcMnta  cob- 
tained  in  the  original  opinion.  In  their  argument  on  this 
motion  counsel  comment  on  the  failure  of  the  plaintiff'a  hat- 
band to  testify  at  the  trial.  Upon  the  issue  relating  to  tb 
service  aa  the  pleadinin  were  at  that  trial  the  husband  was  sot 
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i  coxnpetent  witneas^  but  if  an  issne  is  tendered  ahowing  that 
le  ^was  made  by  the  aherifl  the  agent  to  deliTer  the  writ  to  his 
Mrif  e»  he  would  be  a  competent  witness  on  that  point. 

The  judgment  of  this  court  of  date  March  12^  1901,  is  there- 
Fore  80  modified  that  instead  of  remanding  the  cause  with  direc- 
blons  to  enter  a  decree  as  therein  specified^  the  judgment  of  the 
circuit  court  is  reyersed  and  the  cause  remanded  to  that  court 
for  a  trial  de  noro^  according  to  the  views  in  our  original  opin- 
ion and  herein  expressed,  and  with  leave  to  amend  the  pleadings 
as  above  indicated. 

Brace^  P.  J.,  and  Bobinson,  J.,  who  concurred  in  tbe 
opixiion,  concur  also  in  what  is  here  said. 


Tvdgmsal— The  slierlfrs  retom  Is  not  conclusive  In  equity  In  a 
suit  for  rdlef  from  a  judgment  There  Is  authority,  however,  to 
the  contrary:  Bee  th»  monographic  note  to  Little  Bock  etc.  By.  Go. 
▼.  IVellB,  54  Am.  8t  Bep.  244-248. 

J'tidgment— Harried  Women.— On  Belief  ftom  Judgments  against 
married  women,  see  the  monographic  notee  to  Fnrman  v.  Fnrman, 
60  Am.  8t  Bep.  6BMBS;  Little  Boek  ete.  By.  Oa  t.  Wells,  64  Am. 
et.  Bep.  254,  ton 
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SUPREME   COITBT 


OREGON. 


UABES  ▼.  STEPHENa 

[88  Or.  65,  63  Pac  S^i.] 

BXSOUnON— MOTION  TO  QUASH.~If  an  execBtton  fi  fr- 
regularly  laaoed,  or  te  being  executed  in  an  faregolar,  oppreaaiTe^  or 
fmudalent  mann^ ,  a  motion  to  quash  is  the  proper  remedj  ftr 
the  Injured  partj. 

BXBOUTION  SALE.— AN  INJUNCTION  WILI.  NOT  ISSCS 
to  restrain  an  execution  sale  because  of  irregularity  in  the  iasuiBee 
of  the  writ,  and  In  the  subsequent  proceedings  thereunder. 

INJTJNOnON  AGAINST  BXEGUTION  SALB— ISSUANCI 
OF— IRRBOULARITIES  WILL  NOT  JUSTIFY.— Whra  the  lafr 
Yidual  personal  property  of  a  suryiving  partner,  who  Is  admlBl^ 
trator  of  the  partnership  estate,  is  seized  under  execution  oo  a 
Judgment  against  the  firm,  a  sale  thereunder  will  not  be  reBtrained 
by  injunction,  because  the  execution  was  issued  In  the  nnme  of  a 
dead  man,  or  the  Judgment,  prior  to  the  issuance  of  the  exeeotloa, 
had  been  presented  as  a  claim  against  the  estate,  and  neither  al- 
lowed nor  disallowed,  nor  because  the  levy  was  made  on  Indirldiiil 
personal  property.    A  motion  to  quash  Is  the  proper  remedy. 

J.  C.  Fullerton,  for  the  appellant 

Coshow  &  Sheridan  and  0.  P.  Coshow,  for  the  i^gpondenta 

^  BEAN,  C.  J.  Injunction  by  Asher  Marks  against  E.  L 
Stephens  and  others  to  enjoin  the  sale  of  personal  property  be 
longing  to  the  plaintifl,  under  an  execution  issued  on  a  judg- 
ment rendered  in  July,  1891,  in  favor  of  John  Pearoe  and 
others,  and  against  the  plaintiff  and  S.  Marks,  partners  as  SL 
Marks  &  Co.,  and  one  F.  C.  BuelL  The  complaint  alleges,  is 
substance,  that  John  Pearce,  one  of  the  judgment  crediton^ 
died  in  1891  and  S.  Marks  in  1893 ;  that  the  plaintiff  was  ap- 
pointed administrator  of  the  partnership  estate  of  Marks  k 
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30.9  and  in  1894  a  {nnfcripiE  of  the  judgment  referred  to  was 
vreaented  to  him,  as  snch  administrator^  for  allowance;  that 
heETeafter,  on  the  twenty-eighth  day  of  February,  1899,  an  eze- 
ration  was  issued  thereon,  and  in  March  one  hundred  and  fifly 
lackB  of  wheat,  the  individual  property  of  the  plaintiff,  were 
evied  upon  and  adyertised  for  sale,  and  will  be  sold  tiiereunder 
mlese  the  dieriff  is  restrained ;  that  sudi  execution  was  wix>ng« 
Nil  and  unlawful  for  Hie  reasons:  1.  That  it  was  issued  in  the 
lame  of  John  Pearce,  who  had  died  long  prior  to  the  date 
liereof ;  8.  That  prior  to  its  issuance  Pearo^s  administrator 
lad  presented  the  judgment  as  a  daim  against  the  estate  of  S. 
Marks  ft  Co.,  and  it  had  neither  been  aUowed  nor  disallowed  by 
'he  administoator  thereof;  and  3.  That  the  levy  on  iiie  prop- 
srty  of  the  plaintiff  is  wrongful  and  void,  because  his  individual 
property  is  not  liable  to  seizure  and  sale  under  execution  issued 
yn  a  judgment  against  the  firm  of  S.  Marks  ft  Co.  A  demur- 
rer to  the  complaint  was  sustained  in  the  court  bdow,  and  the 
plaintiff  appeals. 

It  is  elementary  law  that  an  injimction  will  not  issue  where 
there  is  an  adequate  remedy  at  law,  and  therefore  equity  will 
not  restrain  a  levy  or  sale  of  property  under  execution  on  ac- 
count of  mere  errors  or  irregularities  in  its  issuance  or  pro- 
ceedings thereunder;  for,  as  said  by  Mr.  Freeman,  ''courts  of 
equity  do  not  presume  to  exercise  supervisory  power  over  courts 
of  law  with  m  view  of  correcting  ^  the  decisions  of  legal  tri- 
bunals.   They  interfere  only  in  cases  of  fraud,  accident,  mis- 
take^  surprise,  or  where  some  unconscionable  use  of  a  legal 
right  or  title  is  made  or  threatened.    If  an  execution  is  irregu- 
larly issued,  or  is  being  executed  in  an  irr^^r,  oppressive,  or 
fraudulent  manner,  the  court  out  of  which  it  issued  can  usu- 
ally, on  motion,  grant  appropriate  and  adequate  relief;  and, 
where  it  can  do  so,  equity  will  not  interpose,  except  to  stay  pro- 
ceedings until  the  ordinary  means  of  obtaining  redress  can  be 
pursued  at  law^:  2  Freeman  on  Executions,  2d  ed.,  sec.  436. 
See,  also,  8  Ency.  of  PL  ft  Pr.  475;  Stafford  v.  Sibley,  106 
Ala.  189,  17  South.  324;  Foard  v.  Alexander,  64  N.  C.  69; 
Gregory  v.  Ford,  14  Cal.  138,  73  Am.  Dec  639.    Now,  the  only 
ground  assigned  for  relief  is  alleged  irregularity  in  the  issuance 
of  Ihe  execution  and  the  subsequent  proceedings  thereunder, 
for  which  a  motion  to  quash  in  the  court  issuing  the  process 
would  have  afforded  an  adequate  and  complete  remedy.    There 
is  no  allegation  of  any  fact  requiring  the  interposition  of  a 
court  of  equity,  or  giving  it  jurisdiction  to  interfere  by  injunc- 
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tkn.  It  IS  aigmed  ihat,  because  the  property  Isriei  vpa  n 
personal,  the  sale  of  whidi  would  pass  the  title  witikont  n^ 
of  redemptioB,  equity  should  interfere  by  injunction,  beam 
such  sale  iai|^t  take  place  before  a  motion  to  qnssh  cooldlK 
heard.  But  there  is  no  allq^ation  in  the  complaiiit  upon  vM 
to  base  such  a  eontention,  and,  if  there  wore,  it  would  not  pn 
the  court  jurisdiction  to  perpetually  enjoin  the  enf oToemat  i 
the  execution^  although,  according  to  wane  of  the  autfaoritia, 
it  might  stay  the  proceedings  until  the  motion  to  qaaA  coaU 
be  disposed  of.  It  follows  from  these  Tiews  that  the  plaintif i 
remedy  was  by  a  motion  in  the  court  issuing  the  prooeBB,  ai 
not  by  a  proceeding  in  equity.  There  was,  therefore,  no  emr 
in  sustaining  the  demurrer,  and  the  decree  of  the  court  belsv 
will  be  a£Srmed. 


Znjuactlon.— Merely  Irrefular  Judsnents  cannot  be  tfijolned,  M 
ToM  ones  msy  be:  Leyystein  t.  O'Brien,  106  Aim.  352,  54  Am.  ft 
ReiK  50,  17  Soath.  650.  Void  proceedings  in  execution  vomj  In  » 
strained:  Forbes  t.  HaU,  102  Ga.  47,  OS  Am.  8t  Rc».  1S2,  2B  &  K 
915.  But  it  Is  bdd  in  St  Louis  etc  By.  Ga  t.  Lowder.  138  MftSft 
eo  Am.  8t  Bep.  6e5»  80  S.  W.  790,  that  an  Injunction  does  not  li 
agsinst  an  execution  issued  upon  a  roid  judgment  rendeied  bf  i 
justice  of  tbe  peaces  the  defendant  having  an  adequate  reaidf  a 
law. 
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[88  Gr.  es,  e2  Pac  751.] 

NBGOTIABLIB  INSTRUMBNTa-DISHGNGB  GF  BY  HOV- 
PATMBNT  GF  INTEREST.— A  note  is  not  dishonored,  by  reus 
of  a  failure  to  pay  interest  prior  to  the  maturity  of  the  prfodvil 
in  the  absence  of  a  stipulation  to  that  effect  as  it  fell  doa 

NBGGTIABIiB  IN8TRUMBNTS  —  DEFBNSa  -  TBI 
BBBAOH  GF  AN  EXBGUTGRY  GGNTRAGT,  such  as  a  bond  ftr 
a  deed,  which  forms  the  consideration  for  a  negotiable  ptomisMiT 
note,  fs  not  a  defense,  in  whole  or  in  part,  a^piiDst  an  indorse  vbj 
took  the  note  for  yalue  before  maturity,  though  he  liad  sotioea 
the  contract,  unlesa-he  was  also  infonned  of  the  breacii  befost 
its  purchase. 

Action  by  the  bank  against  Floss.    A  demurrer  to  the  tt* 
awer  was  sustained,  and  the  defendant  appealed. 

Bobert  C.  Wright,  for  the  appellant 

Richard  W*  Montague,  for  the  respondent 
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BEAN,  C.  J.  Action  by  the  United  States  National 
Sank  against  L.  Ferd  Floss  upon  a  promissory  note  for  six  hun- 
dred and  thirty-nine  dollars,  executed  and  delivered  by  the  de- 
fendant to  Leaner  Oray  on  November  1,  1892;  and  by  her  as- 
signed to  the  plaintiff  before  maturity.  The  note  contains  the 
stipulation  that  it  shall  be  paid  ''in  monthly  installments  of 
fifteen  or  more  dollars  each  month,  together  with  the  full 
amount  of  interest  due  on  this  note  at  ^^  the  time  of  payment 
of  each  instalhnent;  the  first  installment  to  be  paid  one  month 
from  the  date  hereof,  and  the  other  installments  monthly  there- 
after until  the  whole  sum  has  been  paid.''  Each  installment 
of  the  principal  had  been  paid  as  stipulated  prior  to  the  assign- 
ment to  the  plaintiff,  but  no  payment  had  been  made  on  the 
interest  As  a  def^ise,  the  answer  sets  up:  1.  That  plaintiff 
is  not  a  bona  fide  holder,  but  took  the  note  with  notice  of  its 
dishonor  on  account  of  the  defaulted  interest;  9.  That  the  con- 
sideration for  the  note,  of  which  plaintiff  had  notice  at  the 
time  of  its  purchase,  was  a  bond  for  a  deed,  made  by  the  payee, 
containing  a  stipulation  that  upon  payment  of  the  note  at  ma- 
turity she  would  convey  to  the  maker  certain  described  premises 
by  good  and  sufScient  warranty  deed,  free  from  all  liens  and 
encumbrances,  and  that  the  titie  to  the  land  so  agreed  to  be 
conveyed  became  encumbered  by  a  judgment  lien  or  otherwise 
some  time  between  April  S2d  and  December,  1895,  and  hence 
she  was  unable  at  the  maturity  of  the  note  to  comply  with  her 
bond.  A  general  demurrer  to  the  answer  was  sustained,  and  its 
sufficiency  is  the  sole  question  on  this  appeaL 

1.  It  is  first  contended  that  the  note  upon  which  the  action 
is  based  was  dishonored  at  the  time  of  the  purchase  by  the  plain- 
tiff, because  of  the  def aidt  in  the  payment  of  interest  Several 
decisions  are  cited  in  support  of  this  contention  (First  Nat 
Bank  v.  Conmiissioners  of  Scott  County,  14  Minn.  77,100 
Am.  Dec.  194;  Newell  v.  Oregg,  51  Barb.  263;  National  Bank 
•of  North  America  v.  Barby,  108  Mass.  497;  Vinton  v.  Eling, 
4  Allen,  662;  Chouteau  v.  Allen,  70  Mo.  290),  some  of  which, 
but  not  aU,  hold  that  a  failure  to  pay  interest  at  the  agreed 
date  constitutes  dishonor  of  negotiable  paper.  But  the  better 
rule,  and  the  one  supported  by  the  text-writers  and  the  great 
weight  of  authoriiy,  is  that  a  note  is  not  overdue  by  reason  of 
s  failure  to  pay  interest  prior  to  the  maturity  of  the  principal, 
in  the  absence  of  a  stipulation  to  that  effect,  because  the  inter- 
est is  a  mere  incident  to  the  debt :  '^^  Tiedeman  on  Commercial 
Paper,  sec  297;  1  Daniel  on  Nq^otiable  Instruments,  4th  ed., 
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see.  787;  EeOey  t.  Wliitney,  45  Wis.  110^  30  Am.  Bepu  €97; 
Ptttenon  t.  Wright,  64  Wis.  289,  26  N.  W.  10;  Cooper  t. 
Hocking  YaL  Nat  Bank,  21  Ini  App.  358,  69  Am.  St  Bep. 
865,  50  N.  E.  775.  And  certainly  this  mitst  be  so  irliere  a  note 
Ib  payable  in  installmenta,  each  of  which  has  been  prompfly 
paid  as  it  fell  due.  The  reaaon  for  the  rule  that  negotiable 
paper  transferred  after  maturity  ia  aubject  to  the  Bame  defen» 
in  the  hands  of  an  assignee  as  could  have  been  made  betveoi 
the  original  parties  is  that  payment  must  be  preanmed  to  hsit 
been  withheld  because  the  maJcer  had  some  diefenae.  But  tiiis 
reason  cannot  apply  where  the  installmenta  of  principal  bait 
been  regularly  paid,  although  there  may  haTe  been  de&ult  ii 
the  payment  of  interest 

2.  It  is  next  insisted  that  the  plaintiff  had  such  notice  of 
the  infirmity  of  the  note  as  would  subject  it  to  any  defesff 
good  against  the  assignor.    The  only  allq;ation  in  the  ansvff 
upon  this  subject  is  'that  plaintiff  and  its  cheers  well  Voew 
that  interest  on  unpaid  balances  at  the  time  of  tiie  matnritr 
of  many  installments  was  not  paid,  and  plaintiff  well  knev  d 
the  true  condition  of  the  title  to  the  said  lot,  and  of  donds  upcs 
the  same,  long  prior  to  May  27, 1896,  and  at  all  such  times  hd 
full  knowledge  of  the  facta  herein  set  out,  and  of  facts  soS- 
dent  to  put  plaintiff  upon  full  inquiry  concerning  the  said  pay- 
ments, defaulted  interest,  the  bond  given  in  connection  with 
the  note,  and  of  the  title,  and  plaintiff  also  well  knew  sui 
things  long  prior  to  the  maturity  of  the  last  installment  of  sud 
note,  and  long  prior  to  any  time  when  the  plaintiff  may  have 
become  possessed  of  said  note  either  as  collateral  security  or  is 
its  own  right''    This  allq;ation  falls  far  short  of  an  aTennent 
that  plaintiff  had  knowledge  of  the  breach  of  the  bond  for  a  deed 
when  the  note  was  transferred  to  it    It  may  possibly  be  cod- 
strucd  to  charge  that  plaintiff  knew  of  the  defaulted  intez^ 
and  the  consideration  of  the  note  at  the  time  of  its  pnrcbase. 
But,  even  if  this  be  true,  ^  the  failure  or  inability  of  tbe 
payee  to  comply  with  the  terms  and  conditions  of  her  hani 
is  no  defense  to  this  action.    Mr.  Tiedeman  says  (Tiedeman  on 
Commercial  Paper,  sec  300) :  'The  authorities  generally  hoU 
that  the  purchaser  of  commercial  paper  is  not  burdened  witb 
the  requirement  to  see  to  the  execution  and  full  performance 
of  the  consideration,  merely  because  he  knows  what  it  ia' 
And  in  1  Parsons  on  Notes  and  Bills,  261,  it  ia  laid  down  fliai 
'^owledge  on  the  part  of  the  holder,  at  the  time  he  took  tltf 
note,  that  it  was  not  to  be  paid  on  a  specified  contingency,  a 
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not  sufficient  to  defeat  his  right  to  recover^  although  the  con- 
tingency had  then  happened,  if  he  was  ignorant  of  this  fact'' 

In  Jennings  t.  Todd,  118  Mo.  296,  40  Am.  St  Bep.  373, 
24  S.  W.  148,  Mr.  Justice  MacFarlane  says:  **No  well-consid- 
ered case  can  be  found  in  which  a  collateral  contemporaneous 
agreement  providing  that  the  note  should  not  be  paid  in  the 
event  that  an  executory  contract,  which  was  the  consideration 
of  the  note,  should  not  be  performed,  has  been  allowed  to  defeat 
the  negotiability  of  the  note  in  the  hands  of  an  indorsee,  though 
he  had  notice  of  such  agreement  A  great  part  of  the  improve- 
ment of  the  country,  and  of  business  generally,  is  carried  on 
with  money  raised  by  the  discount  of  notes  given  upon  execu- 
tory contracts;  and  if  the  maker  could  be  allowed  to  defend 
against  such  notes,  in  case  of  a  breach  of  contract,  on  the 
gronnd  that  the  indorsee,  though  in  other  respects  bona  fide, 
had  knowledge  of  the  transaction  out  of  which  the  note  grew, 
an  confidence  in  such  notes  as  negotiable  paper  would  be  de- 
stroyed, and  such  business  would  be  paralyzed.  By  making 
and  ddivering  a  negotiable  note,  the  maker  is  held  to  intend 
that  it  may  be  put  in  circulation,  and  that  no  defenses  against 
it  exist.  In  purchasing  such  note,  no  inquiry  as  to  the  consid- 
eration is  required.  If  a  failure  of  consideration  occur,  the 
makei*  must  look  to  the  payee  for  indenmity.''  The  breach  of 
an  executory  contract  whidi  forms  the  consideration  for  a  ne- 
gotiable ^  promissory  note  is  not,  therefore,  a  defense  in  whole 
or  in  part  against  an  indorsee  who  took  the  note  for  value  be- 
fore maturity,  even  if  he  had  notice  of  the  contract,  unless  he 
was  also  informed  of  the  breach  before  its  purchase:  Miller  v. 
Ottaway,  81  Mich.  196,  21  Am.  St  Bep.  513,  45  N.  W.  665; 
Nebraska  Nat  Bank  v.  Pennock,  55  Neb.  188,  75  N.  W.  554; 
Davis  V.  McCready,  17  N.  T.  230,  72  Am.  Dec  461;  Si^l  v. 
Chicago  Trust  etc.  Bank,  131  111.  569,  19  Am.  St  Bep.  51,  23 
N.  E.  417.  These  decisions  cover  many  aspects  of  the  ques- 
tion, from  a  collateral  oral  agreement  to  the  recital  of  the  con- 
tract or  consideration  in  the  note  itself.  The  opinions  cover 
the  different  phases  of  the  matter  so  fully,  and  answer  every 
objection  so  completely,  that  it  would  be  unprofitable  for  us 
to  attempt  to  restate  tiie  argument 

Having  reached  the  conclusion  that  the  note  was  not  dishon- 
ored at  the  time  of  its  purchase  by  the  plaintiff  on  account  of  a 
failnre  to  pay  the  interest  when  due,  and  that  the  defendant 
cannot  set  up  as  a  defense  thereto  a  breach  of  the  bond  occur- 
ring subsequent  to  the  transfer,  it  necessarily  follows  that  the 
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answer  does  not  state  facts  sufficient  to  oonstitide  a  dc&M^ 
and  the  demnner  was  properly  sostained* 
Affirmed* 


Bills  and  STotea— Dishonor.— The  mere  fact  that  an  InsttOiiMl 
of  Interest  on  a  negotiable  Instmment  Is  orerdne  and  nnpaU  k 
not  safflcient  to  affect  It  with  dishonor,  and  sabject  ft  to  defesni 
In  the  hands  of  a  bona  fide  holder:  Note  to  First  Nat  Bask  t. 
County  Commrs.,  100  Am.  Dec.  197-190.  But  see  First  Nat  Bank 
T.  Forsyth,  07  HInn.  267.  M  Am.  St  Befi.  41fi,  60  N.  W.  909. 

Vote. — ^A  collateral  agreement  proYldlng  that  a  note  shall  lol 
be  paid  if  an  executory  contract  forming  the  conslderatloii  tber» 
for  shall  not  be  performed,  is  not  allowed  to  defeat  the  nego- 
tiability of  the  note  In  the  hands  of  an  Indorsee,  thoogli  be  bii 
notice  of  snch  agreement;  but  If  the  breach  has  occurred  to  Ui 
knowledge  at  the  time  he  becomes  a  purchaser,  he  Is  not  protected: 
Jennings  t.  Todd,  UB  Ma  296^  ao  Am.  8t  Be^.  878^  2i  &  W.  m 


8BCTJBITT  SAVINGS  BANK  ▼.  SHTFB. 

[88  Or.  72,  62  Fac  79«.] 

HUSBAND  AND  WIFB-POWBB  OF  ATTORNlT-<X)8> 
8ITBUOTION  OF.— A  husband  haying  a  power  of  attoraij  tarn 
his  wife  to  exercise  supervision  over  all  her  lands*  to  seU  any  piit 
thereof,  or  any  estate,  right,  title,  or  interest  that  she  may  btit 
therein  or  thereto,  to  make  partition  of  any  property  or  eettH 
that  she  Is  interested  in,  and  to  mortgage  any  part  of  her  lands  9 
Interest  therein,  is  not  authorised  to  mortgage  tala  own  land  w  u 
to  bar  her  inchoate  right  of  dower  therein. 

AGBNOX.— Authority  to  borrow  money  iiM^indea  tbe  poro  li 
axecute  a  promissory  note  therefor. 

Snit  by  the  bank  against  Smith  and  wife  to  foredose  a  mori' 
gage.    The  defendants  appealed. 

Mitchell  ft  Tanner  and  John  H.  Mitchell,  for  the  i^peDBsta 

Milton  W.  Smith,  for  the  respondent 

^  WOLVEBTON,  J.  This  is  a  suit  to  forecloae  a  mor^ 
purporting  to  have  been  executed  by  Preston  C.  Smith  aal 
Susie  W.  Smithy  his  wife.  The  husband  having  died,  the  widov 
was  appointed  administratrix  of  his  estate.  Both  the  note  fd 
mortage  were  executed  October  1,  1892,  by  the  husband  cs 
behalf  of  the  wife,  by  virtue  of  a  pow^  of  attorney  execotei 
September  13,  1892,  while  she  was  in  Madisoa  oounly,  Akr 
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bttxna.    The  defense  is  that  the  power  of  attorney  is  inadequate 
to  the  purpose  of  authorizing  the  husband  to  execute  these  in* 
«tnunents  in  behalf  of  his  wife.    The  question  is  one  of  much 
difiBcuIty,  because  it  involves  the  construction  of  language  which 
is  not  altogether  clear.    The  authority  delegated  to  the  attorneys 
in  fact  was  special^  so  that  the  husband  became  thereby  a  special 
agent,  with  power  to  transact  ^^  certain  specified  business  in 
tiie  name  of  his  principal    Those  dealing  witii  such  an  agent 
are  bound  by  the  authority  which  he  possesses^  as  it  would  be 
iniquitous  to  involve  the  principal  with  matters  and  transac- 
tions to  which  he  has  never  assented.    The  undoubted  rule  ia 
that  such  a  special  power  should  be  strictly  construed,  and  that 
authority  is  never  extended  by  intendment  or  construction  be- 
yond that  which  is  given  in  terms,  or  is  necessary  for  carrying 
it  into  effect.    In  conformity  with  this  idea,  it  has  been  held 
by  this  court  that,  when  special  authority  is  conferred  upon 
an  agent  by  a  formal  instrument,  two  rules  of  construction 
should  be  carefuUy  adhered  to :  1.  The  meaning  of  the  general 
words  in  the  instrument  will  be  restricted  to  the  context,  and 
construed  accordingly;  2.  The    authority    will    be    construed 
strictly,  so  as  to  exclude  the  exercise  of  any  power  that  is  not 
warranted,  either  by  the  actual  terms,  or  as  a  necessary  means 
of    executing   the  authority  with    effect:  Coulter  v.  Portland 
Trust  Co.,  20  Or.  469,  26  Paa  665,  27  Pac  266.    These  rules 
of  construction  in  no  wise  conflict,  however,  with  another  just 
as  well  established,  and  of  equal  potency  and  power,  which  is 
that  the  object  of  the  parties  must  always  be  kept  in  view,  and> 
where  the  language  will  permit,  that  construction  should  be 
carried  out  that  will  support  instead  of  defeat  the  purpose  of 
the  instrument:  Holladay  v.  Daily,  19  Wall.  606.    Mr.  Justice 
Walker,  in  Hemstreet  v.  Burdick,  90  111.  444,  450,  states  the 
proposition  thus:  ''But  it  is  said  that  the  power  must  be  strictly 
construed.    This  may  be  true,  but  it  does  not  require  that  it 
shaU  be  so  construed  as  to  defeat  the  intention  of  the  parties. 
Where  the  intention  fairly  appears  from  the  language  employed, 
the  intention  must  controL    A  strained    construction    should 
never  be  given,  to  defeat  that  intention,  nor  to  embrace  in  the 
power  what  was  not  intended  by  the  parties.''    To  the  same  ef- 
fect is  Lamy  v.  Burr,  36  Mo.  85,  88  Am.  Dec.  135 ;  and,  gener- 
ally, as  to  the  propositions  here  enunciated,  see  ^  Oilbert  v. 
How,  45  Minn.  121,  22  Am.  St.  Bep.  724,  47  N.  W.  643;  Boun- 
taee  V.  Denson,  59  Wis.  622,  18  N.  W.  518;  Doner  v.  Fre&- 
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man,  47  Miss.  647;  Peckfaam  ▼.  Lyon,  4  McLean,  45,  Fed. 
Cas.  No.  10,899 ;  Mechem  on  Agency,  sec  314. 

1.  We  come  now,  in  the  light  of  these  roles  of  interpietation, 
to  a  consideration  of  the  tenns  of  the  instrnment  und^  whidi 
it  is  claimed  that  Preston  C.  Smith  was  empowered  by  his  wife 
to  bar  her  inchoate  right  of  dower  in  and  to  his  lands.  The 
alleged  authority  is  conferred  in  the  following  language:  To 
exercise  the  general  control  and  supervision  ov^  all  my  lands, 
tenements,  and  hereditaments  in  the  state  of  Oregon,  and  to 
grant,  bargain,  and  sell  the  whole  or  any  part  of  such  lands, 
tenements,  and  hereditaments,  or  any  estate,  right,  title,  or  in- 
terest that  I  may  have  therein  or  thereto,  on  such  terms  as  to 
my  said  attorney  shall  seem  meet;  also,  to  make  partition  and 
divifiion  of  any  property  or  estate,  that  I  am  interested  in,  and 
to  accept  and  receive  my  share  of  sudi  property  or  estate,  and 
for  me  and  in  my  name  and  for  my  use  to  borrow  moneys,  and 
to  mortgage  the  whole  or  any  part  of  my  lands  or  interest  in 
lands  to  secure  the  same;  to  demand,  receive,  and  collect  any 
sum  or  sums  of  money  that  are  now  or  may  hereafter  become 
due,  owing,  or  payable  to  me  from  any  person  or  persons  whom- 
soever, and,  upon  the  receipt  thereof,  to  give  and  execute  ac- 
quittances, receipts,  rdeases,  or  other  discharges  of  the  same^ 
and  for  me  and  in  my  name  to  make,  execute,  acknowledge,  and 
deliver  good  and  sufficient  deeds  and  conveyances  for  any  of 
the  lands  or  interest  in  lands  that  my  said  attorney  may  see  fit 
to  dispose  of,  either  with  or  without  covenante  of  warranty; 
and  generally  giving  my  said  attorney  full  power  to  do  every- 
thing whatsoever  requisite  and  necessary  in  and  about  my  busi- 
ness and  affairs,  as  fully  as  I  could  do  if  personally  present.'' 
The  authority  first  given  is  concerning  a  bargain  and  sale  of 
lands,  and  these  are  described  as  ''my  lands.''  The  words,  ''any 
part  '^^  of  such  lands,"  subsequently  employed,  as  well  as  the 
later  clause,  "oi*  any  estete,  right,  title,  or  interest  that  I  may 
have  therein  or  thereto/'  refer  back  to  the  particular  ezpressioB 
or  designation,  "my  lands,"  so  that  the  language  with  reference 
to  this  subject  would  seem  to  restrict  a  sale  to  the  lands  of  the 
wife  only.  Nor  is  the  power  enlarged  by  the  subsequent  direc- 
tion, "and  for  me  and  in  my  name  to  make,  execute,  acknowl- 
edge, and  deliver  good  and  sufficient  deeds  and  conveyances  for 
any  of  the  lands  or  interest  in  lands  that  my  said  attorney  may 
see  fit  to  dispose  of."  This  is  only  designed  as  an  authority  for 
carrying  into  effect  the  power  previously  granted  to  bargmin 
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und  sell  the  wife's  lands^  or  interest  in  lands^  and  has  reference 
back  again  to  the  words  ''my  lands,^  or  any  lands  which  the  wife 
owned.  Coming  more  particularly  to  the  danse  in  which  we 
are  especially  concerned^  the  attorney  in  fact  is  authorized  ''to 
make  partition  and  division  of  any  property  or  estate  that  I  am 
interested  in,  and  to  accept  and  receive  my  share  of  such  prop- 
erty or  estate,  and  for  me  and  in  my  name,  and  for  my  use,  to 
borrow  moneys,  and  to  mortgage  the  whole  or  any  part  of  my 
lands  or  interest  in  lands  to  secure  the  same.''  It  will  be  ob- 
served that  the  power  to  partition  is  placed  in  juxtaposition  or 
close  connection  under  the  same  clause  with  the  power  to  mort* 
gage  "any  part  of  my  lands  or  interest  in  lands,''  so  that  it  is 
but  reasonable  to  conclude  that  the  reference  to  "interest  in 
lands"  was  used  in  the  same  sense  in  either  case.  We  have  it, 
then,  that  the  attorney  in  fact  was  empowered  to  partition  any 
estate  in  which  the  wife  was  interested,  and  to  mortgage  any 
part  of  such  estate  or  interest  therein,  and  that  the  words  "in- 
terest in  lands"  have  reference  to  such  undivided  interest  as  she 
might  have  in  lands  not  yet  partitioned,  and  not  to  her  in- 
choate right  of  dower  in  her  husband's  lands.  Taking  the 
whole  instrument  by  its  four  comers,  it  does  not  seem  suscepti- 
ble of  any  other  construction. 

It  is  said  that  its  object  is  to  empower  the  husband  to  bar 
^^  the  wife's  right  of  dower,  but  it  does  not  so  appear  from  the 
face  of  the  paper,  nor  from  the  language  employed.  In  Wron- 
kow  V.  Oakley,  133  N.  Y.  606,  28  Am.  St.  Sep.  661,  31  N.  E. 
521,  the  attorney  in  fact  was  authorized  "to  contract  for  the 
aale  of,  and  to  grant,  bargain,  sell,  and  convey  all  or  any  lands, 
tenements,  or  hereditaments  or  real  estate  to  me  belonging, 
«...  whether  belonging  to  me  individually  or  jointly  with  an- 
other or  others,  ....  and,  for  the  purpose  aforesaid,  •  •  •  • 
to  sign,  seal,  execute,  and  acknowledge  and  deliver  all  necessary 
or  proper  contracts,  deeds,  conveyances,  releases,  releases  of 
dower  and  thirds  and  right  of  dower  and  thirds,  or  other  instru- 
ment for  the  conveying,  surrendering,  and  relinquishing  all  or 
any  part  of  my  estate,  right,  title  and  interest,  whether  vested 
or  contingent,  choate  or  inchoate  therein."  This  was  construed 
by  the  supreme  court  (Wronkow  v.  Oakley,  64  Hun,  217,  19 
if.  T.  Supp.  61),  as  not  conferring  authority  to  bar  the  wife's 
dower,  upon  the  ground  that  the  later  clauses  contained  general 
expressions  only,  and  should  not  be  applied  to  the  particular 
act  stipulated  to  be  done,  so  as  to  enlarge  its  scope  and  bearing. 
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But  ISbib  oourt  of  tppealsy  renoniiig  the  supreme  cofarC,  pot  ib 
dedaion  npcm  the  gnrand  that  the  language  as  to  ''rdeaae  of 
dower^**  etc,  was  used  for  the  lerj  purpose  of  authoriang  the 
husband  to  do  as  he  did,  and  that  the  langnage  of  the  fint 
clause  was  not  intended  to  limit  these  words,  and  othexa  used 
for  a  like  purpose  and  in  the  same  connection.  Thu%  the  whole 
instrument  was  construed  together,  for  the  ascertainment  of 
the  purpose  of  its  execution.  So,  in  Bertschy  ▼.  Bank  of  She- 
boygan, 89  Wis.  473,  61  K.  W.  1115,  the  intention  to  authorize 
the  release  of  dower  was  manifest  from  the  instrument.  But 
there  are  no  words,  dauses^  or  expressions  contained  in  the  in* 
strument  under  consideration  indicatire  of  a  purpose  to  author- 
ize a  release  or  relinquishment  of  dower  or  ri^t  of  dower  or 
thirds,  or  the  conreyance  of  all  interest,  whether  dioate  or  ** 
inchoate.  So  it  is  impossible  to  say  from  the  &oe  of  the  instm- 
ment  that  its  object  is  to  enable  the  husband  to  bar  the  wife's 
right  of  dower  in  his  lands.  Extrinsically,  we  find  that  flie 
mortgage  was  executed  diortly  after  the  power  of  attorney, 
which  is  a  slight  indication,  perhaps,  that  it  was  executed  for 
the  purpose  for  which  it  was  used;  but  this  is  not  enough  to 
overcome  the  intendment  as  it  appears  upon  the  face  of  the  in- 
strument. We  conclude,  therefore,  that  the  power  of  attorney 
was  inadequate  to  authorize  the  execution  of  the  mortgage  in 
question  in  behalf  of  the  wife. 

2.  As  it  concerns  the  note,  the  only  defense  presented  by  the 
pleadings  and  urged  here  agBunst  its  validity  is  that  the  attoi^ 
ney  in  fact  was  not  authorized  to  execute  it  in  her  name.  But 
it  appears  plainly  enough  that  the  writing  authorized  him  to 
borrow  money  for  her  use,  and  to  that  end  it  was  competent  for 
him  to  execute  the  note,  and  by  that  means  to  carry  into  effect 
the  purposes  of  the  power.  There  is  no  issue  as  to  whether  the 
money  was  borrowed  for  her  use  or  not  Hence  we  are  eon* 
fined  to  the  question  presented  by  the  record.  We  condudc;^ 
therefore,  that  the  note  was  well  executed  in  behalf  of  the  wife. 

It  is  claimed  by  the  respondent  that  the  wife  by  her  long 
silence  has  ratified  the  acts  of  her  husband  under  the  power  of 
attorney.  But  such  defense  is  not  pleaded,  and  cannot,  there- 
fore, be  considered.  For  the  reasons  here  stated  the  decree 
of  the  court  below  will  be  modified  so  that  it  will  nek  bar  the 
right  of  dower.    In  all  other  respects  it  will  be  aflBmied. 
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MlWaBl  OF  ATTOBnr  BT  IffATiKTBP  WOXBV.^ 
B.    Authofitj  of  to  XAte. 

a.  IMflabilfti'  of  HmnMk  WomeB  to  Appoliit  Attoianyn 

b.  ttatutorj  Bonorml  of  I>lMibUitIfl0. 

•i    Powor  of  Attom«7  from  Wifo  to  Husband. 

A    Fowor  to  Oo&Toy,  Wliothor  Inelud—  Powor  to  Aet  bf 
Attomtj. 

•i    Oonstltutioiudltj  of  Statatoo  Validating  Oo&Tigraiioia 
IXndar  I&Talid  Powora. 

L    Powor  of  Atton&oj  bj  a  Bttorfod  Wlf a. 

gii    Powar  of  Attozii^  to  aoleaao  Dowar,  Validity  ol» 

OL    Ooualmotioii  of* 

IL    Powor  of  Attomoj  to  lioToiiii  SowoPy  Bnfflflianoy  of* 
b.    Powor  to  OonToy  Landa  Hoed  not  Deoeribo  Thorn  in  Da* 

Oi    Ponto  to  OonT«7  Landa  Subooqnontly  Aoquirod. 

A    Powor,  Wbon  Appliod  to  Separata  Batata  aa  Wall  aa  to 
Bight  of  Bower. 

Oii    itriot  Conatruotion  of  Powara,  When  AppUoaUai 

A    Power  to   Borrow  IConey,  When   Inaludea  Power  to 
Xortgaga. 

g;    Power  to  Sell  doea  not  Indnde  Power  to  Bedioatai 

b.    P«»war  to  ConToy  Intereati  aa  B^ir  doea  not  Inelnda 
Oommnnity  Property. 

L    BIfferenee  Between  Powera  to  Sell  and  Powers  to  Gon* 


J.    General  Words,  When  BestiloUd  to  tfaa  ^peelal  Aal 
Authorised. 

Soda  of  Bzeeuting. 
a.    Taking  and  Certifying  tfaa  AdmowladgaMttt 


By  Xainagai 
By  War. 


TowmoeaAnno 
of  homeilMd:  66  Am.  Dm. 


of  attoraey  glTOii  by  twoor  moie,  oonstmotloa  of:  S  Am.  St  Be^  fM^  19* 
of  ettonioT— Whetaor  duMild  bolimltod  to  pffoportjthea  ewBMbgrvHi^ 

( Am.  Bt  Bop.  68e-M6. 

•I  meirtod  womoa  lo  oontfeet  undor  Amorloui  tUtiitwt 


Talldlly  of  dood  oBdor  powor  of  attornoj:  81  Am.  DoOi  77i-79a 
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A.    Yolndar  of  Husband  aad  Wlf •  la  Oonvyanctiig  is  I»- 

MotiaL 
Ik    Powais  to  Oohtvj,  Whan  not  Ooastmad  as  Apiptjisf 
to. 
▼I.    Jndgmantoy  Fowar  at  Attomaj  to  Oonf ass  or 


X.  Anthorily  of  to  Xakau 

a.  I>laabllit7  at  Xaniad  Woman  to  Appoint  Attomaym.— At 
eammoD  law,  a  mairiad  woman  eonld  not  appoint  an  attorney,  eren 
to  plead  for  her:  Onlda  ▼.  Sanaom,  8  Taunt  261;  Phillipa  ▼.  Bun; 
4  Duer,  113;  and  it  is  laid  down  unqnalifledly  in  some  of  the  atatai 
of  this  country  that  a  married  woman  cannot  make  a  valid  power 
of  attorney,  even  Jointly  with  her  hnsband,  to  make  a  deed  of  Iwr 
interest  in  property:  Barle  r.  Barle,  20  N.  J.  L.  847,  960;  Sonmer 
y.  Ck>nant,  10  Yt  0;  Kearney  ▼.  Macomb,  16  N.  J.  Bq.  189;  Holland 
T.  Moon,  80  Axk.  120;  Batto  v.  McCaa,  44  Ark.  898;  Hardenborgk 
▼.  Lakin,  47  N.  X.  100.  Tbas,  it  has  been  held  that  a  married 
woman  cannot  convey  her  lands  by  power  of  attorney:  Batte  r. 
McCaa,  44  Ark.  806;  Holland  v.  Moon,  88  Ark.  120;  that  ahe  can- 
not acknowledge  a  conveyance  of  real  estate  by  an  attorney  in  fact: 
Dawson  v.  Shirley,  6  Blackf.  581;  that  a  wife's  power  of  attorney 
to  her  hnsband,  anthorising  him  to  convey  ber  separate  real  estate 
is  void,  and  that  the  hnsband's  deed  th^rennder  does  not  derest 
her  of  title,  or  estop  her  from  afterward  claiming  the  property: 
Halbert  v.  Brown,  9  Tex.  Civ.  App.  880;  81  8.  W.  635;  and  that  a 
married  woman  cannot  Join  with  tbe  attorney  of  her  hnsband  is 
azecuUng  a  deed  of  her  land,  so  as  to  effectoally  pasa  title  there- 
to: Toulmin  v.  Heidelberg,  82  Miss.  268. 

b.  Statutory  Bemoval  of  Disabilities. — ^The  common-law  dis- 
abilities of  married  women  have,  to  a  great  extent,  been  removed 
by  statute  in  this  country,  and  in  some  of  the  statea  a  married 
woman  may  constitute  her  husband  her  attorney,  and  may  revoke 
each  appointment:  See  the  monographic  note  to  Kantrowlts  v. 
Prather,  90  Am.  Dec.  600,  on  the  power  of  married  women  to  con- 
tract under  American  statutea.  In  the  stato  of  Washington  the  re- 
lations of  husband  and  wife  have  been  so  changed  that,  in  the  ab- 
sence of  an  ezpresa  statute  allowing  one  to  be  constituted  the 
attorney  for  the  other,  the  power  so  to  do  would  exist:  Richmond 
V.  Voorhees,  10  Wash.  816,  810,  88  Pac.  1014,  per  Hoyt,  J.  A  mar- 
ried woman  is  sui  juris  to  the  extent  of  the  enlarged  capacity  ta 
act  conferred  by  statute;  and  the  common-law  incapacity  of  mar- 
ried  women  cannot  serve  as  a  shield  to  protect  them  from  tttt 
iconsequences  of  their  acts,  when  they  have  statutory  capacity  to 
tact:  Bodine  v.  Killeen,  58  N.  Y.  08. 

'  c  Powers  of  Attorney  From  Wife  to  Huaband.— A  wife  may 
appoint  her  hnsband  her  attorney  in  fact  if  the  statute  authorises 
her    "to  execute,  acknowledge,  and  deliver  her  power  of  attorney. 


i 
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^Ith  like  force  and  effect  and  in  the  same  maimer,  as  If  she  were 
a  tingle  woman*':  Wronkow  ▼.  Oaklejf  188  N.  Y.  606,  28  Am.  8t 
Kep.  661,  81  N.  B.  621.  A  power  of  attorney  from  a  wife  to  her 
liQBband,  purporting  to  authorise  him  to  grant,  bargain,  sell,  and 
convey  all  lands  belonging  to  her  individnaUy  and  Jointly  with 
others,  and  for  the  purpose  aforesaid,  and  in  her  name  to  execute 
and  deliver  all  necessary  conveyances,  rtieases  of  dower  and  thirds* 
or  light  of  dower  and  thirds,  or  other  instruments  for  conveying, 
surrendering,  or  relinquishing  all  or  any  part  of  her  estate,  right, 
title,  or  interest,  whether  vested  or  contingent,  choate  or  inchoate, 
empowers  him  to  sign  his  wife's  name  to  a  conveyance  of  lands 
owned  by  himself,  and  therein  and  thereby  to  release  her  right  of 
dower:  Wronkow  v.  Oakley,  138  N.  T.  606,  28  Am.  St  Rep.  661,  31 
N.  B.  62L 

d.  Power  to  Conveyy  Whether  Includes  Power  to  Aet  by  At« 
torney.— At  common  law  a  wife  was  disabled  from  aliening  her 
lands  by  deed,  either  by  herself  or  by  uniting  with  her  husband. 
The  only  way  in  which  she  could  convey  an  estate  of  freehold 
owned  by  her  was  by  levying  a  fine  or  suffering  a  common  recovery. 
But  this  was  altered  by  statute,  which  provided  other  means  for 
the  conveyance  of  estates;  and  in  most.  If  not  all,  of  the  states  of 
the  American  Union,  statutes  have  been  passed  providing  for  the 
manner  In  which  a  married  woman  can  dispose  of  her  real  estate. 
Many  of  these  statutes,  and  probably  all,  provide  for  a  separate 
acknowledgment  on  the  part  of  the  wife,  and  this  has  been  said  to 
be  the  most  important  and  essential  element  in  the  method  em- 
ployed to  transfer  such  estates:  Williams  v.  Paine,  109  U.  8.  66, 
18  Sup.  Ct  Rep.  279,  7  App.  Gas.  D.  a  116;  Wambole  v.  Foote,  2 
Dak.  Ter.  1.  And  when  power  is  given  by  statute  to  married 
women  to  convey  tueir  interest  in  real  estate,  where  their  hus- 
bands join  in  the  conveyance  and  where  the  private  examination  is 
made,  the  wife's  right  to  dispose  of  it  by  power  of  attorney  Joined 
In  by  her  husband,  and  where  she  was  privately  examined,  etc, 
'^would  naturally  be  implied,"  because  power  to  do  the  principal 
thing  directly  should  enable  one  to  do  it  by  power  of  attorney. 
The  wlfe^s  right  to  convey  includes  the  power  to  appoint  another 
to  do  the  same  thing:  Williams  v.  Paine,  169  U.  S.  66,  18  Sup.  Ot 
Rep.  279,  7  App.  Gas.  D.  G.  lia  '*In  most  of  the  states,"  said 
Mr.  Justice  Field,  in  Holladay  v.  Daily,  19  Wall.  606,  609,  '*a  mar- 
ried woman  cannot,  in  the  absence  of  statutory  authority,  execute, 
either  alone  or  In  connection  with  her  husband,  a  valid  power  of 
attorney  to  convey  her  interest  in  real  property";  but  no  particular 
reason  la  perceived  for  this  rule  where  the  wife  can  do  the  prin- 
cipal thing  herself,  and  this  appears  to  be  the  view  taken  by  the 
supreme  court  of  the  United  States.  "We  do  not,"  said  Mr.  Jus^ 
tlce  Peckham,  In  delivering  the  opinion  of  the  court  in  Williams  v. 
Paine,  169  U.  &  66,  18  Sup.  Gt  Rep.  279,  a  case  from  the  District 
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of  ColumtiUi,  WiUlams  t.  Paine,  7  Ap^  Gas.  D.  G.  116,  "ttdok  tbe 
bM  of  a  fltatute  to  necessary.  Where  the  power  to  BiTen  her  l^ 
tow  to  convey  directly,  she  can  by  the  same  ceremonies  authodae 
another  to  do  the  act  for  her.  The  reasonlns  which  wonld  prevent 
It  Is,  as  we  think,  entirely  too  technical,  fragile,  and  refined  tor 
constant  nse.** 

In  Williams  t.  Paine,  1B9  U.  B.  06,  68,  18  Snp.  Ct  Rep.  27B.  7 
App.  Gas.  D.  G.  116,  It  was  held  that,  nnder  the  laws  of  Maryland, 
which  were  In  force  In  the  District  of  GolnmMa  In  1869,  It  was 
then  competent  for  a  married  woman,  ontslde  of  the  district,  to 
execute,  with  her  hnsband,  b  power  of  attorney  to  coqt^  her 
lands  therein,  which,  when  acknowledged  by  her  according  to  the 
statute  relating  to  the  acknowledgment  by  married  women  of 
deeds  conYeylng  their  real  property  In  the  dtotrlct,  thereby  became 
a  Yalld  and  sniBclent  Instrament  to  authorise  the  conveyance  by 
attorney;  and  that  the  first  section  of  the  curative  act.  passed  by 
Gongress  on  March  8,  1865  (13  Stats.,  c.  110,  p.  531),  contained  a 
clear  legialatlye  recognition  of  the  right  to  execute  such  power.  la 
Wisconsin,  a  husband  may  act  as  the  agent  of  hto  wife  in  trans- 
actions relating  to  her  separate  estate,  and  may  execute  in  her 
name  a  conveyance  of  her  land  under  a  power  of  attorney.  Hence 
a  power  ot  attorney  from  her  to  him,  and  a  deed  from  her  to  tbe 
plaintiff,  executed  by  her  husband  as  her  attorney  In  fact,  are  ad- 
missible in  evidence:  Weisbrod  y.  Ghicago  etc.  By.  Go.,  18  Wto.  35. 
86  Am.  Dec  748. 

••  Constitutionality  of  Statntes  ValidatinB  ConTeyanosB  Undar 
Invalid  Powers.— A  married  woman  in  Galifornto  was  Incompetent 
to  execute  a  power  of  attorney  prior  to  the  act  of  April  3»  1883: 
Dow  V.  Gould  &  Gurry  etc.  Min.  Ga,  81  Gal.  629;  Dentaell  v. 
Waldie,  80  GaL  13&  That  act  which  validated  powers  of  Bttomey 
l>efore  then  executed  by  married  women,  in  which  the  husband 
Joined,  and  which  atoo  validated  all  conveyances  of  the  wtf^s 
property  theretofore  made  under  such  powers,  was  hdd  In  Dentsei 
V.  Waldle,  SO  GaL  188,  to  be  constitutlonaL  Under  the  Galifornto 
statute  mentioned,  authorizing  a  married  woman  to  make  and  eze> 
cute  powers  of  sttomey  for  the  sale,  conveyance,  or  encumbrance 
of  htf  real  or  personal  estate,  "provided  her  husband  Joins  In  the 
execution  of  the  instrument,"  etc.,  it  is  not  necessary.  In  a -power 
of  attorney  made  by  a  wife  for  the  sale  of  her  separate  estate,  that 
the  husband's  name  should  be  mentioned  in  the  body  of  the  In- 
strument as  a  Joint  constituent  with  his  wife,  It  being  saflleieBt 
that  the  husband  sign,  seal,  and  acknowledge  the  instrament  to 
proper  form,  or  that  such  power  should,  in  terms,  authorise  the  at- 
|omey  to  sign  the  name  of  the  huaband  to  the  deed:  Dentaei  v. 
Waldie,  80  Gal.  188,  146,  150;  but  it  is  necessary  that  a  hnsband 
should  Join  in  the  execution  of  a  power  of  attorney,  given  by  hto 
wife,  by  affixing  hto  signature  to  the  instrument  in  writing.    The 
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met  mentioned  did  not  ralldate  powers  of  attorn^  theretofore  made 
by  married  women,  to  whicb  the  husband  had  not  assented  In  writ* 
tag.  If  a  married  woman's  separate  property  was  sold  by  her  at* 
tomey  In  fact.  In  her  name,  before  that  act,  the  sale  was  not  yat- 
tdated  by  that  act,  where  the  husband  did  not  join  In  the  execution 
of  the  power  by  affixing  his  signature  In  writing,  and  a  sale  so 
made  since  that  act  is  Toid,  because  a  married  woman's  power  of 
attorney  Is  Told  unless  her  husband  Joins  In  the  execution  thereof 
by  affixing  his  signature  thereto  in  writing:  Dow  t.  Gould  Ik 
Curry  etc.  Min.  Co.,  31  GaL  629,  647,  657. 

f.  Power  of  Attorney  by  a  Deserted  Wife.— In  Texas,  the  sig- 
nature and  consent  of  a  husband,  who  has  deserted  his  wife,  are 
not  necessary  to  the  yalldlty  of  a  power  of  attorney,  to  manage, 
repair,  sell,  and  convey,  given  by  his  wife,  who  is  vested  with 
power  to  manage  and  control  her  separate  property.  In  her  own 
protection  aa  a  feme  sole;  and  where  the  property  to  In  a  dilapi- 
dated condition.  It  to  Itoble  for  a  mechanic's  lien  arising  under  a 
contract  with  the  agent  for  Its  repair:  Wright  v.  Blacicwood,  57 
Tex.  64i. 

g.  Power  of  Attorney  to  Selease  Dowerf  Validity  of.— It  haa 
been  held  that  a  married  woman  cannot  give  a  valid  power  of  at> 
tomey  to  release  her  Inchoate  right  of  dower:  Lewto  v.  Goxe,  6 
Harr.  401;  Steele  v.  Lewis,  1  T.  B.  Mon.  48;  but  the  later  cases 
bold  that  she  can  do  so:  Wr(»kow  v.  Oakley,  183  N.  Y.  606»  28 
Am.  St.  Rep.  661,  81  N.  B.  621,  reversing  64  Hun,  217;  Bertschy  v. 
Bank  of  Sheboygan,  89  Wis.  478^  61  N.  W.  1115;  Hull  v.  Glover, 
126  IlL  122,  18  N.  B.  106.  A  wife  may  appoint  her  husband  her 
agent  by  power  <tf  attorney  to  convey  her  Inchoate  Interest  In  hto 
real  estate:  Wilkinson  v.  Blltott,  43  Kan.  500,  19  Am.  St  Bep. 
158,  23  Pac  614;  Hunger  v.  Baldridge,  41  Kan.  286,  18  Am.  St 
Bep.  278,  21  Pac.  169;  Wnmkow  v.  Oakley,  183  N.  X.  605,  28  Am. 
8t  Bep.  661,  31  N.  B.  521,  the  holding  In  which  to  more  fully  stated 
near  the  beginning  of  thto  note;  and  an  Instrument  duly  executed 
by  himself,  and  by  him  for  her  under  such  authority,  to  affectual 
to  transfer  such  Interest:  Munger  v.  Baldridge,  41  Kan.  286^  13  Am. 
BL  Bep.  278,  21  Pac  159. 

IL    Ctonatructlon  of  Powers. 

a.  Power  of  Attorney  to  Belease  Dower,  SuflUdeney  of.— Under 
a  statute  providing  that  a  wife  who  joins  with  her  husband  In  the 
execution  of  a  power  of  attcNiiey  respecting  land  ahall  be  bound, 
tn  respect  to  her  right  therein,  as  if  she  were  sole,  a  married  woman 
who  so  Joins  for  the  sale  and  conveyance  of  tonds  owned  by  the 
bnsband,  and  for  the  express  purpose  of  relinqutohlng  her  dower^ 
tbereby  bara  any  right  of  dower  she  may  have  In  the  tond,  where 
a  conveyance  to  made  by  the  attorney  under  such  power:  Hull  v. 
Olover,  126  IlL  ia2»  18  N.  B.  198.    So,  a  power  of  attorney  diUy, 
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«xecoted  by  husband  and  wife,  anthorlsln;  the  attorney  to  eonv^ 
*iuiy  of  the  real  eatate  of  which  we  or  either  of  na  mra 
effectoally  enablea  the  attorney  to  bar  the  wif efa  dower  by  a 
▼eyanoe  onder  the  power,  although  such  power  doea  not  expresriy 
•tate  that  It  anthorlaeo  the  attorney  to  bar  the  wif  e^a  dower  in  her 
husband's  lands:  Bertschy  t.  Bank  of  Sheboygan,  89  Wis.  4TB»  61 
N.  W.  IIIA. 

b.  Power  to  Ctourey  Lands  Heed  not  Deacrfbe  Them  In  DetalL— 
▲  power  of  attorney  to  convey  lands  need  not  describe  In  dectQ 
the  landa  authorised  to  be  conyeyed,  and  a  power  granted  by  a 
wife  to  her  husband  "to  execute  and  acknowledge,  algn,  seal,  and 
deliyer  any  deed  or  deeds  for  the  conyeyance  or  aaaumnce  of  aB 
my  right,  title,  and  interest  In  and  to  any  landa  and  tenements  the 
title  to  which  is  in  the  said  D.  8.  Hunger,  and  In  which  I  have  sny 
Interest  aa  b^ng  the  wife  of  him,  aaid  D.  8.  Hunger,**  la  sulB- 
cient  to  authorin  the  conTeyance  of  her  Interest  In  any  landa  tfaea 
owned  by  D.  8.  Hunger  within  the  county  whore  the  power  of  at- 
torney waa  recorded:  Hunger  t.  Baldridge,  41  Kan.  280^  18  Anu 
8t  B^  278,  21  Pac  ISH. 

e.  Tewer  to  OonTey  Landa  Subsequently  Aequlred. — ^It  la  well 
settled  that  when  the  CTldent  purpose  <tf  a  power  of  attorney  Is  to 
enable  the  attorney  in  fact  to  control  and  oonyey  land  obtained 
after  the  execution  of  such  power,  it  will  be  so  construed,  and  this 
doctrine  haa  been  applied  when  the  power  authorises  the  attorney 
'Ho  sign  my  name  to  all  conyeyances  of  real  estate  to  which  I 
haye  any  right  of  dower":  Benschoter  y.  Atkins,  25  Neb.  84S,  41 
N.  W.  680;  Benschoter  y.  Lalk,  24  Neb.  261,  88  N.  W.  746L 

A  power  of  attorney  which  In  general  words  authorises  the  agent 
to  sell,  mortgage,  and  conyey  any  and  all  real  eatate  or  property 
belonging  to  the  principal  should  not  be  limited  to  the  propoty 
owned  by  him  at  the  time  of  the  execution  of  the  power.  The  rule 
supported  by  the  weight  of  authority  seems  to  be  that  a  power 
authorising  the  attorney  to  alienate  all  property  owned  by  the 
principal  authorisea  the  former  to  conyey  not  only  all  property 
owned  by  the  latter  at  the  time  of  the  execution  of  the  power,  but 
also  all  that  he  may  thereafter  acquire  before  the  power  la  re- 
yoked;  and  this  rule  applies  to  a  power  glyen  by  a  wife  to  her  hus- 
band: See  the  mouographic  note  to  Penfleld  y.  Warner,  35  Am.  St 
Bep.  683-596,  discussing  the  question  aa  to  whether  a  power  of  at- 
torney should  be  limited  to  property  then  owned  by  the  principal. 

d.  Power  When  Applied  to  Separate  Estate  aa  Well  aa  to  Bight 
of  Dower.— A  power  of  attorney  glyen  by  a  wife  to  her  huaband  to 
^'aign  my  name  to  all  conyeyances  of  real  eatate  to  which  I  hare 
any  right  of  dower,  aa  to  real  eatate  both  hi  the  city  of  Chi- 
cago, Illlnola,  and  in  the  town  of  Loup  Oity,  Sherman  county.  Ne- 
braska, giying  and  granting  unto  my  aald  attorney  fuO  power  and 
authority  to  do  and  perform  all  and  eyery  act  and  thing  whataoei 
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required  and  necessary  to  be  done  In  and  about  tbe  premises,  it 
being  Intended  to  conTey  barely  all  my  rigbt,  title,  and  interest,  in 
and  to  tba  aboTO-described  real  estate^**  will  not  be  limited  so  as 
to  authorise  the  attorney  to  convey  the  dower  interest  of  the  princi- 
pal alone,  but  it  will  be  construed  to  empower  him  to  convey  aU 
the  right,  title,  and  Interest  of  the  principal  of  whatever  kind  or 
nature  In  the  real  estate  described,  and  to  apply  to  lands  acquired 
by  the  latter  subsequent  to  its  execution  and  before  its  revocsAion, 
as  well  as  that  owned  and  possessed  by  hep  at  the  time  the  power 
was  made  and  given:  Benschoter  v.  Atkins,  25  Neb.  645,  41  N.  W. 
689;  Benschoter  v.  Lalk,  24  Neb.  251,  88  N.  W.  746. 

e.  Striot  Constmetloii  of  Powers,  When  Applleable.— An  pow- 
ers of  attorney  receive  a  strict  interpretation,  and  the  authority  is 
never  extended  by  intendment  or  construction  beyond  that  which  Is 
given  in  terms,  or  is  absolute  necessary  for  carrying  the  authority 
Into  effect,  and  that  authority  must  be  strictly  pursued:  Gilbert  v. 
How,  45  Minn.  121,  22  Am.  St.  Bep.  724,  47  N.  W.  648;  Penfold  v. 
Warner,  96  Mich.  179,  35  Am.  St  Bep.  591, 55  N.  W.  680;  monographic 
note  to  Davenport  v.  Parsons,  81  Am.  Dec.  776-778,  <m  the  validity  of 
a  deed  under  a  power  of  attorney.  ''A  power  of  attorney,  like  any 
other  instrument,  is  to  be  construed  according  to  the  natural  import 
of  its  language;  and  the  authority  which  the  principal  has  conferred 
upon  his  agent  is  not  to  be  extended  by  implication  beyond  the 
natural  and  ordinary  signification  of  the  terms  in  which  that  au- 
tbority  has  been  given.  The  attorney  has  only  such  authority  as 
tbe  principal  has  chosen  to  confer  upon  him,  and  one  dealing  with 
him  must  ascertain  at  his  own  risk  whether  his  acts  will  bind  the 
principal*':  Golinsky  v.  Allison,  114  OaL  458^  46  Pac.  295,  per  Har- 
rison, J.  Thus,  a  power  to  sell  and  convey  real  estate  does  not 
authorise  the  attorney  to  mortgage  it:  Jeffrey  v.  Hursh,  49  Mich. 
31;  Morris  v.  Watson,  15  Minn.  212;  Salem  Nat  Bank  v.  White,  159 
IlL  186,  42  N.  B.  812;  Campbell  v.  Foster  Home  Assn.,  163  Pa.  St 
009,  48  Am.  St  Bep.  818,  80  Atl.  222. 

f.  Power  to  Borrow  Money,  When  Includes  Power  to  Mort- 
gpage.— A  power  of  attorney  by  a  wife  to  her  husband  authorising 
liim  **\o  borrow,  upon  such  terms  and  conditions  as  he  may  deem 
"best,  any  sum  or  sums  of  money,  and  to  sign  and  deliver  any  prom- 
issory note  or  notes  for  the  payment  of  the  same,  and  to  execute 
and  deliver  as  collateral  thereto  any  mortgage  or  mortgagee  cover- 
ing any  real  estate  or  other  property  situated  in  said  state  of  Wash- 
ington owned  by  me  or  In  which  I  have  any  interests,"  clearly  au- 
tborlzes  the  husband  to  execute  a  note  and  mortgage  as  incident  to 
tbe  more  general  authority  to  borrow  money.  It  also,  authorizes 
the  husband  to  deal  with  any  class  of  property  in  which  the  wife 
iQay  have  an  Interest  in  her  individual  capacity  or  as  a  member  of 
the  community:  Bichmond  v.  Voorhees,  10  Wash.  816,  88  Pac  1014. 
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g.  Vow«r  to  BtSl  dom  aot  Tiwlndo  Power  to  l>edicato.^A  fa- 
oral  powor  of  «tton«j  I7  «  wlf o  to  Jier  hmtMuid  to  oell  land  dM 
Bot  BBthoriao  lilni  to  mate  a  dodicatkm  tor  atroet  pnrpoaea:  ABdi^ 
aoB  T.  BIgolow,  16  Waah.  196,  47  Pac  426. 

h.  Powor  to  OoBToy  iBtOToata  aa  Hair  doaa  not  Aieliida  Ctaai- 
miiBit^  Pxoparty.— A  wldow'B  power  of  attorn^  to  dlapoae  of  al 
landa  balonglng  to  h«r  hnaband'a  eatate,  of  which  ahe  la  the  lawfid 
heir,  doea  not  anthorlae  the  attorn^  to  aell  her  community  b&tcnil 
In  the  hoahand'a  land:  Wynne  r.  Parke  (Tex.  dr.  Appu,  Maid^ 
1886),  80  &  W.  62» 

L    IMfPerencea  Between  Poweni  to  Bell  and  Powen  to  Oonveyw- 
In  Dayton  t.  Nell,  48  Minn.  246,  46  N.  W.  231,  a  distinction  wis 
made  between  a  power  to  "sell*'  and  a  power  to  "convey.'*  "A 
person,"  said  Mitchell,  J.,  "may  give  another  anthority  to  aeU  land 
without  giving  him  aathority  to  execute  conveyancea,  or  he  msj 
give  him  power  to  execute  couTeyancea  without  the  power  to  mate 
aalea,  or  he  may  give  him  power  to  do  both.    Authority  to  coorcy 
can  mily  be  given  by  deed,  while  authority  to  aell  may  be  glvea 
by  parol,  and,  untH  a  recent  atatute,  even  verbally.**    He  also  aald: 
««We  think  the  correct  statement  of  the  law  is  that  the  power  to 
aell,  aa  distinguished  from  the  power  to  c<Hivey,  may  be  modified 
or  changed  by  parol,  and  that,  where  the  power  is  both  to  sell  sad 
convey  (the  power  to  convey  being  general  and  without  llmltatioa^ 
if  the  agent  exceeda  his  authority  aa  to  the  terms  of  aale^  and 
executes  a  conveyance,  the  deed  is  voidable  merely,  and  the  aale 
may  be  ratified  by  paroL  *'In  that  case,  a  husband  and  wife  JoinQi 
executed  a  power  of  attorney  authorising  their  agent,  one  Joluiao& 
to  aell  the  real  estate  of  the  wife  "^or  such  sums  and  at  audi  pcteei 
aa  to  him  might  aeem  meet,"and  to  "make,  execute,  acknowledge 
and  deliver  good  and  sufficient  deeds  and  conveyances  tar  tke 
aame.**    Subaequently,  the  wife  gave  to  Johnson  by  letter,  not  mm- 
der  seal,  and  without  the  joinder  of  her  husband,  directioiis  to  eao- 
vey  the  property,  without  eonaideration,  to  her  son.    The  agen^  at 
the  requeat  of  the  son,  conveyed  the  property  without  coBBtdermtloB 
to  the  latter*a  wife,  and  It  was  held  that  the  conveyaaeo  wwm  nal 
void:  Dayton  v.  Ndl,  48  Minn.  246,  46  N.  W.  281. 

J.  General  Worda  When  Bestrieted  to  the  Special  Acta  Anthar- 
taed.— If  authority  to  perform  a  specific  act  is  given  in  a  po^wer  eC 
attomeyt  and  general  words  are  also  employed  therein,  socfa  -wordi 
are  limited  to  the  particular  acta  auth<Mrixed:  Billinga  v.  ICorrov, 
7  Gal.  171,  68  Am.  Dec  286;  note  to  Gilbert  v.  How,  22  Am.  8t 
Bep.  726;  Bountree  v.  Denson,  69  Wia  622,  18  N.  W.  61&  In  Vetti 
V.  Butherfordt  8  Manitoba,  168^  173,  a  married  woman  gaTo  her 
husband  a  power  of  attorney  on  a  form  supplied  by  a  bank,  stviof 
him  power  and  authority  to  transact  for  her  and  Id  her  name  live 
separate  and  distinct  classes  of  business.  It  began  with  antlaort^y 
*^  make,  draw,  accept,  and  Indorse,  in  favor  of  all  partlea 
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«oeTer)  an  promlBflory  notes,  bills  of  exchange,  drafts,  checks,  and 
<»rders  for  the  payment  of  money,"  and  closed  by  giving  antbority 
^^  manage  and  transact  all  manner  of  business  whatsoever  with 
the  Ivancb  of  the  Bank  of  British  North  America,  In  Winnipeg, 
their  manager  or  other  officer  duly  anthorized.**  A  note  sued  on 
liad  been  signed  by  the  defendant's  husband  under  this  power,  and- 
It  was  held  that  the  clause  in  the  power  respecting  notes,  etc.,  con- 
ferred a  general  power  that  was  not  limited  or  restricted  by  the 
subsequent  clause  having  special  reference  to  the  bank.  A  power 
^ven  by  a  married  woman,  to  place  "the  property  In  thorough  re> 
IMdr,**  Is  not  limited  and  restricted  by  a  clause  authorizing  the 
jigent  *^  pay  over  such  sums  out  of  the  rental  arising  as  may  be 
necessary  to  pay  off  the  cost  of  such  repairs,**  as  such  clause  was 
merely  Intended  to  confer  a  power  as  to  the  use  of  the  money  re- 
ceived, not  elsewhere  provided  for,  and  not  to  operate  as  a  restric- 
tion upon  the  power  of  the  agent  to  contract  for  repairs:  Wright 
▼.  Blackwood,  57  Tex.  644.  In  construing  powers  of  attorney  given 
lU  married  women,  the  Intention  of  the  giver  must  be  considered: 
Wright  V.  Blackwood,  57  Tex.  644;  Wronkow  v.  Oakley,  133  N.  Y. 

605,  28  Am.  8t  Bep.  661,  31  N.  B.  52L  Thus,  in  a  case  which  went 
to  the  supreme  court  of  the  United  States  from  Colorado,  a  hus- 
iMUid  and  wife  had  given  a  pow&r  of  attorney.  In  general  terms,  to 
sell  and  convey  real  property,  the  title  to  which  was  stated  In  the 
power  to  be  In  one  HoUaday.  There  was  no  provision  against  a 
sale  of  the  Interest  of  either  separately;  nor  was  there  any  other 
circumstances  to  restrain  the  attorney's  authority  In  that  respect 
The  court  held  that  the  attorney's  conveyance  of  the  land,  by  a 
deed  executed  in  the  husband's  name  alone,  passed  his  title;  and 
said,  by  lileld,  J.:  "Undoubtedly,  it  is  a  rule  that  a  special  power 
of  attorney  Is  to  be  strictly  construed,  so  as  to  sanction  only  such 
acts  as  are  clearly  witliin  its  terms;  but  it  is  also  a  rule  of  equal 
potency  that  the  object  of  the  parties  is  always  to  be  kept  in  view, 
and  where  the  language  used  will  permit,  that  construction  should 
t>e  adopted  which  will  carry  out,  instead  .of  defeating,  the  purpose 
of  the  appointment  Here,  the  object,  and  the  sole  object  of  the 
power  was  to  enable  the  attorney  to  pass  the  title  freed  from  any 
possible  claim  of  the  wife;  and.  under  the  law  of  Colorado,  that 
result  could  be  accomplished  by  the  deed  of  the  husband  alone  as 
fully  without  as  with  her  signature":  HoUaday  v.  Dally,  19  WalL 

606.  A  wife's  power  of  attorney  to  her  husband  to  release  mort- 
gages Is  not  admissible  to  prove  that  he  is  her  general  agent: 
Trimble  r.  Thorson,  80  Iowa,  246,  46  N.  W.   742. 

ITL    Xode  of  Executing. 

a.  Talking  and  Certifying  the  Acknowledgrment—It  Is  not  re* 
iinlred  that  a  power  of  attorney  should  be  executed  In  the  presence 
4)t  the  officer  before  whom  it  is  acknowledged,  nor  is  It  material 
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that  bt  ahOQld  know  that  the  ilgiuttiire  was  written  t^  the  gnoiK. 
If  the  grantKW  aeknowledgee  before  the  officer  the  dne  eKeenttottf 
the  Instrument,  he  thereby  recogniiea  and  adopts  the  signatiin  « 
his  own.    It  Is  a  substantial  compliance  with  the  reqntaeiiMBti  tf 
the  statute  concerning  an  acknowledgmoit  to  a  power  of  attoner, 
where  the  officer  certifies  that  at  a  certain  time  '*CBine  JvUt  P- 
Monfer,  who  is  personally  known  to  me  to  be  the  identical  pmoa 
whose  name  Is  affixed  to  the  foregoing  Instnunent  of  writing  n 
grantor,  and  dnly  acknowledges  that  she  executed  the  nme,  loi 
for  the  purposes  therein  set  forth":  Hunger  ▼.  Baldrldge^  41  Ku. 
286,  18  Am.  8t  Bep.  27S»  21  Pac  150.    In  this  case,  it  was  alio  ob- 
jected that  the  deed  conveying  the  property  was  not  legally  k- 
knowledged.    The  challenged  portion  of  the  certificate  read  as  fel- 
lows: "Game  D.  8.  Hunger  and  Julia  P.  Hunger,  his  wife,  1^  D.  B. 
Hunger,   her   attorney   in   fact,    who  are   personally  known  t» 
me  to  be  the  same  persons  who  executed  the  foregoing  Inatnnaot 
of  writing,  and  duly  acknowledged  the  execution  of  the  nnt' 
''It  might  haye  been  more  explicit,"  said  the  court,  'in  Btatinf  tint 
D.  8.  Hunger  acknowledged  the  execution  of  the  deed  for  blmiA 
and  also  in  his  representatlYe  capacity  for  his  principal,  JnlliP. 
Hunger.    But  as  the  plural  form  of  expression  is  used,  it  phl^ 
implies  an  acknowledgment  In  both  his  Individual  and  repl^eeeBt^ 
tire  capacities,  and  that  In  the  latter  capacity  he  acknowledged  tke 
deed  as  the  act  of  his  principal,  who  was  named  in  the  certlficitz^' 
Hunger  r.  Baldridge,  41  Kan.  236,  18  Am.  St.  Rep.  273»  21  Fk 
iro.    So,  where  a  husband  and  wife  have  executed  a  mortgtf^ 
the  latter  by  power  of  attorney,  and  the  certificate  of  acknowledS' 
ment,  after  setting  out  the  appearance  and  acknowledgment  by  tbe 
husband,  continues:  "And  I  do  further  certify  that  perBonaUyV- 
peered  Peter  Yoorhees,  personally  known  to  me  to  be  tbe  nss 
person  whose  name  Is  subscribed  to  the  within  instrument  aa  tie 
attorney  in  fact  of  Hary  A.  Yoorhees,  his  wife,  and  the  said  F^ 
Yoorhees  duly  acknowledged  to  me  that  be  subscribed  tbe  bub* 
of  Hary  A.  Yoorhees  thereto  as  principal,  and  his  own  as  attorney  ii 
fact;  and  that  said  Peter  Yoorhees  acknowledged  to  me  tbat  ^ 
executed  the  same  freely  and  voluntarily  and  for  the  osea  vA 
purposes  therein  mentioned*';  such  certificate  shows  a  sufficient  l^ 
knowledgment  by  the  husband  In  behalf  of  the  wif e^  as  weD  ii  l> 
his  own  behalf.    "If  it,"  said  the  court,  "had  been  Intended  tboe- 
by  only  to  certify  the  acknowledgment  by  the  husband  for  bloieB' 
there  would  have  been  no  need  of  that  part  of  the  certificate^ 
acknowledgment  above  set  forth.    Hence,  there  could  have  bKi 
but  one  purpose  on  the  part  of  the  acknowledging  officer  In  indii* 
Ing  It  in  his  certificate,  and  that  was  to  show  a  proper  acknowtadr 
ment  by  the  attorney  In  fact  for  and  on  behalf  of  his  prindpir: 
Blchmond  v.  Yoorhees,  10  Wash.  816^  86  Pac.  1014. 


Nov.  1900.J      Seouaity  Sav.  Bank  v.  Smjtb.  771 

m 

TV.    B«Fooatioa. 

a.  By  Xanlage^The  marriage  of  a  feme  tole,  with  notice^  re- 
vokes a  power  of  attorney  executed  by  her,  and  her  attorney's  deed, 
made  after  such  marriage*  conyeys  no  title:  Judson  v.  Sierra,  22 
Tcac  S65,  fiH;  Wambole  v.  Poote,  2  Dak.  Ter.  1,  17.  But  It  is  other- 
wise where  there  Is  a  power  coupled  with  an  interest  In  the  obligee. 
Thus,  if  a  feme  sole  gires  a  warrant  of  attorney  to  confess  judg- 
ment on  her  bond,  and  afterward  marries,  the  warrant  Is  not  re- 
roked:  Bteeu  v.  Clark,  2  Pa.  St  234,  44  Am.  Dec.  101, . 

!»•  By  War.— As  war  does  not  revoke  erery  agency,  It  has  been 
held  that  a  power  of  attorney  by  a  married  woman,  properly  ere- 
Cfoted  and  acknowledged,  to  convey  her  lands,  was  not  revoked 
by  the  Civil  War,  although  when  hostiUties  broke  out  she  was 
residing  in  one  of  the  northern  states,  and  she  and  her  husband 
sfterward  removed  to  the  south,  where  the  latter  entered  the  Con- 
federate service,  and  where  the  wife  resided  until  the  close  of  the 
war:  WlUiams  r.  Paine,  109  U.  S.  55,  18  Sup.  Ct  Rep.  279. 

V.    Homesteads. 

a.  Joinder  of  Husband  and  Wife  in  Conveyancing  is  Bssentlal. 
rhe  general  rule  Is,  that  a  homestead  cannot  be  alienated  unless 
the  husband  and  wife  join  In  the  deed:  See  the  monographic  note 
to  Poole  V.  Gerrard,  65  Am.  Dec.  482-489,  on  conveyance  of  home- 
stead. Even  ther  husband  and  wife  themselves  cannot  by  mutual 
conveyances  confer  upon  each  other  the  power  to  convey  the  home- 
stead by  a  sole  deed:  Spoon  v.  Van  Fossen,  53  Iowa,  494.  A  con- 
veyance of  the  homestead  from  the  husband  to  the  wife  cannot 
operate  as  a  power  of  attorney:  Spoon  v.  Van  Fossen,  53  Iowa,  494. 

b.  Powers  to  Convey  When  not  Construed  as  Applying  to.— 
A  power  of  attorney  given  by  a  wife  to  her  husband  to  "sign 
deeds  and  mortgages,  with  full  power  and  authority  to  do  and  per- 
form all  and  any  acts  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully  and  to  all  intents  and 
purposes  as  I  might  or  could  do  If  present,  with  full  power  of 
substitution  and  ratification,  hereby  ratifying  and  confirming  all 
that  my  said  attorney  or  his  substitutes  shall  lawfully  do,  or  cause 
to  be  done,  by  virtue  hereof,"  but  not  describing  any  real  es- 
tate, nor  referring  In  any  way  to  their  homestead,  is  too  general 
and  indefinite  to  authorize  the  husband  to  execute  a  mortgage  on 
the  homestead  signed  by  him  for  himself  and  as  attorney  In  fact 
for  his  wife.  A  mortgage  so  executed  is  void:  Wallace  v.  Travel- 
srs*  Ins.  Co.,  54  Kan.  442,  45  Am.  St  Rep.  288,  38  Pac.  489. 

VI.    Judgments,  Powers  of  Attorney  to  Confess  or  Transfer. 

Authority  to  sell  and  assign  a  judgment  may  l>e  omferred  by  a 
power  of  attorney:  Galey  v.  Morgan,  114  Ind.  360,  16  N.  B.  790; 
but  a  bond  and  warrant  of  attorney  by  a  married  woman,  to  con- 
Cess  a  Judgment,  though  her  husband  Join  with  her,  is,  as  to  her» 
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not  in«relj  voidable,  but  absolutely  Toid:  Dorrance  ▼.  Scott,  3 
Whart  8001  81  Am.  D«e.  000;  OaldweU  t.  Walten»  18  Pa.  St  19. 
55  Am.  Dee.  602.  A  Jadgment  entored  upon  a  bond  and  wanast 
of  attorney  by  a  married  woman  and  a  sale  ^  her  estate  made 
thtfennder  are  void:  Dorrance  t.  Scott,  8  Wbart  800,  81  Am.  Dec 
008.  As  a  married  woman  cannot,  by  signing  a  warrant  of  at- 
torney, bind  herself  to  confess  a  judgment,  her  acknowledgmeBt 
of  the  power  gires  It  no  TsUdlty,  for  the  officer  Is  not  anthorlaed 
to  take  snch  an  acknowledgment:  Patton  t.  Stewart,  Ifi  Ind.  23S. 
As  warrants  of  attorney  by  married  women  to  ecmfess  judgmeala. 
and  judgments  and  proceedings  thereon  to  sell  their  real  eatate^ 
are  without  authority  and  Toid  in  Penn^ylTania,  a  shatifa  sate 
founded  thereon  will  not  deyest  their  estates,  notwithstandiaa  a 
statute  fit  that  state  proTiding  that  an  execution  sale  oai  a  Jodr 
ment  afterward  reversed  for  error  shall  pass  title  to  realty,  aad 
that  restitution  only  of  the  price  paid  at  the  sale  shall  be 
OaldweU  y.  Walters,  18  Pa.  St.  79^  68  Asa^  Dee.  602l 


BRAND  y.  MULTNOMAH  COUNTT. 

[88  Or.  79,  80  Pac.  890,  88  Pac  208.] 

THB  8TATB  HAS  POWBR  TO  FIX  OR  OHANGB  WM 
OBADB  OF  STBBBTS  and  public  highways  within  the  oocporali 
nmlts  of  cities  and  towns,  although  it  has  previously  dtiegated  to 
such  municipalities  the  requisite  authority  to  do  so. 

PUBLIC  STREBTS  CANNOT  BB  BUBDBNBD  WITH  AKT 
ADDITIONAL  SBBYITUDB,  other  than  that  which  property  asA 
legitimately  attaches  to  them  as  public  streets  and  hlg^hwayB*  wttb* 
out  just  compensation  being  made  to  the  abutting  lot  owner. 

MUNICIPAL  CORPORATIONS-OHANGB  OF  STREET 
GRADE^DAMAGES— LIABILITY.— A  municipality  is  not  answ» 
able  in  damages  for  injuries  resulting  from  the  establishment  d, 
or  a  change  in,  street  grades,  unless  specially  required  to  resposd 
by  some  constitutional,  statutory,  or  charter  provisiCML 

EMINENT  DOMAINr-INJURY  WHICH  ARI8B8  FBOK 
ESTABLISHING  OR  CHANGINiQ  A  STREET  GRADE  IS  NOT  A 
"TAKING"  OF  PROPERTY  within  the  meaning  of  a  coustiti- 
tional  inhibition  that  private  property  shall  not  be  taken  for  pabtte 
use  without  compensation. 

HIGHWAYS.— A  BRIDGE  connecting  public  highways  sad 
for  public  use  is  itself  a  public  highway,  and  constitutes  part  d 
the  highways  with  which  it  is  connected. 

LICENSE  TO  TAKE  TOLLS-EXPIRATION  OF.  AND  ITS 
BFFECT.— When  a  license  to  taiiLe  bridge  tolls  has  expired,  tiie 
right  to  the  free  use  of  the  bridge  as  a  public  highway  becwoei 
rested  in  the  people. 

MUNICIPAL  CORPORATIONS-APPROACH  TO  BRIDGE 
—ADDITIONAL      SERVITUD£^-FIXING      STRBBT      OBADE- 
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ABirrTINO  OWNERS.— When  the  leflBUtare  grants  a  franchise  to 
a  company  to  bnild  a  bridge  across  a  rirer,  to  connect  streets  on  each 
side  thereof,  the  ends  of  the  bridge  being  abore  the  streets  which 
it  connects,  and  one  of  the  approaches  to  the  bridge  is  so  con- 
stmcted,  under  legislatiTe  authority,  that  it  practically  occupies 
the  whole  street  along  which  it  runs  from  a  certain  cross-street  to 
the  riyer,  and  constitutes  an  elevated  roadway  above  the  original 
surface  of  the  street,  the  structure  does  not  constitute  an  additional 
aervitude,  but  Is  merely  an  establishment  of  the  grade  upon  that 
part  of  the  street  occupied  by  the  approach,  and  which  invades 
no  private  right  of  an  abutting  owner,  though  it  Interferes  with 
access  to  his  lots. 

STATUTBS-OURATiyiD  AOT  AS  TO  8TRBBT  ORADB.- 
A  statute  declaring  the  approach  to  a  bridge,  in  a  city,  to  be  the 
established  grade  of  a  certain  street,  so  far  as  occupied  thereby, 
cores  irregularities  in  the  original  appropriation  of  the  street  to 
gQch  purpose,  though  passed  after  the  decision  of  the  trial  court 
In  a  suit  to  enjoin  the  continuance  of  the  approach. 

Bill  to  enjoin  the  continuance  of  a  structure  in  a  street  in 
front  of  the  plaintifPs  lots.  The  legislature  authorized  the 
Columbia  Street  Bridge  Company  to  construct  and  maintain  a 
bridge  across  the  Willamette  river^  between  the  cities  of  Port- 
land and  East  Portland^  for  general  use^  and  specified  in  the 
act  that  the  western  approach  to  the  bridge  should  conform  to 
the  grade  of  Front  street,  which  had  been  established  by  com- 
petent authority.  This  approach*  was  on  Madison  street  The 
plaintiffs  lots  extended  east  to  the  river,  and  were  bounded  on 
the  west  and  south  by  Front  and  -Madison  streets.  The  grade 
of  Madison  street  from  Front  street  to  the  river  had  never  been 
established,  except  as  authorized  by  the  act  above  mentioned. 
The  bridge  was  built  with  an  open  roadway  left  in  liie  center  of 
ita  western  approach,  leading  from  the  eastern  line  of  Front 
Btreet  down  the  incline  on  Madison  street,  giving  ingress  and 
^rees  to  the  plaintiff's  buildings  situate  on  his  lots  on  the  river 
bank,  whidi  were  much  kwer  than  the  bridge  approach.  The 
bridge  committee,  appointed  by  law,  subsequently  purchased  the 
bridge,  and  succeeded  to  all  the  powers  and  authority  granted  to 
the  bridge  company.  Afterward,  the  citybecaipe  flie  owner  of  ihe 
bridge  and  franchise,  and  Multnomah  coxmty,  in  pursuance  of 
law,  assumed  the  management  and  control  of  the  bridge.  The 
bridge  committee,  claiming  to  have  lawful  authority,  closed  up 
tbe  roadway  under  the  bridge  leading  to  the  waterfront,  and 
caused  the  west  approach  to  the  bridge  to  be  made  even  and 
solid ;  but  before  it  did  so  it  petitioned  the  common  council  of 
klie  city  of  Portland  for  its  consent,  which  was  accorded,  but 
vrith  a  provision  that  the  ^'commission  restore  the  driveway  if 
aot  satisfactory  to  property  owners.**    The  roadway,  after  it 
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wai  dosed,  was  kept  and  maintained  in  that  condition,  and  soch 
closing  deprived  the  plaintiff  of  the  means  of  ingress  and  egiea 
with  teams  and  vehicles  to  and  from  his  said  buildings  by  w&j 
of  Madison  street  The  western  approach  was  two  hnndrel  and 
sixty-one  feet  in  length,  and  conformed  to  the  grade  of  Fnmt 
street  The  defendant,  the  East  Side  Sailway  Company,  had  a 
franchise  for  operating  its  street  railway  over  the  bridge,  and 
had  a  double  track  thereon,  directly  over  the  space  formerly  left 
open  for  the  roadway.  Ilie  bridge,  after  its  completion,  irai 
used  by  the  general  public,  and  was  free  of  tolls,  except  when 
the  bridge  company  had  it,  that  company  having  been  autiior- 
ized  to  charge  and  receive  tolls.  The  plaintiff  filed  a  bill  against 
Multnomah  county,  the  city  of  Portland,  and  the  East  Side 
Bailway  Company,  to  enjoin  each  of  the  defendants  from  Biain- 
taining  the  said  bridge  and  the  western  approach  thereto  in  the 
•condition  above  stated,  and  to  require  them  to  reopen  the  said 
roadway  under  the  bridge,  from  Front  street  to  the  plaintiffi 
waterfront  building&  The  defendants  prevailed  sikI  ttie  pkia- 
tiff  appealed. 


Fenton,  Bronaugh  ft  Muir,  William  T.  Muir,  and  William  IX 
Fenton,  for  the  appellant 

Joel  M.  Long,  city  attomeyi  William  A.  Cleland,  Balph  K 
Duniway,  and  Bussell  E.  Sewall,  district  atton^y,  for  the  i^ 

^pendents. 

»*  WOLVEBTON,  C.  J.  1.  Primarily,  the  state  has  pan- 
mount  control  over  all  the  highways  within  its  borders,  includ- 
ing public  streets  and  highways  within  the  confines  of  mnnici- 
psdities.  Whatever  authority  a  municipality  may  enjoy  or  poe- 
«es8,  pertaining  to  its  streets  and  highways,  must  be  derired 
from  the  legislative  assembly  through  its  franchise  or  charter; 
and  such  a  corporation  acts,  if  at  all,  through  a  delegated  power 
emanating  from  the  initial  source :  2  Dillon  on  Municipal  Co^ 
porations,  4th  ed.,  sees.  680,  683 ;  Winters  v.  George,  21  Or.  251, 
259,  27  Pac  1041 ;  Simon  v.  Northup,  27  Or.  487,  501,  40 
Pac.  660.  Nor  does  the  mere  fact  that  the  state  has  delated 
certain  powers  to  the  municipality  inhibit  it  from  again  resam- 
ing  or  exercising  such  powers.  Hence  it  is  said:  'The  l^isii- 
ture  of  the  state  represents  the  public  at  large,  and  has,  in  the 
absence  of  special  constitutional  restraint,  and  subject  (accord- 
ing to  the  weight  of  more  recent  judicial  opinion)  to  the  prop- 
erty rights  and  easements  of  the  abutting  owner^  full  and  pan- 
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mount  authority  over  all  public  ways  and  public  places^:  2 
Dillon  on  Municipal  Corporations^  4th  ed.^  sec.  656.  The  logi- 
cal and  cogent  result  of  these  principles  is  that  the  state,  as 
^ell  as  the  cities  and  towns  to  which  it  has  preyiously  delegated 
ihe  requisite  authority,  may  fix  and  establish  the  grade  of  the 
-streets  and  public  highways  within  the  corporate  limits  of  such 
municipalities. 

2.  Whatever  right  the  municipality  may  acquire  in  and  about 
its  public  streets — whether  through  dedication  or  by  condemna- 
tory proceedings— or  whaterer  may  be  the  property  interests 
which  remain  or  are  left  vested  in  the  owner  of  property  abut- 
ting thereon,  it  has  come  to  be  settled,  if  ever  it  was  seriously 
controverted,  that  they  cannot  be  burdened  with  any  additional 
servitude,  other  than  that  which  properly  and  legitimately  at- 
taches to  them  as  public  streets  ^  and  highways,  without  just 
compensation  being  made  to  the  abutting  lot  owner:  Willamette 
Iron  Works  v.  Oregon  By.  etc  Ca,  26  Or.  224,  46  Am.  St  Bep. 
620,  37  Pac.  1016 ;  Huddleston  v.  Eugene,  34  Or.  343,  55  Pac. 
S68;  1  Municipal  Corporation  Gases,  3340;  Barney  v.  Keokuk^ 
94  U.  S.  324,  340. 

3.  The  authorities  are  imiform  to  the  purpose,  however,  that 
a  municipality  does  not  entail  any  liability  for  consequential 
damages  resulting  from  the  fixing  or  establishment  of  a  street 
grade,  xmless  specially  reqxLired  to  respond  by  some  constitu- 
tional, statutory,  or  charter  provision:  2  Dillon  on  Municipal 
Corporations,  4th  ed.,  sec  686;  Willamette  Iron  Works  v.  Ore- 
gon By.  etc.  Co.,  26  Or.  224,  37  Pac.  1016,  46  Am.  St  Bep. 
€20;  Kelly  v.  Mayor  of  Baltimore,  65  Md.  171,  3  Atl.  594. 

4.  The  authorized  establishment  of  a  street  grade,  although 
the  change  may  result  in  consequential  damages  to  the  abutting 
property,  is  not  a  ^^taking,''  within  the  meaning  of  the  clause 
of  our  constitution  (Or.  Const.,  art  1,  sec.  18),  providing  that 
^'private  property  shall  not  be  taken  for  public  use."  The  doc- 
trine is  well  illustrated  by  the  case  of  Northern  Transp.  Go.  v. 
Chicago,  99  XT.  S.  635,  where  the  legal  distinction  is  specifically 
drawn  between  the  term  ^^taken/'  as  used  in  the  constitution  of 
iiie  United  States  and  the  earlier  state  constitutions,  and  the 
phrase  '^taken  or  damaged,'^  in  the  later  ones.  It  is  there  said : 
^*Acts  done  in  the  proper  exercise  of  governmental  powers,  and 
not  directly  encroaching  upon  private  property,  though  their 
consequences  may  impair  its  use,  are  universally  held  not  to  be 
41  taking,  within  the  meaning  of  the  constitutional  provision/^ 
After  the  work  complained  of  in  that  case  had  been  substan* 
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tially  eompleted,  the  people  of  lUinoiB  adopted  another  oonfiki- 
tati0n»  whereby  it  wai  ordained  that  private  property  Ehoiild 
sot  be  taken  or  damaged  for  public  use  without  compensation; 
and,  as  thna  adopted,  it  was  held  to  ^*  be  an  enlargement  of  tbe 
eonmion  proriBion  for  the  protection  of  private  property.  In 
a  later  caae  (Chicago  v.  Taylor,  125  IT.  S.  161, 166,  8  Sup.  Ct 
Bep.  820),  which  directly  involved  its  construction,  it  was  hdd 
that  it  'Required  compensation  in  all  cases  where  it  appeared 
that  there  had  been  some  physical  disturbance  of  a  right,  eiiha 
public  or  private,  which  the  plaintiff  enjoys  in  comiection  with 
his  property,  and  which  gives  to  it  an  additional  value^  and  that 
by  reason  of  such  disturbance  he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that  sustained  by  the 
public  generaUy.**  It  is  apparent  that  the  interpolation  of  the 
words  ''or  damaged''  constitutes  an  innovation  upon  Uie  wail 
provision,  and  explains  the  divergent  views  of  the  courts  on  the 
subject,  and  this  is  a  cogent  re-enforcement  of  the  doctrine  as 
quite  uniformly  maintained  and  held  to  under  the  United  Statea 
constitution,  and  those  state  constitutions  containing  a  like  or 
similar  provision  in  respect  of  the  '^taking''  of  private  prop- 
erty for  public  use.  Judge  Gooley  states  the  generally  accepted 
rule  as  follows:  ''Any  proper  exercise  of  the  powers  of  govern- 
ment which  does  not  directly  encroach  upon  the  property  of  an 
individual,  or  disturb  him  in  its  possession  or  enjoyment^  will 
not  entitle  him  to  compensation  or  give  him  a  right  of  action'': 
Cooley's  Constitutional  Limitations,  6th  ed.,  666.  The  rule  was 
directly  applied  by  him,  while  upon  the  bench,  in  the  case  of 
Pontiac  v.  Garter,  32  Mich.  164,  which  was  an  action  to  recoTer 
damages  for  raising  the  grade  of  a  public  way,  wherein  he  as- 
serts that  the  weight  of  authority  against  the  action  is  ove^ 
whelming,  and  sustains  the  assertion  by  a  citation  and  review 
of  a  great  number  of  cases.  In  further  support  of  the  rak, 
see  Stewart  v.  Clinton,  79  Mo.  603;  Kehrer  v.  Richmond  Citf, 
81  Ya.  745;  Skinner  v.  Hartford  Bridge  Co.,  29  Conn.  523; 
Smith  V.  Corporation  of  Washington,  20  How.  135 ;  In  re  Bidge 
St,  29  Pa.  St.  391 ;  Murphy  v.  Chicago,  29  IlL  279,  81  Am 
Dec  307;  Roberts  v.  •*  Chicago,  26  IlL  249.  A  bridge  con- 
necting public  highways,  and  erected  for  the  general  use  and 
aoconmiodation  of  the  public,  whether  built  and  maintained  at 
public  expense,  or  by  a  private  corporation  authorized  to  charge 
and  collect  tolls  from  persons  using  the  same,  is  itself  a  public 
highway,  and  constitutes  part  of  the  highways  with  which  it 
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ia  onmected :  Pittsburg  etc  Pass.  By.  t.  Point  Bridge  Go./  16S 
Pa.  St  37,  80  AtL  61L 

5.  In  thia  connection  it  may  be  stated^  as  a  general  propo- 
sition, tliat»  when  a  franchise  or  license  to  take  tolls  has  expired, 
thereafter  the  right  to  the  free  use  of  such  bridge  as  a  pub- 
lie  highway  becomes  vested  in  the  people:  State  v.  Lawrence 
Bridge  Co.,  22  Kan.  438. 

6.  We  come  now  to  an  application  of  these  principles  to 
the  facts  which  characterise  this  case.  The  legislature,  in 
granting  authority  to  construct  the  Madison  street  bridge, 
specially  prescribed  that  its  western  approach  should  conform 
to  the  grade  of  Front  street,  and  it  was  so  constructed,  in  ob- 
aerrance  with  the  legislatiye  wilL  The  width  of  the  bridge 
was  not  designated  in  the  act,  but  the  grant  carried  with  it 
the  authority  to  erect  such  a  structure  as  would  reasonably 
accommodate  public  travel  across  the  river  at  that  point;  and 
no  question  is  made  that  the  structure  is  unnecessarily  cum- 
bersome, or  occupies  more  space  than  is  requisite  to  meet  the 
demand.  As  constructed,  it  practically  occupies  Uadison 
atreet,  from  First  street  to  the  river,  and  constitutes  an  elevated 
roadway  above  the  original  surface  of  the  street;  and  the  broad 
contention  is  that  the  bridge  constitutes  an  additional  servitude 
upon  the  street,  which  plaintiff  is  entitled  to  have  abated,  or 
the  structure  so  modified  from  its  present  condition  as  to  give 
plaintiff  access  to  his  waterfront  buildings.  We  are  of  the 
opinion  that  the  grant  of  authority  to  the  bridge  company  to 
erect  a  bridge  connecting  the  public  highways  theretofore  ter- 
minating at  the  riyer  banks,  particularly  specifying  that  the 
structure  should  conform  ^^  at  its  western  approach  to  the 
grade  of  Front  street,  was,  under  the  conditions  prevailing, 
an  establishment  of  the  grade  of  that  part  of  Madison  street 
to  be  occupied  by  said  approach.  It  has  resulted  in  an  entire 
diversion  of  public  travel  from  the  original  surface  of  Madi- 
Bon  street  to  the  highway  constituted  by  the  bridge  structure. 

7.  In  Wilkin  v.  St  Paul,  33  Minn.  181,  22  N.  W.  249,  the 
defendant  entered  into  a  contract  with  certain  railroad  com- 
panies which  were  maintarniiig  tracks  and  operating  railroads 
upon  Third  street  in  said  dty,  whereby  the  companies  agreed 
to  construct  upon  the  southerly  portion  of  the  street,  over  the 
tracks,  and  twenty  feet  above  the  established  grade,  a  roadway 
twenl^-four  feet  wide,  with  projecting  sidewalks  increasing 
Its  width  to  thirty-six  feet,  leaving  uncovered  and  unoccupied 
tfair^  feet  of  the  street    It  was  further  agreed  that  the  com- 
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ptniot  fhonld  ocmttract  approadiea  leading  up  to  the  roafcij 
of  fhe  bri4ge»  and  should  doee  and  keep  closed  for  tzt?d  flat 
part  of  the  street  lying  along  the  bridge  and  not  ooeaped 
thereby^  so  as  to  deflect  such  trayd  to  the  bridge.  An  in- 
junction was  gntnted^  npon  the  suit  of  the  owner  of  lots  abut- 
ting npon  that  portion  of  the  street  to  be  occupied  by  ihehridp 
stmctnrey  restraining  the  companies  from  carrying  the  oantiad 
into  effect,  npon  ttte  ground  that  it  would  result  in  a  diang? 
of  the  grade  of  that  part  of  the  street  oocnpied  by  the  bndge; 
and  npon  appeal  to  the  snpreme  conrt  the  injimction  m 
sustained.  It  was  held  that  the  contemplated  work  wis  in- 
tended to,  and  would,  raise  the  established  grade  twenty  feet; 
that,  in  effect,  it  would  make  the  grade  of  the  brid^  tirf 
necessarily  of  the  approaches  to  it,  the  trayded  street  pA 
between  tlie  two  ends  of  the  work;  and  sudi  grade  not  hmf 
been  established,  and  compensation  paid  the  abutter,  sb  re- 
quired by  the  dty  charter,  the  work  was  consequently  restiaiiiel 
The  central  idea  upon  which  the  case  turned  was  that  the  jm- 
pose  of  the  authorities  was  to  bring  about  an  actnd  chnp 
of  grade,  and  that  such  ^^  would  be  the  effect,  in  pndkil 
operation,  if  the  contract  was  carried  out,  and,  such  Mog 
its  effect,  the  diange  could  not  be  legally  accomplished  in  flat 
manner. 

In  another  case  (Sdden  y.  Jacksonyille,  28  Fla.  558,  29  Am. 
St  Bep.  278,  10  South.  457),  a  suit  was  instituted  to  enjoii 
the  construction  of  a  yiaduct  oyer  and  aboye  numerous  laiboi' 
crossings  upon  a  public  street  by  four  railway  companies  ubSb 
an  agreement  with  the  county  and  dty,  and  to  make  the  fD^ 
face  of  the  yiaduct,  instead  of  the  original  surface  of  &i 
occupied  street,  the  grade  for  public  use  and  trayeL  It  la 
hdd  that  the  construction  of  the  yiaduct  would  effectuate  i 
change  of  grade,  and  the  suit  haying  proceeded  upon  tb 
theory  that  the  municipal  goyemment  of  Jacksonyille  ^ 
erecting  the  structure,  not  as  a  joint  party  with  the  oUtf 
parties  to  the  agreement,  but  in  the  due  exercise  of  its  chazts 
powers  to  change  the  grade  of  streets,  though  under  agreezo^ 
with  the  seyeral  parties  named  As  codef endants,  by  which  ti4 
were  to  contribute  to  the  expenses,  it  was  concluded  that  di 
yiaduct  would  not  become  or  constitute  an  additional  serritaii 
upon  the  street,  for  which  compensation  should  be  reooToel 
So,  in  Willets  Mfg.  Co.  y.  Board  of  Chosen  Freeholders,  63  i 
J.  L.  95,  40  Atl.  782,  it  was  hdd  that,  a  bridge  haying  been  eoi*, 
structed  for  the  purpose  of  joining  together  the  two  parti '| 
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the  hij^way  bisected  by  a  waterway^  the  approadieB  thereto  be^ 
came  a  part  of  the  highway^  and  tiiat  they  oonstitnted  no  ad- 
ditional burden  thereupon.  In  that  case  the  city  of  Trenton 
had^  by  proper  proceedings  taken  for  the  purpose,  acquired  the 
right  to  use  the  locus  in  quo  for  the  purpose  of  the  public  high- 
way. These  cases  while  not  to  the  exact  purpose,  serve  to  in- 
dicate very  clearly  what  acts  would  be  considered  or  would 
constitute  an  actual  change  of  grade;  so  that,  if  the  legislative 
assembly  has  employed  language  in  connection  with  the  sub- 
ject matter  calculated  to  induce  the  doing  of  such  acts,  we 
must  conclude  that  ^^  it  intended  to  establish  the  grade,  and 
to  require  the  change,  in  pursuance  of  the  exercise  of  the  fran- 
chise granted.  The  language  of  the  act  is  that  said  approach 
^shall  conform  to  the  grade  of  Front  streef  The  bridge  itself 
-was  to  become  a  highway,  and  the  approaches  constitute  a  part 
of  it  The  legislative  purpose  was  to  divert  the  public  travel 
upon  the  bridge — ^the  newly  constituted  highway — which  was 
to  occupy,  so  far  as  the  western  approach  is  concerned,  that 
portion  of  Madison  street  extending  from  Front  street  to  the 
river.  So  the  conclusion  is  inevitable  that  the  legislative  wiQ 
was  also  to  establish  the  grade  in  conformity  with  Front  street 
when  it  required  the  structure  to  conform  to  the  grade  of  that 
street,  and  such  is  the  legitimate  effect  of  the  act 

It  is  stoutly  contended  that  the  case  of  Willamette  Iron 
Works  V.  Oregon  By.  etc.  Co.,  26  Or.  224,  46  Am.  St  Bep. 
620,  37  Pac  1016,  ought  to  be,  and  is,  controlling,  to  the  pur- 
pose that  the  Madison  street  approach  constitutes  an  addi- 
tional servitude.  But  there  is  a  radical  distinction  between 
the  two  cases.  In  that  case  the  approach  was  constructed  with-' 
out  pretense  of  a  grant  of  authoriiy  to  change  the  grade  of  the 
street;  nor  did  it,  or  the  bridge  to  which  it  was  joined,  form 
any  part  of,  or  an  extension  of,  any  public  highway.  Not  so 
with  the  case  at  bar.  The  bridge  and  the  approaches,  as  we 
have  seen,  form  and  constitute  a  part  of  the  public  highway, 
meeting  and  joining  public  streets  or  highways,  extending  to 
the  river  at  each  end  thereof,  giving  continuous  travel  from 
and  upon  said  streets  upon  and  across  the  bridge;  and  the  ap- 
proach complained  of,  being  constructed  upon  the  authorized 
grade  of  Madison  street,  constitutes  the  established  grade  there- 
of, supplanting  the  Madison  street  surface,  as  used  and  occu- 
pied prior  to  its  construction.  It  is  true  that,  in  the  construc- 
tion of  the  bridge  by  the  Columbia  Street  Bridge  Company, 
it  left  the  roadway  open  through  the  approach  on  Madison  •• 
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ftreet  letding  to  pkintifrs  waterfront  buildings;  but  it  is  i^ 
parent  from  what  we  have  aaid4bat  itooa  not  lequiied  to ii 
io,  being  authorised,  in  a  practical  seDae,  to  laiae  the  wabtt 
grade  of  the  street  by  means  of  the  approach.  The  leiTiiig 
of  the  roadway  was  bnt  a  matter  of  acoommodati<m,  to  meet 
the  con?enieiice  of  the  property  interests  on  the  mer  laok, 
subject  to  be  dosed  at  the  behest  of  the  bridge  compuiy.  Tk 
bridge  committee  succeeded  to  all  the  powers  and  anthoiij 
granted  to  the  bridge  company  under  the  franduBe,  and,  uaa^ 
others,  the  right  and  authority  to  dose  up  the  roadway  Indii; 
to  the  waterfront,  and  thus  make  the  bridge  ^pproadi  i  aoU 
structure  throughout  its  entire  width.  The  fact  that  penB» 
sion  was  asked  of  the  dty  of  Portland,  and  granted,  upa 
the  condition  that  the  commission  restore  the  roadway  ii  st 
satisfactory  to  property  owners,  does  not  alter  the  case.  Tboi 
was  no  attempt  by  the  dty  to  alter  the  grade  of  the  street;  sor 
could  it,  if  it  had  so  desired,  accomplish  such  a  puposeii 
that  manner.  The  only  purpose  was  to  giro  its  consent,  in  s 
far  as  it  had  any  control  in  the  premises,  to  the  bridge  cob- 
mittee  to  act^  the  committee  being,  in  a  substantial  sense,  Ae 
agent  of  the  diy.  Subsequently,  however,  the  dty  beotf 
the  owner  of  the  bridge  and  frandiise,  and,  the  comity  httin^ 
assumed  the  operation  thereof,  insists  that  the  roadway  dsli 
be  kept  closed;  so  that  the  bridge  company  baring  been  gassi 
the  authority  in  the  first  instance  to  raise  the  surface  gn^' 
the  street  by  means  of  the  solid  approach  to  the  bridge,  ui 
the  present  authorities  baring  succeeded  to  the  fnndiiBe,s 
follows  that  they  have  the  right  to  so  fn^nfAin  it  This  vier 
of  the  case  is  strengthened  by  reason  of  the  &ct  that  tk 
bridge  company  has  surrendered  its  franchise  and  right  to  iib 
tolls,  so  that,  in  practical  operation,  its  free  use  has  betf 
▼ested  in  the  public;  thus  disendowing  it  of  the  ody  tobv^ 
ing  characterisidc  of  a  private  concern,  and  putting  it  *  op* 
the  broad  basis  of  a  public  highway,  to  all  intents  and  i^ 
poses. 

We  have  not  attempted  to  distinguish  this  case  as  one  ^ 
ing  riparian  rights,  as  the  rules  and  principles  we  hare  ^ 
plied  are  alike  applicable,  whether  the  change  of  grade  is  t'* 
street  extending  to  the  water's  edge  or  otherwise,  and  &evfi 
will  be  the  same  in  either  case.  These  condderations  iS^ 
the  decree  of  the  court  bdow,  and  it  so  ordered. 
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OK  BEHEARIKQ. 

WOLVEBTON,  G.  J.  8.  A  careful  re-examination  of  the 
rital  questions  attending  this  controversy  has  brought  us  to 
khe  same  conclusion  expressed  in  the  former  opinion.  The 
pivotal  issue  is  whether  the  bridge^  with  its  approach  upon 
Madison  street,  constitutes  an  additional  servitude,  or  has  per- 
rerted  the  street  to  other  than  Intimate  street  purposes.  If 
mch  is  its  effect,  the  plaintiff  presents  a  substantial  basis  for  a 
lecree  in  accordance  with  the  prayer  of  his  complaint;  otherwise 
aot  There  is  but  little,  if  any,  conflict  in  the  law,  which  is 
iptly  and  succinctly  stated,  with  its  proper  limitations  and 
listinctions,  in  Willis  v.  Winona  City,  59  Minn.  27,  60  N.  W. 
)14.  In  that  case  the  city,  under  authority  of  the  state  and 
lational  legislatures,  constructed  a  bridge  across  the  Mississippi 
river,  the  approach  of  which  extended  a  considerable  distance 
dong  the  center  ^^  of  one  of  the  streets  of  the  city,  and  past 
:he  plaintiff's  property,  and  the  question  arose  whether  it  con- 
(tituted  an  additional  servitude,  in  determining  which  Mr.  Jus- 
ice  Mitchell  says:  '^The  doctrine  of  the  courts  everywhere, 
>oth  in  England  and  in  this  country  (unless  Ohio  and  Ken- 
ucky  are  exceptions),  is  that,  so  long  as  there  is  no  applica- 
ion  of  the  street  to  purposes  other  than  those  of  a  highway,  any 
sstablishment  or  ch^^ge  of  grade  made  lawfully,  and  not  negli- 
^ntly  performed,  does  not  impose  an  additional  servitude  upon 
he  street,  and  hence  is  not  within  the  constitutional  inhibition 
Lgainst  taking  private  property  without  compensation,  and  is 
lot  the  basis  for  an  action  for  damages,  unless  there  be  an  ex- 
>re88  statute  to  that  effect.  That  this  is  the  rule,  and  that  the 
'acts  of  this  case  fall  within  it,  is  too  well  established  by  the 
lecisions  of  this  court  to  require  the  citation  of  authorities 
'rom  other  jurisdictions:  Lee  v.  Minneapolis,  22  Minn.  13; 
k.lden  V.  Minneapolis,  24  Minn.  254;  Henderson  v.  Minneapo- 
is,  32  Minn.  319,  20  N.  W.  322 ;  Yanish  v.  St  Paul,  60  Minn. 
H8,  62  N.  W.  925.  See,  also,  Northern  Transportation  Co.  v. 
Siicago,  99  U.  S.  635 ;  Selden  v.  Jacksonville,  28  Fla.  668,  29 
im.  St  Eep.  278,  10  South.  467.  The  New  York  elevated 
ailway  cases  cited  by  plaintiff  are  not  authority  in  his  favor, 
or  they  recognize  and  affirm  the  very  doctrine  that  we  have 
aid  down  in  Story  v.  New  York  Elev,  Ry.  Co.,  90  N.  Y.  122, 
:3  Am.  Rep.  146,  but  hold  that  the  construction  and  main- 
enance  on  the  street  of  an  elevated  railroad  operated  by  steam, 
Jid  which  was  not  open  to  the  public  for  the  purpose  of  travel 
nd  traffic,  was  a  perversion  of  the  street  from  street  uses,  and 
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impoaed  upon  it  an  additional  aemtade  which  entitled  abut- 
ting owners  to  damages.  Neither  does  Adama  t.  Chicago  ete. 
B.  a  Co.,  39  Minn.  286,  12  Am.  St  Sep.  644,  39  N.  W.  629, 
aid  the  plaintiff,  for  that  case  proceeds  upon  the  propodtioQ 
^^  that  the  construction  and  maintenance  of  an  ordinary  ann- 
mercial  railway  upon  a  street  is  the  imposition  of  an  additioml 
serritade.  Plaintiff  also  cites  numerous  cases  as  to  what  con- 
stitutes a  taking*  of  private  property.  The  law  of  those 
cases  is  unquestioned.  There  is  no  doubt  that  the  acts  of  the 
city  would  amount  to  a  taking  of,  plaintiff's  property,  so  aa  to 
entitie  him  to  compensation,  provided  the  use  made  of  the 
street  by  the  dty  imposed  an  additional  servitude  upon  it;  but 
that  is  the  very  question  in  the  case.  Our  conclusion  ia  tiut 
the  construction  and  maintenance  of  this  bridge  approach  did 
not  impose  an  additional  servitude  upon  the  street,  but  wis 
a  proper  street  use,  and  hence  constitutes  no  basis  for  an  actioB 
in  favor  of  plaintiff  for  damages.*' 

This  case  affords  a  complete  answer  to  the  counsePs  conteo- 
tion  that  there  is  a  ''taking"  in  the  present  instance,  vitfain 
the  purview  of  the  state  and  national  constitutions,  and,  u 
the  reasoning  of  the  learned  justice  is  so  apt  for  our  present 
purposes,  we  have  taken  the  liberty  to  quote  at  much  length 
from  the  opinion.  The  doctrine  of  the  New  York  elevated 
railway  cases  and  of  Adams  v.  Chicago  etc  B.  B.  Co.,  39  Mm 
286,  12  Am.  St  Rep.  644,  39  N.  W.  629,  is  not  questioned, 
but  it  is  not  applicable  to  this  controversy.  In  those  casei 
there  was  an  additional  servitude  created — in  the  former,  by 
the  construction  of  the  devated  railway;  and,  in  the  latter, 
by  an  ordinary  commercial  railroad  upon  the  streets.  Other 
New  York  cases  present  apt  illustrations  of  the  distinction 
which  obtains  between  the  legal  effect  of  a  structure  whidi 
constitutes  an  additional  servitude  and  one  whidi  is  effectife 
merely  in  producing  a  change  in  the. street  grade.  They  hold 
that  the  construction  of  an  ordinary  railroad  upon  a  street 
is  an  additional  burden  or  servitude,  for  which  compensatioB 
may  be  recovered,  yet  that  the  change  of  a  grade  upon  lateral 
streets,  made  necessary  to  effectuate  a  convenient  crossing  of 
the  railroad,  does  not  constitute  a  burden  for  which  the  abot- 
ter  is  entitled  to  ^^  compensation:  Bandolph  on  Eminent 
Domain,  sec  399 ;  TJline  v.  New  York  etc.  B.  B.  Co.,  101  9. 
Y.  98,  53  Am.  Rep.  123,  4  N.  E.  536 ;  Conklin  ▼.  New  Tork 
etc.  Ry.  Co.,  102  N.  Y.  107,  6  N.  E.  663 ;  Bauenstein  v.  Net 
York  etc  Ry.  Co.,  136  N.  Y.  528,  32  N.  E.  1047.    To  the  aame 
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mrpoae,  eee^  alBO^  Bobinson  t.  Great  Northern  By.  Co.,  48 
ihm.  446,  61  N.  W.  884,  and  Wead  t.  St  Johnsbnry  etc  B. 
I  Ck).,  64  Yt  62,  24  AH  861. 

All  these  approve  the  doctrine  that  a  mere  change  in  a  street 
^e,  lawfully  accomplished,  without  n^ligenoe  or  careless- 
less  on  the  part  of  the  proper  authorities,  does  not  entitle 
he  abutters  to  compensation  for  any  inconvenience  that  may 
6  entailed  thereby.  It  was  said  in  Conklin  v.  New  Yoric  etc. 
I  B.  Co.,  102  N.  Y.  107,  6  N.  E.  663,  Mr.  Justice  Finch 
peaMng  for  the  court:  ^Tlie  plaintifPs  fee  in  it  to  its  center 
iiie  was  not  subjected  to  a  new  or  different  use  involving 

new  or  added  compensation,  but  it  remained  unchanged  as  the 
•ublic  highway  originally  laid  out  in  everything  but  its  grade, 
f  it  became  such  by  dedication,  compensation  for  the  ease- 
lent  was  expressly  waived.  If  taken  by  right  of  eminent 
omain,  the  compensation  paid  covered  all  the  damages  sus- 
ained,  among  which  were  necessarily  embraced  such  as  might 
low  firom  a  change  of  grade  required  for  the  public  use  and 
onvenience.  That  might  be  altered  by  any  lawful  authority, 
nd  whatever  of  injury  or  inconvenience  should  result  to  the 
butting  owner  was  either  waived  by  the  dedication,  or  paid 
or  by  the  original  compensation,  so  that  a  change  of  grade 
ipon  a  highway  invades  no  private  right  The  contra37  doc- 
fine, once  held  (Fletcher  v.  Auburn  etc  B.  B.  Co.,  26  Wend. 
42),  has  been  effectually  overruled:  Baddiff  v.  Mayor  of 
{rooUyn,  4  N.  Y.  195,  63  Am.  Dec.  357;  Bellinger  v.  New 
fork  C.  B.  B.  Co.,  23  N.  Y.  42 ;  Selden  v.  Delaware  Canal  Co., 
9  N.  Y.  634.  The  appellant  here  relies  upon  Story  v.  New 
rork  Elev.  By.  Co.,  90  N.  Y.  122,  48  Am.  Bep.  146.  That 
***  case  was  not  intended  to  thus  unsettle  the  law,  for  it  ex- 
Tetdj  excluded  from  its  operation  injuries  resulting  from 
hanges  of  grade.'*  Nor  do  the  cases  of  Pumpelly  v.  Oreen 
\bj  Oanal  Co.,  13  Wall.  1^66,  Eaton  v.  Boston  etc.  B.  B.  Co., 
1  N.  H.  604,  12  Am.  Bep.  147,  and  others  holding  to  the 
Bune  doctrine,  help  the  plaintiff,  for  in  those  cases  there  was 

physical  invasion  of  the  real  estate  of  the  private  owner 
y  a  permanent  flooding,  which  was  regarded  as  a  taking 
ithin  the  meaning  of  the  constitutional  inhibition.  These 
1808  are  characterized  by  Mr.  Chief  Justice  Fuller  in  Oibson 
.  United  States,  166  TJ.  S.  269,  17  Sup.  Ct  Bep.  678,  as  con- 
MniTig  the  ''exfaremest  qualification''  upon  the  doctrine  which 
\  everywhere  established  except,  perhaps  in  Ohio  and  Een- 
acky. 
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WOBi  T.  Wmmm  Citj,  59  Minn.  27,  60  N.  W.  SU,  k  k 
point  and  anthoritatlTe  to  the  purpose  that  the  bridge  spproick 
oonstmcted  upon  Madison  street  does  not  oonstitnte  an  adfr 
tional  serfitode  thereon.    It  is  also  authority  for  the  OQ10 
proposition  held  to  in  the  first  opinion,  namely^  that  the  kg» 
latiTe  anthority  giyen  the  bridge  company  to   construct  the 
bridge  and  its  approach,  spedfjing  that  such  approach  shouH 
be  put  upon  the  established  grade  of  Front  street,  was  in  iisdf 
an  establishment  of  the  grade  upon  that  part  of  flie  street 
occupied  by  the  approach.    Mr.  Justice  Mitchell  says:  "The 
bridge  is  just  as  much  a  public  highway  as  is  Main  street, 
with  which  it  connects;  and,  whether  we  consider  the  approsdi 
as  a  part  of  the  former  or  of  the  latter,  it  ia  merely  a  psit 
of  the  highway.    The  dty  baring,  as  it  was  authorised  to  do^ 
established  a  new  highway  across  the  Mississippi  riyer,  it  an 
necessary  to  connect  it,  for  the  purpose  of  trayel,  with  Msia 
and  the  other  streets  of  the  dty.    This  it  has  done,  in  tlie  cafy 
way  it  could  haye  been  done,  by  what,  in  effect,  amounts  merelT 
to  raising  the  grade  of  the  center  of  Main  street  in  front  d 
plaintifPs  lot    It  can  make  no  difference  in  principle  wheQwr 
this  was  ^^^  done  by  filling  up  the  street  solidly,  or,  as  ia 
this,  case,  by  supporting  the  way  on  stone  or  iron  ooIubibl 
Ndther  is  it  important  that  the  dty  raised  the  grade  of  only 
a  part  of  the  street,  learing  the  remainder  at  a  lower  grade.' 
80,  too,  it  was  hdd  in  Coldough  y.  Milwaukee,  92  Wis.  Itt, 
65  N.  W.  1039,  that  the  construction,  under  legislatiye  aut)lO^ 
ity,  of  an  deyated  approach  to  a  riaduct  which  occupied  the 
whole  street,  constituted  but  a  mere  change  of  the  grade  there- 
of for  the  corresponding  distance,  but  not  an  additional  seni- 
tude  for  which  the  abutter  was  entitled  to  compensation.    Mr. 
Justice  Finney  says:  'It  is  impossible,  we  think,  to  maiTitsin 
that  the  construction  of  this  approach  to  the  riaduct  is  not 
really  a  mere^  change  of  the  grade  of  the  street  for  the  corre- 
sponding distance,  and  of  which  it  takes  the  place.     It  is  in 
the  nature  of  a  bridge  which  is  an  extension  of  a  higfaw 
or  street,  and  the  street  beneath  is  practically  discontinued.' 

9.  We  feel  assured  that  our  former  opinion  is  sound  upn 
the  proposition;  but,  if  we  are  mistaken  in  this,  the  act  rf 
1898  (Sess.  Laws  1898,  sec  231,  p.  185),  deckring  the  bri^ 
approach  to  be  the  established  grade  of  Madison  street  so  fir 
as  occupied  thereby  is  curatiye  of  the  irregularities  complaisei 
of,  although  such  act  may  haye  been  adopted  after  the  com- 
mencement, or  eyen  decision,  of  the  present  suit  in  the  court 
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below:  Pexmsylyama  y.  Wheeling  Bridge  Co.,  18  How.  421, 
and  The  Clinton  Bridge,  10  Wall  454.    For  the  reaaona  here 
stated,  the  former  opinion  will  be  adhered  to. 
Affirmed  on 


Streeta— Change  of  Qradiu— A  conatttntlonal  goaranty  that 
priyate  property  ahaU  not  be  taken  without  compensation  does  not 
extend  to  conaeqnential  damages  resulting  to  abutting  property  from 
lawful  changes  of  the  grade  of  the  street:  Selden  y.  Jacksonyille, 
28  Fla.  668,  20  Am.  St  Rep.  278,  10  South.  467.  Compare  Bachua 
r.  Los  Angeles,  180  CaL  4^  80  Am.  St  Rp.  147,  82  Pac  829;  ex- 
tended note  to  O'Rrien  y.  Philadelphia,  80  Am.  St  Rep.  837. 

Streeta— Additional  Seryitnde. — ^Any  structure  on  a  .atreet  sub* 
rersiye  of  its  uae  and  efficiency  aa  a  public  thoroughfare  imposes  a 
new  seryltude  on  the  rights  of  abutting  ownera  for  which  compen- 
sation must  be  made:  Willamette  Iron  Worfca  y.  Or^^n  Ry.  ete. 
Do.,  28  Or.  224,  46  Am.  St  Rep.  820,  87  Pac  1018. 

On  Ouratlya  Statutea  afTectlng  atreet  improyementa,  see  Nottaga 
r.  Portland,  80  Or.  689,  76  Am.  St  Rep.  618,  68  Pac.  888.  Oonsult, 
also,  Windsor  y.  Des  Moines^  UO  Iowa,  170^  80  Am.  St  Repw  280y  SI 
R.  W.  41C 


HOWELL  y.  FOLSOIL 

[88  Or.  184,  88  Pae.  lia] 

HUSBAND  AND  WIFI>-MORTGAOB,  BT  WIFB,  OF 
PATB  BY  BNTIRBTY.^Under  statutes  authorising  a  wife  to  aaA 
md  conyey  her  property,  by  her  sole  deed,  'Ho  t^e  same  extent 
ind  In  the  aame  manner  that  her  husband  can  property  belonginf 
0  him,**  ahe  may  mortgage  her  interest  in  land  held  by  the  en- 
Irety  with  like  effect  as  her  husband,  and  such  a  mortgage  la 
rmlld,  although  the  huaband  did  not  join  In  Ita  execution. 


George  O.  Bingham^  for  the  appellant 

B.  J.  Fleming  and  TUmon  Ford,  for  the  respondent 

iM  BEAN,  C.  J.  On  Noyember  21,  1895,  the  defendant^ 
Caggie  Folsom,  being  the  owner,  with  her  husband,  of  an  estate 
\j  the  entirety  in  lots  8  and  4,  block  B,  in  Simpson's  addition 
o  Salem,  mortgaged  the  same  to  plaintiff  to  secure  a  loan 
if  three  hundred  and  fifty  dollars;  and,  the  husband  haying 
ubseqnently  died,  this  suit  was  instituted  to  foreclose  the  mort- 
;age,  but  the  court  held  it  yoid  because  the  husband  did  not 
oin  in  its  execution,  and  plaintiff  appeala. 

1.  It  is  argued  in  support  of  the  decree  of  the  court  below 
hat  neither  spouse  can  conyey  an  estate  by  the  entirelj  with* 
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out  the  assent  of  the  other,  and  therefore  the  mortgage  songlbi 
to  be  foreclosed  is  void,  even  as  against  the  moiigagor.  It  ii 
often  said  in  judicial  opinions  that  at  common  law^  under  s 
conveyance  of  real  property  to  husband  and  wife,  both  an 
seised  of  the  entirety,  and  neither  can  alienate  or  dispose  of  an] 
part  of  the  estate  without  the  consent  of  the  other.  It  is  be- 
lieved, however,  this  means  that  ''one  cannot  sever  the  interest 
or  make  any  disposition  of  the  estate  so  as  to  affect  the  right 
of  survivorrfiip" :  Enyert  v.  Kepler,  118  Ind-  34>  10  Am  St 
Hep.  94,  20  N.  E.  539;  Ames  v.  Norman,  4  Sneed^  683,  70 
Am.  Dec.  269,  and  note.  According  to  ^^  the  great  wdgU 
of  authority,  at  common  law  a  conveyance  of  the  estate  by 
the  husband  during  the  lifetime  of  the  wife  is  valid  as  against 
him,  and  vests  the  fee  in  the  purchaser  in  case  the  husband 
survive  the  wife.  Mr.  Tiedeman  thus  states  the  rule:  '^Dm^ 
ing  coverture  the  husband  has  the  entire  control  of  tlie  estatSr 
may  convey  it  away,  and  it  is  liable  to  be  sold  under  execu- 
tion for  his  debts.  If  the  husband  survives  the  wife,  this  ccm- 
veyance  of  it  to  a  stranger  will  be  as  absolute  as  if  the  estate 
had  been  one  in  several^.  But  if  the  wife  survives  the  biiS' 
band,  she  acquires,  by  right  of  survivorship,  the  entire  interot 
in  the  land,  and  is  entitled  to  her  proper  action  for  flie  reco?- 
eiy  of  possession'* :  Tiedeman  on  Beal  Property,  sec  242.  And 
Mr.  Washburn  says:  '^f  the  husband  convey  the  entire  estate 
'during  coverture,  and  dies,  his' conveyance  will  not  have  affected 
/her  rights  of  survivorship  to  the  entire  estate.  But  if,  in  sudi 
case,  the  husband  survive,  his  conveyance  becomes  as  effective 
./to  pass  the  whole  estate  as  it  would  have  been  had  the  hosbdnd 
he&n  sole  seised  when  he  conveyed  it":  1  Washburn  on  Beal 
Property,  6th  ed.,  707.  See,  also,  1  Bishop  on  Married  Women, 
sec  621;  1  Ballard  on  Beal  Property,  sec.  240;  15  Am.  ft  Enf. 
Ency.  of  Law,  2d  ed.,  848 ;  Den  v.  Hardenbergh,  10  N".  J.  L. 
42,  18  Am.  Dec.  371,  and  note;  Branch  v.  Polk,  61  Ark.  388, 
54  Am.  St.  Bep.  266,  and  note,  33  S.  W.  424;  Hiles  v.  Fisher, 
144  N.  Y.  306,  43  Am.  St.  Bep.  762,  768,  and  note,  39  N.  E 
337.  We  take  the  rule,  therefore,  to  be  abundantly  establidid 
that  a  husband  can  convey  an  estate  held  by  himself  and  wife 
as  tenants  by  the  entirety,  and  that  such  conveyance  win  vest 
the  fee  in  the  purchaser,  if  the  husband  survive  tiie  wif& 
And,  as  bur  statute  has  given  the  wife  power  and  authority  t» 
sell  and  convey  her  property  ''to  the  same  extent  and  in  the 
same  manner  tiiat  her  husband  can  property  belonging  to  him' 
(Laws  1893,  p.  170,  amending  section  2992  of  Hill's  Aitwi^^tiJ 
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Laws),  we  think  it  dear  ahe  may  conyej  an  estate  by  the  ^^ 
entirely  with  like  effect  as  her  husband.  The  right  at  com- 
mon law  of  the  husband  during  ooverture  to  the  control  and 
usufruct  of  the  land,  and  the  inability  of  the  wife  to  convey 
without  her  husband  joining  in  the  deed,  were  not  incidents  of 
such  an  estate,  but  of  the  marital  disabilities  and  rights  which 
have  been  removed  and  enlarged  by  modem  legislation.  The 
oourts  of  other  states  have  held  that,  under  acts  relating  to 
married  women,  of  similar  import  to  ours,  the  wife  is  entitled 
to  the  same  use  and  benefit  of  an  estate  by  the  entirety  as  the 
husband,  and  has  the  same  power  of  alienation.  Thus,  in  Butt- 
lar  y.  Bosenblath,  42  N.  J.  Eq.  651,  69  Am.  Bep.  52,  9  Atl. 
695,  it  was  held,  under  the  legislation  of  that  state,  which 
preserves  to  married  women  their  separate  rights  of  property, 
that  the  wife  is  endowed  with  the  capacity,  during  the  lives 
of  herself  and  husband,  to  hold  in  her  possession  one-half  the 
estate  held  by  them  as  tenants  by  the  entirety  in  common  with 
her  husband,  as  fully  as  if  she  were  a  single  woman.  In  Hiles 
T.  Fisher,  144  N.  T.  806,  43  Am.  St  Bep.  762,  39  N.  E.  337, 
a  husband  and  wife  were  seised  of  an  estate  by  the  entirety. 
The  husband  alone  mortgaged  the  entire  estate  to  secure  his  in- 
dividual debt,  and  subsequentiy  conveyed  the  property  to  his 
wife.  Thereafter  the  mortgage  was  foreclosed,  and  the  pur- 
chaser at  the  sale  insisted  that  he  was  entitled  to  the  possession 
of  the  entire  property  during  the  joint  lives  of  the  husband 
and  wife,  and  to  the  fee  in  case  the  husband  survived  the  wif e^ 
while  the  wife  maintained  that  the  mortgage  given  by  her  hus- 
band was  void  because  not  signed  by  her,  and  that.  Ids  interest 
having  been  conveyed  to  her,  she  was  the  absolute  owner  of  the 
property.  But  the  court  held,  in  a  very  satisfactory  opinion  by 
SCr.  Chief  Justice  Andrews,  that,  under  the  general  statutory 
provisions  of  that  state  giving  married  women  power  to  control 
or  dispose  of  their  own  property,  a  husband  and  wife  are  en- 
titled to  the  rents  and  profits  of  an  estate  by  the  entirety  in 
separate  moieties,  *^  and  that  a  purchaser  at  a  foreclosure 
sale,  under  a  mortgage  given  by  the  husband  alone  when  the 
ndfe  is  alive  at  the  time  of  the  sale,  obtains  the  husband's 
interest,  subject  to  the  right  of  the  wife,  if  she  survive  him, 
with  a  right  to  use  an  undivided  half  during  the  joint  lives 
of  husband  and  wife,  and  to  the  fee  if  the  husband  survive. 
Again,  in  Branch  v.  Polk,  61  Ark.  388,  64  Am.  St  Bep.  266, 
88  S.  W.  424,  under  a  statute  authorizing  a  married  woman 
to  dispose  of  her  property  as  a  feme  sole,  it  was  held  that  she 
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might  taanj  or  mortgage  her  intereet  in  an  estate  bj  the » 
tirety^  mibject  to  the  lig^t  of  amriyorship  in  her  haAni, 
withoat  his  joining  in  the  instniment,  and  that  sudi  mcftgpp 
was  Talid  as  against  the  wif e,  she  having  survived  her  husband. 
2.  It  was  suggested  at  ihe  aigoment  that  under  nctiot 
3003  of  Hill's  Annotated  Law%  a  married  woman  caimot  eoa- 
vey  her  real  property  without  her  hudMUid  joining  in  the  deei 
But  that  section  has  been  modified  or  amended  by  sabeeqnenl 
l^slation  (Laws  1893^  p.  170,  irtiidi  amends  section  2998  d 
Hill's  Annotated  Laws),  and  die  may  now  sell  or  conTej  her 
property  by  her  sole  deed:  Yelten  v.  Gaimack,  28  Or.  2^0^  31 
Pkic  658.  The  decree  of  the  oonrt  below  is  therefore  retenei 
«nd  a  decree  wiU  be  entered  here  as  prayed  for  in  the  eamplaiBi 


A  Wife  Kaj  OonTej  and  Xortgage  ber  interest  In  aa 
tald  Iqr  iMrself  and  her  husband  as  tenants  hgr  the  enOrttlei.  Hh 
Jeet  to  his  right  of  sorvlvorshlp:  Branch  r.  Polk,  ttl  Ack.  W  *< 
4m.  8t  Bepb  MS^  88  &  W.  424. 
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BBPLBVIN  WILL  NOT  UB  for  an  nadlvlded  tata«l  b 

ysffsonal  property* 

ATTAOHMBNT-UNDIVIDBD  INTBBB8T  IN  PBBSOU* 
AI^T.— A  sheriff,  in  attaching  an  nndivided  interest  hi  a  duttA 
«nch  as  a  liorse,  has  the  right  to  take  It  into  eostody,  and  is  m* 
^Ity  of  trespass  in  so  doing. 

AOI8TMBNT-LIBN.— INDEPBNDBIfFLT  OF  THB  BTi* 

UTB  or  special  agreement,  one  who  feeds  or  cares  for  an  ■aia' 
^  another  lias  no  lien  th^eon  for  his  clULrge& 

AOI8TMBNT— LIBN— PART  OWNBRSHIP.— Under  a  sH^ 
nte  giving  a  lien  to  one  who  feeds  or  cares  for  the  stock  of  •*- 
other,  one  who  feeds  and  cares  for  an  animal  of  which  he  !■  put 
owner  is  not  entitled  to  an  agistor's  lien. 

AQI8TMBNT  —  LIEN  *- FURNISHING  FBBD.-Whfle  «• 
who  feeds  or  cares  for  another's  utoek  may  be  entitled  to  a  lies  Ar 
the  feed  and  care  fornished  by  himself,  he  is  not  entitled  to  a  fti 
for  feed  and  care  furnished  In  part  hj  other  people^  though  he  nV 
have  paid  therefor. 

AGISTMENT— NONLIENABLB  ITEMS.— No  aglstor't  Ha 
can  be  maintained,  under  the  Oregon  statute,  for  freight  eotniA 
and  jockey  fees  paid  In  handling  a  horse  on  a  race  circuit 

RBPLBYIN  BY  00-OWNBB— RETURN  OF  PROPSBTT^ 
When  one  co-owner's  undivided  interest  in  personal  property  to  i^ 
tachelt  the  fkct  that  the  propcorty,  at  the  time  of  the  attacbiM^ 
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in  the  poiseition  of  the  other  owner  doee  not  entitle  the  latter, 
Uk  a  rei^eyln  snlt,  to  a  reCnm  of  the  propertj  taken. 

Action  by  Hra.  Sharp  against  Johnson  to  recover  the  pos- 
session of  a  racehorse  called  Black  Alder.  Mrs.  Sharp  alleged 
that  she  was  the  owner  of  an  undivided  one-third  interest  in 
the  horse;  that  one  Bradley  owned  the  other  two-thirds;  that 
Ab  had  an  agistor's  lien  on  Bradley^s  interest;  and  that  she 
vras  in  possession  of  the  axiimal  when  the  defendant  wrongfully 
and  unlawfully  took  him  from  her.  It  appeared  from  the  de^ 
f  ense  that  the  horse  belonged  to  Mrs.  Sharp^s  husband  and 
Bradley^  who  were  indebted  to  one  Hays  for  the  animal's  pur-^ 
chase  price;  that  Hays  caused  the  horse  to  be  attached  as  th^ 
property;  and  that  the  sheriff  had  taken  the  horse  into  his 
custody.  The  defendant  alleged  that  Mrs.  Sharp's  pretended 
purchase  of  the  horse  from  her  husband  and  her  claim  for  an 
agistor's  lien  was  the  residt  of  a  conspiracy  between  her  and 
him  to  cheat  Bradley  out  of  lus  interest  and  Hays  out  of  his 
debt.  The  defendant  moved  for  a  nonsuit,  which  motion  was 
OYerruled.  There  was  a  judgment  for  the  plaintiff  and  the 
defendant  appealed. 

W.  C.  Hale  and  H.  D.  Norton,  for  the  appellant. 

John  M.  Williams  and  L.  F.  Harris,  for  the  respondent 

*^  BEAN,  C.  J.  1.  The  motion  for  a  nonsuit  was  based 
on  the  theory  that  the  plaintiff  failed  to  prove  a  cause  suffi- 
cient to  be  submitted  to  the  jury,  and  we  think  should  have 
been  sustained.  The  plaintiff  claims  title  to  an  undivided  third 
interest  in  the  animal  in  controversy  by  purchase  from  her 
husband.  She  testified  that  such  interest  was  transferred  to 
her  on  the  25th  of  January,  1897,  two  days  after  the  purchase 
from  Hays,  in  consideration  of  money  she  had  previously  ad- 
vanced to  her  husband  for  the  payment  of  certain  bills  and 
expenses  incurred  bj  him.  She  gave  evidence  tending  to  sup- 
port her  claim,  whidi,  while  far  from  clear  or  satisfactory,  was 
perhaps  sufficient  to  authorize  a  finding  by  the  jury  that  she 
was  the  owner  by  purchase  of  her  husband's  undivided  inter- 
est But  this  alone  would  not  entitle  her  to  ^^  recover  pos- 
session of  the  animal,  because  replevin  will  not  lie  for  an  im- 
divided  interest  in  personal  property:  Shinn  on  Beplevin,  sec. 
206;  Cobbey  on  Beplevin,  2d  ed.,  sec  238;  20  Am.  ft  Eng. 
Ency.  of  Law,  1st  ed.,  1050;  Phippe  v.  Taylor,  15  Or.  484, 
16  Pae.  171;  Huffman  v.  Enigh^  36  Or.  581,  60  Pac  207. 
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Unless^  therefore^  she  was  entitled  to  possession  as  against  Hie 
creditoTB  of  Bradley^  the  co-owner^  she  cannot  prevail  in  this 
action^  although  she  may  be  the  owner  of  an  nndivided  interest 
therein. 

2.  The  interest  of  one  tenant  in  common  in  personal  prop- 
erty  may  be  attached  for  his  indiyidnal  debt,  and  tiie  officer 
may  take  all  the  property  into  his  custody  without  being  guilty 
of  a  conversion  as  to  the  other  tenant's  share.  ^This,*'  sayi 
Mr.  Freeman,  '^s  merely  one  of  the  disagreeable  incidents  of 
their  joint  ownership.  In  no  other  way  could  the  interest  of 
the  defendant  be  subject  to  execution;  for  an  execution  sab 
of  chattels  not  in  the  possession  of  the  sherifFy  nor  present  at 
the  sale,  would  invite  their  sacrifice,  and  could  not  be  tolerated. 
Taking  possession  is  not  optional  with  the  ofiScer.  He  must 
take  possession,  or  in  some  way  subject  the  property  to  hii 
control,  in  order  to  make  a  valid  levy  and  sal^ :  2  Freeman  on 
Executions,  3d  ed.,  sec.  254a.  See,  also,  1  Freeman  on  Bxeco- 
tions,  sec.  125 ;  Drake  on  Attachments^  6th  ed.,  sec.  248 ;  Wald- 
man  v.  Broder,  10  Cal.  378 ;  Bemal  v.  Hovious,  17  Cal.  541,  79 
Am.  Dec.  147;  Veach  v.  Adams,  51  Gal.  609;  Sencunington  ▼. 
Cady,  10  Conn.  44;  Gaar  v.  Hurd,  92  111.  315. 

3.  This  brings  us  to  the  question  of  the  validity  of  the 
plaintiffs  alleged  lien  on  Bradley's  interest,  for,  unless  she 
was  entitled  to  hold  possession  as  against  him  by  reason  of 
such  lien,  her  action  must  fail.    It  seems  from  the  testimony 
that  the  plaintiff's  husband  is  a  horse  trainer,  and  that  he 
and  Bradley  purchased  Black  Alder  for  the  purpose  of  tak- 
ing him  around  the  country  to  the  various  racecourses,  and 
entering  him  for  races;  that  Sharp,  or  the  plaintiff^  as  she 
■•^  contends,  was  to  have  charge  of  him  for  both  parties,  and  to 
be  allowed  twenty  dollars  a  month  for  keeping  and  training 
him;  that  at  the  time  of  bringing  the  action  she  claimed  a 
balance  due  for  such  services,  and  for  freight,  shoeing,  entrance 
money,  and  jockey  fees,  of  four  hundred  «and  ten  dollars  and 
seventy-two    cents,  and  a  lien  on  the  horse  therefor.      This 
amount  is  made  up  of  a  charge  of  twenty  dollars  a  month  for 
training  and  feed  from  January  23  to  March  23,  1897,  thirty 
dollars  a  month  from  March  23  to  November  23,  1897,  and 
twenty  dollars  a  month  from  November  23, 1897,  to  March  23, 
1898,  besides  other  items  mentioned.     So  it  will  be  seen  thai 
the  lien  is  claimed  for  feed  from  the  time  of  the  purchase  by 
Sharp  and  Bradley,  on  the  23d  of  March,  1897,  down  to  a 
few  dayi^  before  the  attachment,  without  any  statement  as  to 
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wheiher  such  feed  was  furnished  by  the  plaintiff  or  by  other- 
parties.  It  is  well  settied  tiiat^  independentiy  of  tiie  statute  or 
-special  agreement^  one  who  feeds  or  cares  for  an  animal  of 
another  has  no  Uen  thereon  for  his  charges^  because  he  does 
not  impart  any  new  or  added  value  to  it>  nor  does  he  come 
'within  the  policy  of  the  law  which  gives  innkeepers  a  lien  on 
Ihe  baggage  of  tiieir  guests,  because  he  is  not  bound  to  receive 
all  animals  that  may  be  brought  to  him  for  keeping,  but  may 
refuse  them  if  he  sees  fit,  or  impose  such  terms  as  he  pleases: 
1  Jones  on  liens,  2d  ed.,  sec  641;  2  Am.  &  Eng.  Ency.  of  Law, 
^d  ed.,  12. 

4.  We  must  therefore  look  to  the  statute  to  determine  the 
question.    Section  3684  of  Hill's  Annotated  Laws  provides  that 
''^any  person  who  shall  depasture  or  feed  any  horses,  cattle, 
liogs^  sheep,  or  other  livestock,  or  bestow  any  labor,  care,  or 
attention  apon  the  same  at  the  request  of  the  owner  or  law- 
ful possessor  thereof,  shall  have  a  lien  upon  such  property 
for  his  just  and  reasonable  charges  for  the  labor,  care,  and 
attention  he  has  bestowed,  and  the  food  he  has  furnished,  and 
he  may  retain  possession  of  such  property  until  such  charges 
be  paid.''    Now,  the  manifest  design  of  this  provision  is  to 
^ve  to  a- bailee  of  livestock,  who  depastures,  feeds,  or  cares 
***  for  it,  at  the  request  of  the  owner  or  lawful  possessor,  a 
lien  thereon  for  the  food  furnished  or  care  bestowed  by  him,  and 
the  right  to  retain  the  possession  until  his  charges  are  paid. 
To  come  within  its  purview,  it  would  seem  that  the  animal 
must  belong  to  another;  for  one  who  feeds. and  cares  for 
an  animal  of  which  he  is  a  part  owner  cannot  be  said  to  have 
rendered  the  care  and  fumidied  the  feed  at  the  request  of  the 
owner  or  lawful  possessor,  and  this  is  an  essential  ingredient 
of  such  a  lien. 

5.  But,  however  this  may  be,  the  statute  is  intended  to 
give  a  lien  to  one  who,  at  the  request  of  the  owner  or  lawful 
possessor,  shall  feed,  depasture,  or  bestow  labor  and  care 
upon  an  animal  the  property  of  another,  for  such  feed  ox 
labor  furnished  by  him,  but  not  when  furnished  by  another, 
although  he  may  have  paid  for  the  same.  The  plaintiff  has 
manifestly  not  brought  herself  within  the  law.  She  or  her 
husband  had  possession  of  the  horse,  as  a  part  owner,  for  the 
vme  and  benefit  of  themselves  and  their  co-owner,  Bradley» 
and  the  feed  and  care  for  which  the  lien  is  claimed  were,  in 
party  at  least,  necessarily  furnished  by  other  people  at  placet 
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where  ttw  hone  was  entered  f ot  raoesy  who,  under  9m  ill* 
wte,  might  hare  had  an  agistor'a  lien. 

6.  The  other  items  for  which  a  lien  is  chinied,  sndi  ai 
freight,  entrance,  and  jockey  f eea  paid,  are  clearly  not  tieo- 
abk.  The  diarges  made  hy  plaintiff  or  her  hnaband  agiiBit 
Bradl^,  and  for  which  they  claim  a  lien,  arose  in  oou^ 
qnence  of  their  joint  ownership  and  joint  adrentiue.  For 
SQch  expenses  the  statute  gives  no  Uen.  Thns,  in  Auld  t. 
TrsTls,  6  Colo.  App.  636,  89  Pac  S67,  it  was  held,  under 
a  statute  substantially  the  same  aa  ours,  that  one  partner  wu 
not  entitled  to  a  lien  upon  the  cattle  of  the  partnership  for 
food  furnished  by  him,  the  court  saying:  ''The  lien  is  far 
food  and  care  expended  upon  the  cattle  of  another,  vheft 
the  cattle  are  intrusted  to  his  care.  Th^  must  be  ddivenl 
into  his  possession  and  subject  to  hie  control,  and  tiie  bailment 
*"  is  such,  and  his  possession  so  exclusive,  that  he  mty 
maintain  trespass  or  trover  against  a  wrongdoer  for  any  is- 
jury  to  thdbr  possession.*'  And,  after  reviewing  the  fads  io 
tiie  particular  case,  the  court  proceeds : '^This  brief  statemest 
shows  the  impossibilities  of  maintaining  a  lien  where  the 
requirements  are:  1.  That  the  cattle  should  be  the  property 
of  another,  in  which  the  agistor  had  no  rights  of  owneiBhip; 
2.  That  the  stock  was  delivered  for  the  purposes  of  the  sgift- 
ment,  under  a  contract  of  hire,  with  an  agreement  to  pay  far 
the  food  and  care.''  So,  also,  in  Armitage  v.  Hace,  96  K. 
Y.  538,  where  a  mare  was  delivered  to  another,  under  sa 
agreement  by  which  he  was  to  take  her  around  the  countiy 
to  enter  her  for  races,  the  owner  to  pay  all  expenses  and  fte 
earnings  to  be  divided,  it  was  held  that  the  expenses  incurred 
for  the  board  and  shoeing  of  the  animal  while  traveling  with 
her  did  not  give  the  possessor  a  lien  under  the  statute. 

7.  The  contention  is  made  by  the  plaintiff  that  the  prop- 
erty  was  in  her  possession  at  tiie  time  it  was  attached,  tfait 
the  defendant  was  guilty  of  trequiss  in  taking  it  into  iiii 
custody,  and  that  she  was  therefore  entitled  to  recover  on  that 
ground  alone.  The  horse  was  in  a  bam,  in  the  posaessioii  of 
the  plaintiff  and  her  husband,  and  within  the  curtilage  «f 
their  dwelling-house,  when  taken  by  defendant,  and  hence  tiie 
presumption  is  that  he  was  in  the  possession  of  the  husfasod 
and  was  his  property:  9  Am.  ft  Eng.  Ency.  of  Law,  1st  A, 
801 ;  Stewart  on  Husband  and  Wife,  sec  119.  And  this  wooH 
probably  be  sufficient  to  support  the  attachment  under  the  stst* 
uta.    But,  whether  it  would  or  not,  mere  possession  by  the 
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iliintiff  would  not  be  sufficient  to  entitle  her  to  a  return  of  ttie 
soperty,  because  her  possession  iras  that  of  her  co-owner^  Brad- 
ff,  and,  as  we  haye  seen,  the  sheriff,  in  attaching  Biadlej's 
Qteresty  had  a  ri^t  to  take  the  horse  into  his  custody.  It  f  ol- 
mrs  from  these  yiews  that  the  judgment  of  the  court  below  must 
e  rerersed  and  the  cause  remanded,  with  directions  to  allow 
be  motion  for  a  nonsuit 


Vs  Peoeyer  in  Beplerln,  fhe  nalntlff  Xust  be  tbe  sole  owner, 
r  haye  the  ezduslye  right  of  possesslML  An  undlylded  Interest 
I  not  sufficient:  Bee  the  monograpbie  note  to  Sinnott  y.  Felock, 
0  Am.  St  Rep.  751. 

A  Sheriff  Attaching  a  Ck»tenanfs  Interest  In  Pruperty  maj  de- 
Un  possession  of  the  whole  property  until  sale  under  eseeMon: 
foto  to  Bemal  y.  Hoylous,  70  Am.  Dee.  ISL 
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MOBTOAGB  —  FOBBOLOSURB  —  OOMPLAINT  —  SUFFI- 
HBNGY  of.— In  a  suit  to  foreclose  a  mortgage,  the  complaint 
hows  a  good  cause  of  action  and  will  support  a  decree,  although 
:  neither  sets  up  the  mortgage  by  copy  or  exhibit,  nor  states  the 
Bbatance  or  purport  of  its  proylsions,  where  sucb  objecticMi  is  not 
Hide  until  after  issue  Joined,  and  where  the  complaint  sets  out 
1  fun  the  note  sued  on,  its  ownership  and  nonpayment,  and  the 
ict  that  it  is  secured  by  a  regularly  recorded  mortage  on  certain 
eoerlbed  land. 

BUILDING  AND  LOAN  A8S00IATI0N8-0APA0ITT  OF, 
O  BNFOBOB  CONTRACTS— ESTOPPBL  TO  DBNT.— Those  who 
aye  borrowed  money  from  a  building  and  loan  associatlcm,  ac- 
Birted  its  stock,  and  dealt  with  it  In  its  corp<mite  capacity,  are 
itt^ped  to  deny  the  cspacity  of  the  association  to  enforce  its  con* 
•acta,  on  the  ground  of  defectlye  organisation,  where  it  has  ap- 
ixently  attempted,  in  good  faith,  to  comply  with  the  law  goyem- 
1^  its  organization. 

BUILDING  AND  LOAN  ASSOCIATIONS-FORBIGN  OOR- 
OBATION— AUTHORITY  TO  DO  BUSINBSS-BVIDBNOB  OF. 
.  foreign  building  and  loan  associatl<m  has  prima  facie  authority 
f  do  business  in  this  state,  where  it  holds  a  certUlcate  trom  the 
wretary  of  state,  certifying  that  it  has  complied  with  the  tequiie^ 
kenta  of  the  law  entitling  it  to  do  business  in  this  state. 

BUILDING  AND  LOAN  ASSOCIATIONS-RATB  OF  PRB- 
[lUMB— RATB  OF  INTBREST— DISTINCTION— USURY*— In  a 
atote  concerning  building  and  loan  associations,  which  proyides 
tfU  tbelr  by-laws  shall  fix  the  amount  of  premium  on  loans  and 
m  rmte  of  interest  thereon;  that  the  proyisions  of  such  statute 
ilatlns  to  bidding  on  loans  shaU  not  apply  to  those  sssncistlom 
UA  fix  in  their  by-laws  the  rate  of  intweit  and  ptemittm  en 
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loans;  and  that  no  premium  taken  by  any  association  goTernedbx 
the  act  shall  be  treated  as  interest,  or  render  the  assodatm 
amenable  to  the  laws  of  usury,  the  "^te  of  premium"  on  ions 
is  not  the  same  thing  as  the  rate  of  interest  thereon,  but  rignifiei 
a  definite  or  fixed  sum  or  amount  agreed  upcHi  between  the  bbso- 
ciation  and  the  borrower  as  a  consideration  upon  which  the  loan 
or  advancement  is  made;  and  a  premium  fixed  by  a  rate  per  cent 
upon  the  amount  of  the  loan,  and  dependent  as  to  the  time  of  its 
payment  upon  the  time  that  the  loan  may  remain  unpaid,  is  not  the 
definite  or  fixed  sum  contemplated  by  building  and  loan  associt- 
tions  as  a  premium,  but  Is  a  mere  device  to  avoid  the  law  of  usury. 

BUILDING  AND  LOAN  ASSOCIATIONS— LOAN  TO  BOR- 
ROWING MEMBBB-WHBN  USUBIOUS.— If  the  owner  of  stoct 
in  a  building  and  loan  aB8ociati<»  borrows  money  of  it,  agreeing 
to  pay  a  given  rate  of  interest  on  the  loan,  and  a  "premium**  at 
a  stated  per  cent  per  annum  on  the  face  of  the  loan,  payable  dur- 
ing the  life  of  the  contract,  such  contract  Is  usurious  if  the  "^n- 
mium*'  and  the  interest  together  exceed  the  lawful  rate  of  intereit 
on  money. 

A  FORBIGN  BUILDING  AND  LOAN  ASSOCIATION  HAS 
DONE  BUSINESS  IN  THIS  STATE,  within  the  meaning  of  a  stst- 
ute  prescribing  conditions  under  which  it  may  "do  business**  hec^ 
where  it  has  loaned  money  in  this  state,  through  a  local  agent,  bu 
taiten  a  note  therefor,  secured  by  a  mortgage  on  land  here,  and 
has  brought  suit  on  the  contract  in  the  courts  of  this  state. 

BUILDING  AND  LOAN  ASSOCIATION— CONFLICT  OF 
LAWS— CONTRACT  OF  THIS  STATE-WHAT  IS.— A  loan  mad* 
in  this  state  to  a  citizen  thereof,  by  a  foreign  building  and  loan 
association,  doing  business  here,  which  is  secured  by  a  mortgig^ 
upon  land  here,  is  a  contract  of  this  state,  and  must  be  construed 
and  enforced  according  to  its  laws,  notwithstanding  a  stipulatioa 
in  the  mortgage  to  the  effect  that  it  is  a  contract  of  another  state. 

USURY— INTENT  TO  VIOLATE  LAW— PBOCBDUEE.-A 
CORRUPT  INTENT  is  an  element  of  usury  in  a  contract  for  the 
loan  of  money,  which  means  that  the  parties  must  baTe  knowinslT 
agreed  upon  a  rate  of  interest  greater  than  that  allowed  by  law. 
Hence,  where  they  have  acted  under  an  honest  belief  that  tbe 
stipulated  rate  was  recoverable  under  the  law,  in  which  they  were 
mistaken,  the  penalties  of  usury  will  not  be  enforced,  but  the  bor- 
rower will  be  charged  with  his  loan  at  the  legal  rate,  and  will  be 
credited  with  what  he  has  paid  on  account  thereof. 

Suit  by  the  Washington  National  Building,  Loan,  and  In- 
vestment Association  against  Stanley  and  others  to  forecloee  i 
mortgage  on  real  estate.  The  plaintiff  was  a  corporation  of 
the  state  of  Washington,  and  alleged  its  right  to  do  business  in 
the  state  of  Oregon.  Stanley  and  wife,  of  Seattle,  W^ashing- 
ton,  who  held  stock  in  the  plaintiff  association,  borrowed  fit 
hundred  dollars  of  it,  and  gave  their  note  therefor,  promising 
to  pay  six  per  cent  interest  per  annum  and  six  per  cent  premium 
per  annum,  and  agreeing  to  pay  an  attorney's  fee  in  case  of  snir. 
•  A  copy  of  the  note  was  set  out  in  the  complaint,  averring  tBa 
ownership  and  nonpayment  thereof;  but  the  mortgage  was  aoi 
aet  iip. either  by  copy  or  exhibit,  nor  was  the  substance  or  pn^ 


Jan.  1901.]     Washington  Inybstiient  Assn.  v.  Stanlbt.    795 

port  of  its  provisions  stated.  The  complaint,  however,  did 
allege  that  the  note  was  secured  by  a  regularly  recorded  mort- 
gage npon  certain  described  land  in  Polk  connty,  Oregon.  It 
was  also  alleged  in  the  complaint  that  fhe  shares  of  stock  re- 
ferred to  in  the  mortgage,  and  which  had  been  transferred  and 
pledged  to  the  payee  as  collateral  security,  were  of  no  value 
whatever.  The  plaintiff  prayed  for  a  foreclosure,  and  a  can- 
cellation of  the  defendant's  stock.  The  defendants  denied  that 
the  plaintiff  had  complied  with  the  laws  of  Oregon,  enabling 
it  to  do  business  in  that  state;  denied  that  the  contract  was 
made  or  executed  in  Washington;  and  denied  any  indebtedness 
to  the  plaintiff.  As  a  separate  defense  it  was  alleged  that  no 
**rate  of  premium"  was  fixed  by  the  plaintiff's  by-laws,  as  re- 
quired by  law;  that  the  agreement  to  pay  a  premium  of  six 
per  cent  per  annum,  in  the  manner  specified  in  the  note,  was 
illegal  and  void;  that  the  note  and  mortgage  were  executed 
and  delivered  in  Polk  county,  Oregon,  and  that  the  note  was 
made  and  delivered  upon  a  usurious  agreement  between  the 
association  and  the  borrowers.  The  reply  denied  the  material 
allegations  of  the  answer  and  asserted  the  right  of  the  corpora- 
tion to  do  business  in  Oregon.  The  suit  was  dismissed  and  the 
plaintiff  appealed. 

Guy  0.  Willis  and  Fred  L.  Keenan,  for  the  appellant 

J.  L.  Collins,  B.  P.  Boise,  and  Baleigh  Soott,  for  the  respond- 
ents. 


WOLVEBTON,  J.  1.  One  of  the  grounds  upon  which 
the  dismissal  was  based  is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit  Such  insufficiency 
was  not  suggested  by  the  defense,  but  was  so  found  by  the  court 
upon  its  own  motion,  and  is  urged  here  as  a  correct  holding  in 
the  premises.  The  specific  objection  to  the  complaint  is  that  it 
has  neither  set  up  the  mortgage  by  copy  or  exhibit,  nor  stated 
the  substance  or  purport  of  its  provisions,  and  that,  therefore, 
the  court  cannot  determine  what  are  its  conditions,  or  whether 
or  not  they,  or  any  of  them,  have  been  broken  so  as  to  entitle 
the  plaintiff  to  a  foreclosure.  The  question  not  having  been 
raised  until  after  joining  issue,  all  intendments  must  be  taken 
in  favor  of  the  complaint  If  it  shows  a  good  cause  of  suit, 
though  defectively  stated,  it  will  support  a  decree,  and  ought 
to  be  allowed  to  stand,  at  this  stage  of  the  proceedings.  Bi^t 
if  it ,  has  omitted    an   allegation  material  and    necessary  to 
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a  maintenance  of  the  rait,  then  it  mnat  be  held  insufficient: 
Booth  T.  Moody,  80  Or.  222,  46  Pac  864.  It  must  be  admitted 
that  the  pleading  containa  but  a  meager  statement  of  Uie 
plaintiff's  cause,  which,  if  tested  by  demnrrer,  oonld  not  be 
sustained;  but,  nnder  the  drenmstances,  we  are  inclined  to 
think  that  it  will  support  a  decree.  It  was  "^  evidently  psi- 
temed  after  one  of  the  forms  contained  in  2  Estee  on  FleadingB 
and  Practice,  second  edition,  265,  form  450.  This  conrt  hti 
held  a  complaint  in  like  form  good  against  a  collateral  tt* 
tack:  Berry  t.  King^  15  Or.  165,  13  Pac  772.  It  is  there 
said  by  Mr.  Chief  Justice  Lord,  that  ^it  may  be  well  doubted 
whether  the  allegation  comphdned  of  is  insuflBcient  in  tbe 
particular  noted.*'  While  that  case  is  perhaps  not  authority 
here,  as  the  question  has  arisen  in  a  direct  proceeding,  jet, 
giving  the  plaintiff  advantage  of  all  intendments,  the  caor 
plaint  must  be  held  to  state  a  cause  of  suit 

2.  The  articles  of  incorporation  appear  to  have  been  ex- 
ecuted and  acknowledged  by  only  six  persons,  instead  of  ten, 
as  required  by  the  statute  of  Washington  in  the  organizatioii 
of  such  an  association,  and  the  defendants  challenge  the 
plaintiff's  corporate  capacity  to  enforce  its  obligations,  be- 
cause the  law  has  not  been  complied  with  in  the  particultr 
suggested;  but  the  association  having  apparently  and  in  good 
faith  attempted  to  comply  with  the  law  governing  the  organiza- 
tion, and  the  defendants  being  borrow^s  of  the  concern,  and 
having  received  and  accepted  its  stock  and  dealt  with  it  in  its 
corporate  capacity,  they  cannot  now  be  heard  to  question  its 
entity.  The  association  is,  at  least,  a  de  facto  corporation, 
and  may  maintain  suits  and  actions  against  those  who  have 
dealt  with  it  to  enforce  their  obligations,  and  the  state  <Mil7 
can  complain  of  its  defective  organization.  ''When  a  body  of 
men  are  acting  as  a  corporation  under  color  of  apparent  oigsn- 
ization,  in  pursuance  of  some  charter  or  enabling  act,  their 
legal  authority  to  act  as  a  corporation  cannot  be  qneationed 
collaterally:  Taylor  on  Private  Corporations,  4th  ed.,  sec 
145.  So  that,  if  there  has  been  an  apparent  attempt  to  per- 
fect an  organization  under  the  law,  and  there  has  been  user 
in  pursuance  of  such  an  attempt,  the  organisation  has  se- 
quired  a  de  facto  existence,  which  will  enable  it  to  maintain 
its  individuality  against  all  attacks  that  may  arise  collaterally: 
Finnegan  v.  Noerenberg,  52  Minn.  239,  38  Abl  *>^  St  Bep. 
552,  53  N.  W.  1150.  And  this  rule  is  spplieable  to  building 
and  loan  associations,  as  well  as  private  corporations  genersUj: 
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Payette  t.  Free  Home  Assn.^  27  HL  App.  807;  Hagenaan  t. 
Ohio  etc.  Say.  Assn.,  25  Ohio  St  186. 

3.  It  is  further  insisted  fhat  the  plaintifiF  has  not  complied 
^wifh  the  requirements  of  onr  statute  so  as  to  entitle  it  to  do 
business  within  this  state.    The  act  referred  to  (Laws  1896, 
p.  103)   provides  that  no  building  and  loan  association  or- 
,ganized  under  the  laws  of  any  other  state  shall  do  business 
berein,  unless  such  association  shall  have  securities  of  the  Talue 
of  one  hundred  thousand  dollars;  and  that,  before  commencing 
to  do  business  here,  such  association  shall  file  with  the  secretary. 
of  state  an  authenticated  copy  of  its  charter  or  articles  of  in- 
corporation and  by-laws,  a  duly  authenticated  copy  of  a  reso- 
lution adopted  by  the  board  of  directors,  appointing  an  at- 
torney therefor,  resident  within  this  state,  upon  whom  legal 
process  may  be  served,  and  whose  name  and  residence  shall 
be  stated  therein,  and  an  agreement  that  said  association  will 
pay  any  judgment  that  may  be  taken  against  it  within  sixty 
days  after  the  final  entry  thereof,  and  a  certificate  of  the  au- 
thorized officer  of  such  other  state,  showing  that  securities  of 
the  value  of  one  himdred  thousand  dollars  are  on  deposit  with 
the  proper  officer  or  trust  company,  in  trust  for  all  the  members 
and  creditors  of  such  association*    It  is  further  provided  that 
every  such  association  doing  business  in  this  state  shall,  on  <xr 
before  the  first  day  of  September  of  each  year,  deposit  with  the 
seeretaxy  of  state  a  report  of  its  affairs  and  operations  for  the 
year  ending  on  the  thirtieth  day  of  June  hnmediately  preced- 
ing, which  shall  specify  certain  matters  named  in  the  act, 
and  that  thereupon,  if  the  secretary  of  state  is  satisfied  that 
it  has  complied  with  all  the  provisions  of  the  act  and  is  enti- 
tled to  do  business  in  this  state,  he  shall  issue  his  certificate, 
etating  such  compliance,  and  that  it  is  entitled  to  do  business 
accordingly,  which  certificate  shall  be  in  force  for  a  period  of 
one  year,  unless  sooner  rescinded.    By  stipulation  of  the  par- 
ties, '^  the  certificate  of  the  Honorable  H.  B.  Eincaid,  secre- 
tary of  state,  bearing  date  August  29,  1896,  only  a  few  days 
prior  to  the  date  of  the  execution  of  the  note  and  mortgage, 
was  offered  and  admitted  in  evidence,  subject  to  any  valid 
objections  thereto,  showing  that  all  the  provisions  of  said  act 
authorising  such  associations  to  do  business  in  this  state  had 
been  complied  with.    No  objections  having  been  urged  to  the 
competency  or  relevancy  of  the  certificate,  we  are  of  tibe  opinion 
that  it  is  adequate  to  establish,  prima  fiusie  at  least>  the  au- 
thority of  the  plamtiff  to  do  business  here.    We  will  not  at- 
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lempty  therefore,  to  mitke  farther  inquiry  as  to  what  was  in 
reality  done  by  the  association  to  tiie  end  that  it  might  Itv- 
folly  transact  bosinees  in  this  state. 

4.  The  mortgage  recites  that  it  is  given  to  secure  a  loan  upon 
five  shares  of  stock,  the  monthly  payments  on  whidi,  amoimtiBg 
to  three  dollars  and  twenty-five  cents,  the  mortgagors  corenant 
and  agree  to  make  nntil  said  stock  becomes  folly  paid  up;  anJ 
the  conditions  thereof  are  that  if  the  mortgagors  shall  well  and 
truly  pay,  or  cause  to  be  paid,  to  the  association,  at  its  home  of- 
fice at  Seattle,  Washington,  the  sum  of  five  hundred  dolhn, 
according  to  the  conditions  of  the  promissory  note  set  out  theie- 
in,  with  interest  before  and  after  maturity  at  the  rate  of  six  per 
cent  per  annum  until  paid,  payable  monttily,  and  a  premium  at 
the  rate  of  six  per  cent  per  annum,  payable  at  the  same  time  and 
in  the  same  manner  as  the  interest,  or  shall  pay,  or  cause  to  be 
paid,  at  the  home  office,  all  installments  of  interest  and  pre- 
mium which  become  due  on  such  stock  until  it  becomes  My 
paid,  and  before  any  of  said  installments  shall  haye  been  past 
due  a  period  of  six  months,  and  shall  surrender  such  stock  m 
payment  of  the  note,  then  said  mortgage  to  become  void, 
otherwise  to  be  and  remain  in  full  force  and  efFecL  The  stip- 
ulated facts  show  that  the  plaintiff,  by  resolution  of  its  boaid 
of  directors,  appointed  Guy  O.  Willis,  of  Portland,  Oregon, 
its  attorney  for  the  state  of  Oregon,  upon  whom  legal  pro- 
cess might  be  served,  to  hold  until  another  should  be  appointed 
*^  to  succeed  him;  that  the  defendants  Stanley  were  not 
in  the  state  of  Washkigton  on  the  8d  of  September,  1895,  wfaea 
said  note  and  mortgage  were  signed,  acknowledged,  and  deliTe^ 
ed ;  that  on  the  7th  of  August  preceding  the  defendant  H.  B. 
Stanley  made  application  to  the  plaintiff  for  a  loan,  and  at  the 
same  time  applied  in  writing  for  ten  shares  of  stock  in  the  as- 
sociation; that  plaintiff  issued  to  Stanley  its  certificate  for  ten 
shares  of  stock,  and  at  the  date  of  execution  of  the  note  and 
mortgage  he  redelivered  the  same  to  plaintiff  as  collateral  secur- 
ity for  the  loan;  that  said  application  for  a  loan  and  stock  wu 
made  at  Dallas,  Oregon,  through  one  W.  O.  Wright^  who  r^re- 
sented  that  plaintiff  had  money  for  such  investment,  and  the 
note  and  mortgage  were  there  executed,  acknowledged,  and 
delivered  to  the  plaintiff.  The  mortgage,  however,  containi 
a  provision  that  it  is  understood  to  be  made  with  reference 
to  and  under  the  laws  of  the  state  of  Washington. 

This  brings  us  to  the  pivotal,  and  most  diflScult^  qnestiai 
in  the  caae^  which  is  whether  the  note  and  mortgagi^  which 
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must  be  construed  together  as  one  instnunent^    are    tainted 
with  usury.    For  a  proper  determination  thereof >  very  milch 
depends  upon  flie  precise  nature  and  purpose  of  a  building 
and  loan  or  savings  and  loan  association.    The  title  of  the 
act  granting  special  and  peculiar  privileges  to  such  organiza- 
tions in  this  state  is,  '^o  regulate  the  incorporation  and  busi- 
ness of  building  and  loan  and  savings  and  loan  associations 
doing  a  general  business*':  Laws  1895,  p.  103.    There  is  no 
distinction  between  a  building  and  loan  and  savings  and  loan 
association,  and  the  two  appellations  were  used  to  designate 
but  one  class  of  societies,  viz.,  those  doing  a  savings  and  loan 
or  investment  business  on  the  building  society  plan.    Associa- 
tions of  this  kind  enable  persons  belonging  to  a  deserving  class, 
whose  earnings  are  small,  and  with  whom  the  slowness  of  ac- 
cumulation discourages  the  effort,  by  the  process  of  gradual 
and  enforced  savings  to  become  eitiier  at  ^^^  the  end  of  a 
certain  period,  or  by  anticipation  of  it,  the  owners  of  home- 
steads.   It  is  by  reason  of  the  peculiar  character  of  this  par- 
ticular class  of  associations,  and  because  of  their  capability, 
when  conducted  upon  the  plan  which  essentially  distinguishes 
them  from  other  organizations  and  business  ^iterprises,  that 
they  have  acquired,  under  the  law,  distinct  and  peculiar  rights 
and  privileges.    The  act  was  designed,  therefore,  to  encourage 
and  extend  the  particular  privileges  therein  designated  to  this  pe- 
culiar class  of  organizations.    None  other  can  claim  the  benefits 
and  immunities  accorded  them,  and  these  only  when  they  pursue 
the  especial  business,  and  observe  the  exceptional  rvles,  whieb 
characterize  them  and  make  them  peculiar,  as  compared  with 
other  business  enterprises. 

A  building  association,  as  now  existing,  is  defined  by  Thoinp- 
son  as  ''a  private  corporation  designed  for  the  accumulation, 
by  the  members,  of  their  money,  by  periodical  payments  into 
its  treasury,  to  be  invested  from  time  to  time  in  loans  to  the 
members,  upon  real  estate  for  home  purposes,  the  borrowing 
members  paying  interest,  and  a  preference  in  securing  loants 
over  other  members,  and  continuing  their  fixed  periodical  in- 
stallments in  addition;  all  of  which  payments,  together  with 
the  nonborrower's  payments,  including  fines  for  failure  to  pay 
such  fixed  installments,  forfeitures  for  such  continued  failure 
of  such  payments,  fees  for  transferring  stock,  membership  fees 
required  upon  the  ^itrance  of  the  member  into  the  society, 
and  such  other  revenues,  go  into  the  common  fund  until  sudh 
tune  as  that  the  installment  payments  and  profits  aggr^te  the 


800  Amiucan  Statb  SspOBTt,  You  84.      [OiW^ 

ftu»  ?alw  of  an  the  duuroB  in  the  aaoeiati0ii»  ivlieii  (he  MRhi 
•ftor  the  pajmcnt  of  fhe  ezpeiiBeB  and  lones^  are  pnnated  iHMing 
an  the  memben,  wbich,  in  Ipgal  effect,  cancda  the  bonviei^i 
ddit  and  giTea  the  nonboriower  the  amount  of  hie  sftoek*: 
Tlompaon  on  Building  AandatioiiB,  8d  ed.,  aee.  S^  Mr.  SndBdi 
dflfinoa  aaoh  aaaociation  aa  a  '^priTaite  oofpontiony  eveelBd  te 
audi  *"  a  period  of  time  aa  may  be  pennitted  by  flie  Im 
nnder  which  it  ia  incorporated^  for  the  aocnmnlatioB,  fm 
llzed  periodical  contribntiona  of  ita  ahareholdere  and  fhe  pnCh 
upon  their  in^eatment,  of  a  fond  to  be  applied,  from  Urn 
to  time,  in  aooommodating  anch  ahareholdeza  wiih  kaai  <ff 
adTanoementa,  for  the  pnrpoae,  primarily,  of  acquiring  fti 
free  poaaeeaion  of  real  eatate,  and  conttrocting  dirdlingi^  aader 
terma  and  r^golationa  aanctioned  by  ezperienoe,  and  prescrihel 
by  l^giahitiony  and  the  diarter  and  by-lawa  of  the  aaBodatua, 
npon  prindplea  of  atrict  mntaaUty  and  equality  of  bocfiti 
and  obligationB,  with  the  effect  of  gradually  eztingiiidiiif  fte 
HaUnty  incnrred  from  audi  loana  and  adTancements  omiil- 
taneondy  with  the  preaeribed  continuance  ol  the  ahardioUM 
periodical  contribntiona  upon  the  atock  hdd  by  him  in  flu  i^ 
aodatioii;  the  aaid  periodical  contribntiona  being  ao  eakwlatri 
aa  to  amoont,  in  the  aggregate,  at  ccmponnd  intereat,  te  fti 
par  falne  of  an  the  diarea,  aa  agreed  npon  at  ibe  f onnaikB 
of  the  eodety  and  fixed  by  ita  diarter,  within  tiie  period  aDovd 
for  the  antidpaied  dnration  of  the  aodety,  w  the  oontunnatt 
of  the  contribntiona,  after  dedncticn  of  iJl  the  neceeauy  a- 
penaea  of  the  bnaineae^:  Bndlidi  on  Bmlding  Aaaodation^  fofr 
89.  See,  alao.  State  t.  Bedwood  EaUa  etc.  Aaan.,  46  ICnn.  IH 
47  N.  W.  640. 

The  eodetiea  in  thia  ooontzy  were  flrat  organiied  imdtf  A> 
plan  erolTcd  in  England.  Lord  Chancdlor  Cranworth,  d^ 
eeribing  thdr  operationa  in  that  country  nnder  the  proriiiflBf 
of  act  6  ft  7  William  IV,  diapter  88,  aectiona  1, 8-6,  aaya:  llmr 
bera  enbacribe  monthly  soma,  which  aie  accmnnlated  tin  fltf 
fnnd  ia  anffident  to  give  a  atipnlated  anm  to  eadi  member,  vai 
then  the  whole  ia  dirided  among  them.  In  the  aodety  nov  ii 
qneetion  the  sun  to  be  raiaed  for  eadi  member  ia  one  hnaM 
ponnda.  If  thia  were  all,  it  wonld  be  a  Tory  aimple  tranM' 
tion — ^mere  accumulation — and  the  only  qneatum  would  be  bof 
to  inveat  the  auma  aubecribed  to  the  greateat  advantage 
^'^  But  thia  ia  not  all  One  main  object  ia  to  enable  memben 
to  obtain  their  one  hundred  ponnda  by  antidpation  on  their  il* 
lowing  a  hurge  diaeoant.    For  thia  pttpoae^  when  a  auffiaeal 
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fund  is  in  the  hands  of  the  treaenier,  the  members  who  desire 
to  get  their  ahaies  in  advance  bid,  by  a  sort  of  auction^  the  sum 
which  they  are  ready  to  allow  as  disoonnt,  and  the  highest  bidder 
obtains  the  advance.  Thus^  if  at  the  end  of  a  year  a  sum  of 
five  hundred  pounds  is  in  the  hands  of  the  treasurer  arising 
from  the  monthly  subscriptions^  and  the  holder  of  ten  shares  is 
willing  to  allow  a  discount  of  fifty  per  cent  (no  one  offering 
more),  the  five  hundred  pounds  is  or  may  be  advanced  to  him, 
being  fifty  pounds  in  satisfaction  of  each  of  his  ten  shares.  For 
this  accommodation  he  is  bound  to  pay  monthly,  till  a  fund  is 
raised  sufficient  to  give  one  hundred  pounds  per  share  to  all 
the  other  members,  not  only  the  original  monthly  subscription, 
but  also  a  further  monthly  sum,  cdQed  'redemption  money*  *' : 
Fleming  t.  Self,  8  De  Gez,  M.  ft  O.  997, 1012.  For  a  more  ex- 
tended and  very  lucid  explanation  of  the  manner  of  carrying 
<»n  the  business  of  these  societies,  see  Endlich  on  Building  As- 
momtixmB,  section  8  et  seq.  Societies  of  this  description,  work- 
ing under  the  plan  thus  d^Bned  and  outlined,  are  such  as  the  leg^ 
ialature  had  in  view  when  the  act  was  passed  authorizing  their 
incorporation,  and  extending  to  them  peculiar  privileges  with- 
held from  other  business  enterprises. 

Among  these  privileges  is  one  by  which  a  certain  premium 
may  be  taken  from  the  borrower  for  the  right  of  securing  a 
loan  from  the  organization,  without  entailing  the  consequences 
of  practicing  usury.  Let  us  now  inquire  touching  the  nature 
of  the  premium  peculiar  to  this  class  of  associations.  As  un- 
derstood by  text-writers,  it  is  a  '^onus  charged  to  a  stockholder 
wishing  to  borrow,  for  tiie  privilege  of  anticipating  the  ultimate 
Talue  of  his  stock  by  obtaining  the  immediate  use  of  the  money 
his  stock  will  be  worth  at  the  winding  up'*:  Wrigley's  *'The 
Workingman's  Way  to  Wealth,*'  67.  After  quoting  Wrigley's 
definition,  ^^^  Mr.  Endlich  observes  that,  ^^in  effect,  it  is  the 
conventional  difference  between  the  par  value  of  the  share  ad- 
vanced and  the  amount  actually  received  by  the  borrower*': 
Bndlich  on  Building  Associations,  sec.  388.  Messrs.  Thornton 
and  Blackledge  define  it  as  "ihe  amount  which  a  stockholder, 
desiring  to  borrow,  is  willing  to  pay  for  the  privily  of  antici- 
pating the  ultimate  value  of  his  stock,  by  obtaining  at  once  the 
use  of  the  amount  of  money  his  stock  will  be  worth  when  the 
association  is  wound  up'* :  Thornton  and  Blackledge  on  Building 
and  Loan  Associations,  sec  222.  'It  is  the  difference,"  says 
Wood,  J.,  in  Sullivan  v.  Building  etc  Assn.,  70  Miss.  94,  12 

South.  590,  ^estimated  by  the  association  and  its  boirtwing 
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member,  between  the  par  talne  of  fhe  membePe  shareB  of  fbaik 
and  their  preaent  real  talne.  It  is  the  boniu  which  appdiui 
might  lawfully  agree  to  pay  for  a  preaent  ad?ancemait  in  caab 
of  a  anm  certain  for  the  Tirtnal  transfer  to  the  assodatioiiof  hu 
aharea  of  stock,  which,  in  the  final  winding  up  of  its  affiun,  may 
realise  the  snm  actnally  received  by  the  member,  togefter  vith 
the  preminm  bid,  or  which  may  not**  Ifr.  Jnatioe  Cooper,  in 
Paterson  t.  Workingmen's  etc  Assn.,  14  Lea,  677,  687,  after 
giving  briefly  the  history  of  those  assodationa  and  the  manner, 
of  their  operation,  says:  'Tor  the  adyance  upon  the  divi- 
dends by  way  of  anticipation,  and  the  amount  whidi  the  member 
was  willing  to  give  ont  of  the  final  dividend  for  the  preference 
of  an  advance,  the  words  ^oan'  and  premium'  or  ^boniu^  vest 
nsed/'  Speaking  interchangeably  of  the  nature  of  the  transac- 
tion and  the  consideration  for  the  preference,  Oreen,  J.,  in 
Pfeister  ▼.  Wheeling  etc  Assn.,  19  W.  Va.  676,  686,  says:  •Ha^ 
ing  no  English  word  to  express  accurately  this  abatement,  they 
might  have  called  it,  as  they  did,  %e  premium  bid  for  the 
right  of  precedence  in  taking  the  loan/  And  there  being  no 
appropriate  word  to  represent  this  transaction,  it  wonld  natoral- 
ly  come  to  be  called  by  varions  names,  which,  with  more  or  lees 
accuracy,  would  in  a  word  *^  or  brief  phrase  give  an  idea  of 
it  Some  might  call  it  a  'redemption  of  his  interest  in  ihe  aa* 
sociation,'  as  the  ultimate  effect  of  it  would  be  that  he  wonld, 
at  the  close  of  the  association,  get  no  money  from  it,  beeanae 
what  would  be  otherwise  coming  to  him  would  be  absorbed  by 
the  payment  of  his  note,  and  this  abatement  he  had  agreed  to, 
or  his  premium,'  as  it  is  generally  called.  Sometimes  it  wonU 
be  called  for  the  like  reason,  but  with  still  more  inaccuracy,  ^ 
purchase  of  all  his  interest  in  the  association,  by  the  associa- 
tion.' And  as  the  loan  is  really  to  be  ultimately  paid  by  off- 
setting his  interest  in  the  association  against  this  note  to  the  at- 
sociation,  it  would  sometimes,  with  much  more  aocnraeyy  be 
called  'a  loan  on  his  interest  in  the  association.'  **  And  again, 
in  Mutual  Say.  Assn.  ▼.  Wilcox,  S4  Conn.  147,  in  speakrog  of 
the  term  ''bonus,"  as  used  in  the  statute,  the  court  say:  ^ 
that  expression  we  think  that  they  meant  something  definite; 
something  distinct,  and  independent  of  the  interest^  in  the  o^ 
dinary  acceptation  of  the  t^m;  .  •  •  •  a  definite  sum  for  a  loan 
for  a  specified  time,  and  not  anything  which  the  partiea  in  theii 
contract  might  choose  to  denominate  a  bonus." 

It  is  fdrly  dedudble  from  these  authorities  that  tiie  aignifi- 
canoe  of  the  term  "premium,"  within  the  meaning  of  the  lav 
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kf  building  and  loan  assodationB,  is  a  bonus  in  reality,  or  a 
lefinite  fixed  smn  or  amount  agreed  upon  between  the  contract- 
Dg  parties — the  association  and  the  borrower.  Bepresenting^ 
A  it  doeSy  the  conventional  difference  between  the  par  yalue  of 
he  share  advanced  and  the  amount  actually  received  by  the  bor- 
ower,  it  is  susceptible,  in  theory,  at  least,  of  definite  and  exact 
scertainment,  and  it  is  a  part  and  purpose  of  the  scheme  that 
t  should  be  so  determined  and  settled  at  the  outset,  and  stand 
or  the  consideration  upon  which  the  loan  or  advancement  ia 
aade.  The  usual  method,  and  the  most  satisfactory  and  equita- 
le  way,  of  arriving  at  the  premium  to  be  paid  for  the  privilege 
^  of  obtaining  the  advancement,  is  by  a  bidding  between  the 
lembers  wanting  the  accumulated  funds;  the  highest  bid,  or 
lie  one  offering  the  largest  premium  or  bonus,  taking  the  funds 
J  the  amount  desired.  By  this  method  the  amount  of  the  pre- 
lium  is  ascertained,  and  becomes  a  lump  sum,  to  be  paid  to,, 
r,  rather,  to  be  retained  by,  the  association  from  the  borrower 
DT  his  privilege  of  being  preferred  over  other  members  desiring 
tie  use  of  the  funds  of  the  association.  It  would  seem  that  the 
ractice  of  charging  "fixed  premiums" — ^that  is,  premiums  pre- 
mbed  by  the  by-laws  of  the  association  or  the  board  of  di* 
actors,  and  not  determined  by  competitive  bidding — has  become 
revalent  to  some  extent  among  "nationa?'  associations :  Thomp- 
yn  on  Building  Associations,  2d  ed.,  sec.  191.  But  the  author 
f  this  work  cites  no  case  where  the  practice  has  been  upheld, 
'hile  many  are  referred  to  which  condemn  it  as  violative  of  one 
f  the  distinctive  and  most  salutary  principles  characterizing 
tiese  peculiar  associations,  which  is  that  the  money  should  be 
ut  up  for  sale,  usually  denominated  '^auction,"  and  the  highest 
id  fixes  the  amount  of  the  premium,  and  determines,  as  be- 
reen  members,  who  shall  obtain  the  loan :  Vermont  etc.  Co.  v. 
/hithead,  2  N.  Dak.  82,  49  N.  W.  318 ;  Butler  v.  Mutual  Aid 
!o.,  94  Ga.  562,  20  S.  E.  101 ;  State  v.  Building  Assn.,  35  Ohio 
t  258;  Bates  v.  People's  Assn.,  42  Ohio  St.  665;  Brown  v. 
.rcher,  62  Mo.  App.  277;  Meroney  v.  Atlanta  etc.  Assn.,  116 
r.  C.  882,  47  Am.  St  Rep.  841,  21  S.  E.  924 ;  Boone  v.  Home- 
;ead  Loan  Assn.,  23  N.  Y.  Supp.  203;  McGauley  v.  Working- 
ten's  etc.  Assn.,  97  Tenn.  421,  56  Am.  St  Bep.  813,  35  L.  R. 
..  244,  37  S.  W.  212.  In  a  f  oob-note  to  the  last  case  cited,  Mr. 
•urdett  A.  Rich,  one  of  the  annotators  of  those  valuable  reports, 
le  L.  R.  A.  series,  makes  this  observation:  ^'In  America  the 
qported  cases  which  have  discussed  the  matter  all  seem  U>  con- 
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demn  fixed  premiums,  or  any  rule  to  limit  the  usual  adieme  rf 
free  bidding.** 

*^  These  loans,  where  upheld  as  not  usurious,  when  iiie  pn- 
mium,  added  to  the  redemption  money  or  interest,  exceeds  the 
lawful  rate  of  interest,  are  supported  upon  the  ground  thaf  ihs 
transaction  is  not,  in  all  of  its  essentials,  a  loan^  but  an  antici* 
patory  advancement,  by  way  of  discount,  of  the  share  the  mmr 
ber  would  otherwise  be  entitled  to  claim  payment  of  on  the  ter- 
mination of  the  society,  coupled  with  the  idea  that  it  is  a  desKof 
with  what  is  yirtually  a  copartnership  fund,  or  one  in  whidi  all 
the  members,  including  the  borrower,  are  mutually  interested: 
Seagrave  ▼.  Pope,  1  De  Gez,  M.  &  0.  783 ;  Silver  t.  Barnes,  8 
Scott,  300.  This  is,  in  brief,  the  rationale  of  the  Bnglish  doc- 
trine, which  has  been  adopted  by  many  of  the  statea  of  the 
Union:  Hoboken  Bldg.  Assn.  v.  Martin,  13  N.  J.  Eq.  427; 
Glarksville  etc  Assn.  ▼.  Stephens,  26  N.  J.  Eq.  351 ;  MclAugfa- 
lin  T.  Citizens'  etc  Assn.,  62  Ind.  264;  American  Homestead  Oa 
T.  Linigan,  46  La.  Ann.  1118, 15  South.  369 ;  Bobertson  v.  Amer^ 
lean  Homestead  Assn.,  10  Md.  397,  69  Am.  Dec  145 ;  Massey  ▼. 
Building  Assn.,  22  Ean.  624 ;  Sullivan  y.  Building  etc  Assn.,  70 
Miss.  94^  12  South.  590;  Merrill  ▼.  Mclntire,  13  Oiay,  157; 
Tilley  t.  American  etc.  Assn.,  52  Fed.  618;  Holmes  t.  Smyttie^ 
100  IlL  413 ;  Central  etc.  Assn.  t.  Lampson,  60  Minn.  422,  62 
N.  W.  544 ;  Winchester  Bldg.  Assn.  ▼.  OUbert,  23  aratt  787. 

Our  statute  prescribes  (Laws  1895,  p.  103,  sec  4)  that  the 
association  shall  adopt  by-laws,  which,  among  other  tiiingB, 
shall  ^especially  provide  for  the  character  and  methods  of  con* 
ducting  the  business  of  the  association,  with  rules  governing 
the  admission  of  members,  the  sale  of  its  shares,  the  amount  of 
admission  fee,  the  amount  of  and  the  periods  when  dues  shall 
be  paid  by  the  members  to  the  association,  the  disposition  and 
investment  of  the  funds  of  the  association,  including  loans,  tte 
amount  of  premiums  to  be  paid  for,  ^^^  and  the  rate  of  interert 
on,  loans,''  etc ;  and  section  6,  that  the  by-laws  shall  provide  for 
the  mode  in  which  the  application  or  bids  for  loans  shall  bs 
made  and  received,  and  who  shall  be  entitled  to  preferenoe  is 
allotting  the  same,  but  it  contains  a  proriso  as  follows:  ^^^Thsl 
the  prorisions  of  this  section,  relating  to  bidding  for  losiM^ 
shall  not  apply  to  associations  which  fix  the  rate  of  interest  sai 
premium  in  its  by-laws  or  annually,  by  resolution  of  the  boaid 
of  directors,  at  a  rate  which  will  keep  the  money  of  such  asso- 
ciation at  all  times  safely  invested,  and  in  which  the  sjystem  e( 
bidding  is  not  allowed.    The  minimum  amount  and  nature  of 
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premiums  to  be  bid  or  aaked  for  loans  shall  be  fixed  and  de^ 
scribed  in  the  by-laws^  but  the  same  may  from  time  to  time 
be  changed  by  a  two-thirds  vote  of  all  the  members  of  the  board 
of  directors.^'  Section  7  provides  that  ''any  premium  which 
has  heretofore  or  which  shall  hereafter  be  taken  for  loans  •  •  •  • 
made  by  any  association  governed  by  this  act,  shall  not  be  con- 
sidered or  treated  as  interest,  nor  render  snch  association  amen- 
able to  the  laws  relating  to  nsnry/'  Does  this  statute  permit 
the  taking  of  a  rate  of  premium  such  as  is  stated  in  the  obliga- 
tion set  out  in  the  complaint,  which  the  plaintiff  seeks  to  f ore- 
elose  ?  Section  4  requires  the  by-laws  to  provide  for  the  amount 
of  the  premium  to  be  paid  for,  and  the  rate  of  interest  on,  loans. 
This  obviously  treats  the  premium  as  something  different  in 
character  from  interest,  and  is  in  perfect  accord  with  another 
provision  to  be  contained  in  the  by-laws,  prescribing  the  mode 
by  which  bids  for  loans  shall  be  made,  obtained,  and  received; 
for,  when  the  two  are  observed,  the  amount  of  the  premium  be- 
comes definitely  fixed  and  determined,  and  in  that  respect  is  well 
distinguished  from  the  interest. 

But  when  we  come  to  the  proviso  of  section  6,  above  noted, 
the  intendment  of  the  legislature  is  not  so  clear.  It  may  be 
conceded,  for  the  purposes  of  this  case — ^but  we  must  by  no 
means  be  understood  as  deciding  it — ^that  it  ^^  would  be  Inti- 
mate for  the  association,  through  its  by-laws  or  by  resolution  of 
its  board  of  directors,  to  prescribe  a  minimum  lump  premium, 
or  name  a  certain  or  definite  amount  per  share  to  be  paid  as  a 
premixmi,  upon  a  loan  or  advancement  to  be  made;  but  even 
this  could  not  be  held  to  authorize  the  fixing  of  a  premium  by 
a  rate  per  cent  or  by  a  percentage  upon  the  amount  of  the  loan, 
and  dependent  for  the  time  of  its  continued  payment  upon  the 
length  of  time  the  loan  may  remain  unpaid,  or  the  stock  of  the 
borrower  be  not  fully  paid  in.  There  is  nothing  in  such  a  con- 
dition to  distinguidi  it  from  interest,  and  the  legislature  surely 
did  not  intend^to  say  that  interest  shall  not  be  treated  as  inter- 
est, or  that  interest,  to  be  collected  by  the  designation  of  pre- 
mixmi, shall  not  be  treated  as  interest  So  that  when  the  stat- 
ute speaks  of  the  rate  of  premium,  it  does  not  mean  the  same 
thing  as  the  rate  of  interest.  The  more  natural  and  consistent 
interpretation  would  be  that,  when  the  legislature  speaks  of  a 
rate  of  premium,  it  means  a  proportional  or  pro  rata  distribu- 
tion of  the  payment  of  a  premium,  fixed  by  the  by-laws  or  by 
resolution  of  the  board  of  directors  of  the  association.  If  it 
does  not  have  this  meaning,  it  has  no  other  that  will  distinguish 
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it  from  interest^  and  the  act  cannot  be  held  to  sanction  the  tak- 
ing of  any  piemimn  at  all  under  the  appellation  of  ''rate  of  pie- 
mium."    The  idea  of  a  rate  of  premium  corresponding  to  nUz 
of  interest  is  not  within  the  spirit  and  intendment  of  the  law 
of  building  associations,  and^  if  that  is  what  was  attanpted  to 
be  sanctioned  by  legislative  edict,  so  as  to  relieve  it  from  amena- 
bility to  the  laws  relating  to  usury,  it  would  be  very  questionaUe 
whether  it  could  secure  the  warrant  of  the  constitution,  which 
inhibits  the  adoption  of  any  special  or  local  law  relating  to  in- 
terest on  money.    Under  this  interpretation  of  the  act  it  ii 
plain  that  the  plaintiff  was  not  warranted  in  exacting  from  iJn 
borrower  the  six  per  cent  premium  upon  the  amount  of  the  loan, 
as,  "Vhen  added  to  the  six  per  cent  *^  interest,  it  exceeds  fl» 
lawful  rate  which  is  permitted  to  be  charged  in  this  state  tf 
interest  on  money.    The  device  has  the  characteristic  of  a  shift 
to  circumvent  and  avoid  the  law  relating  to  usury^  and  cansot 
receive  our  sanctiaQ.    Meroney  v.  Atlanta  etc.  Aasn.^  116  N.  Cl 
888,  47  Am.  St  Bep.  841,  21  S.  E.  924,  was  a  case  where  thra 
dollars  and  twenty-five  cents  per  month,  as  interest  and  pie- 
mium,  was  contracted  to  be  paid  upon  a  loan  of  three  hundrel 
dollars^  and  it  was  held  that  the  whole  transaction  could  not 
be  characteriased  otherwise  than  as  '^a  lending  of  three  hundrel 
dollars  to  the  plaintiff  at  twelve  per  cent  per  annum.*'    So  it 
was  said,  in  Butler  v.  Mutual  Aid  Co.,  94  Ga.  562, 20  S.  R  101? 
^?t  [the  association]  claims  to  loan  money  at  six  per  cent  per 
annum,  payable  and  collectible  monthly;  but  under  the  name 
of  premium,  which  is  but  another  name  for  usury,  collects  an- 
other six  per  cent  monthly,  by  such  device  coUecting  realtjr 
twelve  per  cent  interest  per  annum,  payable  monthly,  on  loans; 
thus,  under  fancy  names,  carefully  esdhewing  the  name  of  is- 
terest,  which  said  charges  really  are,  and,  with  the  object  ai^ 
intent  to  do  so,  contracting  to  take  and  collect  a  higher  rate  d 
interest  than  lliat  allowed  by  law.''    These  cases  illustrate  the 
principle  adopted,  and  it  would  seem  that  plaintiffs  contract  ii 
usurious  upon  its  face. 

5.  The  plaintiff  contends,  however,  that  the  agreement  raxd 
be  treated  as  a  Washington  contract,  and  therefore  shotild  be 
construed  with  reference  to  the  usury  laws  of  that  state,  and, 
incidentally,  that  the  transaction  of  making  the  loan,  and  tak- 
ing a  note  payable  at  Seattle,  Washington,  and  a  mortgage  npoa 
lands  in  Oregon,  to  secure  its  payment,  was  not  doing  hnsineei 
within  this  state.  It  is  strange  reasoning  to  insist,  on  the  one 
hand»  that,  in  order  to  enable  the  plaintiff  to  sue  in  our  conrtSr 
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it  has  complied  with  ihe  law  with  that  particularity  which  will 
enable  it  to  do  business  in  the  state^  and  yet,  when  it  is  sug- 
gested that  it  has  violated  the  laws  of  usury  here  by  a  transac* 
tion  consummated  under  the  same  authority  that  authorizes  the 
suit^  to  insist  that  it  has  not  ^^^  done  business  within  the  state. 
The  very  purpose  of  the  act  is  to  enable  those  associations  having 
their  domiciles  in  other  states  to  do  and  transact  business  and 
«ue  and  be  sued  here,  and  it  ought  to  be  alike  effective  under  all 
conditions.  When  they  come  here  xmder  the  statute,  and  hava 
the  license  of  the  secretary  of  state  to  do  business  here,  they 
become  pro  hac  vice  domestic  corporations,  and  must  operate  as 
if  actnaJly  domiciled  in  the  state.  They  submit  and  render 
themselves  amenable  to  the  laws  of  the  state,  which  must  be 
taken  to  govern  all  their  transactions  entered  into  and  consum- 
mated therein.  Our  own  citizens  would  not  be  permitted  to 
make  contracts  here  payable  in  another  state,  and  then  insist 
upon  having  them  construed  here  according  to  the  laws  of  such 
etate;  and  it  does  not  seem  consistent  with  principle  and  reason 
that  a  foreign  corporation,  securing  citizendiip  in  this  state  for 
the  purpose  of  promoting  its  business,  can  insist  upon  making 
its  contracts  payable  elsewhere,  and  then  invoke  the  authority 
and  process  of  our  courts  to  enforce  them  according  to  lawv 
other  than  our  own.  If  such  were  to  be  recognized  as  good  law, 
it  would  in  many  instances  give  foreign  corporations,  although 
domiciled  in  this  state,  advantages  over  those  organized  under 
its  laws,  and  having  their  principal  place  of  business  hera 
But  the  transaction,  under  the  conditions  attending  it,  must  be 
Tegarded  as  doing  business  within  this  state:  Bank  of  British 
Columbia  v.  Page,  6  Or.  431 ;  Hacheny  v.  Leary,  12  Or.  40,  7 
Pac.  329 ;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  8.  727,  5  Sup. 
Ct.  Rep.  739. 

6.  The  contract  was  made  in  Oregon,  and  must  be  construed 
and  enforced  according  to  our  laws.  The  application  for  stock 
«nd  the  loan  was  made  in  Oregon,  to  and  by  an  association 
domiciled  and  doing  business  therein,  through  a  resident  solic- 
itor. The  mortgage  was  given  upon  an  Oregon  farm,  and  was 
executed  and  acknowledged  here.  The  money  was  used  here, 
And  this  suit  was  instituted  in  the  county  in  *•*  which  the 
mortgaged  premises  are  situated,  as  contemplated  by  the  asso- 
ciation when  it  acquired  the  license  to  do  business  in  the  state. 
All  this,  notwithstanding  the  mortgage  stipulation  to  the  effect 
that  it  is  a  Washington  contract,  clearly  shows  its  Oregon  nativ- 
ity, and  it  is  therefore  solvable  by  the  laws  thereof.  Meroney  v. 


»to 
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Atlanta  etc  AmL,  116  N.  C.  88S,  47  Am.  St  B^.  841,  21 S. 
K  924;  Martin  t.  Johnson,  84  Ga.  481,  10  S.  E.  1092;  Didm* 
•on  T.  Edwaid%  77  N.  Y.  578,  33  Am.  Bep.  671 ;  Jackson  ^ 
American  Mig.  Co.>  88  Oa.  756, 15  S.  E.  812. 

7.  But  notwithstonding  the  contract  appears  to  be  nsorioot 
on  its  face,  and  the  natural  inference  to  he  drawn  therefrom  i» 
that  the  parties  intended  the  result  of  their  own  actaty  jet  tiuen 
is  another  element  which  must  attend  the  practioe  of  nsory.  It 
must  he  with  a  corrupt  intent,  which  means  fliat  Ihe  partia 
must  have  knowingly  agreed  upon  a  rate  of  interest  greater 
than  that  allowed  hy  law:  27  Am.  ft  Eng.  Bncj.  of  Law,  U 
ed.,  925;  Balfour  t.  Davis,  14  Or.  47,  12  Pic  89;  BnrweD  ▼. 
Burgwyn,  100  N.  C.  389,  6  S.  E.  409.  But  where  Ibey  have 
acted  under  an  honest  belief  that  the  stipulated  rate  was  recov> 
arable  under  the  law,  in  which  they  were  mistaken,  it  has  been 
held  that  the  penalties  of  usury  would  not  be  enforced :  Thomp- 
son T.  Jones,  1  Stew.  556.  There  is  no  evidence  in  this  case, 
aside  from  that  whidi  appears  upon  the  face  of  the  contract, 
by  which  we  are  or  can  be  adyised  as  to  the  true  intent  of  these 
parties.  Hence  we  may  fairly  suppose  that  they  in  good  faifli 
designed  to  act  within  tiie  legislatiYe  intendment  of  the  act  gOT- 
eming  the  management  and  conduct  of  building  and  loan  asso- 
dations,  and  as  the  provisions  governing  in  the  premises  are, 
as  we  have  seen,  of  doubtful  import,  in  view  of  the  rule  that  for- 
feitures are  never  enforced  except  when  the  case  is  reasonably 
free  from  doubt,  we  have  concluded  to  decree  a  foreclosure  in 
favor  of  the  plaintiff  for  the  principal  sum,  with  interest  at  the 
rate  of  six  per  cent  per  annum,  against  which  ^^  defendants 
will  be  allowed  credit  for  the  thirty-nine  dollars  paid  upon  Ae 
stock.  Plaintiff  should  also  have  sixty  dollars  as  an  attorney's 
fee,  being  the  amount  found  to  be  reasonable  by  the  court  below» 
and  its  costs  and  disbursements  in  both  courts. 


In  Western  Savings  Go.  ▼.  Houston,  38  Or.  877,  65  Fac  61L 
Houston  and  wife  owned  four  shares  of  the  capital  stock  of  the 
Home  Building  and  Lioan  Company,  a  domestic  corporation,  the 
par  Talue  of  each  share  being  fixed  at  two  hundred  dollars.  Thej 
borrowed  eight  hundred  dollars  of  the  company  and  gare  their 
note  for  the  amount,  with  interest  at  the  rate  of  six  per  cent  per 
annum.  They  secured  the  note  by  a  mortgage  upon  certain  land 
and  assigned  the  shares  as  additional  security.  The  note  was  pay- 
able at  the  maturity  of  the  stock.  In  the  mortgage,  Houston  and 
wife  agreed  to  pay  the  principal  and  interest,  as  provided  In  the 
note,  and  also  all  assessments,  dues,  fees,  installments,  and  fines 
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tbat  should  accrue  under  the  by-laws  of  the  company  apon  the  said 
shares.  The  Western  Loan  and  Sayings  Company,  hating  become 
the  owner  of  the  note  and  mortgage,  instituted  a  foreclosure  suit 
and  obtained  a  decree,  but  not  being  satisfied  with  the  amount 
awarded*  appealed  therefrom.  The  by-laws  of  the  company  re* 
quired  borrowing  members  to  assign  their  stock  to  the  concern  as 
additional  security  for  loans,  and  required  a  borrowing  member 
to  pay,  not  only  interest  upon  the  amount  of  the  loan  at  the  rate 
of  six  per  cent  per  annum,  payable  weekly,  but,  in  addition  there- 
to, a  weekly  premium  upon  each  share  of  stock  pledged  or  hypothe- 
cated as  additional  security  for  the  loan  until  the  same  matured, 
the  amount  of  which  was  fixed  by  a  bidding  for  the  loan  among 
the  members  desiring  to  borrow.  Houston  and  wife  agreed  to  pay 
thirty  cents  a  share  premium  per  week,  or  seven  and  eight-tenths 
per  cent  per  annum  upon  the  loan;  and  the  payment,  or  the  rate  per 
cent  premium,  like  the  interest,  never  ceased  until  the  stock  ma- 
tured. The  six  per  cent  interest  added  to  the  seven  and  eight- 
tenths  per  cent  premium,  amounted  to  thirteen  and  eight-tenths  per 
cent  per  annum,  an  amount  largely  above  the  legal  rate  of  interest, 
namely  ten  per  cent. 

*This  feature  of  the  scheme,"  said  Wolverton,  J.,  in  delivering 
the  opinion  of  the  court,  "distinguishes  the  company  from  a  legiti- 
mate building  and  loan  association,  and  renders  the  transaction  be- 
tween the  company  and  the  borrower  a  loan  merely,  and  the  bor^ 
rower  is  entitled  to  have  all  payments  made,  whether  as  premiums, 
dues,  fines,  or  otherwise,  credited  as  payments  on  the  loan:  Hale 
V.  Stenger,  22  Wash.  699,  63  Pac.  554;  Hale  v.  Barker,  129  CaL  419, 
62  Pac.  168;  Stevens  v.  Home  Loan  Assn.  (Idaho,  Jan.,  1808),  51 
Pac.  986;  Fidelity  Sav.  Assn.  v.  Shea  (Idaho,  Jan.,  1899),  56  Pac. 
1022;  Randall  v.  National  Protective  Union,  42  Neb.  809,  60  N.  W. 
1019;  Strauss  v.  Carolina  Bldg.  etc.  Assn.,  117  N.  0.  308,  53  Am.  St. 
Rep.  585,  23  S.  B.  450.  The  court  below  followed  this  rule,  except 
that  it  considered  the  fines  accumulated  as  penalties  for  failures 
in  making  prompt  payments,  and  declined  to  give  the  defendants 
credit  therefor;  and  this  is  as  favorable  to  the  appellant  as  it  could 
ask  under  the  law." 

The  learned  Justice  adverted  to  the  fact  that  the  statute  was 
adopted  and  designed  for  the  regulation  and  protection  of  that 
particular  class  of  societies  and  organizations  known  as  "building 
and  loan  associations,"  and  said:  "An  association  having  for  its  basis 
of  operation  a  scheme  foreign  in  any  particular  from  that  which  char- 
acterizes building  and  loan  associations  proper  cannot  be  classed  with 
such  associations,  and  therefore  is  without  the  pale  of  the  law  adopt- 
ed for  their  government  and  protection."  He  could  see  no  practical 
distinction  or  difference  between  a  premium  fixed  by  a  rate  per  cent 
upon  the  amount  of  the  loan,  as  in  the  principal  case,  and  one 
which  signifies  a  definite  sum  per  share  to  be  paid  at  stated  periods 
while  the  loan  continues  in  force,  as  in  the  case  of  which  we  are 
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maUiic  tliii  noto^  Neither,  be  nld,  oanstttiite  the  definite  or  tnl 
earn  contunplated  by  bofldlng  anodetlcMie.  while  both  depeod  ftt 
the  amooiit  which  the  borrower  will  finelly  paj  for  the  nie  oC  iki 
monegr,  upon  the  amoimt  be  has  borrowed  end  the  time  tbe  kn 
■heD  ccmtlniie  In  f oree. 

*^t  Is  urged  by  conns^  for  appellant,"  he  said,  "tbat  the  KfaoM 
of  the  Home  BnUdlng  and  Loan  Ck>mpan7  contemplated  tfatt  tte 
loan  shoold  continue  unto  the  weekly  dues*  at  the  rate  of  twfstj- 
dye  cents  pw  share*  should  equal  the  principal  of  the  loan,  vkkh 
would  require  fifteen  years  and  twenty  we^u;  that  If,  at  ti»  cei 
of  that  time,  the  accumulated  dividends  standing  to  the  oefflt  if 
the  borrower,  estimated  at  ten  per  cent  per  annum,  upon  the  diei 
paid  In,  Is  deducted  from  the  aggregate  of  the  interest  and  premlBa 
the  result  would  show  an  ayenge  annual  rate  of  interest  ks 
than  the  legal  rate;  consequently,  the  loan  is  not  usurioiia  "^ 
Idea  that  the  loan  should  continue  In  force  for  that  loigtb  of  ttas 
Is  not  dedudble  from  the  by-laws  of  the  company.  These  seem  ti 
repreeent  that  the  stock  would  mature  between  eight  tsd  tti 
years,  and  the  dlTidend  Is  a  matter  dependent  wholly  vpoa  ds 
.  earnings  of  the  company,  and  It  Is  largely  q^eculative;  io  the* 
is  no  foundation  In  fact  upon  which  to  base  the  propoeltloiL  Q> 
defendants  paid  upon  this  loan  of  eight  hundred  dollars  sometlilif 
like  flye  hundred  and  elghty-seyen  dollars,  and  a  Uttle  oyer,  dvrtaf 
the  six  years  that  It  ran  prior  to  the  time  suit  was  Instituted,  wM 
Is  admitted,  and  yet  the  appellant  is  asking  for  a  decree  for  ntai 
hundred  and  sixty  dollars  and  ninety  cents.  There  Is  scMneOiDi 
radically  wrong  In  morals,  as  well  as  In  law,  with  a  scheme  tkit 
produces  such  a  result,  and,  of  course^  ought  not  to  be  upheld. 

*^he  promoters  of  the  company  were  perhaps  fully  cooTeniit 
with  the  result  that  would  follow  the  adoption  of  such  a  scbeM 
but  we  may  saf^  assume  that  a  great  majority  of  the  Btock- 
holders  and  borrow^m  of  the  company  had  no  conception  of  W 
Tlcious  character,  and  honestly  and  conscientiously  Inyested  tbtb 
means  and  borrowed  from  the  funds  without  thought  of  trui- 
grossing  the  law.  Aside  from  this,  we  have  no  eyldence  toecUif 
the  real  Intent  of  the  parties  to  the  transaction  with  respect  to  tbe 
usurious  feature;  hence,  the  penalty  for  practicing  usury  slioidl 
not  be  visited  upon  the  plaintiff:  Washington  Inv.  Assn.  v.  StanteTf 
88  Or.  819,  ante^  p.  793,  68  Pac.  489.  The*decree  of  the  court  belof 
must  therefore  be  affirmed." 

The  Validity  of  Articles  of  Incorporation  cannot  be  ln<|iiirei 
Into  incidentally  and  collaterally:  Pott  v.  Schmucker,  84  Md.  5^ 
57  Am.  8t  Rep.  415,  36  AtL  592;  Roane  Iron  Co.  v.  WlscoitftB 
Trust  Co..  99  Wis.  273,  67  Am.  St.  Rep.  856,  74  N.  W.  81&  If  busi- 
ness has  been  done  and  corporate  franchises  exercised  by  an  iS» 
elation  of  persons  claiming  to  be  a  corporation  and  to  be  doios 
business  as  such,  neither  they  nor  the  a88oclati<Hi  will  be  permitted 
to  question  the  corporate  exlst«ice  for  the  purpose  of  avoldlnf  iff 
contract  entered  Into  In  the  eorp<»ate  name^  nor  of  escaping  iV 
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liability  which  would  exist  If  the  act  done  In  the  corporate  name 
had  been  anthorlied  l^  the  pre-ezlstence  of  corporate  capacity:  See 
the  monographic  note  to  People  y.  Monteeito  Water  Ck>.,  83  Am. 
St.  Bep.  184. 

TTsnTiova  Transactions  by  Bnllding  and  Loan  Associations  are 
discussed  In  the  monographic  notes  to  Bank  of  Newport  v.  Oook, 
46  Am.  St.  Rep.  200,  201;  Bobertson  t.  American  Homestead  Assn., 
69  Am.  Dec.  160-162.  See,  also,  Johnson  t.  National  etc  Loan 
Assn.,  125  Ala.  466,  82  Am.  St  Rep.  267,  28  South.  2.  A  transaction 
by  which  an  association  charges  a  borrowing  member  six  per  c«it 
interest,  and  also  a  premium  of  six  per  cent,  is  not  usurious,  al- 
though the  highest  legal  rate  is  eight  per  cent;  but  the  association 
is  required  to  giro  credit  to  the  borrower  for  the  amount  of 
premiums  paid  as  payment  on  the  principal  debt;  Pollock  ▼•  Oan^ 
Una  etc  Loan  Assn.,  51  &  O.  420,  64  Am.  St  Bep.  683»  29  &  H. 
77.  Compare  McOauley  ▼•  Buildtaig  ate  Assn.,  07  Tenn.  421,  66 
Am.  St  Bep.  811^  87  &  W.  212;  Meroney  ▼.  Atlanta  ate  Loaa  Assn., 
116  N.  a  882;  47  Am.  St  Bepw  841.-21  &  li  821 
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122  B.  L  18,  46  AtL  46w] 

»BOBPTION  RB8PBGTINO  THB  TITLB  TO  RBAI*  PBOP- 
BRTY.— Though  the  title  to  real  property  appeara  upon,  and  iiiiy 
be  ascertained  from  an  examinatloD  of,  the  public  records  of  the 
Goonty,  an  action  may  be  maintained  against  one  who  knovrtng^ 
misrepresents  the  cmidHion  of  snch  title  to  another,  who»  In  igmv^ 
ance  of  the  title,  relies  upon  snch  represoitatlon  to  his  lAjniy. 

Trespass  upon  the  case  for  deceit^  heard  on  ezoeptuaiB  of  the 
defendant  to  the  rolings  of  the  district  conii 

Terence  M.  O'SeUIy,  for  the  plaintifL 

John  H.  Flanagan,  for  the  defendant 

»  MATTESON,  C.  J.    This  is  an  actim  o^  flie  em  for 

deceit,  hronght  originally  in  the  district  court  of  the  sixUi  ju- 
dicial district,  in  which  decision  was  rendered  for  the  plaintiff, 
and  is  now  before  ns  on  defendant's  exceptions  to  &e  mlings 
of  that  court 

The  bill  of  exceptions  sets  forth  that  at  the  trial  in  the  dis- 
trict court  evidence  was  adduced  in  behalf  of  the  pIainti£F  that 
the  defendant  falsely  represented  to  him  that  the  defendant 
was  the  owner  of  certain  real  estate;  that  the  plaintiff  did  not 
know  who  was  the  owner  of  it,  and,  relying  on  the  defendants 
repreeentaiion,  was  induced  to  enter  into  a  contract  with  the 
defendant  to  furnish  heating  apparatus  for  a  house  situated  on 
the  real  estate;  that  further  evidenoe  was  introduced,  in  the 
form  of  certified  copies  of  deeds,  showing  that  on  the  date  on 
which  the  defendant  made  the  alleged  false  refKresentation  that 
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he  was  tibe  owner  of  the  real  estate  the  title  to  it  waa  in  the  de- 
fendant's wife,  and  that  the  deeds  by  which  the  real  estate  waa 
conveyed  to  her  had  been  recorded  when  the  representation  waa 
made.  The  defendant  requested  the  court  to  rule  that  Ihe  re- 
cording of  the  deeds  of  the  real  estate  was  constructiYe  notice 
to  the  plaintifF  as  to  who  was  the  true  owner  of  the  real  es- 
tate; but  the  court  refused  to  so  rule,  whereupon  the  defend- 
ant excepted. 

As  an  abstract  proposition,  that  contained  in  the  request  was 
doubtless  correct  (B.  I.  Gen.  Laws,  cap.  202,  sec.  7) ;  but, 
though  correct,  the  court  below  was  not  bound  to  make  the 
ruling  unless  it  was  pertinent  to  the  case.  The  question  ^ 
therefore,  presented  by  the  exceptions  is  whether  one  to  whom 
a  representation  is  made  as  to  the  ownership  of  land,  who  does 
not  know  the  representation  to  be  untrue,  and  who,  relying  on 
its  truth,  has  acted  to  his  loss,  is  precluded  from  maintaining 
an  action  for  the  deceit  because  the  true  state  of  the  title  to  the 
land  might  have  been  ascertained  by  him  by  an  examination  of 
the  land  records. 

The  defendant's  contention  is  that,  as  the  record  affords  con- 
atructiye  notice  to  all  persons  of  the  true  state  of  the  title,  it 
is  incumbent  on  him  to  whom  such  representation  is  made  to 
consult  the  record,  and  that  if  he  fails  to  do  so  he  is  guilty  of 
negligence,  and  so  cannot  recover. 

We  do  not  think  that  this  contention  can  be  sustained.  The 
cases  relied  on  by  defendant  in  support  of  it  are  not  cases  of 
constructive  notice,  but  cases  in  which  the  representations  made 
were  affirmations  of  the  seller  of  property  as  to  quality,  value, 
former  offers,  and  the  like,  which  involved  not  so  much  facts  aa 
matters  of  opinion  and  judgment,  and  which,  as  said  in  Brown  v. 
Castles,  11  Gush.  348,  it  has  always  been  understood  the  world 
over  are  to  be  distrusted.  On  such  statements  a  person  has  no 
right  to  rely,  and  hence,  if  he  acts  upon  them  without  inquiry 
and  is  deceived,  he  is  without  remedy  unless  he  has  been  pre- 
Tented  from  making  inquiry  by  the  fraudulent  conduct  of  the 
other.  Where,  however,  the  representation  is  a  statement 
amounting  to  the  positive  assertion  of  an  existing  fact,  the  per- 
son to  whom  it  is  made  has  a  right  to  rely  upon  its  truth,  and, 
having  the  right  to  rely  upon  it,  is  not  put  to  his  inquiry;  and, 
therefore,  if  the  representation  be  untrue  and  he  is  deceived 
thereby  to  his  injury,  negligence  which  will  preclude  his  re- 
covery cannot  be  predicated  on  his  failure  to  make  the  inquiry. 
In  Mead  v.  Bunn^  82  N.  Y.  880,  the  court  remarks:  '^very 
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contractiiig  party  has  an  abeolute  rij^t  to  lely  on  ibe  eipm 
atatement  of  an  eziating  f act»  the  trath  of  whidi  ia  knovn  to 
the  opposite  party  and  nnknown  to  him,  aa  the  hasia  ct  a  mutu- 
al engagement;  and  be  ia  under  no  obligation  to  inTeatigate  or 
yerify  statementB  to  the  tmth  of  *^  which  the  other  party  to 
the  contract,  with  full  means  of  knowledge,  faaa  deliberately 
pledged  his  faith.'' 

Accordingly,  it  waa  held  in  Dand  t.  Park,  103  Maaa.  501, 
that  a  distinct  statement  of  fact  by  a  seller  biown  to  be  fabe, 
with  intent  to  deceive  the  bnyer,  on  which  the  buyer  ads 
to  his  injury,  will  sostain  an  action  of  deceit,  eren  if  the  bimr 
might  have  discovered  the  fraud  by  searching  tiie  records  of 
the  patent  oflBce.  So,  too,  it  was  held  in  Dodge  t.  Pope,  9S 
Ind.  481,  that  one  who  represents  that  a  mortgage  which  he 
offers  for  sale  is  the  only  mortgage  of  record  is  bound  by  sack 
representation,  althongh  an  examination  of  the  record  wonld 
have  disclosed  the  existence  of  a  prior  mortgage.  See,  also,  to 
the  same  effect,  Tyner  v.  Cotter,  67  Wis.  482,  30  N.  W.  782; 
Evans  v.  Forstall,  58  Miss.  30;  Fargo  Gas  etc  Co.  v.  Fargo 
Oas  etc  Co.,  4  N.  Dak.  219,  59  N.  W.  1066,  in  which  the 
question  is  fnlly  considered  and  numerous  cases  are  collected. 
And  see,  farther.  Ward  v.  Wiman,  17  Wend.  193,  in  which  it 
is  held  that  case  lies  for  deoeitfal  and  false  representations  re- 
specting the  title  to  land  in  the  sale  of  it,  and  this,  too,  tfaon^ 
the  deed  contains  covenants  of  title,  the  pmdiaser  having  the 
right  to  treat  the  deed  as  a  nnllily  and  maintain  his  action 
for  deceit 

We  find  no  errors  in  the  rulings  of  the  district  court  upon 
the  demurrer,  which  are  also  excepted  to. 

Exceptions  overruled,  and  case  ronitted  to  the  diatrict 
court  with  direction  to  enter  judgment  for  the  plaintiff  on  its 
decision. 


A  Traudulent  Beprasentation  aa  to  the  Titie  of  land  renders  tbe 
one  making  it  responsible  the  same  as  if  made  in  regard  to  aonw- 
thing  collateral:  Oulver  v.  Avery,  7  Wend.  880,  22  Am.  I>ec.  686w 
When  such  repres^itations  are  made  by  a  vendor,  they  are  grotmdi 
for  the  reecisslon  of  the  contract  of  sale,  although  the  title  Is  of 
record:  Campbell  v.  Whittlngham,  6  J.  J.  Biarsh.  96,  20  Am.  I>e& 
241.  If  he  conceals  defects  in  the  title  to  land,  whteh  do  not  ap- 
pear in  the  face  of  the  title  deeds,  the  vendee  may  ettiier  briny  an 
action  on  the  case,  or  file  a  blU  in  equity  for  relief:  Bryant  ▼. 
Boothe,  80  Ala.  811,  08  Am.  Dee.  117. 


Ajtfil,  1900.]  Gbowul  p.  Pabubb.  815 


OBOWELL  T.  PABEBB. 

[22  a.  L  51,  46  AtL  86.] 

KBW8PAPBB,  WHAT  IS  NOT  FOB  THB  PUBPOSB  OF 
PUBLISHING  LBGAL  NOTICBS.— "A  real  estate  and  rental 
nilde,"  which,  aa  its  name  imports,  is  taken  up  largely  with  trans- 
ictlons  concerning  real  property  and  has  never  been  employed  aa  a 
nedinm  for  advertising  notices  of  mortgage  sales  or  other  legal 
notices,  is  not  snch*  a  newspaper  as  is  contemplated  by  a  power  of 
HUe  contained  in  a  mortgage  of  real  estate,  and  a  purchaser  nnder 
I  notice  published  in  such  guide  will  not  be  compelled  to  perform 
lis  contract 

Suit  in  equity  for  specific  performance.  A  decree  of  bill  dia- 
niseed  was  entered  upon  the  pleadings,  and  the  eamplainant 
ppealed. 

Cooke  ft  Angell>  for  fhe  appdlaiit. 

K  S.  Hopkins^  for  the  respondent. 

"  MATTBSON,  C.  J.  This  is  a  bill  for  spedfic  perform- 
nee  brought  to  compel  the  purchaser  at  a  mortgage  sale  of  real 
state  to  take  a  deed  to  the  property  sold. 

The  only  question  raised  is  whether  '^The  Beal  Estate  Beg- 
tter  and  Bental  Guide''  is  a  public  newspaper  within  the  mean- 
ig  of  the  power  of  sale  in  the  mortgage.  The  powers  of  sale 
mtained  in  mortgages  of  real  estate  in  this  state  were  framed 
lany  years  ago,  when  the  only  newspapers  were  newspapers  in 
le  ordinary  acceptation  of  Ihe  term,  to  wit^  publications  ia- 
led  periodically,  containing  what  is  known  as  the  general  or 
irrent  news,  or  news  of  the  day  ^^  designed  to  be  read  by  the 
nblic  generally;  or,  in  other  words,  for  general  circulation. 
faeee  being  the  only  publications  in  the  form  of  newspapers, 
le  practice  grew  up,  and  has  continued,  to  publish  notioes  of 
Lortgage  sales  and  legal  notices  generally  in  the  ordinary  news- 
ipers  for  general  circulation,  and  we  think  that  publicity  is 
lOie  likely  to  be  secured  by  such  publication  than  by  publica- 
on  in  a  newspaper  like  the  one  in  question,  which  is  primarily 
Bfvoted  to  the  interests  of  a  limited  class  of  readers,  and  whidi, 
loogh  taken  up  largely,  aa  its  name  imports,  with  transao- 
onB  concerning  real  estate,  has  neyer  been  employed,  so  far 
)  appears,  as  a  medium  for  adyertising  notices  of  mortgage 
klea  or  other  legal  notices,  and  which,  for  that  reason,  is  not 
kely  to  be  consulted  by  those  interested  in  mod^gage  salea. 
nr  agimm,  therefore,  is  that  it  is  not  such  a  newspaper  ae 
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ii  contemplated  by  the  powei  of  eele,  and  hence  iliat  notiKat 
the  sale  pabliahed  in  it  waa  not  a  compliance  with  the  power; 
Beecher  t.  Stephens,  25  Minn.  14^. 

In  Eerr  t.  Hiti^  75  IlL  51,  Bailton  t.  Lander,  126  HL  219» 
18  N.  E.  655,  Maaaa  y.  Hees,  140  HI.  576,  29  N.  E.  887,  Kd- 
1<^  T.  Carrico,  47  Mo.  157,  Benkendorf  t.  Vincenz,  52  Mou 
441 ,  an^  Lynch  t.  Dnrfee,  101  Mich.  171,  45  Am.  St  Bep.  404^ 
59  N.  W.  409 ,  to  which  our  attention  has  been  called  by  com- 
plainant's counsel,  the  newspapers,  though  deyoted  primioily  to 
the  interests  of  particular  classes  of  readers,  had  either  bees 
extensively  used  for  the  publication  of  notices  of  sales  and 
other  legal  notices,  or  were  newspapers  or  had  been  found  \sf 
lower  courts  to  be  newspapers  of  general  ciiculatioii ,  in  whkl 
respect  they  were  unlike  the  newspaper  under  consideratifls. 
Hull  Y.  King,  38  Minn.  349,  37  N.  W.  792,  also  cited  by  com- 
plainant's counsel,  apparently  rested  on  the  authority  of  tbe 
Illinois  and  Missouri  cases  referred  to,  although  the  publics- 
tion  in  this  last  case  was  unlike  those  in  the  f  onner,  in  ihst  it 
did  not  appear  to  have  been  employed  for  the  adyertiaiBf  of 
legal  notices  or  to  have  been  of  general  circulation.  We  do 
not  deem  it  of  sufiSdent  authority  for  us  to  fdlow  it. 


Legal  Hotioea.~What  are  newspapers  within  the  meaning  «( 
statutes  proYldina  for  the  pubUcation  of  legai  notices  ta  diacussU 
in  Lynch  t.  Judge  of  Probate,  101  Mich.  171.  45  Am.  St.  Rep.  «>i 
09  N.  W.  400;  Hanscom  ▼.  Mejer,  00  Neb.  68^  83  Am.  St.  Bcdl  50!, 
82  N.  W.  114. 


CONNOLLY  ▼.  DOLAN. 

[22  R.  I.  00,  46  Atl.  80.] 

A  SURETY  IS  ENTITLED  TO  CONTRIBUTION  FOR  COSTS 
AND  EXPENSES  IN  DEFENDING  A  SUIT,  INGLUDINQ 
COUNSEL  FEES,  if  the  defense  was  prudent;  and  It  most  be  m 
regarded  when  it  greatiy  rednces  the  claim  made  against  the  soretr- 

Bill  in  equity  by  one  surety  for  contribution  from  anoUicr. 

Samuel  T.  Douglas   and  Frederic  A.  Oreene,  for  the 

plainant. 

McOuiness  &  Doran  and  Arthur  Gushing,  for  the 
ents. 

••  MATTESON,  C.  J.    This   is  a  motion   on    bebmlf  J 
Mabel  Dolan,  an  infant  respondent,  to  modify  the  decree  ha^ 
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x)fore  entered  in  tibe  cause.  The  complainant  waa  cosurety 
rith  Michael  Dolan^  deceased^  father  of  the  infant  respondent 
n  a  probate  bond.  Subsequent  to  the  decease  of  Michael  Do- 
an,  suit  was  brought  on  this  bond  against  the  complainant  as 
he  surriving  cosurety,  for  the  default  of  the  principal.  The 
tomplainant  defended  against  the  suit,  and  on  his  defense  re- 
iuced  the  claim  under  the  bond  from  two  thousand  six  hundred 
lollars,  or  thereabouts,  to  fifteen  hundred  dollars,  so  that  the 
state  of  Michael  Dolan,  the  deceased  aurety,  was  benefited  by 
he  defense  to  an  amount  upwards  of  five  hundred  dollars.  The 
furpose  of  the  motion  is  to  reduce  the  amount  awarded  to  the 
omplainant  by  the  decree  to  the  extent  of  one  hundred  and 
hirty-six  dollars  and  sixty-two  cents,  which  represents  one-half 
f  the  costs  and  counsel  fees  incurred  by  the  complainant  in  the 
ef  ense  of  the  suit  on  the  bond. 

We  do  not  think  that  the  motion  comes  with  good  grace,  in 
iew  of  the  benefit  received  by  the  estate  of  the  deceased  in 
onsequence  of  the  defense  of  the  suit,  and  we  see  no  reason 
or  modifying  the  decree.  The  right  of  a  surety  to  contribu- 
ion  for  costs  and  expenses  incurred  in  defending  a  suit  de- 
ends  on  the  question  whether  the  defense  was  prudent  ^ 
f  it  was,  the  expenses  of  the  defense  may  be  recoyered,  and 
here  seems  to  be  no  difference  in  principle  between  costs  and 
ounael  fees  in  this  respect:  Fletcher  ▼.  Jackson,  23  Vt.  581, 
6  Am.  Dec.  98;  Davis  v.  Emerson,  17  Me.  64;  WagenseUer  y. 
'rettyman,  7  111.  App.  192;  Bright  y.  Lennon,  83  N.  C.  183; 
lackus  y.  Coyne,  46  Mich.  684,  8  N.  W.  694;  Gross  y.  Davis,  87 
'enn.  226,  10  Am.  St  Rep.  636,  11  S.  W.  92;  Van  Winkle  v. 
ohn«on,  11  Or.  469,  472,  60  Am.  Rep.  496,  6  Pac  922 ;  Brandt 
D  Suretyship  and  Guaranty,  sec.  283.  In  view  of  the  large 
eduction  in  the  claim,  it  cannot  be  said  that  the  complainant 
id  not  act  prudently  in  making  hia  defense. 

In  support  of  the  motion  it  is  contended  that  the  respondent 
lould  not  be  held  liable  for  costs  and  counsel  fees,  because 
lese  were  no  part  of  the  contract  obligation ;  that  the  contract 
t  the  sureties  was  with  the  obligee  in  the  bond  to  pay  the  bond 
&bt  in  case  of  default  of  the  principal,  and  that  it  did  not  ex- 
ind  to  the  payment  of  costs  or  counsel  fees,  and  hence  that  the 
octrine  of  contribution  ought  not  to  be  extended  to  embrace 
ich  costs  and  counsel  fees.  Several  cases  were  cited  to  the  ef- 
Kst  that  such  expenses  are  not  recoverable  unless  they  had  been 
ithorized  by  the  surety  from  whom  recovery  is  sought,  or  were 
icurred  in  a  suit  to  whidi  such  surety  was  a  par^.    These 
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caaeB  were  Enight  t.  Hnghes,  3  Car.  &  P.  467;  Jdm  t.  JaDa» 
16  Ala.  464;  Greely  y.  Dow,  8  Met  176;  Wamer  t.  MomsoB^ 
S  ASl&i,  566 ;  Newcomb  y.  Oibaon,  127  Mass.  396 ;  Boardnuii  t. 
Paige,  11  N.  H.  431;  Hayea  y.  Moirison,  38  N.  H.  90. 

The  right  of  contoibation  between  aoretieay  it  la  conceded, 
does  not  depend  on  contract^  but  ia  an  equity  growing  out  of 
tiie  relaticm  baaed,  perhaps,  on  an  implied  nnderatanding  that 
the  burden  created  by  the  joint  undertaking  ahall  be  equally 
borne  and  expressed  in  the  maxim  that,  aa  between  aoretki^ 
equality  is  equity.  A  part  of  the  burden  created  by  the  joint 
undertaking,  when  it  becomes  necessaiy  for  a  ooaureiy,  who  b 
sued  alone,  in  the  exercise  of  reasonable  prudence  to  defend 
against  the  suit,  is  the  expense  of  making  hia  defense;  that  k, 
the  costs  and  counsel  fees  necessarily  and  prudently  incuirei 
Hence,  if  the  sureties  are  to  be  put  ^  on  an  equal  footing,  the 
surety  not  sued  should  be  required  to  contribute  his  fair  dme 
of  such  expenses;  otherwise  there  ia  no  equality.  For  this  m- 
son  we  think  the  cases  which  allow  the  recoYOiy  of  the  exgeam 
of  suit^  including  coats  and  counsel  fees,  if  prudently  incoired, 
more  consonant  with  equity  and  natural  justice  than  the  cihi 
which  hold  to  the  contrary^  and,  theref ore,  founded  on  bete 
reasons. 

Motion  denied. 


A  Suraty  la  Entitled  to  Contribution  for  Coefai  and  attafiMfi 
fees  incurred  with  the  consent  of  his  cosureties  in  making  i  pn- 
dent  defense  for  their  common  benefit:  jlroaa  r.  DaTiai  87  Toa 
SU»  10  Am.  8t  Bepi  680b  U  a  W.  02l 


STATE  T.  DAI/rOW. 

[22  B.  L  77,  46  Aa  231] 

THE  POLIOB  POWER  OF  A  8TATB  MAY  BB  PTLNJUX 

for  aU  practical  purposes,  to  be  the  power  of  the  lesialatare  t» 
make  such  regrnlations  relating  to  personal  and  property  rig^tM  ai 
look  to  the  public  health,  public  safety,  and  public  morala.  WhBr 
this  power  is  large,  it  is  not  without  limit,  and,  Uke  aU  other  powos 
of  the  legislature,  must  be  so  exercised  aa  not  to  Tlolate  tbe  eaa- 
stitutional  rights  of  the  people. 

CONSTITUTIONAL  IjAW— POLIOB  POWHR,  EXKBCISV 
OF.  WHBN  NOT  SUSTAINABLE.— When  the  validity  of  a  statior 
Is  assailed  and  it  is  attempted  to  be  sustained  as  an  exerdae  of  M 
police  power,  it  is  always  open  to  the  court  to  consider  ^rhethff 
the  act  bears  any  reasonable  relation  to  the  pobUc  purpose 
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to  be  accomplished.  The  leglslatrxre  may  not,  under  the  gjxlse  of 
protecting  the  public  Interests,  arbitrarily  interfere  with  private 
tinsiness,  nor  impose  nnnsnal  or  unnecessary  restrictions  upon  law- 
ful occupations. 

CONSTITUTIONAL  LAW.— IT  IS  ALWAYS  TO  BE  PREJ. 
SUMBD  that  all  statutes  are  passed  in  the  utmost  good  faith,  and 
lie  conformable  to  the  constitution,  and  it  is  not  until  the  uncon-' 
Ktitutionallty  of  an  act  is  plainly  made  to  appear  that  the  court 
is  called  upon  to  declare  It  TOid. 

A  LOTTBBY  IS  A  SOHEMB  for  the  distribution  of  prises  by 
diancoi 

LOTTERY,  WHAT  IS  NOT.— A  METHOD  OF  DOINQ 
BUSINESS  BY  WHIOH  THE  VENDOR  OF  ARTIOLES  GIVES 
FHB  PURCHASER  a  stamp  or  other  device  which  entitles  him  to 
obtain  from  some  other  person  some  article  of  merchandise  in  ad- 
lition  to  that  actually  sold  is  not  a  lottos,  and  therefore  cannot 
>e  forbidden  by  statute. 

CONSTITUTIONAL  LAW— INTERFERENCE  WITH  LAW- 
rUL  BUSINESS.— A  STATUTE  forbidding  any  person  to  sell,  give 
iway,  (NT  distribute  any  stamp,  coupon,  or  other  dervice  which  will 
tnable  a  purchaser  of  proper^  to  demand  or  receive  from  another 
person  any  article  of  merchandise  other  than  that  actually  sold 
o  such  purchaser,  and  further  prohibiting  any  person  other  than  a 
vendor  from  delivering  to  any  person  any  article  of  merchandise 
ither  than  that  actually  sold  upon  the  presentation  of  any  such 
tamp»  coupon,  or  oth»  device,  violates  the  fourteenth  amexkdment 
t>  the  cmstltutlon  of  the  United  States  and  also  section  10  of  arti- 
le  1  of  the  constitution  of  Rhode  Island  declaring  that  in  all 
riminal  prosecutions  the  accused  shall  not  be  deprived  of  life, 
Iberty,  or  property  unless  by  the  law  of  the  land. 

CONSTITUTIONAL  LAW.— THE  TERM  "LIBERTY,"  as 
mployed  in  the  fourteenth  amendment  of  the  constitution  of 
he  United  States,  and  in  section  10  of  article  1  of  the  constitution 
f  Rhode  Island,  is  not  restricted  to  freedom  from  physical  restraint, 
•at  embraces  the  right  of  each  individual  to  be  free  in  the  enjoy- 
aent  of  the  faculties  with  which  he  has  been  endowed  by  his  Crea* 
jTf  subject  only  to  such  restraints  as  are  necessary  for  the  com* 
i<m  welfare.  This  inalienable  right  is  trenched  upon  and  im- 
aired  whenever  the  legislature  prohibits  one  from  carrying  on  his 
(Qslness  in  his  own  way,  provided  that  business  and  the  mode  of 
arrying  it  on  are  not  injurious  to  the  public,  and  the  business  is 
ot  one  aftected  with  a  public  interest 

CONSTITUTIONAL  LAW.— TO  WARRANT  THE  STATS 
N  ABSOLUTELY  PROHIBITING  A  BUSINESS,  it  is  not  sufll- 
lent  that  it  Is  conducted  by  methods  which  do  not  meet  general 
pproval.  There  must  be  something  in  the  methods  employed 
rhich  render  it  injurious  to  the  public  by  demoralizing  legitimate 
usiness,  by  introducing  the  element  of  chance,  or  by  cheating  and 
ofrauding  purchasers  and  others.  It  is  not  enough  that  it  seri- 
osly  interferes  with,  and  even  destroys,  the  business  of  others. 

CONSTITUTIONAL  LAW.— THE  GIVING  OF  A  PREMIUM 
;Y  A  VENDOR  OF  PROPERTY  to  purchasers  as  an  inducement 
or  them  to  trade  with  him  is  a  legitimate  method  of  doing  biisl- 
eoa  which  the  state  has  not  the  power  to  prohibit 

Proeeeation  of  the  defendant  for  giving  trading  stamps  in 
lolatioii  of  diapter  652  of  the  Public  Laws  of  Bhode  lalaad. 
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AlexaTider  L.  ChurchiU^  f<Hr  the  state. 
Tillinghaflt  A  Mnrdock,  for  the  defendant. 

^  TILLIKOHAST,  J.  On  the  thirteenth  dnj  of  NoieB- 
ber^  1899,  the  defendant  was  arraigned  before  the  district  oomi 
of  the  eighth  judicial  district  upon  a  complaint  and  warrut 
charging  ^'that  on  the  twenty-eighth  day  of  October,  1899,  vith 
force  and  arms,  Benjamin  Daltoiv  of  Johnston,  did  sell  to  ooe 
Frederick  W.  Perkins  certain  articles  of  merdiandise,  to  wit, 
three  pieces  of  tobacco;,  and  did  then  and  there  give  and  & 
tribute  to  said  Frederick  W.  Perkins  three  stamps  commonlj 
called  trading  stamps,  which  said  stamps  did  then  and  that 
entitle  the  said  Frederick  W.  Perkins  to  demand  and  reoens 
certain  articles  of  merchandise  from  Sperry  &  HatchinaoD,  it 
their  store,  said  Sperry  &  Hutdbinson  being  persona  other  fiia 
the  Tender  of  said  three  pieces  of  tobaeca" 

The  defendant  filed  a  motion  that  the  complaint  be  quadiBi 
for  the  following  reasons:  1.  Because  chapter  652  of  ihe  TvUSt 
Laws  of  the  state  of  Bhode  Island,  and  especially  the  first 
tion  thereof,  on  ^^  which  said  complaint  is  founded,  is  in 
flict  with  the  first  section  of  the  fourteenth  amendment  to  tks 
<K}nstitution  of  the  United  States^  because  it  deprives  tbe  d^ 
fendant  of  his  liberty  and  property  without  due  process  of  Isv; 
2.  Because  said  chapter  further  confiicts  with  the  first 
of  the  fourteenth  amendment  to  the  constitution  of  the 
States,  because  it  deprives  the  defendant  of  the  equal  proie^ 
tion  of  the  laws  in  this:  That  stamps  or  coupons  redeemable la 
money  and  merchandise,  or  property  given  by  the  vendor  as  a 
bonus,  in  addition  to  the  article  purchased,  are  not  indndel 
within  the  prohibition  of  the  chapter;  and  3.  Because  said  ad 
is  in  conflict  with  article  1,  section  10  of  the  constitution  of 
the  state  of  Bhode  Island. 

This  motion  was  overruled  by  the  court  The  defeoiiaal 
thereupon  pleaded  ''not  guilty,^  but  was  adjudged  probaUf 
guilty,  whereupon  the  case  was  certified  to  this  court  upon  iiic 
question  of  the  constitutionality  of  the  act  xmder  whidi  nii 
complaint  was  made.     Said  act  reads  as  follows: 

''Section  1.  It  shall  be  unlawful  for  any  persmi  or  corps- 
ration  to  sell,  give,  or  distribute  any  stamp,  coupon,  or  other 
device  which  shall  entitle  the  purchaser  of  property  to  demand 
or  receive  from  any  person  or  corporation  other  than  the  Tendor 
any  article  of  merchandise  other  than  that  actually  sold  to  si^ 
purchaser;  and  for  any  person  or  corporation  other  than  thi 
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vendor  to  deliver  to  any  person  any  article  of  merchandise  other 
than  that  actually  sold  upon  presentation  of  any  such  stamp, 
coupon,  or  other  device;  provided,  however,  that  this  act  shall 
not  affect  any  existing  contract. 

''Sec.  2.  Whoever  shall  violate  any  provision  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each  ^  of-^ 
feose  shall  be  pimished  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment. 
for  a  term  not  exceeding  three  months.'^ 

It  is  contended  on  the  part  of  the  state  that  the  act  in  ques- 
tion is  sustainable  as  a  valid  exercise  of  the  police  power  of 
the  state,  and  also  that  the  constitution  of  the  United  States 
loes  not  limit  the  state  in  the  exercise  of  such  power. 

It  would  be  presumptions  for  any  court  to  attempt  to  f ormu-^ 
[ate  an  exact  definition  of  the  term  ''the  police  power  of  the 
»tate.^^  Legal  definitions  do  not  sum  themselves  up  in  single 
sentences.  They  are,  and  of  necessity  must  be,  more  or  less 
^neral  and  elastic  in  order  that  the  courts  may  apply  them  to 
;he  infinite  variety  of  circumstances  which  may  arise  in  the 
relations  and  affairs  of  mankind  in  civilized  society.  But  for 
ill  practical  purposes  the  police  power  of  the  state  may  be  short- 
ly defined  to  be  the  power  of  the  legislature  to  make  such  reg- 
ilations  relating  to  the  personal  and  property  rights  as  look  to 
iie  public  health,  the  public  safety,  and  the  public  morals.  In 
Barbier  v.  Connolly,  113  TJ.  S.  27,  6  Sup.  Ct  Eep.  357,  it  ia 
referred  to  as  the  "power  to  prescribe  regulations  to  promote  the 
lealth,  peace,  morals,  education,  and  good  order  of  the  people, 
ind  to  legislate  so  as  to  increase  the  industries  of  the  state,  de- 
relop  its  resources,  and  add  to  its  wealth  and  prosperity .'*  Fur- 
Jier  and  more  elaborate  definitions  may  be  found  in  State  v. 
Ktzpatrick,  16  E.  I.  54,  11  Atl.  767;  Harrington  v.  Board  of 
ildermen,  20  E.  I.  233,  38  Atl.  1;  Lawton  v.  Steele,  152  U. 
}.  133,  14  Sup.  Ci  Eep.  499;  Stone  v.  Mississippi,  101  U.  S. 
MS;  Conamonwealth  v.  Alger,  7  Cush.  53. 

Under  these  general  and  comprehensive  definitions  it  is  evi- 
lent  that  the  general  assembly  is  clothed  with  very  large  pow- 
ers, and  may  exercise  a  broad  discretion  in  the  passage  of  laws 
>ertaining  to  the  internal  affairs  of  the  state.  But  while  the 
Kywer  is  large,  it  is  not  without  limit,  and,  like  all  other  pow- 
■rs  of  the  general  assembly,  must  be  so  exercised  as  not  to  vio- 
ate  the  constitutional  rights  of  the  people.  In  People  v.  Gill- 
ion,  109  N.  Y.  389,  4  Am.  St  Eep.  465,  17'  N.  E.  343,  the 
M>uTt,  in  referring  to  the  police  power,  says  that  it  "has  never 
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been  fully  described,  ■*  nor  itB  extent  plainly  limited  furfta, 
at  least,  than   ihis:  It  is  not  above  the  constitntioii,  but  a 
bounded  by  its  provisions;  and  if  any  liberty  or  francfaiae  is  ex- 
pressly protected  by  any  constitutional  proyision,  it  cannot  be 
destroyed  by  any  yalid  exercise  by  the  legislature  or  the  ezeeo- 
tive  of  the  police  power** :  See,  also.  In  re  Jacobs,  98  N.  T.  107, 
50  Am.  Sep.  636 ;  Outhrie  on  the  Fourteenth  ^endment,  76- 
89,  and  note  by  Professor  Thayer;  Stehmeyer  y.  City  Councl 
etc.,  53  S.  C.  259,  31  S.  E.  322.    Again,  when  the  vaMty  of 
a  statute  of  this  sort  is  under  consideration,  it  is  always  opes 
to  the  court  to  consider,  amongst  other  things,  whether  the  tet 
bears  any  reasonable  relation  to  the  public  purpose  sou^  t&be 
accomplished ;  and  a  forced  or  strained  relation  is  not  enon^ 
Thus,  in  Lawton  t.  Steele,  152  XT.  S.  133,  14  Sup.  CL  iisf. 
499,  Mr.  Justice  Brown,  in  deliyering  the  opinion  of  the  court, 
said :  '^o  justify  the  sUite  in  thus  interposing  its  authori^  ii 
behalf  of  the  public,  it  must  appear:  1.  That  the  interests  of 
the  public  generally,  as  distinguished  from  those  of  a  partieolir 
daas,  require  such  interference;  and  2.  That  the  means  aie  i9f 
aonably  necessary  for  the  accomplishment  of  the  purpose^  lai 
not  imduly  oppressive  upon  individuals.    The  legislature  mj 
not,  under  the  guise  of  protecting  the  public  interests,  arbitniih 
interfere  with  private  business,  or  impose  unusual  or  uimeoei' 
sary  restrictiona  upon  lawful  occupations.    In  other  words,  iii 
determination  as  to  what  is  a  proper  exercise  of  its  potioe  pov- 
ers  is  not  final  or  conclusive,  but  is  subject  to  the  supervisiat 
of  the  courts'* :  See  United  States  v.  Boss,  5  App.  D.  C.  249.  hd 
then,  after  instancing  various  enactments  which  have  been  bdl 
not  to  be  within  the  police  power  of  the  states,  the  court  fa- 
ther says:  ''In  all  these  cases  the  acts  were  held  to  be  inn^ 
as  involving  an  unnecessary  invasion  of  the  rights  of  prop^ji 
and  a  practical  inhibition  of  certain  occupations,  harmless  is 
themselves,  and  which  might  be  carried  on  without  detrimeBft 
to  the  public  interests**:  See,  also,  Yick  Wo  v.  Hopkins,  Vi 
U.  S.  366,  6  Sup.  Ct  Bep.  1064:  People  v.  Marx,  99  N.  T.  377, 
52  Am.  Bep.  34,  2  N.  E.  29.     Of  course,  it  is  always  to  be 
presumed  that  all  acts  of  the  general  assembly  are  passed  is 
the  utmost  good  faith,  and  also  that  they  are  conformaUe  * 
to  the  constitution :  Powell  v.  Pennsylvania,  127  U.  S.  678-685, 
8  Sup.  Gt.  Bep.  992,  1257.    And  it  is  not  until  the  uncansti- 
tutionality  of  a-  given  act  is  plainly  made  to  appear  that  iko 
coxurt  is  called  upon  to  declare  it  void :  State  v.  District  of  Kl^ 
lagansett,  16  B.  I.  424,  16  Atl.  901;  Carr  v.  Brown,  20  B.L 
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215^  78  Am.  St  Bep.  855>  38  Atl.  9.  But  after  indulging  eyery 
possible  presumption  and  intendment  in  fayor  of  the  yaliditj 
of  a  statute^  and  being  unable  to  find  that  it  can  be  sustained 
as  a  constitutional  exercise  of  the  legislatiye  power,  it  becomes 
the  duty  of  the  coxurt  to  declare  it  yoid:  Taylor  y.  Place,  4  R, 
I.  324;  Carr  y.  Brown,  20  B.  I.  223,  78  Am.  Si  Rep.  855,  38 
Ati.  9;  Mugler  y.  Kansas,  123  TJ.  S.  661,  8  Sup.  Ct.  Rep.  273; 
Minnesota  y.  Barber,  136  TT.  S.  313,  10  Sup.  Gi  Rep.  862. 

We  come,  then,  to  the  question  whether  the  act  before  us  is 
one  which  falls  within  the  police  power  of  the  legislature;  for, 
[f  it  is  not,  it  is  clearly  an  unlawful  interference  with  priyate 
right  We  will  endeayor  to  test  this  question  by  the  simple  pro« 
cess  of  elimination. 

First,  then,  does  said  act  look  to  or  in  any  manner  coi^cem 
the  public  health?  No  one  claims  that  it  does,  and  no  one 
>ould  for  a  moment  daim,  with  any  basis  of  reason,  that  it  has 
vr  was  intended  to  haye  eyen  the  remotest  bearing  thereon. 

Second,  does  the  act  look  to  or  tend  to  promote  the  public 
lafety?  Nothing  of  this  sort  either  is  claimed  in  its  fayor,  and 
ye  fail  to  see  that  anything  could  be,  for  it  bears  no  relation 
rhatsoeyer  thereto. 

Haying  thus  eliminated  two  of  the  general  grounds  upon 
rhich  said  act  must  be  supported  as  being  a  yalid  exercise  of 
he  police  power,  we  come  to  the  third  and  last  one,  which 
aises  the  question  whether  the  act  relates  to  or  tends  to  pro« 
note  the  public  morals.  The  counsel  in  behalf  of  the  state 
vigorously  contends  that  it  does,  on  the  ground  that  it  prohibits 
chemes  which  are  in  the  nature  of  a  lottery  or  gift  enterprise, 
jid  hence,  whether  technically  a  lottery  or  not,  are  open  to  the 
ame  objection.  He  argues,  substantially,  that  it  is  the  element 
i  chance,  the  hope  of  getting  something  for  nothing,  and  the 
ppeal  to  the  gambling  instinct  that  constitutes  the  eyil  of  lot- 
ery  transactions;  that  it  is  ^  clear  that  the  scheme  contem- 
lated  by  the  act  and  prohibited  therein  is  in  effect  a  lottery; 
nd  that,  as  an  inducement  to  purchase,  the  promise  of  a  premi- 
m  to  be  giyen  by  a  third  person  is  held  out  and  the  precise 
ature  of  tiie  premium  and  its  yalue  are  unknown  at  the  time 
f  purchasing;  and  thus  a  subtle  appeal  is  made  to  the  gambling 
istinct,  and,  moreoyer,  that  a  demoralizing  element  is  intro- 
uced  into  legitimate  business. 
If  this  contention  is  well  f  oimded,  the  act  in  question  is  un* 
oubtedly  a  yalid  and  legitimate  exercise  of  the  police  power, 
s  the  method  of  doing  business  which  is  prohibited  by  the  act. 
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iben,  in  the  nature  of  a  lottery?  A  lottery  k  a  sdienu  forfte 
diBtribation  of  piisee  by  chance:  GoTernois  of  AlmAooBe  i. 
American  Art  TTnion>  7  N.  Y.  228 ;  Thomaa  y.  People,  59  DL 
160.  Or,  to  state  it  with  mofe  faUneas,  ''it  ia  a  scheme  b; 
whidi  a  result  is  reached  by  some  action  or  means  taken,  in 
which  result  man's  choice  or  will  has  no  part,  and  which  hxxma 
reason,  foresight,  sagacity,  or  design  cannot  enable  him  to  knov 
or  determine  nntil  the  same  has  been  accomplished":  %  Boa- 
Tier's  Law  Dictionary,  281 ;  People  y.  Elliott,  74  Mich.  264, 16 
Am.  St  Bep.  640,  41  N.  W.  916.  The  word  "aottery"  ''eo- 
braces  the  elements  of  procuring,  through  lot  or  chance,  by  the 
inYestment  of  a  sum  of  money  or  someUiing  of  Yslne,  some 
greater  amount  of  money  or  thing  of  greater  Talue":  United 
States  T.  Wallis,  58  Fed.  942. 

The  method  of  doing  business  which  the  act  prohibitB  is  the 
giYing  by  the  Yendor,  in  connection  with  the  sale  by  him,  e{ 
any  article  or  articles,  of  any  stamp  or  other  deYice  which  dull 
entitle  the  Yendee  to  obtain  from  some  other  person  some  aiti* 
de  of  merchandise  in  addition  to  that  actually  sold. 

It  is  to  be  obsenred  that  the  act  does  not  prohibit  the  vei^ 
himself  from  giYing  or  ^'throwing  in,''  as  it  is  sometimes  termed 
in  common  parlance,  some  other  article  in  addition  to  that  edd, 
but  only  prohibits  tiie  seller  from  giYing  anything  in  the  Bft- 
ture  of  a  check  or  order  upon  some  other  person  which  diall 
entitle  the  holder  thereof  to  obtain  from  such  other  person 
some  article  of  merchandise  in  addition  to  the  thing  sdd.  ^ 
In  other  words,  the  act  recognizes  the  right  of  a  person  to  giie 
away  an  article  of  merchandise  in  connection  with,  and  as  sd 
inducement  to,  the  making  of  a  sale  of  some  other  article,  but 
proYides  in  effect  that  the  giYing  of  such  additional  article  must 
be  done  by  him  directiy  and  not  through  a  third  person.    We 
fail  to  see  that  there  is  any  substantial  difference  in  piindide 
between  the  two  methods,  or  that  dther  bears  any  resemblsDoi 
to  a  lottery.    The  element  of  chance,  which  is  the  basal  prin- 
ciple of  cYery  scheme  in  the  nature  of  a  lottery,  is  wholly  wanl- 
ing.    To  illustrate :  A  buys  of  B  twenty  pounds  of  sugar  for 
a  dollar,  and  is  giYcn  with  the  purchase  an  order,  check,  stsmp^ 
token,  or  some  kind  of  deYice — ^no  matter  what — which  npos 
presentation  to  C  entities  A  to  some  other  specific  artide  of 
meix^handise  in  addition  to  the  sugar.    How  does  such  a  trsBt- 
action  differ  in  principle  frcMn  one  where  A  receiYes  the  pre- 
mium for  making  the  purchase — for  such  it  really  is — directlj 
from  B  himself?    In  other  words,  how  is  it  changed  into  s 
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gBmbling  tranaaction  by  the  fact  thai  the  premium  Is  reeeived 
through  the  agency  of  C  instead  of  being  receiyed  directly  from 
B?  We  cannot  see  that  it  is  thus  changed.  The  thing  sought 
to  be  accomplished  by  the  vendor  is  the  sale  of  his  goods  by 
means  of  the  inducement  held  out  to  the  purchaser  in  the  form 
af  a  premium;  and  if  he  may  himself  give  and  deliver  the  pre- 
mium,  as  he  clearly  may,  he  may  also  give  it  through  a  third 
person. 

As  to  the  argument  before  referred  to,  that  the  scheme  is 
m  the  nature  of  a  lottery  because  the  precise  nature  and  value 
[»f  the  premium  are  unknown  to  the  purchaser,  it  is  enough  to 
reply  that  nothing  appears  in  the  act  or  in  the  record  before 
da  to  show  this.  The  prohibition  is  that  the  purchaser  shall 
lot  receive  from  any  person  other  than  the  vendor  ''any  article 
>f  merchandise  other  tiian  that  actually  sold  to  said  purchaser/' 
liereby  implying  that  the  parties  to  the  transaction  would  be 
lealing  with  reference  to  some  particular  article,  or,  at  any 
ntte,  to  some  one  of  a  given  class  of  articles,  in  the  possession 
if  ^e  third  person,  the  nature  and  value  of  which  were  well 
mderstood. 

''^  To  illustrate  again:  A  buys  of  B  a  suit  of  clotties  for 
;wenty  dollars,  and  receives  a  check  or  stamp  which  entitles  him 
io  receive  from  0  a  pair  of  shoes  worth  two  dollars,  a  hat  worth 
»wo  dollars,  or  a  pair  of  gloves  worth  two  dollars.  It  is  true 
ihat  A  has  not  seen  these  articles  at  the  time  of  purchasing  the 
ilothea,  but  as  he  knows  that  he  is  to  receive  one  of  the  articles 
nentioned,  as  he  may  elect,  we  cannot  see  that  there  is  anything 
D  uncertain  about  the  transaction  as  to  appeal  to  the  gambling 
Dstinct.  At  any  rate,  it  does  not  in  any  real  sense  partake  of 
he  nature  of  a  lottery.  It  is  simply  one  of  the  infinite  variety 
if  devices  which  are  resorted  to  by  tradespeople  in  these  days  of 
harp  competition  to  promote  the  sale  of  their  goods. 

The  complaint  in  the  case  before  us  expressly  sets  out  that 
he  stamps  which  were  given  by  the  defendant,  in  connection 
rith  the  sale,  entitled  Perkins,  the  purchaser  of  the  tobacco, 
0  receive  ''certain  articles  of  merchandise  from  Sperry  ft 
lutchinson  at  their  store,''  thereby  showing  by  a  fair  inference, 
re  think,  that  it  was  well  understood  between  the  parties  to 
he  transaction  what  the  articles  were. 

It  is  to  be  f  urttier  observed  that  the  act  does  not  prohibit  the 
ale  of  merchandise  and  the  giving  in  connection  with,  and  as  an 
mdnoement  to,  the  purchase  thereof  of  trading  stamps  redeem* 
ble  in  eash  by  a  third  person,  nor  does  it  prohibit  the  giving 
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of  stamps  redeemable  by  tbe  yendor  himsdf  eitiier  in  casb  or 
merchandiae;  so  that  the  use  of  trading  stamps  is  not  piohibi- 
tedy  but  only  limited.  And  it  would  seem  that  the  le^atsn 
oould  not  have  considered  the  scheme  which  the  act  piobiluti 
as  being  in  the  nature  of  a  lottery,  for  if  they  had  fhey  votiU 
not  have  exempted  the  cash-stamp  business  from  the  opention 
of  the  law. 

Referring  again  to  the  act  in  question,  our  Tiew  thereof  mit 
be  stated  thus:  The  act,  as  we  oonstnie  it,  prohibits  a  peisai 
from  selling  a  given  article,  and  at  the  same  time  and  as  a  part 
of  the  transaction  giving  to  the  purchaser  a  stamp,  conp(», 
or  other  device  which  will  entitle  him  to  receive  from  some 
third  person  some  other  well-defined  article  in  addition  to  tbe 
one  sold.    This  is  eqaivalent  to  declaring  ^^  tiiat  it  is  ill^ 
for  a  man  to  give  away  one  article  as  a  prraninm  to  the  bnjer 
for  having  purchased  another.    For,  as  already  intimaied,  it 
can  make  no  possible  difference  that  ihe  article  given  away  vitk 
the  sale  is  ddivered  to  the  purchaser  by  a  third  person  instad 
of  the  seller  himself.    We  think  it  is  clear  that  such  a  prohibi- 
tion is  an  unwarranted  interference  with  the  individual  libertr 
which  is  guaranteed  to  every  citizen,  both  by  our  state  consti- 
tution and  also  by  the  fourteenth  amendment  to  the  constitutiim 
of  the  United  States.    The  term  '^berty,''  as  used  in  the  coo- 
sUtution,  is  a  very  broad  and  comprehensive  one.     It  does  not 
mean  freedom  from  physical  restraint  simply,  but  embraces 
the  right  of  each  individual  ''to  be  free  in  the  enjojrment  of 
the  faculties  with  which  he  has  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  necessary  for  the  common 
welfare.''    In  the  terse  language  of  Peckham,  J.,  in  People  t. 
Gillson,  109  N.  Y.  399,  4  Am.  St  Rep.  466, 17  N.  R  345 :  'Tib- 
erty,  in  its  broad  sense,  as  understood  in  this  country,  means 
the  right  not  only  of  freedom  from  servitude,  imprisonment,  or 
restraint,  but  the  right  of  one  to  use  his  faculties  in  all  lavhi 
ways,  to  live  and  work  where  he  will,  to  earn  his  livelihood  in 
any  lawful  calling,  and  to  pursue  any  lawfid  trade  or  avoca- 
tion": See,  also,  Frorer  v.  People,  141  111.  171,  31  N.  R  395; 
Allgeyer  v.  Louisiana,  165  U.  S.  589,  590,  17  Sup.  Ct  Bep. 
427 ;  Guthrie  on  the  Fourteenth  Amendment,  76-89,  and  note 
by  Professor  Thayer,  109.    This  inalienable  right  is  trenched 
upon  and  impaired  whenever  the  legislature  prohibits  a  maA 
from  carrying  on  his  business  in  his  own  way,  provided  alwajs, 
of  course,  that  the  business  and  the  mode  of  carrying  it  cm  are 
not  injuriou£(  to  the  public,  and  provided,  also,  that  it  is  not  a 
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msinesB  which  is  affected  with  a  public  use  or  interest  Now, 
t  was  certainly  within  the  constitutional  right  of  the  defendant 
n  this  case  to  sell  tobacco— it  being  presumed,  of  course,  that 
le  had  obtained  the  necessary  authority  to  deal  in  that  article — 
Jid,  as  an  inducement  to  people  to  trade  with  him,  it  was  also 
lis  right  to  give  to  each  purchaser  of  a  certain  quantity  of  to- 
bacco, either  directly  or  through  a  third  person,  some  olher  des- 
gnated  article  of  value  by  way  of  premium.  The  statute  in 
[uestion,  however,  steps  in  to  prevent  him  ^  from  adopting 
uch  a  course  to  procure  trade,  and  from  it  to  secure  an  income 
nd  livelihood;  and  he  is  thus  restraiued  in  the  free  enjoyment 
f  his  faculties  to  which  he  is  constitutionally  entitled,  unless 
uch  restraint  is  necessary  for  the  common  welfare  in  one  of 
he  ways  heretofore  mentioned,  and  we  cannot  see  that  it  is. 
n  oth^  words,  the  statute  says  that  A  shall  not  sell  to  B  a 
tarrel  of  flour,  and,  in  connection  with  and  as  a  part  of  the 
ontract  of  sale,  give  to  6  a  coupon  which  will  entitle  him  to 
eceive  from  C  a  pound  of  tea,  a  pitcher,  a  lamp,  a  clock,  a 
oor-mat,  or  some  other  specified  article  of  merchandise.  If 
tie  act  had  prohibited  the  giving  away  of  any  stamp  or  device, 
a  connection  with  the  sale  of  an  article,  which  would  entitie 
be  holder  to  receive,  either  directiy  from  the  vendor  or  indi* 
ectiy  through  another  person,  some  indefinite  and  undescribed 
rtide,  tiie  nature  and  value  of  which  were  unknown  to  the 
urchaser,  there  would  then  be  introduced  into  the  prohibited 
ransaction  enough  of  the  element  of  uncertainly  and  chance  to 
ondemn  it  as  being  in  the  nature  of  a  lottery. 
But  it  is  further  argued  in  support  of  the  statute  that  the 
^eme  aimed  at  is  one  which  is  demoralizing  to  legitimate  busi« 
ess,  and  hence  within  the  police  power  of  the  state  to  pro- 
ibit  Just  what  is  meant  by  this  general  characterization  of 
le  scheme  is  not  clear.  If,  however,  as  we  presume,  the  lan« 
nage  is  intended  to  refer  to  the  methods  employed  by  trading 
;amp  companies  in  their  dealings  with  merchants,  as  revealed 
1  the  Lansburgh  case,  supra,  it  is  simply  another  way  of  say- 
ig  that  the  scheme  is  a  gift  enterprise,  partaking  of  the  nature 
t  a  lottery,  and  hence  may  be  prohibited  by  the  state.  But,  as 
Iready  intimated,  we  fail  to  see  that,  even  conceding  that  the 
^eme  which  is  sought  to  be  prohibited  may  properly  be  de- 
ominated  a  gift  enterprise,  it  partakes  of  the  nature  of  a  lot- 
*ry,  and  hence  is  demoralizing  to  legitimate  business  in  the 
mse  of  being  a  scheme  to  cheat  and  defraud  purchasers.  In 
ther  words,  a  gift  enterprise  is  not  necessarily  a  lottery:  Long 
.  State,  74  Md.  565,  28  Am.  St  Bep.  268,  22  AtL  4. 
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In  this  connection  it  is  pertinait  to  obeerre  tliat  it  is  sot  " 
enough  to  warrant  the  state  in  abeolntdy  prohibiting  a  giVSL 
bnaineea  that  it  is  conducted  by  methods  which  do  not  n^et 
with  general  approvaL  There  must  be  something  in  tbe 
methods  employed  which  renders  it  injurious  to  the  public  in 
some  one  of  the  ways  before  mentioned^  in  order  to  warrant  Ha 
state  in  interfering  therewith.  Nor  is  it  enough  to  bring  a 
giyen  business  within  the  prohibitory  power  of  the  state  ihat  it 
is  so  conducted  as  to  seriously  interfere  with  or  even  destroy  the 
business  of  others.  Take,  for  illustration,  the  great  department 
stores  in  our  large  cities.  By  reason  of  the  ahnost  infinite  Ttri- 
ety  of  goods  which  they  carry  they  furnish  greater  facilities  to 
customers^  and  can  offer  them  greater  inducements  in  tiie  wit 
of  trade  than  can  those  stores  which  carry  but  a  single  line  of 
goods.  The  result  is,  as  everybody  knows,  that  very  manj 
small  traders  have  been  crushed  out  and  obliged  to  abandon 
their  business  entirely,  while  the  owners  of  the  mammoth  e^ 
tablishments  which  supply  almost  everything  which  we  est, 
drink,  wear,  use,  need,  or  desire,  whether  useful  or  ornamental, 
are  prosperous  and  successful  in  a  remarkable  degree.  But 
while  the  result  of  this  method  of  doing  business  is  injurious 
to  those  who  employ  the  more  primitive  one,  can  it  be  said  that 
a  law  prohibiting  a  department  store  would  be  a  valid  exerdse 
of  the  police  power?  Clearly  not.  A  case  decided  no  longer 
than  December  last  holds  that  such  a  law  is  invalid.  We  re- 
fer to  the  case  of  Chicago  v.  Netcher,  183  III.  104^  75  Am.  Si 
Bep.  93,  55  N.  £.  707 ,  in  which  it  was  held  that  an  ordinance 
prohibiting  a  person,  firm,  or  corporation  from  exposing  for  sak 
or  selling  any  meat,  fish,  butter,  or  other  provisions  in  any  place 
of  business  in  the  dty  where  drygoods,  clothing,  or  drugs  are 
sold  tends  in  no  way  to  protect  tbe  safety,  health,  or  morals  of 
the  public,  or  to  accomplish  an  object  falling  within  the  police 
power.  It  was  also  hdd  that  such  an  ordinance  contrsTenes 
the  provisions  of  both  the  constitution  of  the  United  States  and 
of  the  state  insuring  to  every  person  liberty  and  the  protectioa 
of  his  property  rights,  and  providing  that  he  sliaU  not  be  de- 
prived of  life,  liberty,  or  property,  without  due  *•  process  of 
law.  In  State  v.  Ashbrook,  164  Mo.  375,  77  Am.  St  Bep.  765, 
55  S.  W.  627,  decided  in  February  last,  the  supreme  court  of 
Missouri  strongly  condemns  l^islation  which  attempts  ts 
abridge  or  hamper  the  right  of  a  citizen  to  pursue  any  lawful 
calling  or  avocation  which  he  may  choose  without  unreasonable 
regulation  or  molestation. 
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It  may  be  demoralizing  to  legitimate  bueinefis  for  {wo  great 
nval  dTygoodfl  hoases  to  cut  prices  in  tlie  attempt  to  xmdersell 
«ach  other,  or  for  two  competing  railway  lines  to  sell  tickets  at 
lialf  price  in  the  attempt  of  each  to  get  an  advantage  over  the 
others  jet  probably  no  one  would  claim  that  snch  competition 
oonld  be  prohibited  by  law.  'bargain  sales''  and  *T)argain 
eonnters"  may  be  demorali2dng  to  bnsinesSy  but  probably  no  one 
^v'ould  claim  that  they  can  be  abolished  by  law. 

The  invention  of  labor-saving  machinery  may  be  said  to  de> 
moralize  business,  and  so  may  numerous  other  modem  innova- 
tions in  manufacturing  and  industrial  pursuits  whereby  old 
methods  have  to  be  abandoned  and  new  ones  adopted.  But 
^whatever  demoralization  results  therefrom  is  incidental  to  that 
principle  of  evolution  which  is  everjrwhere  manifest  in  the  mer- 
cantile and  industrial,  as  well  as  in  the  physical,  world.  The 
great  law  of  competition  invites  and  promotes  this  sort  of  de- 
moralization, and  the  remedy  for  one  who  is  injured  by  it  lies 
not  in  legislation,  but  in  being  able  to  keep  pace  with  the 
changed,  if  not  always  improved,  methods. 

But  it  is  further  argaed  that  the  fact  that  a  given  scheme 
lias  an  element  of  certainty  does  not  operate  to  purge  it  of  its 
taint  as  a  lottery  where  the  element  of  chance  is  present  And 
in  support  of  this  contention  several  cases  are  relied  on,  to 
which  we  will  briefly  refer.  Dunn  v.  People,  40  HL  465,  is 
widely  different  from  the  case  at  bar.  There  the  evidence 
<ihow6d  that  the  defendant,  who  was  indicted  under  a  statute 
making  the  vending  of  lottery  tickets  a  penal  offense,  was  con- 
ducting what  he  termed  a  ^'gift-sale''  establishment;  that  he 
kept  upon  his  desk  a  box  filled  with  envelopes,  upon  each  of 
which  was  printed  an  advertisement  purporting  that  ®^  it  con- 
tained valuable  recipes,  and  popular  songs,  and  also  a  card  de- 
flcriptive  of  some  article  in  an  '^immense  stock  of  over  250,000 
pianos,  watches,  sewing-machines,  jewelry,  etc.,  worth  $1,500,* 
COO.  All  to  be  sold  for  one  dollar  each,  without  regard  to  val- 
ue, and  not  to  be  paid  for  until  you  know  what  you  are  to  re^ 
ceive.^'  An  advertisement  was  displayed  at  the  store  which 
gave  a  list  of  a  great  variety  of  articles,  and  stated  that  some 
of  them  were  represented  by  the  card  in  the  envelope.  A  card 
might  represent  a  grand  piano  or  a  finger  ring,  but  whatever  ar- 
ticle the  purchaser  might  find  specified  upon  the  card  in  the 
envelope  bought  by  him  he  would  be  entitled  to  purchase  for 
one  dollar.  The  price  of  the  envelope  was  tweniy-five  centsi 
It  was  strenuously  argued  by  counsel  for  the  plaintiff  in  error 
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that  the  sale  of  one  of  these  enyelopes  with  its  contentB  wu  not 
the  sale  of  a  lottery  ticket,  because  there  was  no  dement  d 
chance  in  the  transaction ;  that  the  card  or  ticket  represeniiBg 
an  article  of  merchandise  to  be  bought  for  one  dollar  conferred 
•imply  a  right  to  bny,  which  the  holder  could  exerdae  or  not 
at  his  option,  and  that  if  he  bonght  he  did  bo  with  his  eyes  opea 
and  with  the  opportunity  of  knowing  the  valne  of  what  he  pur- 
chased.   But  the  court  held  that  while  the  element  of  diance 
did  not  lie  in  what  the  holder  of  the  enyelcqie  might  knowingly 
do  with  his  card  after  he  had  purdiased  the  enyelope,  it  did 
lie  in  the  purchase  of  the  enyelope  itself,  whidiy  it  was  repre- 
sented by  the  advertisement,  might  contain  a  ticket  that  would 
give  him  the  right  to  buy  for  a  dollar  an  artide  worth  hundxe^ 
of  dollars,  or  it  might  contain  one  which  would  only  giye  him 
the  right  to  buy  something  so  yalueless  as  not  to  be  worth  buy- 
ing at  any  price.    Such   a  scheme  was  very  dearly  a   lotteiy 
within  any  of  the  definitions  hereinbefore  giyen.     Homer  ▼• 
United  States,  147  TJ.  S.  449,  13  Sup.  Ct  Bep.  409,  was  also 
a  case  in  which  the  dement  of  certainty  went  hand  in  hand 
with  the  dement  of  chance,  and  the  court  hdd  that  the  former 
did  not  destroy  the  existence  or  effect  of  the  latter.    Taylor  t. 
Smetton,   11   Q.   B.   207,   was  a  case  where  the   defendant 
sold  packets,  each  containing  a  poxmd  of  tea,  *^  at  two  shil- 
lings six  pence  a  packet    In  ead»  padcet  was  a  coupon  enti- 
tling the  purchaser  to  a  prize,  and  this  was  publidy  stated  by 
the  defendant  before  the  sde,  but  the  purchasers  did  not  know 
until  after  the  sale  what  prizes  they  were  entitled  to,  and  the 
prizes  varied  in  character  and  yalue.    It  was  hdd  that  the 
transaction  amounted  to  a  lottery  xmder  the  statute  of  George 
III,  chapter  119,  section  2.    In  thai  case  it  clearly  appears 
that  the  purchaser  bought  the  tea  coupled  with  the  dianoe  of 
getting  something  of  value  by  way  of  a  prize,  but  without  any 
knowledge  of  what  the  prize  might  be.    ^n  making  hia  pur* 
chase,"  as  said  by  the  court,  ^%e  exerdsed  no  choice;  what  he 
got  he  got  without  any  option  or  action  of  his  own  will,  but  as 
tiiie  resiodt  of  mere  chance  or  accident^    In  Begina  y.  Harris^ 
10   Cox  C.   C.   352,  the   element  of  chance  was  manifestly 
present    In  State  y.  Lumsden,  89  N.  C.  572,  the  defendant 
sold  to  customers  small  boxes  of  candy  of  trifling  vdue  for  the 
diance  or  opportunity  of  designating  one  of  certain  pictures, 
conveniently  arranged  in  his  place  of  business,  behind  some  of 
which  were  small  sums  of  money  and  behind  others  a  card  cm 
whidi  was  the  title  ^'0/'  the  purchaser  getting  either  the  money 
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or  the  card,  accordingly  as  he  might  select;  but  if  he  got  a 
card  he  became  entitled  to  another  box  of  candy.  This  was 
held  as  undoubtedly  it  should  have  been,  to  constitute  a  lottery. 
Lynch  y.  Eosenthal,  144  Ind.  86,  65  Am.  St  Rep.  168,  42  N, 
E.  1103,  and  Davenport  v.  Ottawa,  64  Kan.  711,  46  Am.  St 
£ep.  303,  39  Pac  708,  are  cases  where  the  element  of  chance 
is  so  manifestly  present  and  controlling  as  to  require  no  com- 
ment Lansburgh  v.  District  of  Columbia,  11  App.  D.  C.  612, 
is  more  nearly  in  point  than  any  of  the  others  relied  on  in  sup- 
port of  the  act,  but  is  not  controlling.  The  statute  under 
which  that  case  was  brought  prohibited  any  gift  enterprise  in 
the  District,  and  the  court  held  that  dealing  in  trading  stamps 
in  the  manner  shown  by  the  evidence  brought  the  acts  of  the 
defendant  within  the  statutory  definition  of  a  gift  enterprise. 
The  court  suggested,  however,  that  it  was  possible  that  the  stat- 
ute might  not  be  operative  in  a  case  where  the  sale  of  a  lawful 
article  was  accompanied  by  a  gift  of  something  specific  and  ®^ 
certain,  not  attended  with  any  element  of  chance,  and  where 
the  gift  was  not  the  real  object  of  the  sale,  in  an  attempt  to 
evade  acts  regulating  or  prohibiting  a  particular  traffic  In  so 
far  as  the  opinion,  which  is  a  very  vigorous  one,  condemns  the 
trading  stamp  business  it  describes,  we  are  not  disposed  to  differ 
therefrom.  Humes  v.  Fort  Smith,  93  Fed.  867,  holds  that  the 
itate  may  provide  that  gift  enterprises  shall  be  licensed,  or 
may,  under  the  police  power,  prohibit  them  altogether.  The 
ease  is  similar  to  and  follows  the  Lansburgh  case,  supra. 

Amongst  the  cases  to  which  we  have  been  referred  by  defend- 
inf  8  coimsel  as  supporting  their  contention  that  the  transac- 
tion prohibited  by  the  act  is  not  in  the  nature  of  a  lottery,  those 
yt  People  v.  Gillson,  109  N.  Y.  389,  4  Aul  St  Bep.  466,  17 
ff.  R  343,  Ex  parte  McKenna,  126  Cal.  429,  68  Pac.  916,  and 
Long  V.  State,  74  Md.  666,  28  Am.  St  Bep.  768,  22  Atl.  4, 
ire  most  nearly  in  point,  and  on  principle  sustain  the  position: 
we  have  taken. 

Having  thus  come  to  the  conclusion  that  the  act  cannot  be 
mstained  as  being  a  valid  exercise  of  the  police  power,  it  be- 
comes unnecessary  to  consider  the  other  point  taken  by  the  de- 
fendant— ^namely,  that  the  act  is  obnoxious  to  the  fourteenth 
unendment,  as  being  class  legislation. 

In  order  that  we  may  not  be  misxmderstood  in  tbe  position 
which  we  feel  compelled  to  take  regarding  the  case  before  us, 
W0  deem  it  proper  to  say  that  we  do  not  approve  of  the  trading 
itamp  bufiinesSy  as  some  of  the  cases  above  referred  to  inform 
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It  i{  if  conducted,  although  there  is  no  eridence  befon  w  vh 
cnning  it^  nor  do  we  decide  that  it  it  not  competent  for  fti 
general  asaembly  to  prohibit  it  What  we  do  decide  ia  that  fti 
statute  in  question  ia  bo  broad  as  to  interfere  with  the  ri|^  of 
an  individual  to  deal  with  his  own  property  in  his  own  wvj\ 
that  is  to  say,  to  make  such  contracts  regarding  the  eile  asd 
disposition  thereof  aa  he  diall  see  fit,  so  long  as  he  obeer?ea  thi 
rule  that  each  one  shall  00  use  and  enjoy  his  own  pr(^>ertf  n 
not  to  injure  that  of  another  person,  and  also  the  furttier  nb 
that  his  use  of  it  ^*  shall  not  be  injurious  to  the  communi^; 
and  hence  is  not  a  Tslid  exercise  of  the  Iq^islative  power. 

What  Is  a  Lotterj  Is  the  subject  of  the  monogrsphie  note  H 
Tellowstone  Kit  y.  State,  16  Am.  St  Bep.  424a  For  a  gift  eDto^ 
prise  of  a  merchant  beld  to  be  a  lottery,  see  Davenport  t.  Ottawa, 
64  Kan.  711,  46  Am.  St  Bep.  808,  88  Pac.  70& 

Oonstltutlonal  Law— Gifts  and  Pismiunia.— A  statute  wblch  4^ 
Clares  In  effect  that  no  person  sbaU  giye  away  anytblng  to  s  pa^ 
chaser  of  goods  as  an  Inducement  to  make  the  purchase  to  sncoa- 
stltutlonal:  Long  t.  State,  74  Md.  56S,  28  Am.  St  Bep.  268,  22  Aft 
4.  So,  toOk  Is  a  statute  which  prohibits  any  person  sdllng  cr  ^ 
posing  of  any  article  of  food  from  giving  some  oth^*  artide  u  • 
gift  priie^  premium,  or  reward:  People  t«  GlUson.  100  M.  Z.  W^ 
Am.  WL  Bep.  466b  17  N.  &  848. 


BOBiNsoN  T.  bobikson: 

[22  B.  I.  121,  48  Aa  466.] 

A  HTOIBAND  CANNOT  TESTIFY  AGAINST  HIS  WIFl 
FOB  THB  FUBPOSB  OF  PBOVING  A  CONTBAGT  BBTWBBf 
THBM  to  pay  for  his  serrices,  if  the  statute  of  the  state  deelani 
that  a  husband  is  not  permitted  to  disclose  any  c(Hnmvnicttlol 
made  by  him  to  his  wife  during  their  marriage,  except  in  tiiali  tt 
diTorce. 

BVIDBNCBJ-TBSTIMONY  OF  DIVOBCESD  HUSBAND.-fl 
a  statute  proTides  that  husband  Is  not  permitted  to  dlsdoee  W 
communication  made  to  him  by  his  wife  during  their  marriage,  e» 
cept  In  trials  for  divorce,  the  prohibition  is  not  removed  or  wei^ 
ened  by  their  subsequent  dlTorce. 

Assumpsit  by  a  husband  against  his  diycrced  wife  to  lecovtf 
for  seryices  claimed  to  have  been  rendered  by  him  for  her  dic- 
ing their  marriage.  Judgment  was  rendered  against  tfas  i^ 
fendant,  who  thereupon  petitioned  for  a  new  tiisL 

Frsnklin  P.  Owen,  for  the  plaintift, 
David  S.  Baker,  for  the  defendant 
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PEE  CUEIAM.  The  petition  for  a  new  trial  on  the 
gponnd  that  the  verdict  is  against  the  evidence  must  be  granted, 
because  the  alleged  contract,  being  between  husband  and  wife, 
is  not  supported  by  any  competent  testimony.  The  husband 
was  the  only  witness  to  the  alleged  contract,  and  under  the  Gen- 
eral Laws  of  Bhode  Island,  caption  244,  section  37,  the  husband 
is  not  permitted  to  disclose  any  communication  made  to  him 
by  his  wife  during  their  marriage,  except  in  trials  for  divorce. 
No  exception  was  taken  on  this  ground,  but,  since  the  statute 
is  founded  on  reasons  of  public  policy,  it  cannot  be  waived  by 
the  parties:  Campbell  v.  Chace,  12  B.  I.  333.  Though  the 
parties  were  not  husband  and  wife  at  the  time  of  the  trial,  the 
sanie  reasons  of  policy  would  preclude  a  disclosure  of  the  com- 
munication ^^^  after  dissolution  of  the  marriage  as  well  as  be- 
fore, and  such  was  the  evident  purpose  of  the  statute. 

The  case  is  remitted  to  the  common  pleas  division,  with  di- 
rection to  enter  judgment  for  the  defendant  for  costs. 

WitnMNMS.— The  competency  of  husband  and  wife  as  witnesses 
Is  discussed  in  the  monographic  note  to  Commonwealth  v.  Sapp, 
29  Am.  St  Bep.  411-423.  After  the  death  of  his  wife  a  husband 
may  testify  as  to  a  business  transaction  with  her  in  the  presence 
of  a  third  person:  In  re  Buckman's  Will,  64  Yt  313,  83  Am.  St 
Bep.  980,  24  Atl.  252.  But  neither  death  nor  diyorce  renders  privl* 
leged  communications  between  them  admissible:  Note  to  Common" 
wealth  V.  Sapp^  29  Am.  St  Bep.  4ia 


O'BEILLT  V.  KELLY. 

[22  B.  I.  151,  46  Atl.  681.1 

ESTATES  OP  DECEDENTS— FUNBBAL  EXPENSES, 
WHO  MAT  INCUB  OB  CONTBOL.— If  a  decedent  leayes  no 
widow  or  children  and  no  other  relatives  inclined  to  take  upon 
themselves  the  duty  of  making  the  necessary  arrangements  for 
bla  funeral,  it  becomes  the  duty  of  his  sister  in  law,  who  had 
been  his  housekeeper  until  his  death,  and  has  thereby  been  left 
In  charge  of  his  body,  to  make  such  arrangements  as  are  necessary 
for  its  decent  burial,  and  she  has  authority  to  charge  his  estate 
with  the  expense  of  articles  ordered  by  her  and  in  fact  used  at 
his  funeral  and  suitable  to  his  rank  and  circumstances  and  not 
disproportionate  to  the  condition  of  his  estate. 

ESTATES  OF  DECEDENTS— PUNEBAL  EXPENSES, 
WHAT  MAT  INCLUDE.— THE  OBTAINING  OP  PLOWEBS  for 
the  funeral  of  a  decedent,  while  not  a  necessity,  is  certainly  appro- 
priate and  in  harmony  with  the  usual  feelings  and  sentiments  of 
our  common  humanity,  and  gives  rise  to  a  valid  charge  against 

bis  estate.  .^,^,,,  ^« 

Am.  St  lup..  Vol.  uacxrv-58 
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1»TATB8  OF  DIDOBBENTS-FUKBRAIi  BXPflNSB* 
WHAT  OHAROBABLB  AS,  AND  WHO  MAY  IMPOSB  UASOr 
ITT  FOR.— It  Is  tli6  daty  of  an  •zeeutor  or  administrator  to  Innytte 
decedent  In  a  manner  soltatle  to  the  estate  he  leaves  bddgd 
htm.  If  this  dnty,  in  the  absence  or  neglect  of  the  executor* 
Is  perfumed  by  another,  not  i^lcionsly  but  under  the  neeesatty 
of  the  case^  the  law  Implies  a  promise  to  relmbmae  him  for  tb» 
reasonable  expenses  incurred  and  paid.  What  expenses  may  prop- 
erly be  incurred  in  such  circumstances  depoids  largely  upon  ^ 
custom  of  people  of  like  rank  and  condition  at  society  and  tte 
condition  of  the  estate  left  by  the  decedent 

Hugh  J.  Canoll,  for  the  plaintiff. 

Joseph  Osfield,  Jr.^  for  the  defendant 

*»*  TILLINGHAST,  J.  This  is  assumpsit  for  flowers  hr^ 
nished  for  the  funeral  of  James  Honaghan,  the  defendant's  vir 
testate,  upon  the  order  of  Charlotte  Campbell,  who  was  a  sister 
in  law  of  the  intestate,  and  who  had  lived  with  him  ss  his 
housekeeper  for  eighteen  years  previous  to  hia  death.  The 
ease  shows  that  the  deceased  left  no  widow  or  children,  and 
that  he  left  real  estate  valued  at  about  four  thousand  dollsn^ 
and  life  insurance  of  the  value  of  two  thousand  dollars.  It 
does  not  appear  that  he  left  any  debts.  The  value  of  the  flov- 
ers  furnished  for  the  funeral  was  fifteen  dollars.  At  the  triil 
of  the  case  in  the  district  court  of  the  ^^  tenth  judicial  dis- 
trict, the  plaintiff  was  nonsuited  on  the  ground  that  as  matter 
of  law  the  estate  could  not  be  held  to  pay  for  the  flowers  whid 
were  furnished,  as  they  were  not  necessary.  The  plaintiff  ex- 
cepted to  the  ruling,  and  has  brought  the  case  here  <m  a  bill  of 
exceptions  to  have  said  ruling  reviewed.  We  think  the  ruling 
was  erroneous.  As  the  deceased  left  no  widow  or  children, 
and,  so  far  as  appears,  no  relatives,  who  were  disposed  to  take 
upon  themselves  the  duty  of  making  the  necessary  arrsnge* 
menta  for  the  f imeral,  it  became  the  duty  of  the  sister  in  lav, 
as  housekeeper  for  the  deceased,  and  the  only  person  left  in 
charge  of  the  body,  to  make  such  arrangements,  and  see  to  it 
that  the  deceased  was  decently  interred.  What  expense  msy 
properly  be  incurred  in  such  circumstances  depends  largely  upon 
the  custom  of  people  of  like  rank  and  condition  in  society,  and 
the  condition  of  the  estate  left  by  the  deceased :  8  Woemer  on 
American  Law  of  Administration,  sees.  357,  358 ;  7  Am.  ft  Eng. 
Ency.  of  Law,  801,  note  3.  The  demands  of  common  proprie^ 
and  decency  should  always  be  observed  in  connection  with  flia 
burial  of  the  dead,  and  the  law  pledges  the  <nredit  of  the  estsia 
for  the  payment  of  such  expenses  as  are  reasonably  incnmd 
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^or  this  purpoBe  after  the  death  and  before  the  appointment  of 
an  administrator:  Phillips  y.  Phillips,  87  Me.  324,  32  AtL  963; 
JPogg  V.  Holbrook,  88  Me.  169,  33  Atl.  792 ;  3  Williams  on  Ex- 
ecutorsy  *1679.  The  custom  of  having  flowers  at  funerals  is 
xiow  well-nigh  uniyersal  in  this  country;  and  when  not  abused 
ly  extravagance  or  unseemly  ostentation,  it  is  certainly  to  be 
commended  as  giving  appropriate  expression  to  our  feelinga 
of  respect  and  love  for  the  departed.  It  is  true  that,  strictly 
speaking,  flowers  are  not  a  necessity  on  such  occasions ;  but,  like 
many  other  things  of  which  the  same  might  be  said,  they  are 
certainly  appropriate  and  in  harmony  with  the  better  feelinga 
and  sentiments  of  our  common  humanity.  And  we  think  it  is 
clear  that  in  the  case  at  bar  the  housekeeper  of  the  intestate,  in 
the  circumstances  above  mentioned,  was  warranted  in  obtain- 
ing, upon  the  credit  of  the  estate,  the  flowers  in  question.  Mr» 
Woemer,  in  his  valuable  work  on  the  American  Law  of  Ad- 
ministration, volume  2,  page  759,  says :  "It  is  *"*  the  duty  of  the 
executor  or  administrator  to  bury  the  deceased  in  a  manner 
guitable  to  the  estate  he  leaves  behind  him;  and  if  this  duty,  in 
the  absence  or  neglect  of  the  executor,  is  performed  by  another 
— ^not  ofiBciously,  but  under  the  necessity  of  the  case — the  law 
implies  a  promise  to  reimburse  him  for  the  reasonable  expenses 
incurred  and  paid."  So  careful  is  the  law  to  provide  for  nec- 
essary funeral  expenses,  that  liabilities  incurred  therefor  invar- 
iably take  the  first  rank  as  debts  against  the  estate;  and  in  this 
state  they  are  made  a  preferred  claim  even  in  cases  of  insol- 
vency: R.  I.  Gen.  Laws,  cap.  216,  sec.  16,  and,  also,  cap. 
274,  sec.  27.  The  estate,  real  and  personal,  of  every  deceased 
person  is  also  expressly  made  chargeable  with  such  expenses  by 
the  General  Laws  of  Rhode  Island,  caption  218,  section  1 :  See 
Buxton  V.  Barrett,  14  R.  I.  40. 

It  is  common  knowledge  that  an  administrator  is  almost  nev- 
er appointed  until  after  the  burial  of  the  intestate.  Somebody 
other  than  he,  therefore,  must  necessarily  make  the  arrange- 
ments for  the  funeral,  and,  in  connection  therewith,  incur, 
either  personally  or  as  informally  representing  the  estate,  the 
Becessary  indebtedness  therefor.  And  such  acts  do  not  make 
the  person  performing  them  an  executor  de  son  tort:  Rogers  v. 
Price,  3  Younge  &  J.  87,  note  A.  If  an  undertaker  is  em- 
ployed, somebody  must  employ  him ;  and  if  it  is  understood  that 
the  person  employing  him  is  thereby  to  be  rendered  personally 
liable  for  the  services  to  be  rendered,  it  might  sometimes  happen 
^^f.  the  funeral  would  be  unduly  delayed,  and  the  divine  in- 
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junction  to  '^et  the  dead  bury  their  dead"  be  literally  beedei 
In  Samuel  t.  Thomas,  51  Wia.  552 ,  8  N.  W.  361,  the  qaestioa 
to  be  determined  was  what  expenses  incnrred  intermediate  the 
death  of  an  intestate  and  the  granting  of  letters  of  administra- 
tion were  legally  chargeable  to  the  estate,  and  the  answer  of 
the  court  was  as  follows:  '^e  think  that  only  such  necesBsir 
expenditures  as  from  the  nature  of  the  circumstances  csimot 
properly  be  postponed  until  an  administrator  shall  be  appointed 
are  so  chargeable.  This  rule  will,  of  course,  entitle  an  hdr,  a 
legatee,  widow,  or  guardian,  or  even  a  stranger  who  has  paid 
reasonable  ^'^  burial  expenses  necessarily  incurred  before  ad- 
ministration could  be  granted,  to  be  reimbursed  from  fiie  es- 
tate. But,  as  we  imderstand  the  law,  the  rule  goes  no  further. 
Eyery  expenditure  which  can  decently  and  reasonably  be  post- 
poned imtil  an  administrator  is  appointed  should  be  so  post- 
poned; and  one  who,  before  such  appointment,  ToluntarQy  in- 
curs an  expense  for  which  there  is  no  immediate  necessity,  does 
so  in  his  own  wrong,  and  cannot  compel  the  administrator, 
when  appointed,  to  reimburse  him." 

In  Tugwell  y.  Heyman,  3  Camp.  298,  the  defendants  were 
sued  as  executors  for  the  funeral  expenses  of  the  testator,  wbo 
left  considerable  property.  The  reasonableness  of  the  |Aai&- 
tifPs  bill  was  not  denied,  but  it  appeared  that  the  defendanfa 
had  given  no  orders  whatever  respecting  the  funeral.  He 
question,  therefore,  arose  whether,  under  these  circumstances, 
tiiiey  were  liable  upon  an  implied  promise  to  the  plaintiff. 
Lord  Ellenborough  said :  ''I  think  the  defendants  are  liable  in 
this  action.  It  is  allowed  that  the  funeral  was  conducted  in  a 
manner  suitable  to  the  testator's  degree  and  circumstances,  and 
that  the  plaintiff's  charge  is  fair  and  reasonable.  The  defend- 
ants do  not  deny  that  they  have  assets.  Then,  will  not  the  lav 
imply  a  promise  on  their  part  to  satisfy  this  demand  ?  It  was 
their  duty  to  see  that  the  deceased  was  decently  buried;  and 
the  law  allows  them  to  defray  the  reasonable  expense  of  doing 
so  before  all  other  debts  and  charges.  It  is  not  pretended  that 
they  ordered  anyone  else  to  furnish  the  funeral,  and  the  dead 
body  could  not  remain  on  the  surface  of  the  earth.  It  beeama 
necessary  that  some  one  should  see  it  consigned  to  the  grave; 
and  I  think  the  executors,  having  sufBcient  assets^  are  liable  for 
the  expense  thus  incurred.^' 

In  Bogers  v.  Price,  3  Tounge  ft  J.  27,  It  was  held  that  aa 
executor  who  has  assets  sufBcient  for  that  purpose  ia  liable,  up- 
on an  implied  promise,  to  pay  for  a  funeral  suitable  to  Hie  da- 
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gree  of  his  testator,  furnished  by  the  direction  of  a  third  per- 
son. In  delivering  his  opinion  in  the  case,  Oarrow,  B.,  used 
the  following  forcible  illustration  in  support  of  his  ^^  posi- 
tion :  '^Suppose  a  person  to  be  killed  by  accident  at  a  distance 
from  his  home;  what,  in  such  a  case,  ought  to  be  done?  The 
common  principles  of  decency  and  humanity,  the  common  im- 
pulses of  our  nature,  would  direct  everyone,  as  a  preliminary 
etep,  to  provide  a  decent  funeral  at  the  expense  of  the  estate, 
and  to  do  that  which  is  immediately  necessary  upon  the  sub- 
ject in  order  to  avoid  what,  if  not  provided  against,  may  be- 
come an  inconvenience  to  the  public  Is  it  necessary  in  that 
or  in  any  other  case  to  wait  until  it  can  be  ascertained  whether 
the  deceased  has  left  a  will  or  appointed  an  executor;  or,  even 
if  the  executor  be  known,  can  it,  where  the  distance  is  great, 
be  necessary  to  have  communication  with  that  executor  before 
any  step  is  taken  in  the  performance  of  those  last  ofSces  which 
require  immediate  attention  ?*  He  then  added :  '^t  is  admitted 
bere  that  the  funeral  was  suitable  to  the  degree  of  the  deceased, 
and  upon  this  record  it  must  be  taken  that  the  defendant  is 
executor  with  assets  sufficient  to  defray  this  demand.  I  there- 
fore think  that,  if  the  case  had  gone  to  the  jury,  they  would 
have  found  for  the  plaintiff,  and  that  therefore  this  rule  should 
be  made  absolute/' 

In  Luscomb  v.  Ballard,  5  Gray,  403,  66  Am.  Dec.  374,  which 
was  cited  by  Durfee,  C.  J.,  in  support  of  the  position  taken  by 
this  court  in  Tucker  v.  Whaley,  11  B.  I.  643,  which  will  be  re- 
ferred to  later  on,  the  court  held  that  for  the  funeral  expenses 
of  the  deceased  the  executor  was  chargeable  in  hia  representa- 
tive character,  and  that  judgment  therefor  should  be  rendered 
de  bonis  testatoris. 

Sweeney  v.  Muldo<m,  139  Mass.  304,  52  Am.  Bep.  708,  31  N. 
E.  720,  was  a  case  where  the  plaintiff,  at  the  request  of  the 
widow  and  the  remaining  relatives  of  the  deceased,  purchased 
a  burial  lot  for  the  deceased  at  a  cost  of  one  hundred  and  twen- 
tj'&ve  dollars,  and  also  incurred  other  expenses,  as  follows: 
Digging  grave,  three  dollars;  use  of  chapel  for  service  and  for 
funeral  ceremony,  twelve  dollars;  curtains,  ten  dollars;  flow- 
ers, six  dollars;  underwear  and  clothing,  three  dollars  and  forty 
cents;  monument,  carting  and  setting,  and  fixing  lot,  one  hun- 
dred and  thirteen  dollars.  These  items  were  all  allowed  as 
proper  funeral  expenses  excepting  the  last  named.  Field,  J., 
^*^  saying  that  ''the  law  raises  a  promise  on  the  part  of  the 
•dministrator,  so  far  as  he  has  assets,  to  pay  the  reasonable 
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f QneTal  expenses  of  burying  the  deceased^  aliiioiigh  they  are  in« 
ciurred  before  his  appointment 

In  Hapgood  y.  Houghton,  10  Pick.  164,  Putnam,  J.,  said: 
^TThe  estate  in  the  hands  of  the  executor  is  bound  by  lav  for 
the  payment  of  the  expenses  of  the  decent  intennent  of  tbe  de- 
ceased. It  is  just  as  liable  for  the  coffin  and  other  neceBsir; 
diarges  of  the  funeral  as  for  necessary  supplies  in  the  lifetime. 
We  are  all  clearly  of  the  opinion  that  the  law  raises  a  piomiBS 
on  the  part  of  the  executor  or  administrator  to  pay  the  fanenl 
expenses  so  far  as  he  has  assets.'' 

There  are  certain  expressions  in  the  opinion  of  this  court  it 
the  case  of  Tucker  y.  Whaley,  11  B.  I.  643,  whidi  taken  hj 
themselyes,  may  seem  to  be  at  variance  with  the  position  is 
have  taken  in  the  case  at  bar,  but  we  think  that  case  is  cleailj 
distinguishable  from  tihis  on  the  facts.  There  the  defendani 
who  bought  the  hay  to  feed  the  cattle  of  the  intestate,  though 
not  the  administrator  at  the  time,  subsequently  became  such, 
and  hence  the  court  held  that  he  could  be  regarded  as  bsYisg 
been  the  administrator  by  relation  when  he  made  the  purchasei 
The  action  was  not  brought  against  the  defendant  as  adminis* 
trator,  however,  but  was  brought  against  him  in  his  individual 
Ksapacity;  and  it  would  seem  that  the  court  took  the  view  &t 
it  should  have  been  brought  against  him  as  administrator,  ss  ii 
idone  in  the  case  now  before  us,  for  the  court  said:  The  haj 
procured  of  the  plaintiff  was  necessary  for  the  sustenance  of  fta 
cattle  belonging  to  the  estate,  and  ought  to  be  paid  for  out  oi 
the  estate  as  an  expense  incident  to  the  administration.''  AjA 
further :  ^The  defendant  should  have  paid  the  plaintiff's  daim 
«nd  charged  it  to  the  estate,  and  the  charge,  being  proper,  would 
undoubtedly  have  been  allowed  by  ihe  court  of  probate.'' 

Exceptions  sustained,  and  case  remitted  to  the  district  comi 
of  the  tenth  judicial  district  for  a  new  triaL 

Taneral  Expenses.— The  reasonable  and  necessary  expenses  ef 
the  burial  of  a  deceased  person  are  a  charge  npon  his  estate.  Tbt 
duty  of  barlal  is  upon  the  executor,  and,  In  the  absence  or  negleet 
of  the  executor,  the  law  Implies  a  promise  from  him  to  remnnerfttB 
one  who  incurs  the  expense  of  such  burial:  Patterson  v.  Patto^ 
son,  59  N.  Y.  574,  17  Am.  Bep.  884.  As  to  what  may  be  Included 
nnder  funeral  expenses,  see  Webb's  Estate,  165  Pa.  St.  330,  44 
Am.  St.  Bep.  666,  80  Atl.  827;  Shaeffer  v.  Shaeffer,  54  Md.  67Bk 
80  Am.  Bep.  406;  note  to  .Gregory  ▼•  Ho<Aer,  9  Am.  Dec  652;  65L 
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SHELDON  T.  HAMIiyrON. 

[22  R.  I.  280,  47  AfL  Sift.] 

LANDLORD  AND  TENANT— WATER  RATBS-LIABIL- 
:XTT  FOR. — ^A  lessee  of  premises,  part  of  the  appurtenances  of 
"^ehlch  are  pipes  and  other  fixtures  for  the  purpose  of  rec^vlng 
"^ater  from  municipal  waterworks,  does  not  owe  to  his  lessee  tho 
•^Qty  of  supplying  the  premises  with  water,  nor  of  paying  bills 
^berefor  during  the  continuance  of  the  tenancy,  though  the  statute 
-establishing  such  waterworks  provides  that  the  owner,  as  well 
WLB  the  occupant  of  premisea  supplied  with  water,  may  be  held 
liaUe  to  pay  therefor.  Especially  is  this  true  when  the  water 
Is  measured  by  a  meter  and  paid  for  by  the  cubic  foot,  and  when 
It  must  hence  be  impossible  for  a  landlord  to  determine  in  ad- 
vance the  amount  for  which  the  premises  may  become  chargeable 
•daring  the  lease. 

Tillinghast  ft  Tillingliast,  for  the  plaintiff. 

W.  B.  W.  Hallett  and  H.  W.  Kimball,  for  the  defendant 


DOTJOLAS,  J.  This  is  a  petition  for  a  new  trial  of  an 
action  of  debt  for  rent  for  a  dwelling-house  in  the  city  of  ProTi- 
•dence.  The  questions  involved  arise  upon  the  claim  of  the 
defendant  to  set  off  against  the  rent,  which  is  not  disputed^ 
certain  sums  which  he  paid  the  city  of  Providence  for  water 
vsed  upon  the  premises  while  in  his  possession.  There  is  no 
substantial  disagreement  as  to  the  facts.  The  plaintiff  leased 
ihe  dwelling-house  to  the  defendant  June  17,  1892,  the  rent 
reserved  being  one  thousand  dollars  per  annum  for  the  term  of 
five  years  from  July  1, 1892.  At  the  time  of  defendant's  entry 
there  were  pipes  and  fixtures  in  the  house  adapted  to  the  use  of 
the  city  water,  and  a  meter  for  the  measurement  of  the  quantity 
used.  The  pipes  were  connected  with  the  city  mains  and  the 
ivater  was  on.  The  regulations  of  the  water  department 
^how  that  where  water  is  so  supplied  the  water  department 
requires  a  payment  in  advance  in  January,  and  unless  this 
payment  is  exhausted,  no  further  charge  is  made  till  the  be- 
ginning of  the  next  year.  The  first  bill  which  was  presented 
in  this  case  after  the  defendant  entered  was  paid  by  tiie  plain- 
-tifl  in  January,  1893,  expecting,  as  he  says,  that  the  defendant 
would  repay  him.  Accordingly,  he  presented  it  to  the  defend- 
ant with  his  bill  for  the  first  quarter's  rent  for  1893,  and  there- 
upon the  difference  of  opinion  between  them  as  to  iheir  rights 
4ind  obligations  was  disclosed.  After  that  each  party  insisted 
that  the  other  should  pay  the  water  bills,  and,  the  plaintiff 


840  Ambrican  State  Bbports,  You  84.        \JLl 

refasing  to  pay,  the  defendant,  in  order  to  prevent  Qie  dty  bm 
shntting  off  the  water,  paid  them,  and  now  claimB  that  he  shoold 
be  reimbursed  therefor  by  the  plaintiff.  The  billa  were  mide 
out  by  the  water  department  against  the  plaintiff. 

At  the  trial  of  tiie  case  in  the  common  pleaa  diyinon  iiie 
defendant  made  aeyeral  requests  for  rulings  whidi  in  sob- 
atanoe  raised  the  question  whether,  in  the  absence  of  any  slipilip 
tion  in  the  lease,  a  landlord  is  bound  to  furnish  his  tenant  vi& 
water  from  the  city  pipes  when  the  house  is  fitted  with  pipes 
and  fixtures  obyioualy  designed  to  receiTe  and  distribute  iL 
The  court  refused  these  requests,  and  on  motion  of  the  plain- 
tiff directed  a  Terdict  for  the  plaintiff  for  the  foil  ^^  unonst 
of  the  rent  unpaid.  To  these  refusals  and  direction  the  defend- 
ant duly  ezoeptedL 

We  think  the  action  of  the  common  pleas  divison  was  ooneet 
It  is  not  the  duty  of  a  landlord  to  furnish  water  for  the  use  of 
his  tenant  unless  he  has  agreed  to  do  so.  The  pipes  and  fixtom 
are  appurtenances  of  the  house,  as  gas-pipes  and  fixtomm 
place  at  the  time  of  the  letting  are,  and  the  use  of  them  puses 
necessarily  with  the  tenement  But  the  water,  like  gas,  is  s 
commodity  in  no  way  attached  to  the  realty,  not  the  property 
of  the  landlord,  but  to  be  furnished  for  a  price  by  a  third  partj. 
It  is  not  the  duty  of  the  landlord  to  keep  the  pipes  in  repair 
eyen  (McKeon  y.  Cutler,  15G  Mass.  296,  31  N.  E.  389),  mueh 
less  to  keep  them  filled  with  water.  An  agreement  on  the  put 
of  the  landlord  to  pay  water  or  gas  bills  may  be  implied,  no 
doubt,  from  circumstances,  but  the  fact  alone  that  the  house 
is  provided  with  pipes  and  fixtures  is  not  sufficient;  HcCarthj 
y.  Humphrey,  106  Iowa,  535,  75  N.  W.  314.  Nor  do  we 
think  that  the  fact  that  the  owner  paid  the  first  year's  US 
would  justify  an  inference  that  he  had  agreed  to  do  so  or  on^t 
to  estop  him  from  insisting  upon  his  right 

The  statute  establishing  the  city's  waterworks  provides  fhst 
the  owner  as  well  as  the  occupant  of  premises  supplied  wiQi  citj 
water  may  be  held  liable  to  pay  for  it:  R.  I.  Pub.  Laws,  Haiti 
8,  1866,  cap.  640,  sec.  6.  He  paid,  as  he  says,  not  as  acknoiri- 
edging  his  ultimate  obligation  as  between  himself  and  tbe 
tenant,  but  expecting  to  collect  the  bill  with  his  rent  Tbe 
tenant  was  not  injured  by  this  payment,  and  can  claim  no  estop- 
pel by  reason  of  it 

Such  an  implication  might  arise  from  a  general  custoa 
which  the  law  would  attach  to  the  contract;  but  no  such  cnstoa 
is  proven  in  this  case,  and  to  be  binding  it  would  need  to  be  nni- 
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^rersal  and  reasonable.    Water  is  supplied  to  dwelling-hoiifles 
an  the  dty  of  Froyidence  upon  two  plans  of  payment    In  one, 
mm  in  the  case  at  bar,  the  water  is  measured  by  a  meter  and 
is  paid  for  by  the  cubic  foot;  in  the  other  it  is  supplied  without 
measurement,  and  a  fixed  sum  is  charged  for  each  faucet,  bath- 
'tub,  etc.     (Regulations  of  the  water  department  in  evidence.) 
In   the  latter  case  the  landlord  ^^  knows  in   advance  the 
amount  which  will  be  charged  for  water,  and  can  include  that 
snm  when  fixing  his  rent    In  such  case  the  inference  that  he 
lias  done  so  and  so  assumed  the  payment  of  the  bills  would  be 
much  easier  than  when  he  puts  it  in  the  power  of  the  tenant  to 
draw  an  unlimited  amount  for  which  someone  must  pay  an 
nnknown  price.    It  would  be  unreasonable  to  subject  the  land- 
lord to  such  an  indefinite  burden,  which  his  tenant  could  in- 
crease at  will,  without  the  clearest  proof  that  he  had  volun- 
tarily assumed  it 

No  case  is  dted  by  the  defendant  to  support  his  theory  of 
the  law.  He  urges  that  the  law  throws  upon  the  landlord 
Hie  obligation  to  pay  all  state,  city,  and  coimty  taxes  and 
assessments  which  become  chargeable  during  the  term,  and 
tiiat  if  the  tenant  is  compelled  to  pay  such  charges  in  order 
to  have  the  use  of  the  premises,  he  may  recover  or  retain  such 
gums  from  the  landlord.  Doubtless,  this  is  true,  but  the  dis- 
tinction is  well  drawn  in  Babcock  v.  Hunt,  L.  R.  22  Q.  B. 
145,  between  such  public  charges  as  are  imposed  upon  one 
who  has  no  choice  in  the  matter  and  prices  fixed  for  the  use 
of  water  which  the  tenant  may  take  or  decline  at  his  option. 
Water,  as  supplied  here,  is  a  commodity  which  the  tenant  re- 
quires, but  which  he  can  purchase  of  others  if  he  chooses  to 
submit  to  that  inconvenience.  The  price  charged  for  it  is  not 
a  tax  any  more  than  the  price  charged  for  gas,  electricity,  steam, 
or  coal,  some  of  which  are  as  necessary  commodities  as  water. 
Nor  does  the  fact  that  the  city  supplies  water  and  a  private  cor- 
poration supplies  gas  make  one  a  tax  rather  than  the  other. 
The  city  has  no  lien  on  the  premises  for  the  payment  of  water 
bills,  and  so  the  charge  is  not  an  encumbrance  which  the  tenant 
is  presumed  to  pay  on  account  of  the  landlord. 

The  case  of  Leighton  v.  Ricker,  173  Mass.  564,  54  N.  E. 
254,  cited  by  the  plaintiff,  is  exactly  in  point  and  coincides  with 
the  views  we  have  stated. 

A  new  trial  must  be  denied,  and  the  case  remanded  to  the 
common  pleas  division,  with  direction  to  enter  judgment  upon 
the  verdict 
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Laadloxd  «nd  Touuit— Water  7lpM.~As  between  leaor  ini 
lessee,  It  is  the  duty  of  the  latter  to  reiMdr  a  water-pipe  not  de 
f ectlre  in  its  original  constmction,  and  for  f allnre  in  tbis  be  li  Ui- 
bl%  and  not  tlM  landlord:  flhlndelbeck  y.  Moon.  SS  OUo  8t  IM^M 


DOWBLL  T.  GOODWIN. 

[22  B.  L  287.  47  AtL  688.] 

OrFIOBR'8  RBTURN-<X)NTRADICfnON  OF  IN  A  SUIT 
FOB  BBLIBF  FROM  A  jnDOMBNT.--A  bin  In  equity  ttei  ti 
enjoin  an  action  at  law  on  a  Judgment  which  was  obtained  br 
the  fraud  of  the  officer  charged  with  the  serrice  of  the  writ  is  tte 
original  action,  and,  for  the  purpose  of  supporting  the  bin,  cfW 
dence  may  be  receired  to  impeach  the  officer's  return  on  ncft 
writ 

JtJDGMBNT— RBMBDT  AT  LAW  AGAINS1>-'WHEN  19- 
ADBQUATB.— If  a  Judgment  has  been  procured  against  a  defoli- 
ant by  the  false  return  of  seryice  of  process  against  him,  be  cuh 
not  be  doiied  the  right  to  enjoin  such  Judgment  on  the  gRNoi 
that  he  should  first  pay  it  and  then  resort  to  an  action  against  tli 
ofllcer  who  made  such  return.  This  would  involve  circuity  ut 
remoteness  in  obtaining  redress,  and  an  uncertainty  as  to  the  nt^ 
quite  foreign  to  the  spirit  of  equity. 

Bill  in  equity  to  restrain  the  prosecution  of  an  action  upoB  i 
judgment  The  case  was  submitted  on  the  defendants  d^ 
murrer  to  the  complainant's  biU. 

T.  W.  Bobinson  and  0.  J.  Famswortfa,  for  the  oonq^aiBini 

HcOuinness  ft  Doran,  for  the  respondent 


TILUNOHAST,  J.  This  is  a  biU  to  enjoin  the  pnsi- 
cution  of  an  action  at  law  against  the  complamani^  and  for 
other  relief. 

The  bill  sets  out  that  on  the  10th  of  Maroh,  1896,  ftfi 
respondent  sued  out  a  writ  before  the  district  conrt  of  tiM 
eizth  judicial  district,  to  recover  from  the  complainant  tfai 
eum  of  eighty  dollars  for  work  and  labor  done;  that  said  viit 
was  placed  in  the  hands  of  one  John  F.  Byan,  a  oonstabk  of 
Pawtucket,  Bhode  Island,  for  service;  that  it  was  retumsUi 
on  the  twenty-third  day  of  March,  1896,  at  which  time  it  m 
entered  in  said  court;  that  said  constable  made  a  return  on  tb 
writ,  in  which  he  set  forth  that  on  the  fourteenth  day  d 
March,  1896,  he  attached  the  right,  title,  and  interest  of  the  de- 
fendant in  that  suit  to  certain  land  described  in  his  retnxn, 
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ind  that  on  the  same  day  he  snmxiioned  the  defendant  in  that 
iuit  by  leaving  an  attested  copy  of  the  writ  with  him;  that, 
ihereafterward  on  the  thirtieth  day  of  March,  1896,  said  court 
"endered  judgment  against  this  complainant;^  the  defendant  in 
hat  snit,  for  said  amoimt  claimed,  with  costs,  which  judgment 
LBS  never  been  appealed  from  or  reversed,  and  that  the  same 
LOW  stands  on  the  record  of  said  court 

The  complainant  then  avers  that  said  Byan,  constable,  never 
aade  any  attachment  of  the  real  estate  of  this  complainant  on 
aid  fourteenth  day  of  March,  1896,  nor  on  any  other  day;  and 
hat  he  did  not  leave  any  copy  of  said  writ  with  him,  the  com- 
ilainant;  and  that  he  did  not  summon  him  as  set  forth  in 
is  return,  or  in  any  other  manner  whatsoever,  either  on  the  said 
ourteenth  day  of  March,  or  at  any  other  time ;  and  that  the  ^^ 
etum  of  said  ofScer  was  wholly  and  absolutely  untrue  and 
raudulent  in  every  particular. 

The  complainant  further  avers  that  he  did  not  answer  said 
,ction  at  law,  because  he  was  wholly  ignorant  of  the  exist- 
ence of  the  same;  and  that  he  did  not  know  thereof,  or  of 
ny  judgment  rendered  therein,  until  on  or  about  the  thirteenth 
lay  of  May,  1899. 

He  further  alleges  that  he  was  not  indebted  to  the  plaintiff 
n  said  action  in  any  sum  whatsoever,  and  that  the  alleged 
laim  set  up  therein  is.  groundless,  and  that  the  judgment 
endered  therein  is  fraudulent  and  void. 

Hie  bill  further  alleges  that  on  the  nineteenth  day  of  May, 
.899,  the  respondent  commenced  an  action  of  debt  on  judgment 
igainst  the  complainant  in  said  district  court,  said  judgment 
»eing  the  same  that  was  obtained  in  the  fraudulent  action 
kbove  referred  to;  that  in  said  last-named  action  he  has  attached 
he  land  of  the  complainant,  and  that  said  action  is  now  pend- 
ng  in  said  district  court 

The  bill  further  alleges  that  by  the  fraudulent  acts  of  said 
lyan,  and  his  false  return  on  said  writ,  the  complainant  has 
»een  greatly  injured  and  damaged,  and  that  the  respondent 
B  aware  of  said  illegal  and  fraudulent  acts,  but  persists  in 
pursuing  the  complainant  on  said  fraudulent  judgment;  and 
.Iso  that  the  complainant  is  wholly  remediless  at  law,  and  can 
mly  have  relief  in  a  court  of  equity.  Wherefore  he  prays  that 
he  respondent  be  perpetually  enjoined  from  further  prosecut- 
ng  his  action  on  said  judgment,  and  for  other  relief. 

To  this  bill  the  respondent  demurs  on  the  following  grounds, 
lamely:  1«  That  the  bill  seeks  relief  against  the  enforcement 
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of  a  Judgment  obttmed  upon  the  writ  mentioned  in  puigii|h 
2  of  the  bill,  because,  as  the  bill  alleges,  said  writ  was  »it 
serred  at  all,  either  by  summons  or  by  attachment,  while  flie 
bill  itself  and  the  copy  of  said  writ  attached  thereto  shov  a 
return  by  a  proper  officer  of  full  and  r^ular  serrice  of  aid 
writ  upon  the  complainant,  both  by  attaching  his  real  estate 
and  by  personal  sendee  of  a  copy  of  the  writ  npon  him;  2.  "• 
That  the  alleged  grounds  for  relief  consist  wholly  and  only  rf 
the  contradiction  of  the  return  of  the  constable  upon  a  writ 
which  he  was  competent  to  serve;  3.  That  the  complamsst 
has  an  adequate  remedy  at  law  against  flie  oflBcer  and  fl* 
surety  on  his  bond;  and  4.  That  the  bill  does  not  state  a  case 
entitling  the  complainant  to  the  relief  prayed  for. 

The  question  raiaed  by  the  firat  two  grounds  of  demune 
is  whether,  under  the  facts  set  forth  in  the  bill,  the  otBco'i 
return  on  the  writ  in  the  action  in  which  the  judgment  aoed 
on  was  recovered  can  be  contradicted.  Or^  to  state  it  moR 
generally,  the  question  raised  is  whether  a  bill  in  equity  wiD 
lie  to  enjoin  an  action  at  law  on  a  judgment  which  was  o^ 
tained  by  the  fraud  of  the  officer  charged  with  the  service  d 
the  writ  in  the  original  action. 

The  respondent's  counsel  contend  that  the  officer's  retail 
cannot  thus  be  contradicted,  and  that  such  a  bill  will  not  Ik; 
and  that  the  cases  of  Angell  v.  Bowler,  3  S.  I.  77,  Estes  v. 
Cooke,  12  B.  I.  6,  and  Barrows  v.  National  Rubber  Co.,  13 1. 
I.  48,  fully  sustain  them  in  the  position  which  they  take.  l%e 
cases  cited  hold  that  an  officer's  return  is  condtiaiTe  and  em- 
not  be  contradicted  incidentally  by  motion  or  plea.  Also,  that 
the  return  is  part  of  the  record,  and  that  parol  evidenoe  cannot 
be  submitted  to  contradict  the  court  record;  for  so  long  aa  s 
lemaina  it  is  conclusive  upon  the  parties,  and  in  order  to  cha^ 
it  some  appropriate  proceeding  acting  directly  up<m  the  leeori 
must  be  instituted.  It  is  to  be  observed,  however,  that  the  rsk 
as  thus  laid  down  in  the  cases  relied  on  applies  to  common-lav 
actions  (see  Pratt  v.  Jones,  22  Vt  345,  54  Am.  Dec  80 ;  Pettei 
V.  Bank  of  Whitehall,  17  Vt  444) ;  and  hence  the  questka 
arises  whether  it  is  also  applicable  to  suits  in  equity ;  for  if 
so,  it  is  controlling  in  the  esse  at  bar  unless  it  can  be  held  ^ 
this  is  a  proceeding  acting  directly  upon  the  record  in  ml 
original  action,  which  we  do  not  think  it  is.  To  state  the  qua- 
tion  more  concisely,  can  a  court  of  equily  ever  interfere  asi 
grant  relief  by  way  of  permitting  the  record  of  a  coinmon4av 
court  to  be  impeached  as  to  the  officer's  return  on  the  wni, 
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'  as  to  any  other  part  of  the  record?  We  think  this  que»- 
on  must  be  answered  in  the  aflSrmative.  *•*  One  of  the 
^culiar  provinces  of  a  court  of  equity  is  to  relieve  against  will- 
l1  misrepresentation  and  fraud.  A  conrt  of  equity  is  a  court 
:  conscience;  and  whatever,  therefore,  is  unconscionable  is 
lious  in  its  sight.  Indeed,  it  is  said  by  Judge  Story  in  his 
OTnmentaries  that  ''fraud  is  even  more  odious  than  force." 
hat  a  judgment  obtained  in  a  court  of  law  by  a  false  and 
andulent  writ  or  by  a  false  and  fraudulent  return  thereon  by  the 
TRcer  is  so  wholly  unconscionable  as  to  shock  the  inherent  sense 
?  justice  of  all  right-thinking  men,  no  one  will  deny.  And  it 
ould  be  a  reproach  to  our  system  of  jurisprudence  if  a  court 
f  equity  could  afford  no  relief  against  a  judgment  so  obtained. 
^ut  that  equity  does  afford  a  full  and  adequate  remedy  against 
ich  a  wrong,  and  that  the  case  stated  in  the  bill  before  us  is 
Learly  within  the  jurisdiction  of  such  a  court,  is  fully  shown 
Y  the  authorities,  to  some  of  which  we  will  proceed  to  refer. 

Perhaps  the  leading  case  in  this  country  upon  the  subject 
f  equitable  relief  against  judgments  at  law  is  that  of  Marine 
ns.  Co.  V.  Hodgson,  7  Granch,  332,  in  which  Chief  Justice 
larshall  specified  the  grounds  for  the  interference  of  equity 
a  the  following  terse  language:  "Without  attempting  to  draw 
ny  precise  line  to  which  courts  of  equity  will  advance,  and 
rhich  th^  cannot  pass,  in  restraining  parties  from  availing 
beinselves  of  judgments  obtained  at  law,  it  may  safely  be  said 
hat  any  fact  which  clearly  proves  it  to  be  against  conscience 
o  execute  a  judgment,  and  of  which  the  injured  party  could 
Lot  have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
ccident  uimiixed  with  any  fraud  or  negligence  in  himself  or 
da  agents,  will  justify  an  application  to  a  court  of  chancery.'' 

In  Bridgeport  Sav.  Bank  v.  Eldredge,  28  Conn.  663,  73  Am. 
>ec.  688,  Storrs,  C.  J.,  said :  "No  principle  is  better  settled,  or 
ttore  frequently  acted  on,  than  that  a  court  of  equity  will  inter- 
ere  to  restrain  the  use  of  an  advantage  gained  by  the  proceed- 
ngs  of  a  judicial  tribimal,  either  of  law  or  equity,  irrespective 
d  the  inquiry  whether  those  proceedings  were  regular  or  not, 
vhen  they  must  otherwise  make  either  of  those  tribunals  an 
nstnunent  of  injustice,  in  all  cases  where  such  advantage  has 
)een  *••  gained  by  the  fraud  of  the  opposite  party,  or  by  acci- 
lent  or  mistake,  without  the  fault  of  the  party  seeking  relief 
igainst  them.  In  regard  to  the  judgment  of  a  court  of  law,  it 
loea  not  in  such  a  case  reverse  that  judgment,  but,  conceding  it 
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to  be  valid,  it  prerents  its  being  used  for  an 
inequitable  purpose.'' 

In  Earle  t.  McYeigh,  91  TJ.  S.  507,  Mr.  Jnstioe  CliSoid  nil: 
''Argument  to  show  that  no  person  can  be  bound  bj  a  juig- 
menty  or  any  proceeding  conducive  thereto,  to  whidi  he  fi» 
never  a  party  or  privy,  is  quite  unnecessary,  ss  no  peiam  on 
be  considered  in  default  with  respect  to  that  which  it  nofer 
was  incumbent  upon  him  to  fulfill.  Standard  authoritieB  kj 
down  the  rule  that,  in  order  to  give  any  binding  efiert  to  i 
judgment,  it  is  essential  that  the  court  ahould  have  jurisdidiia 
of  the  person  and  the  subject  matter;  and  it  is  equally  clear  tint 
the  want  of  jurisdiction  is  a  matter  that  may  always  be  set  i^ 
against  a  judgment  when  sought  to  be  enforced,  or  where  asj 
benefit  is  claimed  under  it,  as  the  want  of  jurisdiotion  makegit 
utterly  void  and  unavailable  for  any  purpose.** 

In  Hogg  V.  Link,  90  Ind.  346,  it  is  held  to  be  well  tetdcJ 
that  a  judgment  may  be  enjoined  for  fraud  in  obtaining  it,  fi 
the  suit  of  the  injured  party,  such  a  fraud  being  regarded  s 
perpetrated  upon  the  court  as  well  as  upon  the  injured  part?. 

In  Dobflon  v.  Pearce,  12  N".  Y.  156,  62  Am.  Dec  152,  it  ns 
held  that  a  court  of  chancery  has  power  to  grant  relief  agaist 
judgments  obtained  by  fraud.  **Any  fact,**  says  the  cornt, 
"which  clearly  proves  it  to  be  against  conscience  to  execute* 
judgment,  and  of  which  the  injured  party  could  not  STail  to 
self  at  law,  but  was  prevented  by  fraud  or  accident,  juasisi 
with  any  fault  or  negligence  in  himself  or  his  agents,  fiH 
justify  an  interference  by  a  court  of  equity.** 

Perhaps  no  better  summary  of  the  law  appertaining  to  tke 
question  now  under  discussion  can  be  given  than  that  which  a 
found  in  Freeman  on  Judgments,  volume  2,  section  495.  Tl^ 
part  of  the  section  which  is  pertinent  reads  as  follows:  * 
**We  shall  now  consider  the  circumstances  in  which  a  defento 
may  be  relieved  from  a  judgment  or  decree  rendered  in  an  »■ 
tion  wherein  his  failure  to  defend  is  not  chargeable  to  the  pbiB* 
tiff.  Prominent  among  the  grounds  of  relief  belongn^ 
within  this  class  of  cases  is  the  one  where  the  court  has  pi> 
ceeded  to  condemn  a  party  without  first  giving  him  an  opps" 
txmity  to  be  heard.  A  judgment  pronounced  without  serrioe  i 
process,  actual  or  constructive,  and  without  the  defendast* 
knowing  that  a  court  has  been  asked  to  adjudicate  irpmi  ks 
rights,  is  regarded  with  such  disfavor  at  law  that  a  vaii^^ 
motions,  writs,  and  proceedings  are  there  provided  to  overtbi^ 
it;  and  in  many  oourts  it  is  at  all  times  and  upon  all  occaa^ 
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liable  to  be  entirely  disregarded  upon  haying  its  Jurisdictional 


ezpoeed.  But  proceedings  in  eqaitj  are  peculiarly 
ippropriate  for  the  exposure  of  this  infirmity.  They  permit  of 
Qie  formation  of  issues  upon  the  question  of  ser?ice  of  process, 
ind  of  the  trial  of  those  issues  after  full  opportunity  has  been 
pven  to  those  who  seek  to  sustain  as  well  as  those  who  seek 
to  avoid  the  judgment  If  at  such  trial  it  satisfactorily  ap- 
pears that  file  defendant  was  not  summoned,  and  had  no  notice 
of  the  suit,  a  sufficient  excuse  is  shown  for  his  neglect  to 
lefend,  and  equity  will  not  allow  the  judgment,  if  unjust, 
to  be  used  against  him,  no  matter  what  jurisdictional  recitals 
it  contains.^ 

To  tiie  same  general  effect  are  the  following  cases,  yis. :  Wistar 
r.  McManes,  54  Pa.  St.  826,  93  Am.  Dec.  700;  Stubbs  t. 
Leavitt,  80  Ala.  852;  Duncan  t.  Qerdine,  69  Miss.  560;  Jeffery 
r.  Pitch,  46  Conn.  601 ;  Insurance  Co.  t.  Waterhouse,  78  Iowa, 
S74,  43  N.  W.  611;  Vilas  t.  Jones,  1  N.  Y.  274;  Wingate  t. 
Haywood,  40  N.  H.  437 ;  little  v.  Price,  1  Md.  Ch.  182 ;  Lester 
r.  Hoskins,  26  Ark.  63 ;  Martin  v.  Parsons,  49  Cal.  94 ;  French 
r.  Shotwell,  6  J<rf[in8.Ch.556.  See,  also.  Beach  on  Injunctions, 
IOCS.  615-631;  1  Spelling  on  Extraordinary  Relief,  sec.  139. 
^though  there  is  no  decision  in  our  own  reports  which  fully 
controls  the  case  at  bar,  yet  there  are  several  in  which  the  va- 
lidity of  the  doctrine  above  enunciated  is  dearly  recognized, 
[n  Spooner  v.  Leland,  5  R.  I.  348,  which  was  a  bill  to  enjoin  an 
szecution  ■•*  in  an  action  at  law,  this  court,  while  it  denied  the 
relief  prayed  for  on  the  ground  that  the  answer  completely  neg- 
itived  all  the  allegations  of  the  bill  as  to  the  defenses  of  the 
complainant  in  the  original  action,  yet  held  that  if  the  party 
irronged  had  no  notice  or  knowledge  of  the  judgment  obtained 
igainst  him  until  after  the  expiration  of  the  year  within  which 
36  might  have  applied  for  reUef  on  the  law  side  of  the  court, 
le  would  certainly,  on  the  ground  of  breach  of  trust  and  for 
be  prevention  of  fraud,  be  entitled  to  it  in  equity. 

In  Purbush  v.  CoUingwood,  13  E.  I.  720,  which  was  a  bill  by 
I  judgment  creditor  for  injunction  and  for  revision  of  the 
^dgment  in  the  matter  of  costs,  it  was  held  that  a  court  of 
Muity  has  no  more  jurisdiction  to  revise  and  correct  the  judg- 
nents  of  a  court  of  law  in  the  matter  of  costs  than  in  the  mat- 
j^  of  debt  or  damages,  and  that  in  either  matter  it  has  juris- 
Uction  only  in  case  of  frauds  accident,  or  mistake,  or  some- 
Siing  of  that  nature.  In  delivering  the  opinion  of  the  courts 
Ojxrt0^  0.  J.>  said:   ''We  apprehend  that  what  is  meant  by 
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fraud,  ta  a  ground  for  enjoining  or  setting  aside  a  judgmat,  ii 
not  mere  falsity  of  daim  or  proof,  but  fraud  outaide  of  them, 
perpetrated  by  some  artifice  or  contrivance  of  the  party  or  per- 
son benefited,  or  by  some  collusion  of  both  parties,  wherd>y,  ia 
the  course  of  the  trial,  or  in  entering  judgment  the  injnni 
party  or  the  court  has  been  imposed  upon  or  betrayed  into  inat- 
tention and  deceived:  Freeman  on  Judgments,  sees.  487,  489; 
High  on  Injunctions,  sees.  86,  96,  97,  and  notes;  Muscatine  t. 
Mississippi  etc.  B.  B.  Co.,  1  Dill.  C.  C.  536,  Fed.  Cas.  No.  9971; 
Bateman  y.  Willoe,  1  Schoales  &  L.  201,  204;  Emerson  t. 
TJdall,  13  Vt  477,  37  Am.  Dec  604.  No  such  fraud  is  alleged 
here*' :  See,  also,  Linnell  t.  Battey,  17  R  L  241,  21  AtL  606; 
Bogers  y.  Bogers,  17  B.  L  623,  24  Ati.  46L 

The  allegations  of  the  bill  in  the  case  at  bar  satisfy  all  of 
the  conditions  which  these  cases,  in  common  with  the  great 
current  of  authorities,  render  essential  in  order  to  give  juriadio- 
tion  to  a  court  of  equity,  and  hence  we  haye  no  do«ibt  that  it  ii 
maintainable. 

The  third  ground  of  demurrer  is  not  well  taken.  The  eon- 
plainant  *^  has  no  adequate  remedy  at  law.  To  permit  the 
respondent  to  prevail  in  his  action  on  the  judgment  sued  oa 
and  compel  the  complainant  to  pay  the  same,  and  then  resort  to 
an  action  against  the  officer  who  senred  the  writ,  inyolves  a  cu^ 
cuity  and  remoteness  in  attaining  redress,  and  an  uncertaintj 
as  to  the  result  of  such  an  action,  which  is  quite  foreign  to  tbo 
spirit  of  equity :  1  Black  on  Judgments,  see.  377 ;  Bidgway  f . 
Bank  of  Tennessee,  30  Tenn.  523. 

As  the  fourth  ground  of  demurrer  is  coyered  by  what  wo 
haye  already  said,  there  is  no  occasion  for  us  to  conaider  it 
separately. 

The  demurrer  is  oyerruled. 


JTudgment.— On  relief  in  equity  from  Judgments  obtained  bj  falss 
return  of  serylce  of  process,  see  tlie  monographic  note  to  Uttls 
Rock  etc  Ry.  Go.  y.  Wells,  54  Am.  8t  Rep.  245i  260. 


Jau,  1901.]    Battalion  Westebly  Biflbb  v.  Swax.  849 


BATTALION  WESTBBLT  BIFLBS  t.  SWAN. . 

[22  B.  I.  838,  47  Aa  1090.] 

A  MANDATORY  INJUNOTION  MAT  ISSTJB  TO  OOMPBIi 
'THB  RETURN  OF  CERTAIN  BOOKS  which  have  been  loaned 
-to  the  defendant  temporarily,  where  they  have  no  ascertainable 
Talne  in  money  bat  great  valne  to  the  complainant  as  an  account 
of  its  history,  and  hence  an  action  of  damages  must  be  quite  an 
inadequate  remedy. 

Suit  for  a  mandatory  injtmctioiL    Aasmnpait  on  a  demuRer 
to  the  oHnplamaiif  8  bilL 

Walter  H.  Barney,  for  the  oomplainaal 

Howard  A.  Lamprey,  for  the  lespondent; 

*^  FEB  CUBIAM.  The  bill  is  filed  to  compel  the  respond- 
^mt  to  return  to  the  complainant  certain  books  of  the  company; 
which  were  loaned  to  th^  respondent,  then  a  member  of  the 
<9ampany,  for  temporary  examination.  The  bill  is  demurred  to 
upon  the  ground^  as  presented  at  the  hearing,  that  the  com- 
plainant has  an  adequate  remedy  at  law  and  the  trivialily  of 
the  subject  matter  of  the  suit. 

Such  books  have  no  ascertainable  yalue  in  money,  and  henc^ 
an  action  for  damages  would  be  quite  inadequate.  But  record 
books  may  ha^e  a  great  value  to  the  complainant  company  aa 
an  account  of  its  history,  and  the  only  remedy  at  law  would  be 
an  action  of  replevin.  The  bill  alleges  that  this  has  been  tried 
without  effect.  The  complainants  remedy  to  proceed  in  equity 
ia  therefore  dear.  The  case  is  similar  in  principle  to  Manton 
▼.  Bay,  19  E.  L  423,  36  AtL  1125. 

^^  The  character  of  the  books,  as  set  forth  in  the  bUI,  showi 
that  they  are  not  to  be  measured  by  a  trivial  money  value,  but 
both  important  and  valuable  on  other  grounds. 

Demurrer  overruled* 


A  ICandatory  Injunction  may  Issue  to  compel  a  defendant  to 
restore  certain  books  which  he  is  aUeged  to  have  removed  in 
violation  of  an  agreement  with  the  plaintiff:  See  the  monographic 
note  to  Murdock's  Case,  20  Am.  Dec.  401*  on  mandatoiy  I^Jon^ 

tions.  
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[22  B.  L  482,  48  AfL  480.] 

BANKING— FOBGSD  CHBCK— LIABH^ITY  FOL-Vhoi 
A  penonatet  B,  and  thereby  obtains  a  loan  of  G,  who  dzavi  Ui 
^eck  for  the  amonnt  thereof  In  f aror  of  B,  and  ddfren  It  to 
A,  who  obtains  iMiyment  thereof  by  a  forged  indoraemoit  of  tt* 
name  of  B,  and  the  amount  Is  charged  against  Cs  deposit  •^ 
Gonnt  at  the  bank,  he  may,  on  discoyerlng  the  facts.  malntalB  u 
action  against  the  bank  for  the  amonnt  thus  paid  and  ditrged 
against  his  account.  It  Is  not  material  that  the  man  who  oego> 
tlated  the  loan  receiyed  the  check,  and  that  It  was  Intended  ti 
be  paid  him,  for  this  Intention  was  based  on  the  ttJae  aasamptkis 
that  he  was  the  person  named  In  the  cheek.  The  statnte  of  Biiode 
Island  declaring  that  "where  a  signature  Is  forged  or  made  wlfbott 
the  authority  of  the  person  whose  signature  It  purports  to  te. 
It  Is  wholly  InoperatlYe;  and  no  right  to  retain  the  instranuBt 
or  to  glTe  a  discharge  therefcnr,  or  to  enforce  payment  thereof 
against  any  party  thereto^  can  be  acquired  throng  or  under  saeh 
signature,  unless  the  party  against  whom  It  Is  sought  to  eoforee 
such  right  Is  precluded  from  setting  up  forgery  or  want  of  aotlMr' 
Ity,'*  is  in  harmony  with  the  rule  above  stated,  but  It  is  hot  ai 
expression  of  the  pre-existing  common-law  rule  upon  the  snb- 
ject 

Assumpsit.    A  yerdict  for  fhe  defendant  IiaTing  been  fr 
lected,  the  plaintiff  petitioned  for  a  new  tiiaL 

Irving  Champlin,  for  the  plainti£Ei 

Tillinghast  &  Murdock,  for  the  defendant. 


STINESS,  C.  J.  The  plaintiff  sues  to  recorer  moue; 
paid  out  by  the  defendant,  on  his  account,  upon  his  check,  under 
a  forged  indorsement  liouis  Potter,  representing  himself  to 
be  Ernest  A.  Haskell,  went  to  the  plaintiff  to  get  a  loan  of 
money,  giving  the  residence  and  occupation  of  Haskell  as  his 
own.  The  plaintiff  made  inquiry,  and  finding  that  Haskell 
was  employed  and  was  living  as  represented,  he  agreed  to  make 
the  loan.  Potter,  under  the  name  of  Haskell,  gave  his  note  to 
the  ^^  plaintiff,  and  the  plaintiff  gave  him  a  eheck  on  the 
defendant  payable  to  the  order  of  Haskell,  deUvering  it  to 
Potter,  supposing  him  to  be  HaskelL  Potter  indorsed  HaskeD's 
name  on  the  back  of  the  check  and  gave  it  to  A.  B.  EGmes,  who 
collected  it  from  the  bank.  When  the  note  given  to  the  plain- 
tiff became  due,  the  fraud  was  discovered;  he  thereupon  notified 
the  bank  and  demanded  a  return  of  the  amount  paid  on  the 
check  to  the  credit  of  his  account 
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^t  the  trial  a  yerdict  for  the  defendant  was  directed^  and  the 
laJTitiflP  petitions  for  a  new  triaL  The  question  is  whether  the 
auk  is  liable  for  the  payment  which  it  made  on  this  check* 

It  is  a  fundamental  rule  of  banking  that,  when  a  bank  re- 
eives  money  to  be  checked  out  by  a  depositor,  it  is  to  be  paid 
X1I7  as  the  depositor  shall  order.  The  bank  assumes  this  duty 
El  receiving  the  deposit  If,  therefore,  it  pays  out  money  other- 
rise  than  according  to  such  order,  it  is  liable  to  the  depositor 
or  the  amount  so  paid.  Thebank  thus  assumes  the  responsibil- 
fcy  of  seeing  that  the  money  gets  to  the  party  authorized  to  re- 
eive  it.  Hence,  if  it  pays  money  out  on  a  forged  signature,  the 
lei>08itor  being  free  from  blame  or  negligence,  it  must  bear  the 
O88.  In  this  case  the  plaintiff  directed  the  money  to  be  paid 
o  the  order  of  Ernest  A.  HaskelL  It  was  not  so  paid.  He 
lid  not  indorse  the  check.  Potter  forged  his  signature.  Tin- 
ier these  drcnmstances  the  plaintiff's  right  to  recover  seems  to 
»e  plain.  But  the  defendant  contends  that  the  man  who  made 
ihe  contract  received  the  check;  that  it  was  intended  for  him; 
3iB,t  the  money  went  to  him,  and  so  there  was  no  forgery  and 
£he  hank  is  not  liable. 

It  would  seem  that  upon  so  plain  a  proposition  the  decisions 
ihould  be  unanimous ;  but  it  is  not  so.  To  say  that  the  money 
was  intended  for  the  one  who  had  committed  the  fraud  is  simply 
U>  say  that  the  fraud  was  complete.  It  is  a  surprising  doctrine 
Chat,  if  A  can  successfully  personate  B,  he  thereby  escapes  being 
guilty  of  forgery  in  signing  B's  name  on  a  check  of  Cs.  Of 
course,  C  intended  the  money  ^^^  to  go  to  him  as  an  actual 
person,  but  only  because  he  supposed  that  he  was  the  person 
whom  he  represented  himself  to  be.  Can  the  imposition  upon 
C  justify  A's  personation  and  signature  of  B?  If  C  had  sent 
his  check  to  B  by  A,  and  the  latter  had  written  B's  indorsement 
thereon,  no  one  would  say  that  it  was  not  forgery.  How  does 
it  change  the  case  when  A  gets  the  check  by  making  C  believe 
that  he  is  B  ?  In  one  case  G  sent  it  to  B,  and  in  the  other  he 
supposed  that  he  handed  it  to  B  directly.  In  both  cases  it  was 
intended  for  B. 

The  plaintifPs  counsel  has  well  said,  in  this  case,  that  any 
decision  to  the  effect  that  a  bank  is  protected  in  paying  a  check 
to  an  impoeter  who  has  forged  the  payee's  name  on  the  check, 
upon  the  ground  Ihat  it  carries  out  the  actual  intent  of  the 
drawer,  is  based  upon  a  manifest  fallacy. 

Moreover,  of  what  consequenoe  is  the  intent  of  the  drawer  of 
ihe  cheeky  ^^^  ^^  direction  is  to  pay  to  the  party  named? 
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He  has  the  light  to  assume  that  the  bank  will  pay  to  the  pulf 
aa  directed.  In  this  caae  the  money  was  intended  for  Hi^ 
becanse  his  was  the  only  name  suggested ;  he  had  been  looted  ip 
and  f  onnd  to  be  responsible.  It  is  a  penrersion  of  words  to  ay 
that  it  was  intended  for  Potter,  simply  becanse  he  had  fnih- 
lently  impersonated  Haskell  and  led  the  plaintiff  to  beUm  fiat 
he  was  Haskell.  The  phuntifl  did  not  intend  to  let  Potter  hiii 
money;  his  check  showed  he  was  not  to  have  i^  becanse  it  ni 
made  payable  to  Haskell.  When,  therefore.  Potter  fniidB* 
lently  indorsed  Haskell's  name  on  the  check,  it  was  a  tjped 
case  of  forgery.  It  waa  a  false  signature^  with  intent  to  d^ 
ceiTO. 

The  defendant  relies  on  Bobertson  t.  Coleman,  141  UaaL  29, 
55  Am.  Bep.  471,  4  N.  E.  619,  where  the  suit  was  by  a  hoid* 
against  the  maker  of  a  check.  The  payee  had  assmned  flu 
name  of  another  and  obtained  the  check  as  the  price  for  stotat 
property  sold  by  the  defendants  as  auctioneers.  The  dedaoa 
was  for  the  plaintiff,  and  good  gronnd  is  given  for  it  in  te 
opinion,  in  this,  that  the  plaintiff  was  a  bona  fide  holder  wifr 
out  notice,  and  that  the  defendants  simply  supposed  the  pijM 
to  be  Charles  Barney,  of  Swanzey,  but  not  from  any  false  r^* 
resentation  ^^  made  to  them.  Had  the  opin»m  sto^ 
there,  no  ease  of  fraud  would  have  appeared.  But  the  ooot 
put  these  facts  aside  as  immaterial,  and  then  said:  *% 
was  the  person  intended  by  the  defendants  aa  the  payee  d 
the  check,  designated  by  the  name  he  was  called  in  the  trail* 
action,  and  his  indorsement  of  it  was  the  indorsement  of  ik 
payee  of  the  check  by  that  name.  The  contract  of  the  defend- 
ants was  to  pay  the  amount  of  the  check  to  this  person  or  Ui 
order,  and  he  has  ordered  it  paid  to  the  plaintiff.''  No  autbori- 
ties  are  cited  in  the  opinion,  but  the  case  has  been  dted  as  u 
authority  since:  See  Emporia  Bank  t.  Shotwell,  35  Kan.  3(iH 
57  Am.  Rep.  171, 11  Pac.  141 ;  United  States  v.  National  ExA 
Bank,  45  Fed.  168 ;  Land  Title  etc  Co.  t.  Northwestern  Kti 
Bank,  196  Pa.  St  230,  79  Am.  St  Eep.  717,  46  Aa  420;  Rnt 
Nat  Bank  y.  American  Ezch.  Nat  Bank,  49  N.  Y.  App.  ttr* 
349 ,  63  N.  Y.  Supp.  58. 

These  cases  lose  sight  of  the  distinction  between  real  ao^ 
fictitious  persons.  In  the  latter  case  there  is  nobody  to  inqoiff 
about;  no  one,  in  fact,  misrepresented;  no  one  in  the  mind  d 
one  party  other  than  the  person  with  whom  he  is  dealingi  ^ 
the  case  of  a  real  person,  however,  one  party,  having  him  it 
mind,  satisfies  himself  about  the  req)on6ibilii7  of  such  psrtf 
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supposes  that  he  is  dealing,  not  with  the  person  who  is  in 
before  him,  but  with  the  one  whom  he  has  in  mind  and 
rli^om  the  one  before  him  falsely  personates.  Thus,  in  Mead  t. 
E^oimg,  4  Term  Eep.  28,  it  was  held  that  where  a  bill  of  ex- 
ihAnge  got  into  the  hands  of  one  of  the  same  name  as  the  payee, 
iTe^  such  person,  knowing  that  he  was  not  the  person  in  whose 
Favor  it  was  drawn,  was  guilty  of  forgery  in  indorsing  it. 

In  Bobarts  t.  Tucker,  16  Q.  B.  660,  16  Jur.  987,  it  was  held 
tilxat  a  banker  could  not  debit  his  customer  with  the  payment 
Exrade  to  one  who  claimed  through  a  forged  indorsement  made 
by  the  solicitor  of  the  payee.    That  was  not  a  case  of  misrepre-^ 
semtation  of  persons,  but  it  is  referred  to  in  Yagliano  y.  Bank 
o:f    England,  23   Q.   B.  243,  as  having  settled  the  relations 
l>etween  bankers  and  customers  for  many  years.    This  latter 
case  came  under  the  bills  of  exchange  act,  and  it  was  held  that 
as  the  bill  was  not  made  to  a  fictitious  or  nonezisting  person,  it 
coxQd  not  be  treated  as  a  bill  payable  to  bearer,  and  so  defend- 
ants could  not  be  protected  in  a  payment  under  a  ***  false  in- 
dorsement.   Although  this  last  decision  was  overruled  in  Bank 
of  England  v.  Vagliano  (1891),  L.  B.  App.  Cas.  167,  on  a 
close  division,  Bobarts  v.  Tucker,  16  Q.  B.  560,  which  was  a 
Oase  of  forgery,  as  this  one  is^  was  not  overruled. 

In  Armstrong  v.  National  Bank,  46  Ohio  St.  612, 16  Am.  St. 
Rep.  656,  22  N.  E.  866,  it  is  held  that  even  where  the  payee  is 
nonexisting,  the  rule  making  such  paper  payable  to  bearer  does 
not  apply  where  the  maker,  supposing  the  payee  to  be  a  real 
person  and  intending  payment  to  be  made  to  such  person,  is 
induced  by  fraud  so  to  draw  it  In  Graves  v.  American  Ezch. 
Bank,  17  N.  Y.  205,  it  was  held  to  be  forgery  for  one,  not  the 
payee  of  a  bill,  but  bearing  the  same  name,  to  indorse  and  trans- 
fer it,  knowing  that  he  was  not  intended  as  the  payee. 

The  true  rule  is  well  stated  in  the  headnotes  of  Bogers  v. 
Ware,  2  Neb.  29,  as  follows:  *lf  the  bill  run  to  a  fictitious 
payee  it  is  as  if  drawn  payable  to  bearer,  and  indorsement  is 
not  necessary.  But  if  it  be  payable  to  some  person  known  at 
the  time  to  exist,  and  present  to  the  mind  of  the  drawer  when 
he  made  it,  as  the  parfy  to  whose  order  it  was  to  be  paid,  the 
genuine  indorsement  of  such  payee  is  necessary.  Nor  is  the 
case  changed  by  the  circumstance  that  the  partjr  who  induced 
{he  drawer  to  make  such  bill  defrauded  him  in  so  doing.'' 

Bowe  V.  Putnam,  131  Mass.  281,  is  to  the  same  effect,  but 
is  not  referred  to  in  Bobertson  v.  Coleman^  141  Mass.  231,  65 
Am.  St.  Bep.  471,  4  N.  E.  619. 
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The  atteBtion  of  counsel  was  called  to  the  negotiable  iostn* 
menta  act.  Public  Laws,  January,  1899^  caption  674,  sectin 
Sly  which  ia:  ''Where  a  signatnie  is  forged  or  made  withont&e 
authority  of  the  person  whose  signature  it  purports  to  be,  it 
is  wholly  inoperatiye;  and  no  right  to  retain  the  instnu&OKtff 
to  give  a  discharge  therefor,  or  to  enforce  payment  fhenof 
against  any  party  thereto,  can  be  acquired  through  or  imier 
such  signature  unleaa  the  party  against  whom  it  is  sought  to  cfr 
force  such  right  is  precluded  from  setting  up  forgery  or  vnt 
of  authority/' 

This  statute  coyers  this  case.  We  haye  referred  to  auftoii- 
ties  because  the  defendant's  counsel  so  earnestly  and  ably  l^ 
gued  that  the  act  did  not  alter  the  law-merchant  that  it  ^ 
aeemed  proper  to  show  that  the  law  in  this  respect,  outside  of 
the  act,  is  in  a  yery  unsatisfactory  states  and  that  the  a^  ii 
right  We  do  not  think  that  the  act  does  alter  the  law  as  it  was 
when,  a  few  years  ago,  it  seems  to  haye  been  switched  off  on  i 
fallacy  in  some  places.  One  of  the  adyantages  of  the  ad  ii 
in  settling  the  question.  Waiying  the  question  of  torgpjt 
about  which  the  cases  we  haye  cited  differ,  the  signature  in  fta 
case  is  clearly  one  ''made  without  the  authority  of  the  persoa 
whose  signature  it  purports  to  be,''  and,  therefore,  it  is  'SrhoUj 
inoperatiye."  This  being  so,  the  defendant  cannot  justify  it» 
action  under  it,  there  being  no  eyidence  of  any  conduct  by  tte 
plaintiff  to  mislead  the  defendant  and  so  to  estop  his  pieBest 
daim.  As  the  case  stood,  the  plaintiff  had  ordered  money  paii 
to  Haskell.  The  bank  had  not  so  paid  it  The  fact  tiiat  tht 
plaintiff  had  been  imposed  upon  did  not  relieye  the  bank  from 
its  duty  to  see  that  the  money  was  paid  according  to  order.  The 
case  should  haye  gone  to  the  jury. 
New  trial  granted. 

On  the  Liability  for  Paying  Forged  Checks,  see  the  nflso- 
graphic  note  to  People's  Bank  y.  Franklin  Bank,  17  Am.  St  Bi^ 
889-809.  Consult,  also,  the  recent  cases  of  Land  etc  Co.  y.  Noctt* 
western  Nat  Bank,  196  Pa.  St  280,  79  Am.  St  Bep.  717.  46  Afl- 
420;  Barter  y.  Mechanics'  Nat  Bank,  63  N.  J.  L.  678,  76  Am.  St 
Rep.  224.  44  Atl.  715;  Metropolitan  Nat.  Bank  y.  Merchants'  Nat 
Bank,  182  IlL  867,  74  Am.  St  Rep.  180,  55  N.  E.  360. 
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WHIPPLE  T.  GUILE. 

[22  B.  L  676,  48  AtL  985.) 

BQUITT  PRAOTIOB.— A  MOTION  TO  DISMISS   A  BII/L 
MISJOINDBB  OF  PARTIBS  PLAINTIFF  BlAY  BB  MADB 
.AJ^BSB  an  answer  has  been  filed. 

NXnSANCB-^OINDBR  OF  PARTIES  IN  SUITS  TO  ABATB. 

^WEtBBB  THB  OWNBBS  OF  SBPABATB  PARGBLS  OF  RBAL 

PROPBRTY  situate  In  the  same  neighborhood  are  all  injured  in 

-tt&e  same  manner  by  an  alleged  nnisiuice^  they  may  Join  in  a  suit 

^te>  reatraln  its  continuance. 


for  a  mandatory  injunction  to  restrain  the  continuance 
•of  a  nuisance.    Assumpsit  on  motion  to  dismiss  the  bilL 

Cooke  &  Angell,  for  the  complainants. 

Edwards  &  Angell^  for  the  respondents. 

076  STINESS,  C.  J.  The  complainants,  who  are  owners 
«nd  tenants  of  separate  estates  in  the  yicinity  of  the  respond- 
•ents'  mill,  filed  this  bill  to  restrain  the  respondents  from  run- 
ning their  mill  during  the  night-time,  upon  the  ground  that,  so 
run,  it  is  a  nuisance.  An  answer  was  filed,  and  both  parties 
have  submitted  for  allowance  issues  of  fact  to  be  tried  by  a 
jury.  The  respondents  now  move  to  dismiss  the  bill  for  mis- 
joinder of  parties. 

The  questions  raised  are  whether  there  is  a  misjoinder  of 
parties,  and  if  so,  whether  the  motion  to  dismiss  can  be  made 
after  answer  filed.    They  can  be  considered  together. 

The  respondents,  in  support  of  their  motion,  claim  that  there 
is  a  misjoinder  because  each  owner  and  his  tenants  in  a  ^''^ 
eingle  house  could  have  filed  a  bill  and  made  as  complete  a  case 
as  in  a  bill  by  all  the  owners  together;  that  the  question  of 
nuisance  as  to  one  house  is  independent  of  the  issue  of  a  nui- 
sance as  to  another  house,  and  hence  that  the  present  bill  is  a 
•consolidation  of  a  number  of  distinct  cases. 

If  this  were  so,  there  could  be  no  doubt  that  the  bill  should 
be  dismissed,  whether  the  motion  came  after  answer  or  not,  be- 
<!au8e  a  court  cannot  try  several  cases  in  one,  nor  give  separate 
and  unrelated  judgments  to  different  parties  in  a  jingle  suit 
If  interests  are  such  as  to  present  diverse  issues  or  to  hinder 
the  court  in  entering  an  adequate  decree,  of  course  the  suit 
should  be  dismissed  at  any  stege ;  for  it  would  be  idle  to  com- 
pel parties  to  go  on  to  an  end  which  the  court  could  not  embody 
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in  a  judgment  Bnt  ve  do  not  fhink  {hat  the  complauiiiili  k 
this  cue  an  in  mich  a  plight  Thejr  allege  a  coEmmon  inj^ 
and  aeek  a  common  remedy  which  is  not  divisible,  and  wfaidk, 
if  obtained  by  one,  innres  equally  to  the  benefit  of  alL  T)» 
eases  relied  on  by  tiie  respondents  hold  that  OTen  in  a  case  like 
tiiis  there  cannot  be  a  joinder  of  parties;  bnt  an  examinatioa  of 
tiiose  cases  shows  how  a  rale  of  law  may  grow  from  a  preoedeat 
whidi  does  not  warrant  the  sabseqnent  evolution. 

In  Jones  v.  Del  Bio  (1823)^  1  Tnm.  &  B.  297,  a  bill  vss 
filed  by  three  persons,  who  were  subscribers  to  a  loan  to  the 
Pemyian  goy^nment^  against  the  envoy  of  the  government  fo^ 
a  return  of  the  amonnts  paid  by  them,  alleging  frand.  The 
court  held  that  each  party  had  a  several  and  distinct  demand, 
and  hence  they  could  not  file  one  bOL  The  parties  had  not 
a  common  cause,  and,  as  to  smoonts  at  least  could  not  have 
a  common  decree.  There  might  have  been  fraud  with  respect 
to  one  subscriber  and  not  to  the  oQier%,  which  would  have  iiK 
volved  separate  defenses. 

In  Hudson  v.  Maddiscm  (1841),  12  Sim.  416,  the  court  held, 
upon  the  authority  of  Jones  v.  Del  Bio  (1823),  1  Turn,  ft  B. 
297,  fliat  five  owners  of  separate  tenements  could  not  unite  ia 
a  bill  to  restrain  the  erection  of  a  steam-engine  and  chimney  ss 
a  nuisance,  because  the  decree  would  have  to  provide  for  five 
different  cases.  But  obviously  this  was  not  so.  They  sus- 
tained a  common  '"^  injury  and  sought  a  common  remedy. 
One  injunction  would  answer  all  their  purposes  as  well  as  five. 
There  was  no  occasion  for  five  decrees,  since  nothing  was  asked 
for  by  them  but  an  injunction.  They  did  not  seek  to  enforce 
separate  demands,  as  in  Jones  v.  Del  Bio  (1823),  1  Turn.  &  B. 
297,  to  which  an  injunction  was  simply  incidentaL  There  was 
no  similarity  in  the  two  cases. 

The  defendants  cite  some  cases  in  this  country  which  have 
followed  Hudson  v.  Maddison  (1841),  12  Sim.  416,  vis.:  Mason 
V.  Presbyterian  Hospital,  30  Pitts.  Leg.  Jour.,  N.  S.,  859; 
Hinchman  v.  Paterson  etc.  B.  B.  Co.,  17  N.  J.  Eq.  75,  86  Am. 
Dec  262;  Fogg  v.  Nevada  By.  Co.,  20  Nev.  429,  23  Pac  840. 
These  rest  upon  Hinchman  v.  Paterson  etc.  B.  B.  Co.,  which 
cites  Jones  v.  Del  Bio  (1823),  1  Turn,  ft  B.  297,  as  deciding 
the  same  point  as  Hudson  v.  Maddison  (1841),  12  Sim-  416. 
We  think  they  are  clearly  wrong. 

The  defendants  call  our  attrition  to  a  question  put  bf  Jeasd^ 
M.  B.,  in  Appleton  v.  Paper  Co.,  45  L.  J.  Ch.,  N.  S.,  OT6,  in 
illustration  of  "the  real  essence  of  the  diflScnlty  with  a  bill  like 
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Ika.^  in  the  case  at  bar.*  The  qnestioii  was>  ^V  Iwenty  people 
irere  hurt  in  a  railway  collision  would  that  be  a  common  injury, 
isid  could  they  all  join  as  plaintiffs  in  one  action  for  compensa- 
tion. F*  Of  course  they  could  not,  because  the  extent  of  injury 
would  be  different  in  each  case  and  require  a  separate  assess- 
Enexit  and  judgment  But  if  they  were  creditors  of  the  railroad 
ooxnpany  Ihey  could  join  in  a  bill  for  a  receiyer.  The  control- 
ling question  is  not  that  of  diversity  in  interest,  but  of  unity 
in  remedy. 

It  is  one  of  the  offices  of  equity  to  preyent  a  multiplicity  of 
suits.  Why,  then,  should  it  compel  several  suitors,  seeking  the 
same  and  a  single  remedy,  to 'file  separate  bills?  It  is  familiar 
and  unquestioned  practice  for  creditors  and  stockholders  to 
unite  in  bills  for  a  common  remedy,  although  their  debts  and 
stock  may  vary  in  amount.  This  practice  has  been  recognized 
in  this  state:  See  Hazard  t.  Durant,  9  B.  I.  602;  Vernon  t. 
Reynolds,  SO  B.  I.  552,  40  kH.  419 ;  Ball  y.  Ball,  20  B.  I.  520, 
40  Aa  234. 

It  is  also  sustained  by  numerous  cases  in  other  states. 
Among  them  is  Bowbotham  y.  Jones,  47  N.  J.  Eq.  337,  20  Ati. 
731.    That  case  holds  that  several  owners  of  disthict  tenements 
may  join  in  a  suit  to  restrain  a  nuisance  which  is  common  to 
all  of  them  and  affects  them  in  a  similar  way.    It  makes  no 
Tef  erence  '^^  to  the  previous  case  of  Hinchman  y.  Paterson 
etc.  B.  B.  Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec.  252,  but  in  view  of 
the  decision  we  assume  that  the  last-named  case  is  no  longer 
regarded  as  law  in  New  Jersey:  See,  also,  to  the  same  effect, 
Ballott  y.  Hopkinton,  4  Gray,  324;  Sullivan  v.  Phillips,  110 
Ind.   820,   11    N.   E.  300;   Pettibone  v.   Hamilton,  40  Wis. 
402;  Snyder  v.  Cabell,  29  W.  Va.  48,   1  S.   E.   241;   Gil- 
lespie T.  Forrest,  18  Hun,  110;  Peck  v.  Elder,  3  Sand.  126; 
Poot  V.  Brcmson,  4  Lans.  47 ;  Watertown  v.  Cowen,  4  Paige, 
610,  27  Am.  Dec.  80;  Bobinson  v.  Baugh,  81  Mich.   290; 
HendrickBon  v.  Wallace,  31  N.  J.  Eq.  604. 
The  motion  to  dismiss  the  bill  is  overruled. 


Vnisanee.— Joinder  of  several  persons  In  a  blQ  to  restrain  a 
nuisance  Is  permissible  when  It  Is  a  common  injury  to  their  several 
tenements:  Murray  v.  Hay.  1  Barb.  Ch.  69,  43  Am.  De^  TTO; 
taiMT  T.  Hart,  n  Mich.  128,  16  Am.  8t  Bep.  248,  88  N.  W. 
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FIXTUKBS-OBNERAL  RULE  TO  DBTKRMINB  WHAT 
ARB.~WliateTer  la  cmce  annexed  to  the  freehold  by  Ha  vwsa, 
to  be  naed  and  enjoyed  in  connection  therewitb,  becomea  put  d, 
the  realty,  and  paaaea  by  a  conveyance  thereof. 

FIXTURES— MODE  OP  AFFIXING  IS  NOT  CONCLUSIVE. 
It  la  not  neceaaary  to  impoae  upon  a  chattd  the  character  of  & 
fixture  that  it  be  ao  affixed  to  the  realty  that  It  cannot  be  remored 
without  physical  injniy  thereto,  if  it  has  been  attached  with  t 
▼lew  of  enhancing  the  value  of  the. realty  and  for  the  purpose  of 
being  permanently  uaed  In  connection  therewith.  The  InteutioB  of 
the  owner  need  not  be  expresaed  in  worda,  but  most  ordinarily  be 
inferred  from  the  nature  of  the  articles  affixed,  the  relation  tad 
situation  of  the  partiea  interested,  the  policy  of  the  law  witk 
respect  thereto,  the  mode  of  annexation  and  the  pmiKMe  for  wliMi 
It  was  made^  The  question  whether  chattels  are  to  be  regarded 
aa  llxturea  depends  less  upon  the  measure  of  their  annexatta 
than  upon  their  own  nature,  and  their  adaptation  to  the  purpose 
for  which  they  are  used. 

ELECTRIC  LIQHT  FIXTURES  which  take  the  place  tsd 
aerre  the  purpose  of  ordinary  gaa  fixtures,  though  they  may  b» 
remoTed  without  physical  injury  to  the  freehold,  must,  as  betwe» 
mortgagor  and  mortgagee,  be  regarded  as  part  of  the  retlty 
which  the  former  haa  no  right  to  detach  and  remoTe  after  a  nk 
baa  been  made  under  the  mortgage. 

TROVER-CONVERSION.^If  the  party  making  m  demand 
for  the  possession  of  chattels  is  himself  then  in  possession,  tad 
can  remove  it  If  he  sees  fit,  the  refusal  of  hia  demand  does  not 
conatitute  conversion  sufficient  to  sustain  an  action  of  trover. 

Trover  to  recover  for  the  conversion  of  certain  properly  in- 
dnded  in  which  were  electric  light  fixtures.  Judgment  for 
the  plaintiff  and  thereafter  plaintiffs  petitioned  for  a  new  trial 

Dennis  J.  Holland,  for  the  plaintiff. 

C.  M.  Lee  and  Tillinghast  ft  Murdock,  for  the  defendant 

•»*  TILLINGHAST,  J.  One  of  the  grounds  of  the  defend- 
ants'  petition  for  a  new  trial  is  that  the  trial  court  allowed  te^ 
timony  to  be  introduced  by  the  plaintiff  as  to  the  conversion  bf 
defendants  of  certain  electric  light  fixtures  which  had  been  at- 
tached to  the  Lake  View  Hotel  property  by  plaintiff,  while  sbe 
owned  the  saiue,  and  which  fixtures,  at  the  time  they  were  so 
attached,  were  intended  by  the  plaintiff  to  be  and  remain  a  paii 
of  the  real  estate.  She  did  not  detach  or  attempt  to  detach 
eaid  fixtures  until  some  time  after  the  hotel  property  was 
under  the  mortgage  thereof  given  by  her. 
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The  question  raised  by  the  ruling  complained  of  is  whether 
■nch  fixtures,  so  annexed  to  the  freehold,  remained  personal 
property  so  as  to  enable  the  mortgagor  to  maintain  trover 
against  the  purchaser  of  the  real  estate  at  the  mortgagee's  sale, 
for  refusal  to  give  them  up  on  demand. 

•**  There  is  considerable  conflict  in  the  authorities  as  to 
irhether  such  fixtures  pass  by  a  conyeyance  of  the  land  on 
irhich  they  are  placed  or  with  which  they  are  connected.    Un- 
der the  New  York  decisions,  gas  fixtures  which  are  screwed 
onto  the  gas-pipes  of  a  building  are  held  not  to  be  so  attached 
to  the  building  as  to  form  part  of  the  realty.    The  decisions 
there  seem  to  proceed  upon  the  ground  that  such  fixtures  as  are 
capable  of  being  easily  detached  from  the  building  without  phy- 
sical injury  thereto  are  mere  furniture,  and  therefore  not  ap- 
purtenances to  the  building:  See  McEeage  y.  Hanoyer  Fire  Ins. 
Co.,  81   N.  Y.  38,   37   Am.   Bep.  471,   and   cases   cited.    In 
Vaughen  y.  Haldeman,  33  Pa.  St.  522,  75  Am.  Dec.  622,  it  was 
held  ih^t  gas  fixtures  attached  to  the  gas-pipes  by  the  owner  of 
the  premises  were  mere  personal  chattels,  and  not  fixtures  in 
the  proper  sense  of  the  term,  and  hence  did  not  pass  by  a  sher- 
iff's deed  of  the  real  estate.    In  partial  support  of  the  opinion 
the  court  cites  Lawrence  y.  Kemp,  1  Duer,  363,  where  it  was 
decided  that  gas  fixtures,  when  placed  by  a  tenant  in  a  shop  or 
etore,  although  fastened  to  the  building,  are  not  fixtures  as  be- 
tween landlord  and  tenant;  and  also  Wall  y.  Hinds,  4  Gray, 
256,  64  Am.  Dec.  64,  where  it  was  held  that  a  lessee  could  take 
away  gas-pipes  put  in  by  him  into  a  house,  leased  to  him  for 
a  hotel,  and  kept  in  place  in  the  rooms  by  metal  bands,  though 
some  of  them  passed  through  wooden  ornaments  of  the  ceiling, 
which  were  cut  away  for  their  remoyal.    From  the  fact  that 
the  court  cited  these  cases,  it  would  seem  that  it  took  the  yiew 
that  substantially  the  same  rule  obtains  regarding  fixtures  be- 
tween yendor  and  yendee  of  real  estate  as  obtains  between  land- 
lord and  tenant,  which  is  clearly  not  so.    The  other  case  cited 
in  support  of  the  opinion,  yiz.,  Montague  y.  Dent,  10  Rich.  135, 
67  Am.  Dec.  572,  was  clearly  in  point,  as  there  it  was  held  that 
gas  fixtures,  such  as  chandeliers  and  side  brackets,  attached  to 
the  gas-pipes  by  the  owner  of  the  premises,  were  mere  personal 
property  and  not  fixtures,  and  hence  did  not  pass  by  a  sheriff's 
sale  of  the  real  estate  to  which  they  were  attached. 

In  Minnesota  the  same  rule  obtains  as  to  gas  fixtures,  al- 
though the  court,  while  holding  that  they  are  not  part  of  the 
realty,  admits  that  it  is  only  by  reason  of  an  arbitrary  and 
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incoBsiBteiit  exception,  which  has  been  efltaUiabed  by  the  an- 
thoritiee,  that  it  feels  called  npon  to  so  hold.  The  ooart  np 
that  the  distinction  between  radiators^  which  it  holds  to  be  put 
of  the  realty,  and  gas  fixtoies  is  not  dear  in  principle:  See 
Capehart  v.  Foster,  61  Ifinn.  132,  62  Am.  St  Bep.  582,  63  K. 
W.  257. 

In  speaking  of  radiators  the  conrt  says :  ^ndi  radiators  sre 
an  essential  part  of  snch  plant,  and  are  rarely  famished  by  ten- 
ants or  temporary  occupants  of  buildings  aa  a  jmrt  of  the  fur- 
niture brought  with  them  or  carried  away  with  them,  but  the 
owner  who  furnishes  the  rest  of  such  plant  usually  furnishes  the 
radiators  also.  When,  under  ordinary  circmnstimoes,  the  own- 
er of  the  building  attaches  such  radiators  to  his  steam  plant, 
it  should  be  held  that  he  intended  them  to  be  permanently  in- 
nexed  to  the  realty.  We  are  dted  to  National  Bank  t.  North, 
160  Pa.  Si  803,  28  Atl.  694,  which  holds  to  the  contrary.  This 
case  holds  that  such  radiators  are  analogous  to  gaa  fixtures,  snd 
therefore  not  a  part  of  the  realty.  By  following  the  same  pro- 
cess of  reasoning  by  analogy  you  would  strip  a  house'  of  all 
modem  improTements,  and  by  continuing  the  process  yon  would 
oyertum  the  greater  part  of  the  law  of  fixtures.  A  correct  rok 
should  not,  in  this  manner,  be  OTertumed  by  an  inconsistent  ex- 
ception.** The  court  did  hold,  however,  that  the  electric  annun- 
ciator, which  was  attached  to  the  wall  and  to  all  the  wires  of 
the  electric-call  or  electric-bdl  system  of  the  hotel,  was  a  part 
of  the  realty. 

Massachusetts  decisions  are  classed,  in  the  American  snd 
English  Encyclopedia  of  Law,  Tolume  13,  new  edition,  666,  with 
those  which  hold  that  gas  fixtures  are  not  a  part  of  the  realty 
as  between  vendor  and  vendee,  and  the  plaintiff's  coimael  cites 
Outhrie  v.  Jones,  108  Mass.  191,  and  Towne  v.  Fiske,  127  Mass. 
125,  34  Am.  Bep.  353,  in  support  of  this  view.  The  first-named 
case  is  clearly  not  in  point,  as  it  was  a  case  between  landlord 
and  tenant.  And  moreover  it  appears,  by  the  second  opinion 
given  in  the  case  (see  page  195),  that  the  first  one  was  mate- 
rially modified. 

The  second  case,  while  it  holds  that  gas  fixtures  are  in  the 
nature  of  furniture  and  do  not  lose  their  character  as  chattels 
^''^  by  being  a£Szed  to  the  house  by  screws  and  cement,  is  not 
clearly  in  point  as  an  authority  in  the  case  before  us,  for  the 
reason  that  the  gas  fixtures  and  other  fixtures  in  question  in 
that  case  were  purchased  and  afiBxed  to  the  house  by  the  plain- 
tiff, who  was  not  the  owner  thereof,  but  who  had  taken  poases- 
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sion  tmder  a  mere  verbal  agreement  for  ilie  purchase  thereof. 
ITo  deed  was  eyer  giyen^  and  the  qnesticm  which  arose  in  the 
case  was  whether  the  gas  fLztores^  portable  furnace,  and  certain 
other  things  which  the  plaintiff  had  attached  to  the  house  dur^ 
ing  the  time  of  his  ocenpancy  thereof  became  part  of  the  realty, 
and  the  court  held  that  they  did  not.  The  fact  that  the  court 
in  support  of  its  opinion  cited  Guthrie  v.  Jones,  108  Mass.  191, 
inrould  seem  to  indicate  that  it  treated  the  case  before  it  as  one 
between  landlord  and  tenant  rather  than  as  one  between  a 
vendor  and  yendee  of  real  estate. 

iicConnell  v.  Blood,  123  Mass.  47,  25  Am.  Bep.  19,  is  more 
nearly  in  point  as  an  authority  for  the  plaintiff,  and  it  may 
be  that  the  language  there  used  by  the  court  is  broad  enough  to 
include  gas  fixtures  in  the  category  of  articles  which  do  not  be- 
come part  of  the  realty  by  being  affixed  thexeto.    Like  the  case 
before  us,  it  was  one  where  the  rights  of  the  parties  were  to 
be  determined  by  the  rules  which  apply  between  mortgagor  and 
mortgagee  upon  a  foreclosure  sale  of  the  realty.    The  court 
says:  '^any  things  which,  as  between  landlord  and   tenant^ 
-would  be  remoyable  as  chattels  are  regarded  as  part  of  the  real* 
ty  in  fayor  of  a  mortgagee.    In  ascertaining  what  articles  haye 
become  part  of  the  realty,  regard  must  be  had  to  the  manner 
in  which,  the  purpose  for  which,  and  the  effect  with  which  they 
are  annexed.  ....  Whateyer  is  placed  in  the  building  by  the 
mortgagor  to  carry  out  the  obyious  purpose  for  which  it  was 
erected,  or  to  permanently  increase  its  yalue  for  occupation,  be- 
comee  part  of  the  realty,  though  not  so  fastened  that  it  cannot 
be  remoyed  without  serious  injury  either  to  itself  or  to  the 
building.    On  the  other  hand,  articles  which  are  put  in  merely 
as  furniture  are  remoyable,  though  more  or  less  substantially 
fastened  to  the  building.    So,  too,  machines  not  essential  to 
the  enjoyment  and  use  of  ®*®  a  building,  occupied  as  a  manu- 
factory, nor  especially  adapted  to  be  used  in  it,  are  remoyable, 
though  fastened  to  the  building,  when  it  is  clear  that  the  pur- 
pose of  fastening  them  is  to  steady  them  for  use  and  not  to 
make  them  a  permanent  part  of  or  adjunct  to  the  building.*' 

But  conceding  that  the  Massachusetts  decisions  are  in  har- 
mony with  those  of  the  other  states  aboye  referred  to,  yet,  as 
the  contrary  yiew  is  taken  by  other  courts  of  last  resort,  and 
as  we  are  not  bound  by  any  preyious  decision  of  our  own  court 
in  the  premises,  we  fed  at  liberty  to  adopt  a  different  rule,  and 
one  which,  as  it  seems  to  us,  is  more  logical  and  more  in  keep- 
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iag  with  the  true  idea  as  to  what  conatitiitea  and  goes  to  mate 
up  real  estate  as  between  the  vendor  and  yendee  theieol 

We  think  the  correct  rale  of  law  in  such  caaea  is  the  com- 
mon-law role,  via. :  That  whatever  is  once  annexed  to  the  free- 
hold which  is  designed  by  the  owner  thereof  to  be  naed  and  en- 
joyed in  connection  therewith  becomea  a  part  of  the  realty  and 
pBBaes  with  the  conveyance  thereof:  Gneme  t.  Cnllen,  23  Gnti 
290.  And  although  thia  rule  does  not  obtain^  as  between  land- 
lord and  tenanty  in  relation  to  articles  attached  to  the  fredboM 
for  ornamental  or  domestic  use,  and  also  with  regard  to  trade 
fixtures^  BO  called,  yet  that  it  does  obtain  and  should  be  strictly 
enforced  as  between  vendor  and  vendee.  It  ia  doubtless  tnie 
that,  as  a  general  thing,  a  tenant  may  remove  whateva  he  baa 
added  to  the  realty  when  he  can  do  so  without  injury  to  the 
freehold,  '^unless,''  as  said  by  Fidd,  J.,  in  Sanda  t.  Pfeiffer,  10 
Cal.  264,  '^it  has  become  by  its  manner  of  addition  an  integral 
part  of  the  original  premises.  But  not  so  a  vendor.  As  against 
him,  all  fLztures  pass  to  his  vendee,  even  though  erected  for  the 
purposes  of  trade  and  manufacture,  or  for  ornament  or  domestie 
use,  unless  specially  reserved  in  the  ccmveyance.'*  And  the 
same  strict  rule  which  applies  between  heir  and  executor  appUes 
equally  between  vendor  and  vendee  and  between  mortgagor  and 
mortgagee:  2  Kent's  Gonmientariee,  411-413. 

We  are  aware  that  it  has  been  held  in  some  cases  that  in  or- 
der to  give  chattels  the  character  of  fixtures  they  must  be  *"* 
so  afiSxed  to  the  realty  that  they  cannot  be  removed  without  phy- 
sical injury  thereto;  but  we  think  the  better  opinion,  as  wdl 
aa  the  better  reason,  is  the  other  way,  and  in  favor  of  r^ard- 
ing  everything  as  a  fixture  which  has  been  attached  to  the  realty 
with  a  view  to  enhance  the  value  thereof  and  for  the  pturpose 
of  being  permanently  used  in  connection  therewith.  Nor  is  it 
necessary  that  the  intention  of  the  owner  in  affixing  sudi  ar- 
ticles should  be  expressed  in  words,  for  it  may  be,  and  ordinar- 
ily should  be,  inferred  from  the  nature  of  the  articles  a£Bxed, 
the  relation  and  situation  of  the  parties  interested,  the  i>olicj 
of  the  law  in  respect  thereto,  the  mode  of  annexation,  and  the 
purpose  or  use  for  which  it  is  made:  Hutchins  v.  Masterson,  46 
Tex.  554,  26  Am.  Bep.  289.  Under  the  old  law  the  principal 
test  as  to  what  was  or  was  not  a  fixture  was  said  to  be  the  nature 
of  the  physical  attachment  to  the  soiL  But  this  theory  baa 
long  since  been  exploded.  And,  as  said  by  Ifr.  Washburn  in 
his  work  on  Beal  Property,  volume  1,  fifth  edition,  22:  ^'While 
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oonrts  still  refer  to  Uie  character  af  the  annexation  aa  one  ele- 
ment in  determining  whether  an  article  is  a  fixture,  greater 
•tress  is  laid  upon  the  nature  and  adaptation  of  the  article  an- 
nexed, the  uses  and  purposes  to  which  the  land  is  appropriated 
at  the  time  the  annexation  is  made,  and  the  relations  of  the 
party  making  it  to  the  property  in  question,  as  settling  that  a 
permanent  accession  to  the  freehold  was  intended  to  he  made 
by  the  annexation  of  the  article'':  See,  also,  Dayis  ▼.  Mugan, 
56  Mo.  App.  311;  Ewell  on  Fixtures,  43,  and  cases  in  note  2. 

In  other  words,  the  question  whether  chattels  are  to  be  re- 
garded as  fixtures  depends  less  upon  the  manner  of  their  an- 
nexation to  the  freehold  than  upon  their  own  nature  and  their 
adaptation  to  the  purposes  for  which  they  are  used:  See  the 
leading  English  case  at  Elwes  t.  Mawe,  2  Smith's  Lead.  Cas., 
8fh  ed.,  169,  and  note. 

In  Farrar  v.  Stackpole,  9  Greenl.  157,  19  Am.  Dec.  201,  the 
court  said :  ''Modem  times  have  been  fruitful  of  inyentions  and 
improvements  for  the  more  secure  and  comfortable  use  of  build- 
ings as  well  as  of  many  other  things  which  administer  to  the 
enjoyment  of  life.  Venetian  blinds,  which  admit  the  air  and 
^^^  exclude  the  sun  whenever  it  is  desirable  so  to  do,  are  of 
xnodem  use;  so  are  lightning  rods,  which  have  become  common 
in  this  coxmtry  and  in  Europe.  These  might  be  removed  from 
liie  building  without  damage;  yet,  as  suited  and  adapted  to  the 
Inilding  upon  which  they  are  placed  and  as  incident  thereto, 
they  are  doubtless  part  of  the  inheritance  and  would  pass  by 
a  deed  as  appertaining  to  the  realty.'' 

In  Johnson  v.  Wiseman,  4  Met.  (Ky.)  357,  83  Am.  Dec.  475, 
the  question  arose  whether  chandeliers  and  gas  fixtures  passed 
hy  ihe  sale  of  the  house  in  question,  and  it  was  held  that  they 
did.  The  court  said:  ^There  can  be  no  doubt  that,  upon  the 
eale  of  the  freehold,  fixtures  will  pass,  in  the  absence  of  any 
express  provision  to  the  contrary.''  Speaking  of  the  fixtures  in 
question,  the  court  said :  ^'Purchasers  and  strangers  seeing  them 
in  their  appropriate  places,  and  no  objections  made  to  the  sale, 
would  regard  them  as  a  part  of  the  freehold,  and  wotQd  bid  for 
{he  property  with  the  belief  that  the  acquisition  of  it  would 
confer  upon  them  the  right  to  these  articles,  which,  from  their 
nature  and  position,  seemed  to  be  incident  to  and  part  there- 
of, and  thereby  be  induced  to  bid  more  than  they  would  other* 
vise  have  done.'' 
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WaliDil^  T.  ICilne,  7  Chxn.  B.,  N.  8.^  115,  is  a  atrdDgnJkr 
ity  f or  the  prineiple  Uiat  where  an  article  is  once  iffind  k) 
the  owner  of  the  f  ee^  though  only  a£Szed  by  bolis  and  tarn, 
it  u  to  be  ooniidered  as  a  part  of  the  realty,  at  all  erentg  ibn 
the  object  of  eettiiig  up  the  artidea  ia  to  enhance  the  Tdne  of 
tiie  premieee  to  whidi  they  are  annexed  f <«*  tiie  poipoaeB  te 
which  those  premises  are  applied :  See,  also,  HoOand  t.  Hods' 
son,  L.  B.  Y  CouL  P.  828;  Persona  t.  Copeland,  38  He.  637; 
Strickland  t.  Paricer,  64  Me.  263;  FHoe  ▼.  Brayton,  19  Ion 
811;  Teaff  ▼.  Hewitt,  1  Ohio  St  511,  69  Am.  Dec.  634;  Sliii 
Say.  Bank  v.  Kerdieval,  66  Ho.  682,  27  Am.  Bep.  310;  Pa  t. 
Pea,  36  Ind.  887;  Fediet  t.  Drake  (Ariz.,  1887),  12  Ffte.  694; 
Arnold  v.  Crowder,  81  HL  66,  26  Am.  B^.  260. 

Adopting  the  general  role,  then,  as  ^re  do,  fliai,  is  betteci 
the  Tender  and  Tendee  of  real  estate,  whatever  has  been  pliTB- 
cally  annexed  or  afBxed  thereto  by  the  owner,  mider  (be  eoi- 
ditions  aforesaid,  becomes  part  and  paixsel  thereof  and  pm 
with  the  ccmveyance  of  the  estate,  it  follows  that  the  ^"^  dee- 
trie  li{^t  fixtores  in  question,  which  take  the  place  of  snd  fan 
tiie  same  purpose  as  ordinary  gas  fixtures,  passed  to  the  defeod* 
ant  by  the  conveyance  referred  to,  and  hence  that  the  nliai 
complained  of  was  erroneous.  We  can  see  no  reason  whalm 
why  such  fixtures  are  not  as  much  a  part  of  the  realty  as  nda* 
tors,  water-f aucetsy  set-tubs,  bath-tubs,  and  bowk,  portable  fn^ 
naces  connected  with  hot-air  pipes  for  heating  the  buil^ 
storm-doors  and  storm-windows,  window-blinds,  whether  ioak 
or  outside,  fire-grates,  pumps,  mantds»  and  such  other  Qaaf 
as  are  annexed  to  the  freehold  with  a  view  to  the  improfeswBt 
thereof.  All  of  these  things,  Aough  mere  chattels  before  fliar 
annexation  to  the  freehold,  are  no  longer  such  after  thdr  afi* 
nexation,  any  more  than  the  other  materials  which  go  to  nub 
up  the  house,  but  then  become  part  and  parcel  of  the  real  ei* 
tate.  And  the  mere  fact  that  they  can  be  remoyed  therefroo 
without  physical  injury  to  the  freehold  does  not  change  thai 
character  as  between  the  vendor  and  vendee  of  the  really. 

That  the  authorities  upon  the  question  as  to  what  are  lix- 
tures  in  cases  of  J;his  sort  are  hopelessly  at  variance  is  appeient 
upon  even  a  casual  examination  thereof.  Indeed,  it  has  fI^ 
quently  been  said  that  there  is  no  other  legal  term,  in  so  ganaA 
use  as  the  word  ^'fixtures,''  to  which  there  has  been  more  difffi' 
ent  and  contradictory  significations  attached:  Ewell  on  Ki- 
turesy  !•    We  are  therefore  at  liberty,  as  before  suggested^  ti 
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~f  oUow  that  line  of  decisions  which  seems  to  us  the  most  reason- 
able and  logical;  and  the  condoaion  already  stated  has  been 
x«ached  in  that  way. 

In  relation  to  the  statement  hereinbefore  made,  to  the  effect 
i:hat  we  are  not  bonnd  by  any  former  decision  of  our  own  court 
in  the  premises,  it  is  proper  to  say  that  we  have  not  oyerlooked 
-the  definitiim  of  the  term  ^'fixtures''  as  laid  down  by  Greene, 
"C.  J.,  in  Providence  Oas  Co.  v.  Thurber,  2  B.  !•  16,  66  Am. 
Dec.  621.  But  as  that  was  not  a  case  where  the  gas  company 
owned  the  land  in  which  the  pipes  in  question  were  laid,  it 
is  not  opposed  to  the  view  which  we  have  now  taken.  Indeed, 
it  rather  supports  our  view,  as  the  court  said  that:  '^If  ®^  the 
^as  company  owned  the  land  in  which  the  pipes  were  laid,  we 
should  have  no  doubt  they  would  be  fixtures.'' 

Another  groxmd  upon  which  the  defendants  ask  for  a  new 
trial  is  that  the  damages  awarded  by  the  jury  were  excessive. 
We  think  it  ia  clear  that  this  ground  is  also  well  taken.  The 
^aznount  awarded  was  one  thousand  and  sixty-nine  dollars  and 
•eightyHseven  cents,  which  is  the  exact  footing  of  the  schedule 
▼alues  of  the  long  and  promiscuous  list  of  articles  which  the 
plaintiff  attached  to  her  declaration.  As  to  many  of  these  arti- 
•cles,  there  is  no  sufficient  evidence  that  they  ever  came  into  the 
defendants'  possession;  as  to  others,  it  is  very  dear  from  the 
-evidence  that  they  were  included  in  the  personal  property  mort- 
gage to  Mrs.  Owen,  which  mortgage  had  been  foreclosed  by  her 
before  the  commencement  of  this  action;  and  as  to  nearly  all 
of  the  articles,  it  is  evident  that  the  prices  fixed  thereon  by  the 
plaintiff  are  greatly  in  excess  of  their  real  value.  The  dia- 
mond ring,  for  which  the  jury  allowed  the  plaintiff  three  hun- 
dred dollars,  had  been  pledged  by  the  plaintiff,  according  to  her 
own  testimony,  to  Mrs.  Owen  as  security  for  a  loan,  which  loan 
had  not  been  paid,  and  hence,  of  course,  trover  would  not  lie 
for  it;  and  the  bath-tub  and  coal-grate  sued  for  were  evidently 
part  of  the  realty  under  the  rule  aforesaid.  Moreover,  as  to  the 
bath-tub,  although  there  was  not  a  word  of  testimony  offered 
•concerning  its  value,  the  jury  allowed  the  sum  of  one  hundred 
dollars  therefor.  The  evidence  also  shows  that  the  plaintiff  was 
in  possession  of  most  of  the  articles  sued  for  at  the  time  she 
made  the  demand  therefor  upon  the  defendants,  and  that  she 
could  then  have  removed  the  same  from  the  premises  if  she 
had  seen  fit.    This  being  so,  the  demand  and  refusal  as  to  them 

did  not  constitute  trover.    In  short,  under  the  evidence  sub- 
Am.  at.  B«p.,  Vol  LZXXIV-55 
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niitted^  irt  think  that  in  no  etent  can  the  ^aintilf  noofcr  «• 
cept  as  to  a  toj  few  and  relatively  xmimportant  part  of  tin 
artidlea  menticmed  in  aaid  Bchedule. 
FMitiai  for  new  trial  granted. 


nztorea.— Oaa  and  eleetrte  Vigtt  tManm  mad  tik/bm  hate  beca 
hM  aot  to  be  flztorea  aa  between  oMMtcncor  and  mortgi«M: 
San  ▼•  Law  Gnarantee  eta.  floe.,  11  WaA.  108^  H  Aak  flt  Bul 
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ELBOTION  OF  REMEDIES.— A  party  does  not  make  an 
.election  between  Inconsistent  remedies  unless  be  in  fact  bas  sncb 
remedies.  Hence  tbe  Institution  of  a  fruitless  action,  wblcb  a 
party  bas  no  right  to  maintain,  will  not  preclude  blm  f^m  as- 
serting tbe  rigbts  be  really  possesses. 

FIXTURES  —  RETAINING  OHARAOTER  AS  PERSON* 
ALTY.— Parties  may  by  agreement  retain  a  fixture  in  its  character 
as  personalty  notwithstanding  its  physical  annexation  to  a  build- 
ing; 

FIXTURES.— TO  CHANGE  PROPERTY  FROM  ITS  CHAT- 
TEL CHARACTER  to  that  of  real  estate,  it  is  necessaiy  that  there 
•bould  be  physical  annexation  of  tbe  chattel  to  tbe  realty,  adapta- 
tion of  tbe  improyement  to  tbe  use  to  which  the  realty  is  deyoted, 
and  Intent  of  the  person  causing  tbe  annexation  to  make  a  perma- 
nent Improyement  of  the  freehold. 

FIXTURES— CHATTEL  MORTGAGE— RIGHTS  OF  RE- 
ALTY MORTGAGEE.— Personal  property  incorporated  into  a  mort- 
gaged building,  with  the  intent  to  make  it  a  permanent  part  thereof 
becomes  a  part  of  tbe  mortgaged  security,  notwithstanding  the  yen- 
dor  reseryes  a  chattel  mortgage  thereon  to  secure  payment,  where 
tbe  real  estate  mortgagee  is  not  a  party  to  the  transactloni. 

FIXTURES— CHATTEL  CHARACTERr-REMOVAL  WITH- 
OUT INJURY— RIGHTS  OF  VENDOR  AND  MORTGAGEE.— A 
Tender  of  chattels,  which  are  permanently  annexed  to  mortgaged 
realty,  cannot  by  agreement  with  the  mortgagor  preserre  such 
chattels  in  their  character  as  personalty  as  against  tbe  mortgagee^ 
eyen  though  they  may  be  remoyed  without  injmy  either  to  tbe 
realty  or  to  the  yaloe  of  tbe  mortgage  security  as  It  existed  before 
tbe  annexation. 

Action  for  the  wrongful  eonveraion  of  personal  property. 

sold  to  one  Shurts  a  hot-air  f  umaoe  which  was  annexed 

dwsUiiig-hoiise  on  whidi  there  was  a  martauML  imdBr 
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a  contract  providing  that  if  it  failed  to  work  satisfactoiilf 
plaintiff  could  remove  it  The  fnmace  did  not  woik  veil, 
and  plaintiff  was  told  to  remove  it.  But  plaintiff  sued  to 
recover  on  the  contract  and  failed  to  recover.  The  real  esUte 
being  sold  nnder  mortgage,  plaintiff  sued  the  one  in  pocMiosion 
of  the  property  to  recover  possession  of  his  furnace. 

Tuller  ft  Lockney  and  D.  D.  Tuller,  for  the  appdknl 

Winkler,  Flanders,  Smith,  Bottum  ft  Yilas^  C  F.  Eawsett, 
and  J.  0.  Flanders,  for  the  reepondenL 

^  MABSHALL,  J.  The  first  point  made  by  appellant  Oat 
is  deemed  sufficiently  important  to  be  worthy  of  consid^ratiim 
is,  that  plaintiff,  having  elected  to  sue  upon  the  contract  when 
a  way  was  open  to  treat  it  as  at  an  end  and  to  take  the  pn^ 
erty  in  controversy,  was  legally  bound  thereby,  and  ih&t  the 
trial  court  should  have  so  held  by  dismissing  this  action.  The 
rule  is  quite  familiar  that  a  person  cannot  have  Ihe  benefit  of 
two  inconsistent  remedies  or  causes  of  action;  that  when  these 
are  such,  either  of  which  will  remedy  the  wrong  against  him, 
the  choice  of  one  forever  waives  the  oth^.  Many  applications 
of  that  have  been  made  by  this  court:  Warren  v.  Landry,  74 
Wis.  144,  42  N.  W.  247;  Crook  v.  First  Nat  Bank,  83  Wisi 
81,  85  Am.  St  Bep.  17,  52  N.  W.  1131;  Bank  of  Lodi  t. 
Washburn  etc.  Co.,  98  Wis.  547,  74  N.  W.  863;  Carroll  v. 
Fethers,  102  Wis.  436,  78  N.  W.  604.  It  was  very  r«oenily 
quite  thoroughly  discussed  in  Barth  v.  Lodtelholts,  108  Wis. 
562,  84  N.  W.  846.  Does  that  rule  apply  where  a  person,  sup- 
posing he  has  two  causes  of  action  for  the  satisfaction  of  his 
daim,  when  he  in  fact  has  but  one,  sues  upon  the  sappoaeS 
cause  which  has  no  existence,  and  is  defeated  on  that  ground  P 
Is  he  under  such  circumstances  precluded  from  suing  upon 
the  only  cause  of  action  which  he  in  fact  had  ?  The  propoatka 
of  appellant's  counsel  is,  that  because  plaintifF  sued  upon  the 
contract,  supposing  it  had  a  cause  of  action  thereon,  and  vas 
defeated  because  the  contract  had  be^  rightfuUy  rescinded  by 
defendant's  predecessor,  leaving  ®^  the  subject  thereof  the 
property  of  respondent,  it  must  nevertheless  lose  the  same  be- 
cause another  remedy  is  necessary  to  its  recovery;  that  wfaile 
it  was  defeated  because  the  subject  of  the  action  was  not  the 
property  of  Mrs.  Shurts,  it  is  in  any  event  powerless  to  daim 
the  thing  which,  by  the  judgment  of  the  court,  it  owns.  That 
seems  to  be  unreasonable.  If  tiie  doctrine  as  to  the  effect  of 
an  election  between  two  inconsistent  causea  of  action  goes  that 
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far,  it  is  certainly  liable  to  cause  great  injustice  in  some  cases. 
.That,  of  itself,  without  investigation,  suggests  lihat  it  does 
xfcot  go  that  far.  We  should  hesitate  to  sustain  counsel's  theory 
if  the  question  involved  was  new,  but  it  is  not 

The  same  seemingly  unreasonable  application  of  the  rule, 
ma  regards  the  effects  of  an  election  between  inconsistent  reme- 
dies, as  that  contended  for  here,  has  been  several  times  insisted 
upon  in  other  courts,  as  appears  from  reported  cases,  and  al- 
ways unsuccessfully.  In  Morris  v.  Bexford,  18  N.  Y.  552,  the 
circumstances  were  that  plaintiff  sold  a  quantity  of  oats  to  the 
defendant,  payment  therefor  to  be  made  on  delivery.-  The  de- 
liTery  was  made,  but  the  purchase  price  was  not  paid.  After 
come  delay  the  plaintiff  endeavored  to  rescind  the  sale  con- 
tract and  brought  replevin.  Subsequentiy  he  sued  for  the 
purchase  price  of  the  oats.  On  the  trial  it  did  not  appear 
fhat  recovery  was  had  in  the  replevin  action  or  what  had  become 
pf  the  same.  The  court  held  that  the  mere  commencement 
of  the  replevin  action  did  not  necessarily  preclude  plaintiff 
from  prosecuting  the  action  on  the  sale  contract;  that  whether 
there  was  an  election  of  remedies  within  the  meaning  of  the 
rule  on  that  subject  depended  upon  whether  the  plaintiff  had 
in  fact  two  remedies;  tiiat  if  he  had  but  one,  the  pursuit  of 
4me  that  he  did  not  possess  would  not  bar  him  from  subse- 
qnentiy  resorting  to  the  one  which  he  did  possess.  In  Kin- 
ney V.  Kieman,  49  N.  Y.  164,  the  court  stated  the  rule  in  these 
words:  ^The  institution  by  a  party  of  a  fruitless  action,  which 
he  has  not  the  right  ®*  to  maintain,  will  not  preclude  him 
from  asserting  the  rights  he  really  possesses.''  In  McNutt  v. 
BUldns,  80  Hun,  235,  49  N.  Y.  Supp.  1047,  the  decision  was 
based  on  that  in  the  preceding  case  cited.  The  rule  declared 
•ubstantially  fits  the  exact  facts  of  this  case.  The  syllabus 
•tates  it  briefly  as  follows:  "An  action  brought  for  the  con- 
Tersion  of  personal  property,  wherein  it  was  successfully  main- 
tained by  tiie  defendant  that  the  title  to  the  personal  property 
alleged  to  have  been  converted  was  in  him  and  in  which  judg- 
ment was  rendered  in  his  favor,  is  not  a  bar  to  a  subsequent 
action  between  the  same  parties  brought  to  recover  damages  for 
breach  of  the  contract  of  the  sale  of  such  property.'* 

In  reaching  such  conclusion  the  court  used  the  following 
language  as  to  the  contention  of  the  losing  party:  '^The  de- 
ifendants,  by  their  contention,  succeeded  in  establishing  fhat 
fh^e  had  been  an  absolute  sale,  and  that,  therefore,  the  plain* 
tiff  had  miBtaken  her  remedy,  and  fhey  cannot  now  set  up  the 
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judgment  which  they  then  obtained  to  prevent  the  plaintiff 
recovering  the  purchase  price  of  the  properly  which  fliej  fof^ 
merly  urged  and  establiahed  was  sold  to  them  by  her,  and  wfaidi 
it  is  conceded  they  have  not  paid  for,  and  thus  not  only  retain 
the  property,  but  also  the  purchase  price.**  To  the  same  ef- 
fect are  In  re  Van  Norman,  41  Minn.  494,  43  N.  W.  S34; 
Gould  y.  Blodgett,  61  N.  H.  116. 

In  applying  the  rule  as  regards  the  efEect  of  a  choioe  be- 
tween two  inconsistent  remedies  or  causes  of  action,  it  must 
be  kept  in  mind  that  there  must  be  two  such  ronedies  or  causes 
of  action,  in  fact,  before  a  choice  can  be  made  within  the  mean- 
ing of  the  rule.  A  misconception  of  remedies  should  not 
be  mistaken  for  an  dection  between  inconsistent  remedies. 
Here  there  was  no  remedy  upon  the  contract.  Mrs.  Shurti 
recovered  of  plaintiff  upon  that  ground.  Such  recovery  ef- 
fectively answers  the  suggestion  that  the  resort  to  the  sup- 
posed remedy  stands  in  the  way  of  insisting  upon  the  onljr 
remedy  plaintiff  had«  Not  only  is  plaintiff  not  boimd  as  hav- 
ing made  an  election  of  one  of  two  inconsistent  ^'^  remedies, 
but  Mrs.  Shurts,  and  appellant  claiming  under  her,  are  estopped 
by  the  former  judgment  from  asserting  to  the  oontraiy  cfr  tfast 
the  property  in  dispute  was  not  the  property  of  respondent^  st 
least  as  between  it  and  Mrs.  Shurts,  and  as  between  it  and  the 
appellant,  unless  the  fact  be  otherwise  because  as  against  hiss 
the  heating  plant  became  a  part  of  the  real  estate  and  pasnd 
to  him  under  the  foreclosure  sale. 

So,  as  between  Mrs.  Shurts  and  respondent,  the  heating  plant 
is  personal  property,  notwithstanding  its  physical  annexation  to 
the  building  it  was  designed  to  heat.  The  plant  was  not  sim- 
ply set  up  in  Mrs.  Shurts'  building  on  trial.  It  wss  actual^ 
sold  and  delivered  to  her  and  placed  in  her  building  to  remain 
there  as  an  improvement  thereof,  subject  to  the  guaranty  ol 
its  eflficiency.  The  parties  were  competent  to  preserve  its  chap- 
acter  as  personalty,  between  themselves.  That  does  not  admit 
of  a  question:  Smith  v.  Waggoner,  50  Wis.  155,  6  N.  W.  568; 
Fitzgerald  v.  Anderson,  81  Wis.  341,  51  N.  W.  554;  Keefe  v. 
Furlong,  96  Wis.  219,  70  N.  W.  1110.  They  accomplished  that, 
though  the  relations  of  vendor  and  vendee  between  them  were 
not  severed  by  resorting  to  the  contract  in  that  regard,  but  by 
the  use  by  Mrs.  Shurts  of  her  remedy  for  the  breach  of  war- 
ranty. 

Did  the  heating  plant  become  a  fixture  as  to  the  mortgagee? 
That  is  the  important  question.    That  there  was  an  intenf 
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on  the  part  of  respondent  and  Mrs.  Shnrts  that  it  shoiild  be 
incorporated  into  and  made  a  part  of  the  buildings  subject 
to  the  right  of  the  former  to  reclaim  the  same  in  case  of  inabil- 
ity to  make  the  apparatus  do  the  work  guaranteed,  is  onques- 
tioned.    As  before  indicated,  the  contract  of  sale  contemplated 
physical  annexation  of  the  plant  to  and  incorporation  of  it 
-with  the  building  it  was  designed  to  heat  as  a  permanent  im- 
provement thereof,  reserving  the  right  to  remove  it  as  a  mere 
security  against  losing -the  property  as  well  as  the  pay  for  it 
if  it  failed  to  satisfy  the  warranty.  ^  All  the  essentials  to 
change  the  chattel  character  of  the  property  to  real  estate  were 
-satisfied,  vis.,  physical  annexation  of  one  to  the  other,  adapta- 
tion of  the  improvement  to  the  use  to  which  the  realty  was  de- 
Toted,  and  intent  of  the  person  causing  the  annexation  to  make 
a  permanent  improvement  of  the  freehold:  Tyler  on  Fixtures, 
114;  Ounderson  v.  Swarthout,  104  Wis.  186,  76  Am.  St  Bep. 
S60,  80  N.  W.  465.    The  rdations  betwe^i  the  parties  after 
the  plant  was  set  up  were  substantially  the  same  as  they  would 
haye  been  had  respondent  sold  it  under  an  agreement  that  the 
title  thereto  should  not  pass  to  the  vendee  till  it  was  paid  for, 
and  if  payment  was  not  made  respondent  should  have  the  right 
to  remove  it  from  the  building,  doing  no  more  injury  thereto 
than  necessary.    Counsel  for  appellant   claim    that   personal 
property  incorporated  into  mortgaged  realty  under  such  cir- 
cumstances, and  without  the  mortgagee  being  a  party  to  the 
transaction,  becomes  a  part  of  the  mortgage  security,  and  cite 
many  authorities  to  support  that  view.    Counsel  for  respond- 
ent claim  that  in  such  circumstances,  where  the  accession  can 
he  severed  from  the  realty  without  injury  to  the  latter  or  to 
the  value  of  the  security  for  the  mortgage  debt  as  it  stood  be- 
fore the  improvement  was  made,  the  same  character  is  impressed 
upon  the  accession  as  between  the  vendor  and  the  mortgagee 
as  between  the  vendor  and  mortgagor;  in  other  words,  that  it 
does  not  become  real  estate,  and  may  be  severed  from  the  realty 
and  removed  without  invading  the  rights  of  the  mortgagee. 
The  learned  trial  court  so  held  and  there  is  ample  authority 
to  support  that  view,  to  some  of  which  counsel  for  respondent 
have  referred  us.    The  diflSculty  is  that  there  are  two  well-de- 
fined doctrines  on  the  subject,  one  being  directly  opposed  to  the 
other.     In  many  jurisdictions  the  doctrine  contended  for  by 
appellant's  counsel  prevails,  and  in  many  others  that  contended 
for  by  respondent's  counsel  prevails.    The    former    view    is 
maintained  by  the  following  of  the  nimierous  authorities  that 
might  ^  be  cited:  Miller  v.  Wilson,  71  Iowa,  610,  33  N.  W. 
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128 ;  Clary  ▼.  Owen,  15  Gray,  622 ;  Pierce  ▼.  George,  108  Hasi. 
78,  11  Am.  Bep.  810;  Smith  Paper  Ca  v.  Servin,  130  Man. 
611 ;  Sonthbridge  Sav.  Bank  t.  Mason,  147  Mass.  500,  18  N. 
E.  406;  Meagher  ▼.  Hayes,  152  Mass.  228,  23  Am.  St  Bep. 
819,  25  N.  E.  105;  Watertown  etc  Co.  v.  Davis,  6  Hoost  192; 
Hawkins  ▼.  H^wy,  86  Me.  894,  80  AtL  14;  McFadden  v.  Al- 
len, 134  N.  Y.  489,  32  N.  E.  21.  The  latter  view  is  as  firmlT 
maintained  by  the  following  of  many  authorities  that  might 
be  mentioned:  Campbell  t.  Boddy,  44  N.  J.  Eq.  244,  6  Am. 
St  Bep.  889,  14  AtL  279 ;  Binkley  ▼.  Porkner,  117  Ind.  185, 
19  N.  E.  753;  Hill  ▼.  Sewald,  53  Pa.  St  271,  91  Am.  Dec 
209;  Crippen  v.  Morrison,  13  Mich.  23;  Bdvin  ▼.  Bftleigh 
Paper  Co.,  123  N.  C.  138,  31  S.  E.  655;  German  etc  Soc.  ?. 
Weber,  16  Wash.  95,  47  Pac  224;  NorQiwestem  etc  Ins.  Ool 
T.  George,  77  Minn.  319,  79  N.  W.  1028, 1064. 

In  Clary  v.  Owen,  15  Gray,  522,  the  Massachusetts  court, 
speaking  by  Mr.  Justice  Hoar,  said:  ^^e  think  it  m  not  in  the 
power  of  t^e  mortgagor,  by  any  agreement  made  with  a  third 
person  after  the  execution  of  the  mortgage,  to  gire  to  such 
person  the  right  to  hold  anything  to  be  attached  to  the  freehold, 
which  as  between  mortgagor  and  mortgagee  woxQd  become  a 
part  of  the  realty." 

In  Meagher  v.  Hayes,  152  Mass.  228,  23  Am.  St  Bep.  819, 
25  N.  E.  105,  the  same  conrt  said  that  a  building  put  oa  mori- 
gaged  land  and  annexed  to  it  in  the  usual  way,  without  the 
mortgagee  being  a  party  to  the  transaction,  became  a  part  of 
the  mortgage  security  notwithstanding  an  agreement  between 
the  owner  of  the  building  and  the  mortgagor  that  it  should 
remain  personal  property  with  the  right  of  such  owner  to  re 
moTe  it,  and  that  the  purchaser  of  the  land  at  the  foreclosure 
sale  became  the  owner  of  such  building,  though  he  bought  with 
notice  of  such  agreement  In  Hawkins  v.  Hersey,  86  Me. 
394,  30  Atl.  14,  the  supreme  court  of  Maine,  speaking  by  Mr. 
Justice  Whitehouse,  said :  ''When  machinery  is  sold  and  placed 
in  a  building  for  the  purpose  of  making  it  available  as  a  manu- 
factory and  permanently  increasing  its  value  for  occupation, 
an  agreement  ^  between  the  seller  and  buyer  that  the  title 
shall  remain  in  the  former  until  it  is  wholly  paid  for,  will  not 
bind  or  affect  the  mortgagee  of  the  realty  without  notice,  and 
such  machinery  will  pass  to  the  mortgagee  as  a  part  of  the 
realty.*' 

On  the  other  hand,  in  German  etc  Soc.  v.  Weber,  16  Wash. 
95,  47  Pac.  224,  the  supreme  court  of  Washington  said  that 
material  sold  and  used  in  the  construction  of  a  building  lo- 
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eated  npon  mortgaged  real  estate^  under  an  agreement  with 
the  mortgagor  that  the  seller  shall  retain  the  title  to  such 
material  till  paid  for,  with  the  right  to  remove  the  same  in 
case  of  nonpayment,  does  not  become  a  part  of  the  building 
Bud  realty  so  that  the  mortgage  lien  will  attach  thereto  as 
against  the  seller,  if  such  material  can  be  removed  from  the 
biiilding  without  injury  thereto.  Similar  language  was  used 
by  the  Minnesota  court  in  Northwestern  etc.  Ins.  Go.  v.  Oeorge, 
77  Minn.  319,  79  N.  W.  1028,  1064,  where  it  was  held  that 
an  apparatus^  which  formed  a  necessary  part  of  a  cold-storage 
plant  and  was  attached  tothe  storage  building  subsequent  to  the 
execution  of  a  mortgage  thereon,  under  an  agreement  between 
the  vendor  of  the  apparatus  and  the  mortgagor  that  the  former 
should  retain  the  title  thereto  till  it  should  be  paid  for,  and 
have  the  right  to  remove  the  same  in  case  of  default,  did  not 
become  a  part  of  the  mortgaged  realty,  but  remained  personal 
property  during  the  existence  of  the  condition,  as  against  both 
mortgagor  and  mortgagee,  since  its  removal  from  the  building 
to  which  it  was  attached  was  shown  to  be  practical  without 
injuring  such  building  or  the  value  of  the  mortgage  security 
as  it  existed  before  the  apparatus  was  placed  therein.  The 
other  cases  cited  to  that  doctrine  are  to  the  same  effect  Prob- 
ably the  leading  case  on  the  subject  is  Campbell  v.  Boddy,  44 
K.  J.  Bq.  244,  6  Am.  St  Bep.  889,  14  AtL  279,  where  the  two 
doctrines  are  discussed  at  great  length. 

The  rule  liiat  a  contract  between  a  mortgagor  of  real  estate 
and  his  vendor  of  chattels,  to  be  and  which  are  actually  wrought 
into  such  real  estate  as  an  improvement  thereof,  ^  will  pre- 
aerve  the  chattd  character  of  the  accession,  does  not  militate 
against  the  mortgage  attaching  thereto  as  a  part  of  the  security 
if  the  mortgagee  is  not  a  party  to  such  agreement,  is  referred, 
<or  its  original  support  in  this  country,  most  generally  to  the 
anpreme  court  of  Massachusetts,  and  it  is  sometimes  called  the 
Massachusetts  rule.  If  it  applies  to  this  case,  the  finding  that 
it  is  practicable  to  remove  the  heating  plant  from  the  appellant's 
building  is  immaterial,  and  the  judgment  appealed  from  is 
wrong. 

It  seems  that  this  court  adopted  the  so-called  Massachusetts 
rule  at  a  very  early  day,  in  Fiankland  v.  Moulton,  5  Wis.  1, 
where  the  opinion  was  delivered  by  Chief  Justice  Whiton,  citing 
.Winslow  V.  Merchants'  Ins.  Co.,  4  Met  306,  38  Am.  Dec.  368, 
Corlifls  V.  McLagin,  29  Me.  115,  and  Butler  v.  Page,  7  Met 
40,  89  Am.  Dec.  757.  The  circumstances  in  the  Frankland 
case  were  that  machinery  was  sold  to  the  owner  of  the  real 
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piopeily  while  it  was  encumbered  bj  aa  eqniiable  nmlg^ 
to  be  attached  to  such  realtjr  as  an  improyement  thereof^  tbe 
▼endor  of  the  machinery  retaining  a  chattel  nuorij^age  intend 
therein  to  eecnie  the  payment  of  the  pnrchaae  money.  It  wm 
held  that  the  chattel  mortgage  waa  wholly  inoper&tiTe  as  agaiut 
the  holder  of  the  equitable  mortgage;  that  the  agreement  b^ 
tween  the  chattel  mortgagee  and  mortgagor,  preaerving  fti 
chattel  character  of  the  machinery  after  it  was  phyaicalty  it- 
tached  to  and  had  become  an  appropriate  improTement  id  to 
building  in  which  it  was  located,  was  effeetiye  csdj  between  b 
parties  to  such  mortgage.  In  Kendall  Mfg.  Co.  t.  Bundle,  78 
Wis.  160,  47  N.  W.  364,  a  chattel  mortgage  was  taken,  hj  fti 
▼endor  of  a  heating  phmt  set  up  in  a  building,  to  secure  tk 
purchase  money  of  such  plant,  and  it  was  held  that  the  chattel 
mortgage  was  not  effective  to  preserve  the  diattel  character  rf 
the  heating  plant  as  against  prior  lien  claims  upon  the  pn^ 
eriy.  The  very  opposite  was  held  in  Campbell  t.  Boddj,  44 
N.  J.  Eq.  844,  6  Am.  St  Bep.  889,  14  Aa  279,  the  leadof 
New  Jersey  case  to  which  we  have  referred,  where  several  lbs* 
sachusetts  ^^  cases  that  have  received  the  approval  of  tini 
court  were  reviewed  and  rejected  as  unsound.  FranUand  ?. 
Moulton,  6  Wis.  1,  in  prindpl^  covers  the  whole  subject  undff 
discussion.  It  does  not  appear  ever  to  have  been  criticised  hen 
since  it  was  decided,  but  has  been  repeatedly  approved  aa  statisg 
the  true  rule:  Smitii  v.  Waggoner,  60  Wis.  155,  6  N.  W.  5€8; 
Taylor  v.  Collins,  51  Wis.  123,  8  K  W.  22;  Kendall  Mfg.  0& 
V.  Bundle,  78  Wis.  150,  47  N.  W.  364;  Homestead  etc.  Co.  v. 
BeckOT,  96  Wis.  206,  71  N.,  W.  117 ;  Gunderson  v.  Swarthool, 
104  Wis.  186,  76  Am.  Si  Bep.  860,  80  N.  W.  465. 

The  judicial  policy  of  this  state  having  been  establiahej 
for,  nearly  half  a  century,  as  indicated,  it  is  considered  thii 
we  are  not  permitted  to  question  it  now.  The  opposite  doctiiat 
may  be  the  most  equitable.  It  is  probably  supported  by  ite 
greater  weight  of  authority  if  that  is  to  be  determined  by  ttr 
number  of  decisions.  Possibly  it  may  be  by  the  better  reasce- 
ing,  though  the  indications,  it  is  believed,  from  a  study  of  ibi 
numerous  cases  that  have  dealt  with  the  subject  in  recent  yean» 
are  that  it  has  been  losing  rather  than  gaining  ground.  Tlv 
tendency  of  courts  is  to  fence  it  within  as  narrow  limits  si 
practicable.  For  example,  in  McFadden  v.  Allen,  134  N.  T. 
489,  32  N.  E.  21,  decided  in  1892,  the  Massachusetts  rule.  » 
called,  was  adopted  in  its  entirely,  with  the  possible  exoeptks 
of  where  an  interest  in  the  accession  to  realty  is  reserved  tf 
security  for  purchase  money.    In  all  other  cases  it  was  distinct- 
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ly  said  that  a  contract  between  a  mortgagor  and  a  third  per- 
son^ preserving  the  chattel  character  of  property  added  to  real 
estate  as  an  improvement  thereof  daring  the  life  of  the  mort- 
gage thereon^  is  ineffective  as  against  the  mortgagee  nnless 
he  is  a  party  to  the  transaction;  and  that  Ihe  question 
of  whether  it  can  or  cannot  be  removed  without  injury 
to  the  really  is  immaterial.  What  reason  there  is  for  saying 
fhat  a  contract  between  a  vendor  of  chattels  and  a  mortgagor 
of  real  estate,  in  regard  to  the  character  of  the  former  after 
being  incorporated  into  the  latt^,  shall  be  binding  on  the 
mortgagee  ®^  in  one  case  and  not  in  another,  when  the  mort- 
gagor is  left  in  the  same  position,  without  tiie  benefit  of  the 
accession  to  the  really,  in  one  case  as  in  the  other,  is  not  easily 
perceived.  McFadden  v.  Allen,  134  N.  T.  489,  32  N.  E.  21, 
eeems  to  limit  or  overrule  some  early  New  York  cases  cited 
by  the  New  Jersey  court  as  supporting  authorities.  The  gen- 
eral rule  stated  in  the  New  York  court  is  in  perfect  harmony 
with  the  holdings  of  the  Massachusetts  court  It  is  us  follows: 
^The  lien  of  the  mortgagee  covers  all  that  was  realty  when  he 
accepted  the  securi'fy,  and  all  accessions  to  the  realty  except 
when,  by  a  valid  agreement  to  which  he  is  a  party,  tiie  char- 
acter of  chattels  is  impressed  upon  them.'^ 

The  invalidity  of  a  contract  between  a  mortgagor  of  realty 
aBd  his  vendor  of  chattels  to  be  annexed  and  which  are  an- 
nexed to  the  mortgaged  property,  preserving  the  chattel  char- 
acter of  the  accessions,  has  been  recently  repeatedly  maintained 
by  the  federal  courts:  Phoenix  etc.  Co.  v.  New  York  etc.  Co., 
83  Fed.  767;  Porter  v.  Pittsburg  etc  Co.,  120  U.  S.  649,  7  Sup. 
Ot  Eep.  741,  122  U.  S.  283,  7  Sup.  Ct.  Hep.  1206. 

In  a  New  Jersey  case  decided  in  1898 — General  etc.  Co.  ?• 
Transit  etc.  Co.,  67  N.  J.  Eq.  460,  42  AtL  101— a  conclusion 
was  reached  contrary  to  that  of  the  federal  supreme  court  in 
the  case  last  above  cited,  such  court's  decision  being  vigorously 
attacked  as  promulgating  an  unsound  doctrine.  The  difficulty 
is  that  the  judicial  policy  of  the  federal  court,  indicated  in 
the  several  cases  cited,  and  the  other  courts  that  are  in  har- 
mony therewith,  is  one  way,  while  that  of  the  New  Jersey  court 
and  others  in  harmony  with  its  policy  is  the  other.  Each 
court  having  adopted  a  policy  for  its  jurisdiction,  for  it  that 
policy  is  the  proper  one  and  the  opposite  policy  is  unsound. 
An  expression  in  Phoenix  etc.  Co.  v.  New  York  etc  Co.,  83 
Fed.  767,  may  be  cited  as  indicating  clearly  that,  where  the 
doctrine  prevails  that  the  vendor  of  chattels  to  be  attached 
to  real  estate  cannot  control  their  character  after  the  accession 
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ii  made,  as  against  the  mortgagee  of  the  realty,  **  by  a  eoi- 
tract  with  the  mortgagor,  the  queation  of  wfaeQier  sodi  vmr 
aion  can  be  severed  from  the  realty  without  injnry  thoeto  is  d 
no  significance.  Clark,  district  judge,  in  delivering  the  Ofpimon 
of  the  court  of  appeals,  said:  'The  determination  of  the  esse 
does  not  depend  on  any  narrow  question  of  mere  physical  injnij 
to  the  building  in  the  removal  of  the  machinery  placed  fhei^ 
fat* 

Walker  v.  Grand  Bapids  etc  Co.,.70  Wis.  92,  35  K.  W.  Sas, 
is  dted  to  our  attention  by  respondent's  counsel  with  eosfi- 
denoe,  but  we  think  it  has  no  application  to  the  facta  of  tha 
case.  There  an  apparatus  for  a  gristmill  was  consigned  bj  tb 
manufacturer  to  a  contractor  who  was  engaged  in  bnildiBg 
over  the  mill  for  the  owner,  with  permission  to  set  it  up  for 
trial.  There  was  no  sale,  conditional  or  otherwise.  The  otoff 
of  the  apparatus  did  not  part  with  the  title  or  have  any  is- 
tention  of  adding  the  apparatus  to  the  mill  as  a  pamanefit 
imprqvanent  thereof,  conditional  or  otherwise.  If  there  haJ 
been  no  sale  of  the  heating  plant  in  question,  conditional  9 
oAerwise,  but  a  mere  permission  obtained  of  Mrs.  Shurts  to 
est  it  up  in  her  house  and  test  it,  there  would  be  usm 
analogy  between  this  case  and  Walker  v.  Onmd  Bapids  etc.  Co. 
fO  Wis.  92,  86  N.  W.  332.  Whether  it  could  be  removed  usaer 
such  circumstanoes  might  depend  upon  whether  the  renuml 
would  materially  injure  the  building  to  which  it  was  atkaebed 
The  trouble  is  that  it  was  actually  sold  and  delivered  to  Ma 
Shurts.  The  title  thereto  passed  to  her.  She  afterward  derei^ 
ed  herself  of  the  title,  as  between  herself  and  leqxHideot,  br 
rescinding  the  sale  contract  for  breach  of  warrant,  aa  b^ 
indicated. 

There  appears  to  be  no  Intimate  way  open  to  us  to  dec& 
otherwise  than  that  the  trial  court  adopted  the  wrong  doctrine 
in  reaching  a  conclusion  in  this  case.  It  was  made  to  toza 
upon  two  facts:  1.  The  heating  plant  is  personal  piopertr 
as  between  the  mortgagor  and  respondent  because  of  the  coe- 
tract  between  them;  2.  It  is  of  the  same  character  **  as  T^aris 
appellant  claiming  under  the  mortgage,  because  it  can  be  if- 
moved  without  any  material  injury  to  the  realty.  Those  M> 
are  entirely  immaterial,  since  the  title  to  the  heating  plant  vtf 
vested  in  Mrs..  Shurts  and  set  up  in  her  building  as  a  permanes^ 
improvement  thereof,  subject  to  the  contract  right  reserre^ 
<io  remove  it,  as  a  mere  security  against  loss  thereof  to  ft^ 
vendor  in  ease  it  failed  to  satisfy  the  warran^.    The  intsntMi 
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hat  the  plant  should  actually  be  incorporated  into  the  realty^ 
egardless  of  the  conditional  right  reserved^  satisfied  the  element 
f  intent  necessary  to  make  the  plant  realty  as  between  the 
endor  thereof  and  the  mortgagee  of  such  realty.  As  soon  as 
he  accession  to  the  realty  took  place^  the  mortgage  lien  attached 
hereto  and  could  not  thereafter  be  removed  without  either  pay- 
lent  of  the  mortgage  or  the  mortgagee's  consent.  The  rule 
tated  in  Homestead  etc.  Co.  v.  Becker,  96  Wis.  206,  71  N.  W. 
17,  applies.  There  being  no  intention  to  remove  the  chattel 
rhen  it  was  attached  to  the  realty,  it  passed  to  appellant  under 
he  mortgage,  who  acquired  title  by  the  foreclosure  thereof, 
nd  this  although  it  was  capable  of  being  removed  without  in- 
ary  to  the  building.  Mr.  Justice  Pinney,  in  so  stating  the 
ule,  cited  in  support  thereof  Frankland  ▼.  Mpulton,  6  Wia. 
.,  and  one  of  the  leading  Massachusetts  cases. 

By  the  Court  The  judgment  is  reversed,  and  the  cause 
emanded  with  directions  to  render  judgment  in  defendants 
avor  for  costs. 


7S1SN  AND  AOAnrST  WHOM  FIXTT7BB8  KAT,  BT  AOBBB- 
KENT,  BBTAIH  THE  OHABACTBB  OP  FBBSOVAL  PBOB- 


I.    Who  Kay  Hake  Ag^reement. 
DL    Time  and  Oharacter  of  Agreement. 
ZZ.    When  No  Agreement  Hay  be  KadSi 
¥•    Agreement  Between  the  Parties. 

a.    Express  Agreement. 

b»   Implied  Agreement. 

1.  Chattel  Mortgages. 

2.  Ck>nditional  Sales. 

8.   Annexation  by  Licenses. 

4.    Trade  Pixtures  Annexed  by  TeasalL 

V«    Effect  of  Agreement  as  to  Third  Parties. 

a.  In  General. 

b.  Effect  as  to  Prior  Mortgagee  of  Bealty. 
e.    Subsequent  Mortgagee  of  Bealtj. 

d.  Subsequent  Purchaser  of  Bealtj. 

e.  Purchaser  at  Mortgages  Poredosure  Saleu 

t.    Execution  Creditors  and  Purchasers  at  Bxssutistt  Sals, 
g.    Purchaser  or  Mortgages  of  One  Who  Aniisiss  Ihs  Pic- 
ture, 
k.    Lessor  of  Bealtj« 
1     Semaindermen. 
J.     Lienholders. 
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X.  Who  Hay  ICak*  AgT«em«nt.~Practlca]l7  aajone  etptUe  «t 
contracting  and  who  to  Interested  In  the  property  may  make  n 
agreement  respecting  the  chattd  character  of  flztnrea  A  wife 
conld  not,  at  common  law,  contract  with  her  hnsbaod;  hence  whei 
he,  as  tenant  hy  the  cnrtevy,  erected  hnlldlnga  on  he  Itad  rate 
an  agreement  with  her  that  they  ahoold  remain  personal  pnpertfi 
such  agreement  does  not  alter  their  dlstlnctiTe  character  as  flxtoitt: 
Doak  T.  Wtowell,  88  Me.  668;  Washhum  t.  Sproat  16  Hies.  ¥^, 
Marahle  ▼.  J<Mrdan  5  Hnmph.  417,  42  Am.  Dec  441.  If  tlie  wife 
had  a  tmstee,  It  seems  that  the  hnsband  might  contract  with  tbe 
trustee  so  as  to  reserve  to  himself  the  Talne  of  the  ImproTeme&ti 
he  pnts  on  hto  wife's  land:  Marable  ▼.  Jordan,  6  Hnmph.  417. 4! 
Am.  Dec.  441.  A  gnardlan  of  an  Infant  cannot  contract  with  bia- 
s^,  or  glwe  hlmsdf  consent  to  erect  a  bolldlnir  on  his  wanTi  liai 
which  will  retain  Its  personal  character.  Snch  a  hnlldhig  becooei 
a  permanent  annexation  to  the  realty,  in  whatever  manner  it  mj 
he  attached  to  the  soO:  Copley  ▼.  O'Nell,  1  Lana.  214,  89  How.  Pr. 
41,  67  Barb.  288. 

IL  Time  and  CSharacter  of  Agreement.— As  between  the  pertia 
thereto,  an  agreement  providing  that  fixtures  shall  retain  thdr  |i» 
sonal  character  may  be  made  at  any  time,  either  before  or  aftff 
they  are  annexed  to  the  realty:  Fuller  v.  Tabor,  88  Me.  S19;  Sowdsi 
V.  Oralg,  26  Iowa,  156,  86  Am.  Dec.  125.  Chattels,  which  by  uoa- 
atlon  to  the  land  have  become  fixtures,  may  be  reconv^ted  ioli 
personalty,  inrovlded  they  have  not  been  so  Incorporated  into  tte 
realty  as  to  lose  their  Identity,  and  the  reconversion  does  not  Inter- 
fere with  the  rights  of  creditors  or  third  persons:  Tyson  v.  M. 
108  N.  T.  217,  2  Am.  St.  Rep.  408,  15  N.  B.  8ia 

Cenerally  speaking,  an  agreement  that  chattels  afllxed  to  reilt! 
shall  retain  their  personal  character  may  be  either  In  writing  ff 
parol:  Broaddus  v.  Smith,  121  Ala.  886,  77  Am.  St  Bep.  61,  26  flooft 
84;  Tyson  v.  Post,  108  N.  Y.  217,  2  Am.  St.  Bep.  408,  15  N.  E.  SS; 
Western  etc.  R.  R.  v.  Deal,  80  N.  C.  110.  Such  an  agreement  dad 
not  usually  relate  to  an  Interest  In  lands,  hence  It  may  be  hi  pnri 
without  violating  the  statute  of  frauds:  Dubois  v.  Kelly,  10  Bait 
486.  The  fixtures,  by  virtue  of  the  agreement  between  the  partia 
remain  separate  from  the  freehold,  and  are  personal  pr<^>erty:  Or 
tls  V.  Riddle,  7  Allen,  185;  Western  etc  R.  R.  v.  Deal,  80  N.  C  11& 
In  the  case  of  buildings  erected  on  another's  land.  If  built  with  tte 
consent  of  the  land  owner  that  they  shall  remain  the  penonal  pat 
erty  of  the  builder,  the  agreement  may  t>e  oral,  for  In  such  a  cia 
the  character  of  the  buildings  as  personalty  Is  fixed  before  At 
structures  are  attached  to  the  realty.  But  If  the  building  Is  erectii 
before  such  consent  Is  obtained,  and  after  the  structure  has  boi 
affixed  to  the  realty.  Its  personal  character  cannot  be  estabUsM 
by  parol  evidence  aa  against  a  subsequent  grantee  of  the  hii 
^ibbs  V.  Bstey.  15  Gray,  587.  And  a  parol  reservation  of  a  flztvt 
^>«fore  or  at  the  time  of  the  delivery  of  a  deed  of  the  land,  Is  faHd- 
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[Iflslbte  to  control  the  ordinary  effect  and  optfatlon  of  the  deed: 
oble  ▼.  Bosworth,  19  Pick.  814.  i 

m.  When  No  Agreement  May  be  Made.— In  general,  it  may 
»  aald  that  almost  anything  affixed  to  realty  may,  by  agreement* 
i  treated  aa  personalty.  Thns,  It  haa  been  held  that  honsea  and 
her  bolldlnga,  machinery,  railroad  tracks,  nnrsery  stock,  and, 
deed,  practically  ei»erythlng  which  before  annexation  was  per- 
^nal  property,  may  still  retain  their  chattel  character  by  an  agree- 
ent  to  that  effect:  See,  by  way  of  Illustration,  Merritt  t.  Judd, 
[  GaL  60;  Teaff  ▼.  Hewitt,  1  Ohio  St  611,  69  Am.  Dec.  634;  Os- 
K>d  ▼•  Howard,  6  Greenl.  462,  20  Am.  Dec.  322;  Russell  ▼.  Rlch- 
te  10  Me.  429,  26  Am.  Dec  264;  Wall  v.  Hinds,  4  Gray,  266,  64 
m.  Dec.  64;  Oampbell  ▼.  Roddy,  44  N.  J.  Bq.  244,  6  Am.  St  Rep. 
19,  14  Atl.  279;  Hopewell  ▼.  Taunton  Say.  Bank,  160  Mass.  619, 
\  Am.  St  Rep.  236,  23  N.  B.  827;  Smith  ▼.  Price,  89  lU.  28,  80  Am. 
ec.  284.  But  the  right  to  preserre  the  personal  character  of  flx- 
iree  by  agreement  Is  limited  to  chattds  which  are  attached  to  the 
alty  In  such  a  manner  that  they  may  be  detached  without  being 
vtroyed  or  materially  Injured,  or  without  destroying  or  materially 
Jurins  the  realty  to  which  they  are  attached:  Henkle  ▼.  Dillon, 
»  Or.  610,  17  Pac.  148;  Ford  ▼.  Oobb,  20  N.  Y.  344;  Eaves  ▼.  Bstes, 
i  Kan.  814,  16  Am.  Rep.  846;  Campbell  ▼.  Roddy,  44  N.  J.  Eq.  244, 
Am.  8t  Rep.  889,  14  AtL  279;  Western  Union  TeL  Co.  ▼.  Burling- 
n  etc.  Ry.  Co.,  11  Fed.  1;  Sword  ▼.  Low,  122  m.  487,  18  N.  B.  826. 
tioB,  in  F<Mrd  t.  Cobb,  20  N.  Y.  844^  It  was  said  that  parties  could 
vt  create  a  personal  chattel  interest  In  a  part  of  the  separate 
icka,  beams,  or  other  materials  of  which  the  walls  of  a  house 
ere  composed,  and  while  admitting  the  right  of  parties  to  pre- 
rre  the  chattel  character  of  fixtures  In  general,  said  that  "there 
iUSt  necessarily  be  a  limitation  to  this  doctrine,  which  will  ex- 
ude from  Its  Influence  cases  where  the  subject  or  mode  of  annexa- 
ML  Is  such  that  the  attributes  of  personal  property  cannot  be  pred- 
ated of  the  thing  in  controversy.  Thus»  a  house  or  other  building, 
lileli,  from  its  else  or  the  materials  of  which  it  was  constructed, 
•  the  Eoanner  In  which  it  was  fixed  to  the  land,  could  not  be 
imoved  without  practically  destroying  it  would  not,  I  ccmceiye, 
K»ine  a  mere  chattel,  by  means  of  an  agreement  which  could  be 
ade  concerning  it  So,  of  the  separate  materials  of  a  building,  and 
dngs  fixed  into  the  wall,  so  as  to  be  essential  to  its  support;  It 
impossible  that  they  should  by  any  arrangement  betwe^  the 
imers  become  chattekL"  Slmlhuly  in  Sword  ▼.  Low,  122  lU.  487, 
I  N.  BL  826,  the  rule  allowing  fixtures  to  retain  thdr  chattel  diar- 
tbBt  by  agreement  was  said  not  to  apply  'to  such  articles  as  enter 
to  and  form  parta  of  a  structure  i^purtenant  to  land,  such  as 
imber,  atone,  and  ahlnglea,  or  to  doors,  windows,  and  grates,  and 
le  Ilka  articles  which  are  incorporated  into  the  structure^  fer 
lair  MDoyal  would,  pro  tanto  at  least  be  a  destruction  of  the 
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appartoBanee.  AH  these,  and  ttke  artlclea  tbnt  uaed,  km  ttek 
Idoitity  and  become  a  necessary  part  of  tbe  bnUdiog  or  «tte 
stmctore,  and  are  clearly  distlngalshable  from  tnch  artldfli  u  A 
or  may  be,  merely  annexed  to  the  freehold,  or  some  apportaiii 
thereof,  and  which,  retaining  their  IndiTidoal  characteiiitlcs,  bit 
be  remoTed  In  their  entirety,  and  without  material  injnrr "  ^ 
extent,  however,  to  which  coorts  wiU  go  to  sustain  an  agnaaat 
presenring  the  personal  character  o€  fixtures  may  be  fieoi  fns 
German  Sav.  etc.  Soc  ▼.  Weber,  16  Wash.  d5^  47  Pac  224^  vlof 
an  agreement  that  window  and  door  sashes,  doors,  jambi.  tal 
trimmings,  wainacoating,  baseboards,  and  mantel  pieces  sbooU  te 
considtted  as  penonal  property  belonging  to  the  materlslmaB,  n 
uphdd  as  Talid,  where  such  fixtures  could  be  ronoyed  vitbost  li- 
Jury  to  themselTes  or  to  the  realty.  Eyen  this  case  recognizei  tla 
an  agreement  of  this  Idnd  cannot  be  made  where  tbe  flxtss 
could  not  be  remoTed  without  serious  damage  to  the  fredMdd.s 
substantially  destroying  their  own  Talue  as  merchandise.  In  Cast 
beU  ▼.  Boddy.  44  N.  J.  Eq.  244,  6  Am.  St.  Rep.  888,  14  Aa  2% 
It  was  intimated  that  while  fixtures,  which.  If  detached,  vwd< 
destroy  the  realty  to  which  they  were  annexed,  could  not  leti^ 
their  chattel  character  so  as  to  be  remoyed,  yet  there  mlsbttt 
an  equitable  method  of  awarding  to  the  chattel  lienlM^der  tbe  nJoi 
<if  the  fixture  or  the  Talue  which  it  added  to  the  realty,  tad  tis 
glye  some  effect  to  the  agreement  presenring  the  personal  ebtneH 
of  the  fixtures. 

Another  class  of  cases  in  which  fixtures  cannot  be  made  pen» 
alty  by  agreement  seems  to  be  recognised  in  Hayens  y.  GerntB^ 
Fire  Ina.  Co.,  123  Mo.  403,  45  Am.  8t  Bep.  570,  27  8.  W.  m  •i' 
this  is  where  the  eifect  of  such  an  agreem^it  is  to  defeat  tbe  p» 
pose  of  a  statute.  In  such  a  case  the  agreement  will  not  be  pTfl 
effect  In  this  case  there  existed  a  statute  which  made  the  aooii 
of  insurance  written  on  real  property  condusiye  as  to  its  tiIs 
and  the  insurance  company  sought  to  free  itsdf  from  a  portkn^ 
its  liability  for  real  property  destroyed  by  fire,  by  eTidence  of  ti 
agreement  in  the  policy  with  the  owner  that  certain  fixtures  «« 
personal  property.  But  the  court  held  that  its  liability  oouU  i^ 
be  evaded  in  thia  manner,  as  the  agreement  waa  against  tbe  v^^ 
and  spirit  of  the  statute.  The  statute  was  founded  upon  retai 
of  public  poUcy,  and  where  the  proyisions  of  the  Insurance  poid 
ran  counter  to  those  of  the  statute,  the  statute  must  control  ^i 
Prescott  y.  Wells,  Faigo  &  Ck>..  8  Ney.  82,  we  seem  to  find  the^ 
trine  asserted  that  chattels  cannot  by  any  agreement  retain  tfei^ 
personal  character,  if  they  in  fact  become  fixtures.  **Propert?' 
said  the  court,  *^s  either  real  or  personal,  according  to  Its  nt0 
Contract  cannot  make  a  chattel  realty,  nor  realty  a  chatteL"  ^ 
this  clearly  la  not  the  general  rule  so  far  as  the  parties  to  the  a^ 
Dent  are  concerned. 
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ZV.    Agr6«m«nt  Betwe«n  the  PAities. 

•»  Exprew  Agreement.— If  competent  parties  make  an  express 
greement  that  flztnres  shall  retain  their  character  as  chattels, 
here  can  he  no  douht  that  the  agreement  is  hinding  as  between 
hem.  Thns,  where  in  a  deed  a  fixture  is  expressly  excepted  from 
ts  operation,  it  is  personalty,  and  does  not  pass  as  a  part  of  the 
ealty:  Badges  t.  Batavia  Paper  Mfg.  Co.,  70  III.  302.  Parties  to 
.  contract  for  the  purchase  of  a  chattel  to  be  affixed  to  realty  may 
fftee  among  themsdves  that  it  shall  be  treated  as  personalty: 
Caestner  ▼•  Day*  65  111.  App.  628.  An  agreement  that  a  tenant 
nay  remove  fixtures  annexed  by  him  is  an  agreement  that  they 
hall  retain  their  chattel  character:  Wright  ▼.  Macdonnell,  88  Tex. 
40.  30  8.  W.  007;  Mott  ▼.  Palmer,  1  N.  Y.  564;  Parlcer  t.  Redfield, 
O  Oonn.  490;  Kissam  ▼.  Barclay,  17  Abb.  Pr.  860.  If  the  tenant 
las  no  right  to  remove  a  building  erected  by  him,  It  Is  a  fixture  and 
»art  of  the  realty:  Deane  ▼.  Hutchin&on,  40  N.  J.  Eq.  88,  2  Atl,  292. 
bunding  erected  by  a  tenant  with  a  reserved  right  to  remove  It 
aay,  however,  for  some  purposes,  be  considered  as  realty,  though 
he  agreement  to  remove  it  would  stamp  Its  character  as  personalty. 
IxxiB,  It  Is  held  that  where  ai  tenant  at  will  erects  a  building  upon 
lis  landlord's  real  estate  under  an  arrangement  that  he  may  r^ 
Qove  tt  when  required,  the  building  is  nevertheless  considered  aa 
eal  estate  so  far  as  giving  the  tenant  notice  to  quit  is  concerned* 
md  such  tenant  Is  entitled  to  the  regular  six  months'  notice  required 
D  such  cases:  Blanchard  v.  Bowers,  67  Yt  408,  81  AtL  848. 

b.  Implied  Agreement.— Most  of  the  questions  which  arise  con- 
lerning  an  agreement  between  the  parties,  however,  do  not  relate 
o  express  agreements  that  a  fixture  shall  be  considered  as  person- 
ilty,  but  grow  out  of  some  arrangement  whereby  the  law  will  ini* 
>ly  an  agreement  to  treat  the  annexation  as  a  chattel.  There  are 
several  situations  from  which  the  law  will  raise  an  implied  con- 
tract that  a  fixture  is  to  remain  personal  property  as  between  the 
>arties.  The  chief  situations  from  which  such  agreement  Is  Implied 
ire  where  the  fixture  is  covered  by  a  chattel  mortgage,  where  a 
!hattel  has  been  conditionally  sold  to  the  one  wbo  annexes  It  to  the 
realty,  where  a  licensee  places  fixtures  upon  the  property,  and 
pvhere  a  tenant  annexes  trade  fixtures  for  the  more  convenient  use 
nf  the  property  in  connection  with  his  business. 

1.  Chattel  Mortgages.— Where  one  purchases  an  article  to  be 
innexed  to  the  freehold,  which,  from  its  character,  may,  after  an- 
nexation, be  either  realty  or  personalty  according  to  the  intention 
Df  the  parties,  the  giving  of  a  chattel  mortgage  thereon  to  the  seller 
[s  sufficient  evidence  of  an  Intention  that  the  fixture  shall  retain 
Its  character  as  personalty:  Edwards  etc.  liumber  Co.  v.  Rank,  57 
Neb.  323,  73  Am.  St.  Rep.  614,  77  N.  W.  765;  Arlington  Mill  etc.  CiK 
V.  Yates,  57  Neb.  286,  77  N.  W.  677.  An  agreement  that  the  fixture 
shall  retain  its  personal  character  Is  said  to  be  Implied  from  the 
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maktaig  of  a  diatM  moHg^ge:  Sowden  t.  Cral^ .  26  lovi,  Bl^ 
96  Abl  Dee.  125;  Otmpb^  ▼.  Roddy.  44  N.  J.  Eq.  241  6  An.  8L 
Rep.  886.  14  AtL  279;  Ford  t.  Cobb,  20  N.  Y.  344;  Tibbetti  i 
Home.  66  N.  H.  242,  2S  Am.  St  Rep.  31,  28  AtL  145;  Tlfft  t.  Hortii. 
58  N.  T.  877,  18  Am.  Rep.  537;  BaTes  t.  Estes,  10  Kan.  814, 15  Aa. 
Rcpl  845;  Sword  ▼.  Low,  122  IlL  487,  13  N.  B.  826;  Blnkley  t.  tat- 
aer.  U7  lad.  176^  18  M.  B.  753.  Warner  t.  Kenning.  25  Ifiim.  ITS: 
Barrffl  t.  Wflcox  Lumber  Co.,  65  Mich.  571,  32  N.  W.  824;  Hntir 
▼.  DilloB.  15  Or.  610.  17  Pac  14a  In  BInklej  t.  Forkner.  U7  b^ 
176, 19  N.  B.  758,  tiie  exeeatlon  of  a  chattel  mortgttgt  on  madibsr 
waa  regarded  aa  an  nneqnirocal  declaration  of  the  Intention  of  tk 
partlea  that  the  act  of  annexation  ahonid  not  change  or  take  am? 
tiie  character  of  the  machinery  aa  peraimalty.  The  glMog  ef  i 
new  diattri  mortsaaa  after  the  expiration  of  the  first  one  does  bk 
la  any  manner  affect  the  personal  character  of  the  flxtme:A> 
drewa  ▼.  Chandler,  27  m.  App.  103.  A  chattd  mortgagor  eusst 
by  attaching  the  property  to  land,  change  the  personal  dianetff 
of  the  propeity  ao  aa  to  make  It  a  part  of  the  realty  and  dcM 
the  mortgage  Uen:  Mmer  ▼.  Griffin,  102  Ala.  610,  15  Sooth.  S38L 

R.  OoBdItlQBal  Balea.— The  conditional  sale  of  chattela  wfakfa  c« 
affixed  to  realty  prescrrea  th^  personal  character  as  between  tb» 
partlea  to  the  agreement  The  reservation  of  title  In  Hie  TOfler 
QBtn  tibe  property  la  paid  for  preserres  the  chattel  character  of  tk 
property,  which  cannot  be  defteted  by  attaching  It  to  realty:  Vir 
ren  ▼.  UddA  UO  Ala.  232,  20  Sonth.  80;  Jenks  t.  ColweD,  66  lOei 
tSK  11  Am.  8t  Repi  502,  88  N.  W.  528;  Hnnt  t.  Bay  State  bo 
Oo..  97  Maas.  279;  Sonthbridge  Sav.  Bank  ▼.  Bxeter  Works,  IS 
Mass.  542:  Caae  Mf^.  Go.  t.  Oanroi.  45  Ohio  St  289,  13  N.  B  49^ 
Marahan  ▼.  Bachddor.  47  Kan.  442,  28  Pac  168;  Dnke  t.  ShacUt 
fted,  56  Bllaa.  552;  General  Blec  Co.  ▼.  Transit  eta  Co..  57  K.  X 
Bq.  460,  42  AtL  101;  Wade  ▼.  Donan  Brew.  Co.,  10  Wash.  281,  3S 
Pae  1009;  BbbmU  ▼.  Cnmmlngs,  61  Vt  213.  18  AtL  93;  San  A> 
tonlo  Brew.  Aaan.  ▼.  Arctic  etc  Co.,  81  Tex.  99.  16  S.  W.  T?: 
Where  a  rendee  of  chattels  under  a  conditional  sale  affixes  them  t* 
the  realty  without  the  rendor's  knowledge  they  are  still  persosi.* 
property,  and  may  be  reclaimed  by  the  yendor:  IngersoU  t.  Baxas^ 
47  Mich.  104,  10  N.  W.  127. 

S.  Annexation  by  licensee  —Where  one  erecta  a  tmlkUng  « 
annexea  any  fixture  to  real  property  by  permlaslon  ^  the  ovmt 
with  the  understanding  that  It  may  be  removed  at  tlaa  pleasst 
ef  the  buUda*.  It  does  not  become  a  part  of  the  real  estate,  but  cot- 
ttnuea  to  be  a  personal  chattel  and  the  property  of  the  Ucenaee  vte 
erected  It:  Dame  ▼.  Dame,  38  N.  H.  429,  76  Am.  Dec  195;  Osgotd 
T.  Howard.  6  GreenL  452,  20  Am.  Dec  322;  Goodman  t.  Hannibk 
etc.  R.  R.  Co.,  45  Ma  83,  100  Am.  Dec  836;  Ingalls  ▼.  St  Paul  cfit 
Ry!  Co.,  89  Minn.  479,  12  Am.  St  Rep.  676,  40  N.  W.  524;  Powen  t 
Harris,  68  Ala.  409;  Priestly  T.  Johnson,  67  Mo.  632;  FuUer  t.  Tt 
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r,  89  Me.  519;  AldrlcA  t.  Pearson,  6  N.  H.  655;  Adams  ▼.  God- 
jr<d,  48  Me.  212. 

A  tmlldlxk^  placed  upon  the  land  of  another  under  a  license  need 
»t  be  a  trade  fixture  in  order  to  retain  Its  personal  character  and 
»  remorable  by  the  builders  Weathersby  y.  Sleeper,  42  Miss.  732. 
tie  consent  of  the  land  owner  to  the  erection  of  the  building,  it 
ems,  need  not  be  glTen  prior  to  the  erection  of  the  building.  A 
ibsequent  assent  that  It  may  remain  will  Lave  the  effect  of  mak- 
g  It  personal  property:  Fuller  ▼.  Tabor,  89  Me.  510.  Mere  sub- 
iquent  assent  seems  to  be  Insufficient,  howeyer,  without  an  actual 
ryerance  of  the  building  firom  the  land:  Madlgan  y.  McCarthy, 
18  Haas.  878,  11  Am.  Bep.  871.  A  railway  company  may,  by  a 
sense,  enter  and  construct  tracks  on  the  real  estate  of  another, 
sd  such  tracks  are  the  personal  property  of  the  company:  Chicago 
DC  R.  B.  Go.  y.  Goodwin,  111  IlL  202,  58  Am.  Bep.  622;  Obyuga 
y.  CkK  T.  Nlles,  18  Hun,  170.  A  grain  eleyator  built  upon  the 
ght  of  way  of  a  railroad  company  under  a  license  glyen  by  the 
>mpany  to  personal  property:  Walton  y.  Wray,  54  Iowa,  581,  6 
:.  W.  742;  Gregg  y.  Union  Pac.  By.  Oo.,  48  Mo.  App.  494.  Any 
ermanent  Improyements  erected  by  one  who  occupies  land  with 
le  consent  of  the  owner  are  personal  property:  Doak  y.  Wis  well, 
B  Me.  569.  As  between  partners  an  engine  placed  upon  land  owned 
y  one  of  them  and  used  in  connection  with  the  partnership  busi- 
lees  is  personal  property:  Greenwood  y.  Maddoz,  27  Ark.  648.  In 
^oughkeepsle  Gas  Oo.  y.  Gitlsens'  Gas  Co.,  20  Hun,  214,  it  was  held 
hat  gas-pipes  laid  by  a  gas  company  at  the  request  of  the  owner 
<t  property  continued  to  be  the  personal  property  of  the  company 
LUd  did  not  become  a  part  of  the  realty.  So,  also,  as  to  mains 
aid  in  the  streets  of  a  city  by  the  consent  of  the  municipal  au- 
horltles:  Memphis  Gaslight  Co.  y.  State,  6  Cald.  810,  08  Am.  Dec. 
i52.  But  In  Proyidence  Gas  Co.  y.  Thurber,  2  B.  I.  15,  55  Am. 
>ec.  621,  where  gas-pipes  were  laid  In  the  public  streets  under  the 
luthority  of  a  charter  granted  by  the  legislature,  the  court  held 
lito  was  not  a  mere  license,  but  a  grant,  and  that  the  gas-pipes 
irere.  fixtures  and  taxable  as  realty. 

A  license  to  reyocable,  and  a  licensee  has  the  right  to  remoye  hto 
t>ulldlng8  or  other  structures  when  the  license  to  withdrawn:  Gregg 
r.  Union  Pac  By.  Co.,  48  Mo.  App.  494.  A  hcensee  to  entitled  to  a 
reasonable  opportunity  to  remoye  his  structures  upon  a  reyocation 
yf  hto  license:  Ingalto  y.  St  Paul  etc.  By.  Co.,  89  Minn.  479, 12  Am. 
Bt  Bep.  676,  40  N.  W.  524.  A  license  cannot  be  reyoked  so  as  to 
make  the  licensee  a  trespasser,  and  to  change  the  structures  erected 
from  personal  property  to  realty:  Bamea  y.  Barnes,  6  Yt  888. 

C  Trada  Tizturea  Affixed  by  Tenant— As  between  landlord 
and  tenant  the  rule  to  w^  settled  that  trade  fixtures,  although 
aecurely  fastened  to  the  freehold,  are  the  personal  property  of  the 
tenant,  and  may  be  removed  by  him^  if  the  remoyal  can  be  af- 
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fectod  wfthovt  material  Injury  to  tlie  freehold:  Cnbblns  t.  kjm, 
4  Lea.  829:  Lemar  ▼.  MUea,  4  Watts,  330;  KRe  ▼.  OMiiMr.  U4  Fi 
8t  881,  7  Aa  184;  Perkina  t.  Swank,  48  MIh.  84»;  FteoibertDiT. 
King,  8  Der.  876;  Baymond  ▼.  White,  7  Cow.  819;  Tatet  t.  Ifiia, 
23  Ind.  602;  GommlflBlonera  r.  Stnbba,  28  Kan.  822;  AnAreai  i. 
Day  Button  0>.,  182  N.  Y.  84a  80  N.  R.  8S1;  Tate  r.  BMOmrm, 
48  MiM.  1;  Both  T.  Ootlina,  100  lowm,  601«  80  N.  W.  64S;  Etgm 
▼.  Shingle  Co.,  51  S.  O.  1,  28  S.  B.  2;  Thompaon  etc.  Bj.  Oil  ? . 
Tonng,  00  Md.  278,  44  Aa  1024. 

The  general  role  at  common  law,  that  whatertf  was  umenda 
the  freehold  became  a  i>art  of  it,  aeema  alwaya  to  hare  been  i^ 
Ject  to  an  exception  In  faror  of  tmanta  who  placed  flztmeifli 
property  to  t>e  oaed  In  connection  with  timde  or  maanCutna! 
Perkina  ▼.  Swank,  48  Miss.  848.  Snch  right  exists  eren  !n  Oie  a^ 
sence  of  a  special  contract,  no  such  contract  b^ng  Decessarr  THa 
▼.  MnOen,  28  Ind.  602.  The  right  to  remore  la  Implied  fnn  fti 
dreamstancee:  Howard  ▼.  FVasenden,  14  Allen,  124.  Indeed,  fte 
consent  of  the  landlord  is  not  necessary  to  glTe  the  tenant  the  liitt 
to  remoTe  trade  flxtmes:  Andrewa  t.  Day  Button  Co.,  138  11 T. 
848,  80  N«  A  8SL  Such  flztnres  remain  the  personal  prapotftf 
the  tenant  without  the  consent  of  the  landlord.  It  has  evai  bea 
h^d  that  where  the  lease  proyided  that  the  tenant  ahonld  not  » 
more  '^ny  repairs,  improTementi,  additions,  or  flxtnTea**  mA 
proTislon  was  not  Intended  to  apply  to  trade  flrtores:  OabblH « 
AyreSk  4  Lea,  829.  And  in  Hey  ▼.  Bnmer,  61  P^  St  87.  wtaei 
tenant  coTenanted  that  permanent  additions  should  be  left  • 
the  property  at  the  expiration  of  the  leasob  and  to  belong  to  the  o«» 
«s  of  the  premises,  it  was  held  that  machinery  placed  ea  fti 
property  by  him  for  the  benefit  of  hia  bnsineas  was  his  peneari 
property.  ▲  lease  which  stipnlatea  that  a^ections  or  addltioi 
placed  on  the  premises  shall  belong  to  the  landlord  on  the  termlBt 
tion  of  the  lease  does  not  include  electrical  machinery  placed  ti  i 
leased  building  for  the  purpose  of  fumifihing  power  for  an  eieclito 
light  system:  Liebe  ▼.  NlcohU,  80  Or.  804,  48  Pac.  172. 

We  need  not  considw  minutely  what  may  be  deemed  trade  fit 
tures.  The  courts  haye  been  liberal  in  construing  fixtures  to  bi 
for  purposes  of  trade  and  to  belong  to  the  tenant  as  personal  pnv 
erty.  Bnglnes,  boilers,,  and  other  machinery  placed  on  losd 
property  for  the  use  of  the  tenant  in  operating  his  business,  ta 
which  can  be  removed  without  injuring  the  realty,  have  been  lidl 
to  be  chattels  which  belong  to  the  tenant:  Hewitt  t.  Watertom 
Steam  Bngine  Co.,  65  111.  App.  168;  Hayes  t.  New  York  GoM  Mh 
Co.,  2  Colo.  273;  Crane  v.  Brigham,  11  N.  J.  Eq.  29;  Holbrooki 
Chamberlin,  116  Mass.  155,  17  Am.  Rep.  146;  Cooper  t.  JobmA 
143  Mass.  108,  9  N.  B.  33;  Cook  y.  Cbamplain  Transp.  Go.,  1  Desii 
01;  Reynolds  y.  Shuler,  6  Cow.  823;  Updegralf  y.  Lesem  (Ook 
App.),  62  Pac.  842;  Hughes  y.  Shingle  Co.,  5iaai,28&&t 
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&lc«  Sopttior  etc  Oa  T.  HcGaQD,  86  Mich.  108,  48  N.  W.  692. 
V^liateTer  Is  affixed  to  the  land  for  the  porpoee  of  trade,  whether 
:  l>e  made  of  hrlck  or  wood,  la  remoyaUe  at  the  end  of  the  term.'* 
mJi€t  the  court  In  Wiggins  Ferry  Oo.  ▼,  Ohio  etc.  Ry.  Ck).,  142  U.  a 
»0.  12  SniK  Ot  Bep.  188.  ''Indeed,  It  is  difficult  to  conceive  that 
ny  fixture,  however  eolld,  permanent,  and  closely  attached  to  the 
BCLlty,  placed  there  for  the  sole  purposes  of  trade,  may  not  be  re* 
[fto^ed  at  the  end  of  the  term.** 

]>omestlc  fixtures  put  up  for  the  more  conyenient  use  of  the 
►ar^emlses  are  personal  property,  and  may  be  removed  by  the  ten* 
jot^i  Wall  ▼.  Hinds,  4  Gray,  256,  64  Am.  Dec.  64;  Gaffield  ▼.  Hap- 
?ood,  17  Pick.  192,  28  Am.  Dec.  290;  Hays  t.  Doane,  11  N.  J.  Bq.  84. 
S*lxtures  erected  for  purposes  of  agriculture,  or  for  mixed  pur* 
►OSes  of  trade  and  agriculture,  are  the  personal  property  of  the 
oxiant,  which  may  be  remoyed  by  him:  Perkins  y.  Swank,  43  Miss. 
r40;  Pemberton  y.  King,  2  Dey.  876;  Holmes  y.  Tremper,  20  Johns. 
S9,  11  Am.  Dec.  238;  Harkness  y.  Sears,  26  Ala.  493,  62  Am.  Dee, 
r42;  McOracken  y.  Hall,  7  Ind.  30;  Wing  y.  Gray,  h6  Yt  261. 

lE^urniture  and  stock  fixtures  erected  and  used  for  purposes  of 
zr^iAe  are  the  personal  property  of  the  tenant  who  places  them  on 
Yie  realty:  Berger  y.  Hoerncr,  36  111.  App.  860;  Shaplra  y.  Barney* 
K>  Minn.  69,  14  N.  W.  270;  Stout  y.  Stoppel,  30  Minn.  66,  14  N.  W. 
20S;  Guthrie  y.  Jones,  108  Mass.  191;  Kimball  y.  Grand  Lodge,  131 
MCass.  59. 

Buildings  and  other  structures,  as  well  as  machinery  and  stock 
a.3:tures,  if  necessary  to  the  trade  of  the  tenant,  are  trade  fixtures, 
Buad  may  be  remoyed  by  him  as  personal  property:  Brown  y.  Reno 
etc.  Co.,  55  Fed.  229;  Security  etc.  Co.  y.  Willamette  etc  Co.,  99 
Oal  636,  34  Pac.  321;  Macdonougb  y.  Starbird,  105  Cal.  15,  88  Pac. 
SSIO;  Whlte*s  Appeal,  10  Pa.  St.  252;  Western  N.  0.  B.  B.  y.  Deal, 
W>  N.  C  110;  Dubois  y.  Kelly,  10  Barb.  40a    It  must  be  clear,  how- 
erer,  that  a  building  is  erected  as  a  trade  fixture,  otherwise  it 
l>ecomes  a  part  of  the  realty  in  the  absence  of  an  agreement,  ex- 
press or  implied,  that  It  Is  to  remain  the  personal  property  of  the 
l>iinder:  Peirce  y.  Grice,  92  Ya.  703,  24  S.  E.  392;  Schlemmer  y. 
Korth,  82  Mo.  206;  Gett  y.  McManus,  47  Cal.  56.    Trade  fixtures, 
%o  be  capable  of  remoyal  by  a  tenant,  must  be  additions  made  by 
'tbe  tenant  to  the  property,  and  not  substitutions  for  worn-out  parts: 
Ashby  y.  Ashby,  59  N.  J.  Eq.  536,  46  Atl.  528.    If  a  tenant  erects 
fixtures  under  a  coyenant  in  a  lease  which  obliges  him  to  do  so, 
tliey  are  not  remoyable,  eyen  though  to  be  used  for  purposes  of 
trade:  Tunis  Lumber  Co.  y.  Dennis  Lumber  Co.,  97  Ya.  682,  34  8. 
X.  613.    As  already  noticed,  in  order  to  render  annexations  *trade 
fixtures,"  they  should  be  remoyable  without  material  Injury  to  the 
realty  or  to  themselyes:  Conrad  y.  Saginaw  Min.  Co.,  54  Mich.  249, 
52  Am.  Bep.  817,  20  N.  W.  89;  BarUett  y.  Haylland,  92  Mich.  552, 
62  N.  W.  1008.    The  mere  fact  that,  in  remoylng  a  fixture  It  is 
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nccessarj  to  take  it  to  pieces  will  not  destroy  its  peraonal  cbtncte 
if  it  Is  a  mschiDe  tliat  can  be.  and  is  Intended  to  be.  wtfuM 
into  rarious  imrts.  Bat  if  a  tbin^r  cannot  be  severed  wttb^ 
being  reduced  to  a  mere  mass  of  cmde  materials,  as,  for  exBispk 
a  iMker's  oren,  it  will  remain  a  fiztnre,  tbongh  it  had  been  uA 
solely  for  purposes  of  trade:  Oollamore  t.  Gillis,  14B  Mas.  93& 
14  Am.  St  Rep.  400,  22  N.  B.  40.  Bowling  alleys.  howeTci,  bifi 
been  beld  to  be  remorable  as  trade  fixtures,  althongli  thej  wen 
firmly  nailed  to  tbe  fiooe  of  a  building,  and  their  remoTSl  vnU 
cause  some  injury  to  the  building:  Hanrahan  t.  CVBeOIy,  102  Vul 
201.  A  subtenant  cannot  make  an  agreement  with  the  bad  om 
that  certain  trade  fixtures  shall  be  realty,  without  the  oonaeot  i( 
the  tenant  of  tbe  landlord:  Podlech  t.  Phelan,  18  Utah,  SA  H 
Pac.  888. 

There  is  usually  an  implied  agreement  between  the  owner  of  u 
easement  and  the  ownet  of  land  that  trade  fixtures  may  be  remorei 
although  there  may  be  no  technical  relation  of  landlord  and  teeait 
between  the  parties:  Wiggins  Ferry  Go.  r.  Ohio  etc  By.  Ca.  14 
U.  8.  898»  12  Sup.  Ot  Bep.  188;  BTans  ▼.  McLacas,  15  8.  OL  67. 

It  seems  to  be  a  matter  not  fully  settled  to  what  extent  an  afi» 
nent  is  implied  between  a  life  tenant  and  remainderman  that  tte 
life  tenant  or  his  representatiyes  may  remove  fixtures  erected  t7 
him.  There  is  a  tendency  observable  in  many  of  the  cseei  1» 
treat  a  life  tenant  with  the  same  liberality  in  this  regard  as  a  t» 
ant  for  years  or  at  will:  See  Buckley  t.  Buckley,  11  Birii.  9^ 
Whiting  ▼.  Barstow,  4  Pick.  Sia  And  this  is  done  in  the  intexs^ 
of  trade.  But  the  relation  l)etween  the  usual  life  tenant  aad  hH 
remainderman,  and  that  between  an  ordinary  landlord  and  teoast  a 
not  precisely  the  same.  As  between  the  latter  parties  they  u* 
usually  strangers,  so  that  the  tenant  is  not  presumed  to  make  a^ 
ditions  for  the  benefit  of  anyone  but  himself.  While  between  lift 
tenants  and  remaindermen,  there  generally  exist  ties  of  sifectloi 
and  blood,  and  the  additions  and  improyements  made  by  the 
life  tenant  may  l>e  much  more  readily  presumed  to  be  designed  not 
simply  for  the  temporary  use  of  such  tenant,  but  as  permanent  ad- 
ditions to  th^  propei-ty.  It  would  seem,  then,  that  the  rule  tint 
a  tenant  for  life  may  remove  trade  fixtures  erected  by  him,  aad 
that  there  is  an  implied  agreement  between  him  and  his  remainde^ 
man  that  such  fixtures  shall  remain  personalty,  is  of  more  lUolted 
range  than  as  between  an  ordinary  landlord  and  tenant.  A  hard- 
and-fast  rule  seems  impossible  to  be  laid  down  as  between  tbtm 
parties,  but  the  remainderman  certainly  occupies  a  more  fayoiabk 
position  than  the  landlord  of  a  tenant  for  years:  See  Gannon  t. 
Hare,  1  Tenn.  Gh.  22;  Demby  v.  Parse,  58  Ark.  626,  14  8.  W.  M 
Doak  V.  Wiswell,  38  Me.  569;  Overman  v.  Sasser,  107  N.  C.  482,  U 
8.  B.  64. 
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frade  flztores  erected  by  a  purchaser  of  land,  who  subsequeutljr 
la  to  complete  his  purchase,  are  deemed  fixtures  which  become 
>art  of  the  realty,  and  cannot  be  remoyed  by  the  defaulting  pur- 
iser:  Liapham  ▼.  Norton,  71  Me.  88;  Klngsley  y.  McFarland,  82 
».  231,  17  Am.  8t  Rep.  473,  19  Atl.  442;  King  y.  Johnson,  7  Gray, 
);  Flak  t.  People's  Nat  Bank,  14  Colo..App.  21,  59  Pac.  63.  The. 
atlons  of  the  parties  are  not  such  as  that  the  law  will  Imply  any 
reement  that  the  annexations  are  to  remain  personal  property: 
nssley  y.  McFarland,  82  Me.  231.  17  Am.  St.  Rep.  478,  19  AtL 
2.  It  will  be  presumed  that  fixtures  were  erected  with  the  in- 
atlon  that  they  should  remain  a  permanent  part  of  the  realty: 
ipham  ▼.  Norton,  71  Me.  88.  But  where  the  purchaser  of  land 
Its  machinery  thereon,  under  an  agreement  that  it  is  to  remain 
e  personal  property  of  the  seller  until  paid  for,  it  does  not  be- 
>ine  a  part  of  the  realty  upon  default  of  the  buyer  to  complete  his 
^ntract  to  purchase  the  land:  Palmateer  y.  Robinson,  60  N.  J.  L. 
t3,  88  Aa  967. 

V.    Eif  eet  of  Agreement  as  to  Third  Parties. 

a.    In  Qeneral.— While  parties  themselyes  may  make  any  agree* 
kcnt  they  wish  as  to  the  personal  character  of  fixtures,  yet  such 
n  agreement  does  not  In  most  cases  afFect  the  rights  of  third  per- 
[>iis  who  are  not  parties  to  the  agreement.    To  what  extent  third 
artles  are  bound  is  a  question  depending  upon  the  nature  of  the, 
ffreement  and  the  relation  of  the  parties.    The  statement  found 
1  some  cases  that  an  agreement  cannot  change  the  character  of 
tie  property,  so  far  as  third  parties  are  concerned,  is  true  only 
o  a  limited  extent:  See  Kaestner  y.  Day,  66  111.  App.  623.    If  an 
Lgreement  Is  made  which  recognizes  in  express  terms  the  chattel 
character  of  fixtures,  no  question  can  be  raised.    Thus,  where  a 
real  estate  mortgage  is  giyen  subject  to  a  chattel  mortgage  of  flx- 
lures,  the  fixtures  retain  their  chattel  character  as  against  such 
realty  mortgagee;  Ellison  y.  Salem  Coal  etc.  Co.,  43  III.  App.  120; 
McDonnell  y.  Bums,  83  Fed.  866.    And  if  a  prior  mortgagee  recog- 
Dlses  that  a  fixture  is  a  chattel,  it  will  be  treated  as  personalty 
as  against  him  in  fayor  of  the  one  who  sold  the  chattel  and  who 
retains  an  interest  therein    Bartholomew  y.  Hamilton,  105  Mass. 
239.    When  the  rights  of  inpocent  purchasers  or  other  innocent 
third  parties  relying  on  the  apparent  character  of  fixtures  as  realty 
are  concerned,  the  fixtures  will  not  retain  their  personal  character: 
Arlington  Mill  etc.  Co.  y.  Yates,  67  Neb.  286,  77  N.  W.  677.    If  the 
rights  of  innocent  thhrd  parties  will  not  be  prejudiced,  fixtures  may 
retain  their  chattel  character:  Edwards  etc.  Lumber  Co.  y.  Rank, 
67  Neb.  328,  78  Am.  St.  Rep.  514,  77  N.  W.  765.    If  fixtures  are  per- 
sonal iHToperty  as  between  the  realty  mortgagor  and  mortgagee,  a 
subsequent  yendee  of  them  as  chattels  cannot  maintain  their  char- 
acter as  such  as  against  the  realty  mortgagee:  Harris  y.  Haynes,  34 
Vt  220.  The  mortgagee  In  such  a  case  has  a  right  to  rely  on  the  real 
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cbanctor  of  the  flxtnrea,  and  his  seciirftj  cannot  be  affected  \f  a 
itlo  of  than  as  chattels.  8o<A  sale  is  a  taiiid  upon  his  risMa  ud 
Told  aa  to  htm:  Hoakin  t.  Woodward.  4»P^8t.«.  OrffOiente 
la  not  Totd,  strictly  speaking,  the  pnrAaaer  wHI  take  the  flxtate 
anbleet  to  the  paramount  rlglits  of  the  real^  nM>rtgagee:  Gere  y. 
Jenneaa»  18  Me.  68.  The*  fact  that  fixtures  are  treated  tj  tbeh 
owner  aa  peraonalty  In  Insnrlnc  them  and  In  ratlna  fliem  tat  tui- 
tion has  no  effect  aa  against  a  mortgagee  of  the  premlaea:  Watm 
T.  Wataon  Mfg.  Go.»  80  N.  J.  Eq.  4S8. 

The  Qoeation  of  an  agreement  retaining  the  pemonal  character  af 
flztorea  afllecting  third  partlea  more  frequently  arteea  In  cum 
where  the  agreement  la  made  either  before  the  anneTatiem  of  tte 
chattel  to  the  realty,  or  before  the  rlghta  of  ttdtd  partlea  hsft 
accrued.  And  the  problem  then  la»  whether  such  an  agreemeat  it 
binding  on  andi  tbML  parties,  or  whether  they  hare  a  rigrht  to  rel7 
upon  the  apparent  character  of  the  fixture  aa  a  part  of  the  really- 
We  ahall  take  op  and  consider  the  Tariona  sitnationa  In  whiek 
the  queation  haa  arisen,  and  how  it  has  been  determined. 

h.  Xftect  aa  to  Prior  Mortgagee  of  Bealty.— Aa  cwTectly  indi- 
cated by  the  principal  case,  there  are  two  well-defined  lines  of  au- 
thorities on  this  point,  one  holding  that  as  against  a  prior  mort- 
gagee of  the  realty  the  agreement  that  a  fixture  ahall  retain  iti 
chattel  character  la  ineffective,  the  other  holding  that  such  si 
'agreement  is  usually  Talid  and  binding  on  auch  prior  mortgagee. 
The  first  rule  is  sometimes  designated  the  Massachusetts  rule,  siace 
it  has  been  firmly  established  in  that  state  from  an  early  time,  sod 
the  states  which  have  adopted  it  have  followed  the  Massachnaetti 
authorities.  In  Olary  t.  Owen,  16  Gray,  622,  it  was  said  that  If 
a  mortgagor  could  agree  with  another  that  fixtures  should  remain 
personalty  aa  agalnat  the  mortgagee,  "it  would  follow  that  the 
mortgagor  could  convey  to  another  a  right  in  the  mortgaged  prem- 
laea greater  than  he  could  exercise  himself."  Hence  It  was  hdd 
that  '*it  la  not  Ia  the  power  of  the  mortgagor,  by  any  ai^reement 
made  with  a  third  person  after  the  execution  of  the  mortgage,  to 
glTo  to  such  person  the  right  to  hold  anything  to  be  attached  to  the 
freehold*  which  aa  between  mortgagor  and  mortgagee  would  be- 
come a  part  of  the  realty.  The  entry  of  the  mortgagee  would  en- 
title him  to  the  full  enjoyment  of  the  premises,  with  all  the  addl- 
tiona  and  improyements  made  by  the  mortgagor  or  by  his  aatlior> 
ity."  To  the  aame  effect,  see  Hunt  t.  Bay  State  Iron  Go,  97  Maaa 
279;  Meagher  t.  Hayee,  162  Mass.  228,  28  Am.  St  Bep.  818,  9 
N.  B.  106;  Bkstrom  v.  Hall,  90  Me.  186,  88  Aa  106;  Wl|#t  T.  Qnj. 
78  Me.  297;  Byana  t.  Kister,  92  Fed.  828;  Pierce  t.  George,  lOB 
Mass.  78^  11  Am.  Rep.  810;  McFadden  t.  Allen,  184  N.  Y.  480,  82 
K.  B.  21;  Baaa  Foundry  etc  Worka  t.  Gallentine,  99  Ind.  525;  Ham- 
ilton T.  Hunkley,  78  Ind.  621,  41  Am.  Bep.  693;  Flfleld  t.  Farm* 
era'  Nat  Bank,  148  IlL  168.  89  Am.  St  Bep.  166,  86  N.  B.  802.    Bat 
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«rT«n  in  Matsacbiuietts  It  seems  that  tbls  rale  has  been  relaxed  to  a 
certain  extent,  and  that  personal  property  annexed  to  and  osed 
In  connection  with  realty  win  not  always,  as  a  matter  of  law,  pass 
under  the  prior  mortgage  of  the  realty.  Hence  It  is  held  that  ma- 
clilnes  may  remain  personal  property  for  practically  all  purposes, 
even  though  attached  to  the  freehold,  **\t  the  mode  of  attachment 
indicates  that  It  is  merely  to  steady  them  for  their  more  convenient 
xme,  and  not  to  make  them  an  adjunct  of  the  building  or  soil":  Car- 
penter y^  Walker,  140  Mass.  416,  5  N.  B.  180;  Maguire  ▼.  Park,  140 
Mass.  21, 1  N.  B.  7B0.  And  in  New  York,  carpets,  curtahi  poles,  and 
gBM  fixtures  are  deemed  movables  beyond  question,  and  do  not 
Inure  to  the  benefit  of  a  prior  mortgagee:  Manning  t.  Ogden,  70 
Hun,  899,  24  N.  Y.  Supp.  70.  In  Williams  T.  Chicago  Bxhibltlon 
Ck>.,  188  ni.  19,  68  N.  B.  611,  where  the  alleged  chattel  interest  in 
fixtures  accrued  during  the  pendency  of  realty  mortgage  foreclosure 
proceedings,  it  was  held  that  the  parties  could  acquire  no  greater 
Interest  than  if  they  were  the  mortgagors  themselves. 

8o  far  as  mere  numbers  are  concerned,  the  Jurisdictions  are  more 
numerous  in  which  the  doctrine  prevails  that  the  chattel  character 
of  fixtures  may  be  preserved  even  as  against  prior  realty  mort- 
SBgees  who  are  not  parties  to  the  agreement  It  is  therefore  held 
tliat  fixtures  placed  on  mortgaged  premises  by  a  lessee  who  intends 
to  retain  them  as  his  personal  property  are  personalty  as  against 
a  prior  mortgagee,  the  law  not  impressing  on  such  fixtures  the  char- 
acter of  land:  Belvin  v.  Raleigh  Paper  Co.,  128  N.  C.  188,  81  8.  B. 
MS.  In  this  ca&e  it  was  held  that  improvements  placed  upon  mort- 
Smged  land  became  part  of  the  mortgage  security  only  when  the 
mortgagor  himself  is  entitled  to  such  Improvements,  but  improve- 
ments do  not  inure  to  the  benefit  of  a  mortgagee  If  the  mortgagor 
if^niMAif  has  no  right  to  them:  See,  also.  Merchants*  Nat  Bank  v. 
Stantim,  66  Minn.  211,  48  Am.  St  Rep.  491,  66  N.  W.  821.  If,  how- 
over,  the  fixture  is  placed  on  the  land  aftw  the  land  has  passed  to 
tbe  mortvag^  ^^  during  the  pendency  of  foreclosure  proceedings, 
aueh  annexation  is  made  at  the  peril  of  the  lessee,  and  passes  to  the 
mortgagee  unless  the  premises  are  redeemed:  Preston  v.  Briggs,  16 
Tt  124.  This  is  certainly  the  rule  where  the  common  law  doctrine 
of  mortgages  prevails. 

The  rule  also  applies  when  personal  property  Is  sold  to  a  mort- 
gagor upon  condition  that  it  shall  remain  the  property  of  the 
Tendor  until  paid  for.  In  such  case  it  does  not  become  a  fixture 
as  between  the  conditional  vendor  and  the  prior  mortgagee,  but 
lotaina  its  chattel  character,  and  the  right  of  the  conditional  vendor 
tlMieto  is  superior  to  that  of  the  mortgagee.  The  reason  assigned 
^alng  "that  the  mortgagee  has  parted  with  nothing  on  the  faith 
e<  the  annexations  being  a  part  of  the  realty,  and  th^efore  has 
BO  leaaon  to  complain'*:  Paine  v.  McDowell,  71  Yt  28,  41  AtL  10^; 
Gcrmaii  8av.  etc.  Soc.  v.  Weber,  16  Wash.  96,  47  Pac.  224;  Schu- 
T.  Allis  Co.,  70  111.  App.  556.    A  prior  mortgage  will  not 
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coTer  chattels  deUvered  and  annexed  to  realty  under  a  condHieul 
contract  of  sale,  tbough  the  realty  mortgage  in  terms  states  tliat 
it  la  to  cover  after-acquired  i>roperty:  General  Elec  Cou  t.  Ttioiti 
Co.,  57  N.  J.  Bq.  400,  42  AtL  101.  See,  also.  Wood  t.  Holly  Mft. 
Co.,  100  Ala.  328,  46  Am.  St  Rep.  60,  13  Soath.  94& 

As  between  a  chattel  mortgagee  and  a  prior  realty  mortgage 
this  line  of  authorities  also  holds  that  fixtures  will  retain  their 
personal  character:  Tibbetts  t.  Moore,  28  CaL  208;  Rogers  t. 
Brokaw,  25  N.  J.  Bq.  486;  Campbell  y.  Roddy,  44  N.  J.  Bq.  24i 
6  Am.  St  Rep.  889,  14  Atl.  279;  Henkle  t.  DOlon,  15  Or.  610.  17 
Pac.  148;  Wheeler  v.  Bedell,  40  Mich.  688;  Blnkley  t.  Forkner. 
117  Ind.  176,  19  N.  B.  758;  Buzsell  t.  Cummlngs,  61  Vt  213,  18 
Atl.  93;  German  SaT.  etc  Soc  t.  Weber,  16  Wash.  00,  47  Pac.  221 
The  chattel  mortgage  should  be  made  before  the  annexation,  la 
order  to  preserye  the  personal  character  of  the  fixture  aa  against 
the  prior  realty  mortgagee:  First  Nat  Bank  y.  EHmore,  52  lows, 
541,  8  N.  W.  547;  MlUer  y.  WUson,  71  Iowa,  610,  33  N.  W.  128; 
Sowden  y.  Craig,  26  Iowa,  156^  06  Am.  Dec.  125;  Dayenpcrt  y. 
Shants,  43  Vt  546. 

The  reason  upon  which  all  these  cases  are  decided  is,  that  tte 
annexation  not  haying  been  made  at  the  time  when  the  mortga- 
gee took  his  realty  mortgage,  he  has  not  been  misled,  or  adyaoced 
anything  on  the  faith  of  it  and  hence  ought  not  to  be  permitted  ta 
ayail  himself  of  it  as  a  part  of  his  security,  contrary  to  the  ia- 
tentlon  of  the  party  making  the  annexation:  See  cases  already 
cited.  If  the  security  of  the  prior  mortgagee  is  not  affected,  the 
fixture  remains  personalty  as  to  him.  A  mortgagor  and  his  ten- 
ant cannot  by  their  acts  do  anything  to  impair  the  mortgagee's 
security:  Broaddus  y.  Smith,  121  Ala.  335,  77  Am.  St  Rep.  61.  28 
South.  34;  Northwestern  etc.  Ins.  Co.  y.  George,  T7  Minn.  319,  T9 
N.  W.  1028;  Binkley  y.  Forkner,  117  Ind.  176,  19  N.  E.  753;  Camp- 
bell y.  Roddy,  44  N.  J.  Bq.  244,  6  Am.  St  Rep.  889,  14  Atl.  279. 
And  the  fixtures  must  be  capable  of  remoyal  without  Injury  to  tlie 
real  estate:  German  Say.  etc.  Soc.  y.  Weber,  16  Wash.  85,  47  Pac. 
224;  Hurxthal  y.  Hurxthal.  45  W.  Va.  584,  32  S.  E.  237;  Binkley  y. 
Forkner,  117  Ind.  176,  19  N.  B.  753;  Campbell  y.  Roddy,  44  N.  J, 
Eq.  244,  6  Am.  St  Rep.  889,  14  AtL  279.  This  last  case  contains 
a  good  statement  for  the  reason  for  this  rule.  "It  is  difficult*'  said 
the  court  "to  perceiye  any  equitable  ground  upon  which  the  prt>p- 
erty  of  another  which  the  mortgagor  annexes  to  the  mortgaged- 
premises  should  inure  to  the  benefit  of  a  prior  mortgagee  of  the 
realty..  The  real  estate  mortgagee  had  no  assurance  at  the  time 
he  ,took  his  mortgage  that  there  would  be  any  accession  to  the 
mortgaged  property.  He  may  have  belieyed  that  there  wonid 
be  such  an  accession,  but  he  obtained  no  right,  by  the  terms  of 
his  mortgage,  to  a  lien  upon  anything  but  the  property  as  it  was 
conditioned  at  the  time  of  its  execution.  He  could  not  compel 
the  mortgagor  to  add  anytliing  to  it  So  long,  therefore,  as  he 
is  secured  the  full  amount  of  tbe  indemnity  which  he  took*  he 
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no  SToimd  for  complaint  There  Is,  therefore,  no  Inequity  toward 
the  prior  real  estate  mortgagee,  and  there  la  equity  toward  the 
mortgagee  of  the  chattels,  in  protecting  the  lien  of  the  latter  to 
Its  fnU  extent,  so  far  as  it  will  not  diminish  the  original  security 
of  the  former.  ....  If  the  detachment  of  the  articles  so  annexed 
will  occasion  no  damage  to  the  realty,  then  the  lien  upon  them 
can  be  enforced  in  the  same  degree  as  if  they  had  remained  chat- 
tels. If  the  detachment  would  occasion  some  diminution  in  the 
Talue  of  the  freehold,  as  It  would  hare  stood  had  the  attachment 
not  been  made,  then  the  depreciation  must  first  be  made  whole  to 
the  real  estate  mortgagee  before  the  right  of  the  chattel  mortga- 
gee can  be  recognized.** 

A  further  limitation  has  been  placed  on  the  rule  that  fixtures 
may  by  agreement  retain  their  chattel  character  as  against  a  prior 
mortgagee,  which  is  that  if  the  fixture  loses  its  identity  as  a  chat- 
tel and  becomes  a  part  of  the  realty,  its  chattel  condition  Is  com* 
pletely  gone.    But  the  authorities  are  not  agreed  in  the  application 
of  the  rule.    In  Campbell  t.  Roddy,  44  N.  J.  Bq.  244,  6  Am.  St 
Rep.  889,  14  Atl.  279,  it  was  said  that  If  the  articles  had  been  so 
firmly  annexed  to  the  land  that  their  detachment  would  inyolve  the 
dismantling  of  an  Important  feature  of  the  realty,  it  could  be  said 
that  the  chattel  character  of  the  fixtures  had  been  abandoned. 
In   Porter  v.  Pittsburg  etc.  Steel  Co.,  122  U.  8.  267,  7  Sup.  Ct 
Rep.  1206,  rails  and  other  articles  placed  by  a  railroad  upon  land 
were  held  to  become  such  a  permanent  part  of  the  realty,  and  so 
identified  with  the  land  as  to  inure  to  the  benefit  of  a  prior  realty 
mortgageee,  and  an  agreement  that  the  additions  should  remain 
personalty  were  as  to  him  of  no  effect    Following  this  case,  the 
court  went  even  farther  In  Phoenix  Iron  Works  Co.  t.  New  York 
etc  Trust  Co.,  88  Fed.  757,  where  machinery  placed  In  the  power- 
house of  a  street  railroad  company  was  held  to  become  an  integral 
part  of  the  property  as  a  railroad  system,  and  become  subject  to 
a  prior  real  estate  mortgage.    The  extent  to  which  these  cases 
extended  the  doctrine  that  permanent  annexations  became  a  part 
of  the  real  estate  so  as  to  inure  to  the  benefit  of  a  prior  mortgagee 
was  severely  criticised  In  General  Elec.  Co.  y.  Transit  Co.,  67  N. 
J.  Eq.  400,  42  Atl.  101,  and  the  court  refused  to  follow  them,  hold- 
ing that  motors,  controllers,  and  trolley  poles  are  not  so  mingled 
with  the  car  to  which  they  are  attached  as  to  preclude  a  seller 
from  maintaining  a  Hen  thereon  as  against  prior  realty  lienhold- 
ers,  these  articles  being  of  standard  make,  and  capable  of  easy 
removal  so  as  to  leave  the  car  ready  to  receive  other  equipments 
of  a  similar  character.    The  doctrine  asserted  in  the  United  States 
cases  Just  referred  to  would  seem,  in  its  practical  application,  al- 
most to  deny  the  power  of  parties  to  preserve  the  chattel  character 
of  fixtures  as  against  a  prior  realty  mortgagee.    Such  a  rule  is, 
of  course,  in  line  with  the  Massachusetts  and  other  cases  already 
noticed. 


892  Amseican  Statb  Sepobts,  Vol.  84.   [Wkeonsm, 

NatoraQy  In  those  states  wbere  a  prior  mortsagee  to  not  imnnj 
bound  by  an  agreonent  between  others  that  flxtnres  sbaO  RtiSn 
their  chatty  character,  snch  prior  mortgmgee  shonld  bare  notin 
of  the  agreement  and  consent  thereto  before  he  can  be  deemed 
to  be  bonnd  thereby:  See  Bartholomew  t.  Hamilton,  105  Man.  239; 
Hawkins  t.  Hersey,  86  He.  394,  80  AtL  14.  In  other  jvMkr 
tions,  however,  the  question  of  notice  or  knowledge  on  tbe  part  of 
a  prior  mortgagee  wonld  appear  to  be  immaterial:  See  Defiance 
Mach.  Works  t.  Trisler,  21  Mo.  App.  69;  Watc'rtown  Steam  etc  Ga. 
▼.  DsTis,  6  Honst  192. 

SL  Subsequent  Xortg^agee  of  Bealtj.^A  subsequent  mortmc^ 
of  real  estate  Is  bound  by  an  agreement  that  fixtures  shall  retail 
their  personal  character  if  he  has  notice  of  the  agreement  at  tiie 
time  the  mortgage  is  made:  Sowden  y.  Craig,  28  Iowa,  156,  96 
Am.  Dec.  126;  Horn  t.  Indianapolis  Nat  Bank,  125  Ind.  3S1.  21 
Am.  St  Rep.  231,  25  N.  B.  558;  Wood  v.  Holly  Mfg.  Co..  100  Ah. 
828,  46  Am.  St  Rep.  68,  13  South.  948;  Walker  t.  Scblndel,  58  ITd. 
800.  But  by  the  great  weight  of  authority  such  an  agreemat 
cannot  be  enforced  against  a  subsequent  bona  fide  mortgagee  of 
the  realtjf  who  has  no  notice  thereof:  Tibbctts  t.  Home,  65  N.  H. 
242,  28  Am.  St  Rep.  81,  23  AU.  145;  Case  Mfg.  Co.  t.  Gairen,  45 
Ohio  St  289,  13  N.  B.  493;  Wickes  Bros.  t.  Hill,  115  Mich.  83X  73 
N.  W.  875;  Brennan  y.  Whitaker,  15  Ohio  St  446:  Southbridge 
SsT.  Bank  t.  Exeter  Works,  127  Mass.  542;  Wade  ▼.  Donan  Brev. 
Co..  10  Wash.  284,  38  Pac.  1009;  Davenport  ▼.  Shants,  43  Tt  5I& 
Of  course.  If  an  annexed  chattel  is  not  a  fixture  In  any  eTent, 
its  personal  character  is  not  affected  by  any  aubsequent  mortgafe: 
Keeler  v.  Keeler,  31  N.  J.  Eq.  181.  The  fact  that  the  agreement  of 
sale  or  other  agreement  expressly  provides  that  a  chattel  sbooM 
not  be  annexed  to  the  freehold  so  as  to  become  a  fixture  baa 
no  effect  as  to  a  subsequent  bona  fide  realty  mortgagee  withont 
notice:  Wickes  Bros.  v.  Hill.  115  Mich.  833,  73  N.  W.  875.  1b 
Cherry  v.  Arthur,  5  Wash.  787.  82  Pac  744,  where  the  realty  mort- 
gage was  given  to  secure  a  pre-existing  debt,  the  fixture  was  beld 
to  retain  its  chattel  character  in  favor  of  a  conditional  veador 
thereof. 

There  are  a  few  Jurisdictions  In  which  an  agreement  retainiof 
the  chattel  character  of  fixtures. Is  good  as  against  even  a  soImk- 
quent  realty  mortgagee  without  notice:  Adama  Mach.  Co.  v.  Inte^ 
state  Bldg.  etc.  Assn.,  119  Ala.  97,  24  South.  857;  Warren  v.  lid- 
dell,  110  AUu  232,  20  South.  89;  HIrsch  v.  Graves  Slev.  Ck>..  t\ 
Misc.  Rep.  472,  53  N.  T.  Supp.  664;  Case  v.  L'OeWe,  84  Fed.  « 

As  to  what  will  constitute  sufficient  notice  to  a  subsequent  mort- 
gagee that  the  fixtures  are  to  retain  their  chattel  character,  it  bti 
been  held  in  OUioi  that  the  mere  filing  of  a  chattel  mortgage  doei 
not  constitute  such  notice:  Case  Mfg.  Co.  v.  Garven,  45  Ohio  St 
289,  18  N.  B.  483;  Brennan  v.  Whitaker,  15  Ohio  St  446.  In  Dewf 
T.  Hutchinson,  40  N.  J.  Bq.  83,  2  AtL  292,  where  auch  a  mortgiiK» 
was  recorded  only  in  the  record  of  chattel  mortgagee  it  was  beM 
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lasufficient  notice.  Bat  it  has  also  been  held  that  where  the  laws 
of  a  state  require  chattel  mortgages  to  be  filed  and  recorded,  such 
filing  and  recording  constitute  sufficient  notice  to  subsequent  en- 
onmbrancers,  and  they  are  bound  by  the  agreement:  Swore  v.  Low* 
122  IlL  487,  IB  N.  B.  826;  Sowden  r.  Craig,  26  Iowa,  166,  96 
^m.  Dec.  125;  First  Nat  Bank  y.  Adam.  138  iU.  483,  28  N.  Ill 


d.  Subsequent  Purchaser  of  Bealty.--The  authorities  are  a  unit 
^o  the  effect  that  an  agreement  that  a  fixture  shall  be  personalty 
is  binding  on  a  subsequent  purchaser  with  notice.  As  was  stated 
In  Sowden  y.  Gralg,  26  Iowa,  196,  96  Am.  Dea  126^  ''where  the 
o-wn^  of  real  estate  executes  a  mortgage  upon  chattels,  which  may 
properly  be  made  fixtures,  and  subsequently  affixes  them  to  the 
real  estate^  no  person  haying  knowledge  of  such  facts  can,  by 
purchase  of  the  real  estate  or  otherwise,  acquire  from  the  mort> 
gpagor  any  title  to  such  chattels  paramount  to  the  mortgagee  there- 
of." This,  we  belleye,  is  the  unlyersally  recognized  rule:  See  Wil- 
gns  y.  Gettlngs,  21  Iowa,  177;  Jones  y.  Oooley,  106  Iowa,  165,  76 
K.  W.  652;  Fischer  y.  Johnson,  106  Iowa.  181,  76  N.  W.  658;  Dayis 
▼•  Buflum,  51  Me.  160;  Morris  y.  French,  106  Mass.  826;  Warner 
▼.  Kenning,  25  Minn.  173;  Duke  y.  Shackleford,  56  Miss.  552; 
Priestly  y.  Johnson,  67  Mo.  682;  Dubois  y.  Kelly,  10  Barb.  406: 
Powers  y.  Dennison,  80  Vt.  752. 

A  subsequent  purchaser  Is  bound,  though  he  Is  told  by  his  yen« 
dor  that  the  claim  of  the  third  person  to  claim  the  fixture  as  a 
chattel  is  unfounded:  Morris  y.  French,  106  Mass.  326.  If  a  licensee 
erects  a  structure  upon  land  after  It  has  been  sold  by  his  licensor, 
the  grantee  haying  knowledge  of  the  Ucensee^s  rights  and  remain- 
ing silent  while  the  structure  is  being  built,  it  is  personalty  and 
may  be  remoyed:  Dubois  y.  KeUy,  10  Barb.  496.  But  a  yendee 
must  haye  notice  of  the  licensee's  claim  of  title.  And  the  m^e 
fact  that  a  licensee  occupies  a  building  erected  by  him  upon  land 
is  not  notice  to  a  subsequent  yendee  of  his  license  or  claim  of 
title:  Powers  y.  Dennison,  30  Vt.  752. 

By  the  great  weight  of  authority  a  subsequent  yendee  who  has 
no  notice  of  an  agreement  that  fixtures  shall  retain  their  chattel 
character  is  not  bound  by  such  agreement,  but  takes  the  property 
free  from  any  encumbrance:  Bringholf  y.  Munzenmaier,  20 
Iowa,  51B;  Fletcher  y.  Kelly,  88  Iowa,  475,  56  N.  W.  474;  Glimer 
y.  Wallace,  28  Mo.  556,  75  Am.  Dec.  135;  Fryatt  y.  Sullivan  Co., 
6  Hill,  116;  Knowltod  y.  Johnson,  87  Mich.  47;  Watson  y.  Alberts, 
120  Mich.  508^  79  N.  W.  1048;  Steyens  y.  Rose,  69  Mich.  259,  37 
N.  W.  205;  Bidgeway  Stove  Go.  y.  Way,  141  Mass.  557,  6  N.  B. 
714;  Powers  v.  Dennison,  30  Vt  752;  lAndigan  y.  Mayer,  32  Or. 
245,  67  Am.  St  Bep.  521,  51  Pac.  649;  Ice  etc.  Go.  y.  Lone  Star 
Engine  etc.  Works,  15  Tex.  Civ.  App.  694,  41  S.  W.  835.  This  rule 
holds  good  whether  the  agreement  which  makes  the  fixtures  per- 
sonalty is  a  chattel  mortgage,  conditional  sale,  license,  or  of  what* 
aver  character  it  may  he,  as  the  above  cases  will  indicate. 
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Under  the  prerlooB  subdiYlsion  we  had  occasion  to  loqnln 
whetber  the  mere  recording  of  a  chattel  mortgage  was  snflldeot 
notice  to  a  subsequent  mortgagee.  The  rule  would  naturally  be 
the  same  as  applied  to  a  subsequent  rendee,  and,  as  Indicated, 
the  authorities  are  somewhat  In  conflict  The  better  rule  seems 
to  be  that  the  mere  recording  of  a  mortgage  as  a  chattd  mort- 
gage Is  not  in  Itself  sufficient  notice  to  a  subsequent  purchaier 
of  the  reslty.  See,  In  addition  to  the  cases  heretofore  dted  on  tbJi 
point,  Ice  etc.  €k>.  t.  Lone  Star  Bngine  etc  Works,  15  Tex.  Cir. 
App.  094,  41  S.  W.  835;  TIbbetts  t.  Home,  65  N.  H.  242,  23  Am. 
St  Bep.  81,  28  Atl.  145.  That  the  filing  of  a  chattel  mortgage  coo- 
Sftltutes  notice,  see  Rowland  t.  West,  82  Hun,  583, 17  N.  Y.  Snpp.  33a 

In  a  few  states  the  rule  prevails  that  an  agreement  that  diattels 
used  in  connection  with  realty  shall  retain  their  personal  chft^ 
acter  is  binding  even  upon  subsequent  purchasers  of  the  real  estate 
without  notice  of  the  agreement:  Hllbome  t.  Brown,  12  ICe.  162; 
RuBseU  v.  Richards,  10  Me.  429,  25  Am.  Dec.  254;  Flfleld  t.  Maine 
Gent.  R.  R.  Oo.,  02  Me.  77;  Warren  v.  LlddelU  110  Ala.  232,  20  South. 
80;  Ford  ▼.  Cobb,  20  N.  T.  844;  Oodard  v.  Gould,  14  Barb^  662; 
Mott  T.  Palmer,  1  N.  T.  504;  Kerby  t.  Clapp,  15  N.  Y.  App.  Div. 
87,  44  N.   Y.   Suppw   110. 

These  authorities  proceed  upon  the  theory  that  tfie  chatty  af- 
fixed are  not  the  property  of  the  land  owner,  and  consequently  be 
has  no  right  to  make  a  sale  of  them  ewea  though  the  sftuatioD 
of  the  chattels  on  the  land  was  such  as  to  glre  them  the  appea^ 
ance  of  being  a  part  of  the  realty.  A  rendee  who  takes  penonal 
property  under  a  conditional  sale  can  do  nothing  with  the  property 
to  defeat  the  vendor's  title:  Warren  t.  Uddell,  110  Ala.  232,  20 
South.  88.  This  case  in  support  of  Its  decision  quoted  from  Sud- 
ner  y.  Wood,  07  Ala.  188,  42  Am.  Rep.  104^  to  the  effect  that  ''wben 
there  Is  an  express  stipulation  in  the  sale  of  personal  property  that 
that  property  shall  not  be  the  rendee's  until  the  price  Is  paid,  the 
title  does  not  pass,  the  transaction  being  a  m&e  eradltlonal  sale; 
and  that  a  bona  fide  purchaser  of  such  property  acquires  only 
the  conditional  title  of  his  vendor,  and  cannot  be  protected  against 
recovery  on  suit  brought  by  the  original  vendor  and  own^  of  the 
legal  titie.  The  fact  that  the  purchaser  or  second  rendM'  wai^ 
at  the  time  of  sale.  In  possession  of  the  property*  does  not  change 
the  principle  It  Is  a  question  of  right  and  not  of  notice,  and  the 
maxim  caveat  emptor  applies  with  as  much  fcHrce  as  In  cases  of 
ordinary  bailments."  And  in  Godard  v.  Gould,  14  Barb.  082,  a  eaae 
which  has  been  repeatedly  followed  In  New  York,  it  was  aaid 
of  machinery  sold  conditionally  to  a  land  owner,  that  "being  pe^ 
sonal  property,  the  grantors  [of  the  realtyj  could  not  convey  any 
greater  Interest  in  It  than  they  had.  It  is  not  matoial  whether 
or  not  it  would  have  passed  by  the  deed  without  the  special  dawe 
embracing  fixtures,  and  as  part  of  the  land,  but  for  the  agreem^K 
that  the  plaintiffs  should  remain  the  owners;  It  was  In  either 
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case  personal  property,  belonging  to  others,  whose  title  the  grantors 
conld  not  transfer.  Nor  does  the  fact  that  the  defendants  are 
bona  fide  grantees  In  the  conveyance  make  any  difference.  The 
plaintiffs  in  no  way  consented  to  the  conveyance;  they  have  not 
practiced  any  fraud  on  the  defendants;  their  equities  are  at  least 
equal  to  those  of  the  defendants,  and  the  recording  act  has  no 
application  to  the  case.  I  am  not  aware  of  any  principle  upon 
which  it  conld  be  held  that  the  plaintiffs  have  lost  their  title." 
Under  these  cases  if  a  fixture  cannot  be  removed  without  a  sub- 
stantial destruction  of  the  realty.  Its  chattel  character  has  become 
BO  m^ged  In  the  realty  that  it  will  be  considered  such  and  pass 
to  a  grantee:  Ck>dard  v.  Qould,  14  Barb.  062.  This  would  appear 
to  be  a  case,  however,  where  an  agreement  would  not  be  binding 
even  as  between  the  parties. 

We  have  cited  some  Michigan  cases  to  the  effect  that  an  agree- 
ment preserving  the  chattel  character  of  fixtures  has  no  effect  as 
against  a  subsequent  purchase  without  notice.  The  supreme 
court  of  that  state,  however,  seems  not  to  have  announced  this 
doctrine  in  the  broad  sense  as  is  found  in  other  states.  Indeed, 
HClchigan  seems  to  have  followed  a  somewhat  combination  rule 
to  this  effect*  that  such  an  agreement  is  binding  on  a  subsequent 
realty  purchaser  even  without  notice,  where  the  vendor  and  owner 
of  the  personalty  does  nothing  to  indicate  an  Intent  on  his  part 
to  permit  the  chattel  to  be  so  annexed  to  realty  as  to  change  its 
personal  character,  and  the  chattel  is  easily  removable.  But  where 
the  vendor  and  owner  of  the  personalty  consents  to  annexation 
thereof  to  the  realty  in  such  a  manner  that  to  all  outward  appear- 
iince  it  is  converted  into  realty,  then  the  annexation  is  realty  as 
ftgainst  a  bona  fide  purchaser  of  the  land  without  notice  of  the 
chattel  character  of  the  fixtures:  See  Lansing  Iron  etc.  Works  v. 
Walker,  91  Mich.  409,  80  Am.  St  Rep.  488,  51  N.  W.  1061;  Lansing 
Iron  etc.  Works  v.  Wilbur,  111  Mich.  413,  69  N.  W.  667;  Knowl- 
ton  V.  Johnson,  87  Mich.  47.  This  rule  would  appear  to  be  a  diffi- 
cult one  to  apply  with  any  degree  of  certainty,  and  for  this  rea- 
son is  much  less  satisfactory  than  either  of  the  other  rules. 

e.  Purchaser  at  Mortgage  Foreclosure  Sale.— A  purchaser  at 
I  foreclosure  sale  appears  to  occupy  the  same  position  as  any  other 
;>urcha8er  of  the  realty.  Hence,  it  seems  that  in  those  Jurisdic- 
tions where  a  purchaser  without  notice  is  protected,  and  is  not 
sound  by  any  agreement  as  to  the  chattel  character  of  fixtures, 
i  purchase  at  a  mortgage  foreclosure  sale  is  entitled  to  the  same 
ravored  position:  See  Union  etc.  Life  Ins.  Co.  v.  TiUery,  162  Mo. 
121,  75  Am.  St  Rep.  480,  54  S.  W.  220;  Landigan  v.  Mayer,  82  Or. 
846,  67  Am.  St  Rep.  521,  51  Pac.  649.  If  the  chattel  annexaUons 
ire  not  fixtures  a  purchaser  at  foreclosure  sale  will  acquire  no 
l^roperty  in  them:  St  Louis  etc.  B.  R.  Co.  v.  Nyce,  61  Kan.  894, 
W  Pae.  1040;  Skinner  v.  Ft  Wayne  etc.  R.  Co.»  99  Fed.  460w 


896  Ambeican  Statb  Bbports,  YoL  84.    [Wibcobb^ 


Id  tliOM  JnrMJcdoiiB  where  a  piir<diaaer  wittioiit  notice  li 
by  tlie  egreement  iireseiTliig  the  chattel  etaaracter  of  flztmi^  t 
pucbaMr  at  a  mortgage  f oredoeore  sale  will  llkefwiee  be  beneA 
by  such  an  agreement:  See  Royce  t.  Latshaw  (Colo.  App.)»  flB  Ite 
€27;  Case  t.  L'O^Ie^  84  Fed.  582;  Spragne  Nat  Bank  t.  ftle  B.  B. 
Oo.,  22  N.  T.  Am-  !>!▼•  026,  48  N.  Y.  Snppu  6S. 

A  pnrcbaeer  at  foreclosure  sale  is  entitled  to  the  same  pretectiaa 
against  prior  dalms  as  the  realty  mortgagee  odoyed.  Henes;*  si" 
though  he  may  hare  had  actoal  notice  of  the  chattel  dbmngm 
of  fixtures,  yet  he  Is  not  affected  thereby,  if  the  realty  mortgagn 
had  no  notice  thereof  and  was  In  no  manner  affected  by  an 
ment  which  retained  the  personal  character  of  flztnrea: 
▼.  Mayer,  82  Or.  240»  87  Am.  8t  Bep.  G21«  SI  Pac  048. 

t.  Bxecntion  Creditors  and  PnichaseTS  at  Ezeontlon 
Where  a  party  retains  title  to  personal  property  which  la  afllxai 
to  realty,  it  Is  his  chattel,  and  Is  subject  to  execution  as  his  p^* 
sonal  property  the  same  as  any  other  property  which  be  may  owe. 
This  general  rule  is  well  settled:  Doty  t.  Gorham,  0  Pick.  487, 16 
Am.  Dec.  417;  Ombony  t,  Jones,  19  N.  T.  234;  Walton  T.  "Wray,  M 
Iowa,  531,  8  N.  W.  742;  Lemar  t.  Miles,  4  Watts,  830;  lAnpheie  t. 
Lowe^  8  Neb.  181;  Friedlander  ▼.  Byder,  80  Neb.  788,  47  N.  W.  81; 
Morey  T.  Hoyt,  82  Ck>nn.  542,  26  AtL  127;  Harens  t.  West  Side  eCe. 
Co.,  44  N.  T.  St  Rep.  588, 17  N.'  Y.  Supp.  580;  Broaddus  t.  Smith,  IS! 
Ala.  886,  77  Am.  St  Rep.  81,  26  South.  34.  The  agreement  whet^ 
the  chattel  character  of  fixtures  is  preserved  may,  therefore,  be  takes 
adyantage  of  by  a  creditor  of  the  chattel  owner,  and  an  execottaa 
creditor  may  enter  the  premises  and  remove  such  fixturea:  Las- 
phere  t.  Lowe,  8  Neb.  131.  The  execution  creditor  in  such  a  east 
has  the  same  right  to  remore  the  fixture  as  a  chattel  as  his  driitor 
had.  He  acquires  precisely  the  same  rights  as  such  debtor,  b«t 
no  more:  Friedlander  t.  Ryder,  80  Neb.  783,  47  N.  W.  83.  And  flie 
execution  creditor,  having  the  same  right  to  remove  the  fixtures  as 
his  debtor,  should  remove  them  within  the  time  allowed  for  tta 
debtor  to  remove  them.  So  that  ordinarily  if  the  execution  cred^ 
iter  fails  to  remove  them  within  the  proper  time,  his  right  to  ds 
so  ceases:  Morey  ▼.  Hoyt,  62  Conn.  542,  26  AtL  127.  It  ia  not  is 
erery  case,  however,  that  a  fixture  may  be  levied  upon  and  aoM 
as  the  personal  property  of  the  one  who  placed  it  there  nnder  an 
agreement  that  its  personal  character  should  be  preserved.  Hence 
it  has  been  held  that  though  a  tenant  may  have  a  right  to  remove 
a  fixture,  yet  If  It  Is  so  annexed  to  the  freehold  that  It  cannot  be 
removed  without  injury  to  the  premises,  it  is  realty  until  serered, 
and  cannot  therefore  be  levied  upon,  sold  and  removed  by  an  exe- 
cution creditor  of  the  tenant:  Pemberton  v.  King,  2  Dev.  876.  And 
In  McNally  v.  Oonnolly,  70  CeL  8,  11  Pac  820,  it  was  held  that 
an  engine,  boiler  and  machinery  for  a  fiouring  mm*  erected  by  a 
lessee  on  leased  iMremlses,  and  securely  attached  thereto  by  boiti 


^pril^  1901.]    Fulleb-Warbbn  Co.  v,  Habtbr.  897 

Bud  screws,  are  flxtnreB,  nnder  section  660  of  the  CItU  Code,  as  be^ 
t^vreen  the  lessee  and  his  attaching  creditors,  notwithstanding  an 
Bfin^e^nent  between  the  lessor  and  lessee  that  the  latter  should 
b»«  at  liberty  to  remove  the  machinery  npon  the  expiration  of  the 
leasa  And  where  a  levy  is  made  by  a  creditor  of  a  tenant  without 
bbe  knowledge  of  the  landlord,  and  before  the  sale  the  tenant  re- 
Leases  his  right  to  the  fixture  to  his  landlord,  the  fixture  is  con- 
rented  into  realty  belonging  to  the  landlord,  so  that  no  sale  can 
be  made:  Thropp's  Appeal,  70  Pa.  St  806.  And  in  San  Francisco 
Breweries  v.  Schurts,  104  Gal.  420,  38  Pac.  92,  it  was  held  that  fix- 
tures attached  by  a  lessee  were  a  part  of  the  realty  until  severed, 
BO  that  a  real  estate  mortgage  given  by  the  lessee  of  his  leasehold 
estate  would  cover  such  fixtures.  And  that,  therefore,  one  who 
purchased  the  fixtures  as  personalty  under  execution  subsequent 
to  the  date  of  the  mortgage  acquired  no  interest  that  was  not  sub- 
ject and  subordinate  to  the  mortgage.  It  must  be  clear  that  the 
ebattel  character  of  fixtures  has  been  preserved  before  they  can  be 
levied  upon  as  personalty.  Hence  where  the  owner  of  land  with 
machinery  thereon,  gave  a  realty  mortgage  on  the  real  estate  and 
also  a  chattel  mortgage  of  the  machinery  to  the  same  person,  this 
does  not  per  se  operate  to  impress  upon  such  machinery  the  char- 
acter of  chattels,  as  between  the  mortgagee  and  a  general  credi- 
tor of  the  mortgagor:  Homestead  Land  Go.  v.  Becker,  96  Wis. 
206,  71  N.  W.  117.  See  New  York  Security  CJo.  v.  Saratoga  Gas 
Go.,  88  Hun,  668,  84  N.  Y.  Supp.  890.  And  where  the  interest  of 
a  land  owner  has  been  sold  under  execution  against  him,  the 
purchaser  acquires  title  to  all  fixtures  on  the  land  though  not  actu- 
ally attached  to  the  freehold,  as  against  a  subsequent  judgment 
creditor  who  levies  upon  them  as  personal  property:  Voorhis  v. 
Freeman,  2  Watts  ft  S.  116,  37  Am.  Dec.  490. 

While  there  is  no  doubt  about  the  general  right  of  a  creditor  to 
levy  upon  and  sell  fixtures  as  the  chattels  of  the  one  who  has 
placed  them  on  realty  under  an  agreement  that  they  should  remain 
his  personal  property,  a  different  question  arises  when  execution  is 
levied  upon  the  interest  which  the  owner  of  the  land  has  in  the 
realty  and  the  fixtures  thereon.  The  fixtures  are  personalty  as 
between  the  land  owner  and  the  owner  of  the  personalty,  but  as 
against  a  purchaser  under  an  execution  sale  of  the  realty,  is  he 
bound  by  such  an  agreement?  If  the  purchaser  has  notice  of  the 
personal  character  of  the  annexation,  no  doubt  he  would  be  bound 
by  such  knowledge  and  could  acquhre  no  rights  as  against  the 
real  owner  of  the  chattels:  See  Stillman  v.  Plenniken,  68  Iowa, 
450,  48  Am.  Rep.  120,  10  N.  W.  842;  Thomson  v.  Smith,  111  Iowa. 
718,  82  Am.  At  Rep.  641.  83  N.  W.  789;  Goleman  v.  Lewis,  27  Pa. 
St  291.  And  one  who  purchases  at  an  execution  sale  of  the  realty 
with  knowledge  of  the  chattel  character  of  fixtures  will  be  en- 
Joined  from  removing  them  as  his  own  property:  Herahbecser  v. 
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Johoflon,  87  Or.  109^  00  Pac  83&  A  pnTchaser  at  an  cKeeiilln 
sale  aeeiiifl  to  occopy  the  same  position  as  any  otho*  Tendee  of  the 
property:  See  Klrwan  t.  Latonr.  1  Har.  ft  J.  289,  2  Am.  Dec  S19; 
Farrar  t.  Ohanffetete,  6  Denlo,  527.  Hence  his  rights  wonld  b« 
the  same  as  those  of  any  purchaser  i)t  the  realty.  If  he  has  notice 
of  the  chattel  character  of  fixtures  he  Is  bound  by  It,  and  acqatrci 
no  tltte  to  such  fixtures  as  against  the  real  ownor.  And  In  tboM 
Jurisdictions  where  a  vendee  without  notice  acquires  good  title  to 
the  fixtures  and  Is  not  bound  by  an  agreement  preserrlng  thdr 
chattel  character,  a  purchaser  at  an  execution  sale  liaa  the  ssok 
rights:  Bee  StUlman  ▼.  Flennlken»  58  Iowa,  450»  43  Am.  B^.  120, 
10  N.  W.  842;  Thomson  t.  Smith,  111  Iowa,  718,  82  Am.  St.  Bt^. 
541,  83  N.  W.  789.  While  In  those  Jurisdictions  where  a  rendee  te- 
quires  no  greater  rights  than  his  Tender  had,  and  in  consequeacv 
Is  deemed  bound  by  an  agre^nent  with  his  Tendor  that  fixtoRi 
should  retain  their  personal  character,  a  purchase  at  an  executtos 
sale  has  no  greater  rights,  succeeds  to  no  title  other  than  the  Jods* 
ment  debtor  had,  and  as  to  him  the  fixtures  are  and  remain  per- 
sonal property:  See  Slsson  t.  Hibbard,  75  N.  Y.  542;  KInsey  t. 
Bailey,  9  Hun,  452;  Manwarlng  y.  Jenlson,  61  Iflch.  117,  27  N.  W. 
899;  Scudder  r.  Anderson,  54  Mich.  122,  19  N.  W.  775.  Such  a  p^ 
chaser  is  not  deemed  entitled  to  the  protection  accorded  a  boot 
fide  purchaser  without  notice,  especially  where  the  personal  prop- 
erty Is  easily  removable  from  the  land:  Scudder  ▼.  Anderson,  51 
Mich.  122,  19  N.  W.  775. 

g.  Purchaser  or  ICortgagee  of  One  Who  Annexes  the  FIxtiii«L^ 
One  who  succeeds  to  the  rights  of  a  party  who  has  retained  a 
chattel  Interest  In  fixtures  usually  has  the  same  rights  as  sach 
party.  Subsequent  purchasers  or  mortgagees  may  be  anbject  ta^ 
and  have  the  benefit  of,  an  agreement  that  fixtures  shall  retain 
their  chattel  character:  Frederick  y.  Devol,  15  Ind.  357.  Hence 
where  a  lessee  has  a  right  to  remove  fixtures  erected  by  him,  a 
purchaser  or  assignee  from  him  succeeds  to  the  same  right:  Keefe 
T.  Furlong,  96  Wis.  219,  70  N.  W.  1110;  McMath  ▼.  Levy,  74  Mte. 
450,  21  South.  9,  523.  A  purchaser  from  a  tenant  must,  however,  re- 
move the  fixtures  within  the  time  allowed  to  the  tenant,  or  other> 
wise  preserve  his  rights  by  an  agreement  with  the  land  owner. 
Hence  where  a  purchaser  of  a  fixture  falls  to  do  this,  and  subse- 
quently occupies  the  premises  under  a  new  lease  from  the  land> 
lord,  reserving  no  right  to  remove  fixtures  erected  by  the  forma 
tenant,  he  has  no  such  right  It  Is  Immaterial  what  onercrelse* 
right  of  removal  the  former  tenant  had,  since  such  right  was  not 
extended  to  him  by  agreement:  Talbot  v.  C^uger,  151  N.  T.  117, 
45  N.  B.  864.  See,  also,  Sampson  v.  Oamperdown  Cotton  MlUfl,  •• 
Fed.  989. 

The  owner  of  a  fixture  inreeerved  as  a  chattel  may  also  stve  a 
chattel  mortgage  thereon:  Lanphere  v.  Lowe,  3  Neb.  ISl.    AjmI  the 
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nortsagee  win  acquire,  by  foreclosure  and  sale,  tbe  mortgagor** 
rl^r^t  of  removal:  Wint^rmnte  ▼.  Light,  46  Barb.  278.  Buildings. 
lioi^eTer,  erected  on  leased  land  form  a  part  of  the  leasehold  estate 
tnd  are  proper  subject  matter  of  a  real  estate  mortgage.  Hence 
where  such  a  mortgage  is  given  it  is  good  as  against  the  lessor 
wlko  claims  a  lien  upon  such  a  building  as  a  chattel,  under  his 
aicreement  with  the  lessee  that  he  should  have  a  first  lien  upon  all 
goods,  chattels  and  other  property  belonging  to  the  lessee:  First 
Nat.  Bank  v.  Adam,  138  111.  483,  28  N.  B.  955.  And  where  a  lessee 
glTes  a  mortgage  upon  a  building  erected  by  him  the  building  ia 
considered  realty  as  to  the  mortgagee,  though  the  lessee  has  the 
rifbt  to  remove  it,  as  against  a  subsequent  purchaser  thereo(f  aa 
personal  property:  See  Knapp  v.  Jones,  143  111.  875,  32  N.  B.  382; 
Commercial  Bank  v.  Pritchard,  126  CaL  600,  59  Pac.  130. 

li.    Lessor  of  Bealty.— it  has  already  been  seen  that  fixtures 
placed  by  a  tenant  upon  leased  land  are  usually  considered  per* 
Bonalty  and  may  be  removed  by  the  tenant    Hence  where  per- 
sonal property  is  annexed  to  realty  by  a  tenant,  the  vendor  of 
such  property  retaining  his  interest  therein  by  a  chattel  mortgage, 
conditional  sale,  or  in  some  other  manner,  the  property  is  per- 
sonal as  to  all  parties  concerned,  including  the  lessor:  Bee  Hewitt 
T.  General  Blec.  Co.,  164  111.  420,  45  N.  B.  725;  Hewitt  v.  Water- 
town  Steam  Bngine  Co.,  65  III.  App.  153.    This  is  not  a  real  case 
of  a  third  party  being  bound  by  an  agreement  between  others  as 
to  the  personal  character  of  a  fixture;  because  the  property  in  each 
of  these  cases  would  have  been  deemed  personal  as  against  the 
lessor  in  any  event.    Lange  v.  Pisch,  9  Misc.  Rep.  475,  30  N.  T. 
Supp.  220,  is  a  much  clearer  case  of  a  lessor  being  bound  by  an 
agreement  between  the  lessee  and  another.    In  this  case  the  lessee 
purchased  personal  property  to  be  paid  for  on  delivery.    It  was 
not  paid  for,  the  lessee  being  subsequently  dispossessed  and  later 
died.    The  court  held  that  no  title  had  passed  to  the  lessee,  and 
that  as  against  the  lessor  the  vendor  was  entitled  to  the  chattels 
though  they  had  been  attached  to  the  freehold.    We  have  already 
noticed  that  a  realty  mortgage  given  by  a  lessee  of  his  leasehold 
interest  Including  a  building  erected  by  him  is  good  as  against  the 
lessor  who  seeks  to  enforce  a  lien  upon  such  building  as  a  chattel: 
First  Nat  Bank  ▼.  Adam,  138  lU.  483,  28  N.  B.  965. 

1.  Remaindermen.— We  have  previously  seen  that  there  Is  an 
Implied  agreement  that  a  life  tenant  may  remove  trade  fixtures 
erected  by  him  during  his  tenancy,  but  that  this  rule  is  more  re- 
stricted in  the  case  of  a  life  tenant  than  in  the  case  of  an  ordinary 
tenant  for  the  reason  that  a  life  tenant  more  frequently  makes 
Improvements  which  he  Intends  to  be  permanent  additions  to  the 
land.  This  protection  extends  to  a  tenant  of  a  life  tenant  perhaps 
even  to  a  greater  extent  than  to  the  life  tenant  himself,  since 
there  la  less  likelihood  that  the  subtenant  intends  to  make  an« 
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nezatlons  for  the  permanent  benefit  of  the  freehold.  Hence  t 
tenant  of  a  life  tenant  under  an  agreement,  expreaa  or  ImpUei, 
that  he  may  remove  fixtures  placed  on  the  realty  by  him,  liai  t 
right  to  remove  them  as  against  the  remaindermen:  See  Gbaites- 
ton  etc.  Ry.  Co.  v.  Hughes,  106  Ga.  1,  70  Am.  St  Bep.  17,  9D  a 
B.  972;  Chicago  etc.  R.  R.  Ca  v.  Goodwin,  11  IlL  278,  53  Am.  Bepi 
022.  But  in  Demby  v.  Parse,  53  Ark.  526,  14  8.  W.  899,  where  t 
subtenant  erected  a  dwelling-house  on  land  under  an  agreeincil 
with  the  life  tenant  that  he  might  subsequently  remove  It,  It  wu 
held  that  there  was  no  right  of  removal  as  against  the  remsladtr 
man,  since  he  was  not  bound  by  the  agreement  made  with  the  Ub 
tenant  It  appears  from  this  case,  therefore,  that  no  agreement  ti 
remove  fixtures  would  affect  the  remainderman's  right  to  holi 
them  as  realty,  unless  they  were  trade  fixtures,  and  that  a  dwell- 
ing-house cannot  be  a  trade  fixture.  In  Hafiick  ▼.  Btober,  U 
Ohio  St  482,  it  was  said  that  a  subtenant  has  no  right  to  remon 
fixtures  as  against  the  remainderman  unless  the  tenant  has  t 
legal  right  to  remove  them,  without  reference  to  any  contract  tad 
refused  to  extend  the  rule  to  include  bams  and  other  stmcdini 
•rected  for  farming  purposes. 

A  grantee  or  vendee  or  lessee  of  a  life  tenant  has  anbetantSallf 
the  same  rights  as  the  life  tenant  and  may  remove  flxtores  placid 
on  the  land  by  him  if  the  life  tenant  had  such  rlirht:  Bocklej  ▼. 
Buckley,  11  Barb.  43.  But  no  additional  rights,  it  seems,  can  be 
reserved  to  him  by  special  agreement  whicb  may  be  enforced 
against  the  remainderman  after  the  termination  of  the  life  estatt: 
See  the  case  cited  above. 

).  Lienholders.— Where  land  is  sold  under  a  contract  that  tht 
vendor  should  retain  a  lien  thereon,  or  upon  an  agreement  that  if 
the  purchaser  failed  to  perform  his  contract  and  complete  the  pur 
chase,  all  machinery  and  tools  put  upon  the  land  should  become 
the  property  of  the  vendor,  such  lien  will  not  prevail  ae  agalast 
the  right  of  the  seller  of  such  machinery,  who  makes  a  condltSonsI 
sale  thereof  to  the  grantee  of  the  realty.  The  agreement  preaerv' 
ing  the  chattel  character  of  the  fixtures  is  binding  upon  the  grantor 
of  the  land  as  against  his  vendor's  lien:  Hendy  v.  Dinkerbolff,  SI 
Cal.  3,  40  Am.  Rep.  107;  Burrill  v.  Wilcox  Lumber  Co.,  05  Mich. 
571,  82  N.  W.  824.  A  chattel  mortgage  upon  fixtures  afterward 
attached  to  realty  is  a  superior  lien  to  the  vendor's  lien  upon  the 
realty  for  the  purchase  money:  Miller  v.  Wilson,  71  Iowa,  610^ 
83  N.  W.  128;  WUlls  v.  Hunger  Mach.  Co.,  13  Tex.  Civ.  ApfK  Gii; 
86  8.  W.  1010. 

■  The  chattel  mortgage  should,  however,  be  given  prior  to  the  an- 
nexation to  the  realty,  for^  if  not  given  until  afterward.  It  has 
already  become  a  part  of  the  realty  and  subject  to  the  lien  of  the 
vendor  of  the  realty:  Perkins  v.  Swank,  48  Miss.  349.  It  la  inti- 
mated in  some  of  the  cases  that  the  vendor  shoold  have  noCiee 
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Ui&t  the  flztme  retains  Its  peraonal  character,  or  It  win  be  subject 
to  lilfl  lien  as  against  the  chattel  mortgagee  or  conditional  seller  of 
tlie  fixture:  Brannon  t.  Vanghan,  66  Ark,  87,  48  S.  W.  909.  But 
tlie  t>etter  rule  seems  to  be  that  the  fixture  Is  personalty  and  the 
cbattel  lien  thereon  Is  superior  to  the  realty  Tender's  lien,  whether 
sacli  vendor  had  knowledge  of  the  annexation  of  the  chattel  or  not: 
"Winis  T.  Munger  Mach.  Co.,  18  Tex.  OIt.  App.  677,  86  S.  W.  1010. 
Jt  tbe  fixture  consists  of  a  room  built  as  an  addition  to  a  building, 
0e  tbat  It  could  not  be  remored  without  great  Injury  thereto,  the 
room  Is  not  personalty  as  against  the  Hen  of  the  vendor  of  the 
realty:  Brannon  t.  Yaughan.  66  Ark.  87,  48  8.  W.  909. 

A.  mechanic's  lien  will  attach  to  a  building  erected  by  a  lessee 
mm  being  an  Interest  In  land,  notwithstanding  an  agreement  be- 
t^reen  the  lessor  and  lessee  that  the  buflding  might  be  remorable 
by  the  lessee  as  personal  property.  The  mere  private  agreement 
of  tbe  lessor  and  lessee  will  not  affect  the  mechanic's  lien  holden 
I>obechuets  v.  HoUlday,  82  IlL  871;  West  Coast  Lumber  Go.  v.  Ap- 
Add,  86  CftL  885,  24  Pac.  993.  A  contrary  rule  seems  to  be  an- 
nounced In  White's  Appeal,  10  Pa.  St.  252,  where  a  building 
erected  by  a  lessee  under  a  right  of  removal  was  held  not  to  be 
subject  to  a  mechanic's  lien.  If  a  chattel  mortgage  is  given  upon 
flxturegt  or  their  personal  charact^  Is  otherwise  preserved,  a  sub- 
eeqnent  mechanic's  Hen  upon  the  building  of  which  the  fixtures 
form  a  part,  or  upon  a  building  which  by  reason  of  a  chattel  mort- 
irage  Is  considered  personalty,  will  not  affect  the  chattel  character 
of  the  fixture,  eq^eclally  If  the  mechanic's  lien  holder  had  knowl* 
edge  of  the  agreement  preserving  the  personal  character  of  the 
fixtures:  Sowden  v.  Craig,  26  Iowa,  156,  96  Am.  Dec.  125;  Fletcher 
T.  Kdly,  88  Iowa,  476,  66  N.  W.  474.  Under  this  last  case  it  seems 
tbat  notice  to  the  mechanic's  lien  holder  is  not  necessary  to  bind 
him  by  the  agreement  that  the  fixture  is  a  chattel,  since  his  lien 
attacbes  subject  to  all  outstanding  equities,  whether  he  bad  notice 
of  them  or  not,  unless  this  rule  is  modified  by  statute. 

In  Massachusetts,  It  appears  that  one  who  has  a  lien  upon  land 
aa  seciirtty  for  damages  occupies  the  same  position  aa  a  prior  mcurt- 
gagee  of  the  realty,  as  respects  an  agreement  that  fixtures  shall 
remain  personalty,  and  hence  such  person  Is  not  bound  by  the 
agreement  unless  he  Is  a  party  thereto  or  otherwise  glvea  his  con- 
sent to  it:  Hunt  v.  Bay  atate  Iron  Oo.,  97  Haas.  2f79L 
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WINCHELL  T.  WAUKESHA. 

[110  Wis.  101,  85  N.  W.  66&] 

NT7I8ANOB.— A  MUNICIPAL  CORPORATION  to  BO  ■«• 
«zanpt  from  liability  In  case  tt  creates  a  nuisance,  eltlier  paUle 
«r  priTate,  tban  an  IndlTidnaL 

MUNICIPAIi  GORPORATIONE^POLLUTINO  WATBR&- 
LegislatiTe  authority  to  install  a  sewer  system  carries  no  Imiittcft' 
tion  of  authority  to  create  or  maintain  a  nuisance,  whether  it  ft 
suits  from  negligence  or  from  the  plan  adopted. 

MUNICIPAL  CORPORATIONS-SPECIAL  DAMAGE  FOB 
NUISANCB.— Where  a  defendant  city  creates  and  matntsiM  • 
nuisance  which  causes  special  and  private  damage  to  a  plaintifli 
be  is  entitled  to  the  same  remedies  as  if  the  defendant  were  i 
private  indlTldual. 

BYIDBNCE-TRIAL  WITHOUT  JURY.— In  an  action  tried 
without  a  Jury,  the  admission  of  improper  evidence  alone  li  nflt 
ground  for  reversaL 

INJUNCTION  AGAINST  DISCHARGING  8BWAGB  BT 
MUNICIPAL  CORPORATIONS.— In  a  suit  to  enjoin  a  dty  fraa 
maintaining  a  nuisance  by  discharging  sewage  into  a  stream,  tt  ii 
material  whether  such  action  would  destroy  the  sewer  system  ud 
subject  the  citis^i  to  serious  inconvenience.  Hence  evidence  li 
admissible  tending  to  show  that  the  sewer  system  might  to 
equipped  with  apparatus  which  would  deodorise  and  render  innoee- 
ous  the  outflow. 

B)QUITY  PLEADING— COMPLAINT.-In  a  suit  to  ohtsii 
equitable  relief,  a  complaint  is  sufficient  which  shows  trrqianttB 
injury  which  to  continuously  and  constantly  recurring,  and  tltft 
any  remedy  obtainable  in  a  court  of  law  would  be  inadequate. 

JURISDICTION— AMOUNT  IN  DISPUTE.— Where  an  actios 
to  brought  to  enjoin  a  nuisance  wliich  affects  property  valued  at 
ten  thousand  dollars,  the  damages  claimed  are  but  six  thousand, 
and  the  nuisance  can  be  abated  for  Ave  thousand,  the  amount  is 
controversy  Is  less  than  twenty-five  thousand  dollars,  so  as  to  cos- 
fer  Jurtodiction  on  the  court 

JUDGMENT  -  ENJOINING  NUISANCE  —  MEANING  OF 
**SEWAGB."— Where  a  Judgment  restrains  a  city  ftom  discliarglog 
sewage  through  its  sewer  system  after  a  c^tain  date,  the  tern 
^'sewage"  is  intended  to  mean  refuse  matter  in  such  condition  sod 
manner  as  to  create  a  nuisance. 

Suit  to  enjoin  the  maintenance  of  a  sewer  system  by  ik 
defendant  city  as  a  nuisance,  and  to  recover  damages.  Plaintiff 
was  the  owner  of  the  land  before  the  sewer  was  eetablished.  The 
sewer  system  emptied  into  the  Fox  river  which  was  the  Q11I7 
natural  drainage  oourse  of  the  city.  This  stream  ran  on  one 
side  of  plaintiff's  place.  Offensive  and  disagreeable  odors  arose 
from  the  stream  by  reason  of  the  sewage,  and  the  water  vai 
unfit  for  bathing  or  watering  stocL    The  flow  of  the  stresm 
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was  about  double  the  amount  of  sewage  emptied  into  it^  with 
a  tendency  for  the  amoimt  of  sewage  to  increase. 

H.  J.  Frame,  city  attorney^  Byan  &  Merton^  and  E.  Merton, 
for  the  appellant. 

Armin  &  Waite  and  C.  E.  Armin^  for  the  respondent 

^^^  DODGE,  J.    The  findings  and  evidence  disclose  a  very 
obvious  nuisance,  which,  if  created  and  maintained  by  an  indi* 
▼idual,  ^^  would  entitle  the  plaintiff  to  the  aid  of  a  court  of 
equity  to  effect  its  abatement,  and  to  damages  if  pecuniary 
injury  be  established,  within  the  decisions  of  this  court  which 
are  cited  and  summarized  in  Middlestadt  v.  Waupaca  etc.  Co., 
93  Wis.  1,  4,  66  N.  W.  713.    Two  entirely  well  recognized  ele- 
ments of  special  and  private  injury  are  established   namely, 
substantial  defilement  of  the  waters  of  a  stream  flowing  along 
and  over  plaintiff's  land  so  as  to  prevent  the  beneficial  use  of 
ihe  water,  and  so  as  to  injure  and  impair  the  use  of  the  land 
itself;  also  for  the  creation  of  noisome  and  noxious  odors  in^ 
terfering  with  the  comfort,  convenience,  and  probably  the  health 
of  plaintiff  and  her  family  in  the  occupation  of  her  habitation* 
These  injuries  to  the  plaintiff  in  the  use  of  her  property  and  to 
the  property  itself  are  none  the  less  special  and  private  because 
by  the  same  acts  may  be  created  and  maintained  a  publia 
nuisance  in  defiling  the  waters  of  a  navigable  stream,  or  iq 
polluting  the  atmosphere  to  the  detriment  of  the  public  health* 
It  has  been  declared  by  this  court  in  Harper  v.  Milwaukee,  30 
Wis.  365,  372,  that  'Hhe  general  rule  of  law  is  that  a  municipal 
corporation  has  no  more  right  to  erect  and  maintain  a  nuisance 
than  a  private  individual  possesses,  and  an  action  may  be  main- 
tained against  such  corporation  for  injuries  occasioned  by  a 
nuisance  for  which  it  is  responsible  in  any  case  in  which,  imder 
like  circumstanoes>  an  action  could  be  maintained  against  an 
individual.*'    Again,  in  Hughes  v.  Pon  du  Lac,  73  Wis.  380, 
41  N.  W.  407,  it  is  said :  "A  municipal  corporation  is  no  more 
exempt  from  liability  in  case  it  creates  a  nuisance,  either  public 
or  private,  than  an  individual.**    These  statements  are  very 
broad,  and,  appellant  insists,  must  yield  to  various  exceptions  and 
limitations.    Certain  decisions  elsewhere  are  urged  upon  our  at' 
tention,  notably,  Pennsylvania  etc  Co.  v.  Sanderson,  113  Pa.  St 
126,  57  Am.  Rep.  446,  6  Atl.  453 ,  and  Valparaiso  v.  Hagen ,  153 
Ind.  337,  74  Am.  St  Rep.  305, 54  N.  E.  1062.    The  logic  of  tiie 
line  of  decisions  illustrated  by  the  latter  case  may  be  *^  summar- 
ized as  follows:  The  collection  and  disposal  of  sewage  is  for  the 
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public  safety.    Cities  fhorein  axe  p^oiming  a  goTeramentil 
function  for  the  general  public,  not  a  merely  corpoiate  povo. 
The  use  of  streams  for  such  public  purpose  is  within  the  li^t 
of  the  state  goyemment.    No  constitutional  obstacle  exists  un- 
less priTate  property  is  actually  taken.    Impairment  of  use  q{ 
running  water  or  of  the  atmosphere  is  mere  indirect  snd  eoa- 
sequential  damage,  and  does  not  amount  to  a  taking  of  any 
property.    The  general  authority  to  municipalities  to  constnxt 
sewer  systems  is  a  direct  legislative  authority  to  use  the  natonl 
drainage  courses,  since  in  no  other  manner  can  the  outflov  be 
dismissed.    Hence,  no  liability  being  expressly  imposed,  wot 
results  from  the  use  of  the  watercourses  tar  such  purpose  ii 
absence  of  negligence.    Some  of  the  propoeitiona  in  this  cbiii 
of  reasoning  have  leoeiYed  apparent  approval  in  our  own  deci- 
sions.   It  has  been  said  that  garbage  and  sewage  disposal  ii  th 
performance  of  a  governmental  function  for  the  general  pnUie: 
Eudm  V.  Milwaukee,  92  Wis.  2I»,  65  N.  W.  1030;  also  Oit 
more  limited  rules  of  liability  apply  in  the  ^cerdse  of  Rich 
function  than  of  more   distinctively   municipal   or  corponfe 
powers:  Eudm  v.  Milwaukee,  92  Wis.  263,  65  N.  W.  1030; 
Folk  V.  Milwaukee,  108  Wis.  859,  84  N.  W.  420;  that  meie 
consequential  injury  is  not  a  taking  of  property  wiQiin  tk 
constitutional    prohibition:  Alexander  v.  Milwaukee,  16  WtL 
247;  Goldough  v.  Milwaukee,  92  Wis.  182, 186,  65  N.  W.  1039; 
that  the  state  for  certain  public  purposes  has  absolute  domi- 
nanoe  over  navigable  streams,  without  liability  to  riparian  owih 
ers:  Cohn  v.  Wausau  Broom  Co.,  47  Wis.  314,  2  N.  W.  6«. 
Some  of  these  questions,  as  we  view  the  case  before  us,  are  not  es- 
sential to  its  decision,  and  are  of  such  vast  importance,  and  ttu 
effect  of  a  decision  so  far-reaching,  that  it  ought  not  to  be  mad) 
until  squarely  presented  and  fully  argued.    We  cannot  bat 
recognize  that,  as  the  density  of  our  population  increases,  tf 
our  citizens  engage  in  new  and  greater  industries,  and  as  the 
municipal  aggregations  of  population  multiply  ^^^  and  eipani 
the  original  purity  of  the  streams  and  water  basins  cannot  be 
wholly  preserved.    They  are  the  natural  and  unavoidable  comsi 
and  receptacles  of  drainage,  through  and  into  which  most  flot 
the  refuse  of  human  habitation  and  industry.    How  far  fbett 
changing  conditions  must  bring  about  a  yielding  of  the  printt 
rights  of  continued  purity  of  those  lakes  and  streams  to  tbf 
necessity  of  use  thereof  for  the  public  and  general  health  asl 
convenience,  and  upon  what  terms  such  yielding  shall  oome^ 
are  primarily  questions  of  policy  for  the  legislature  within  te, 
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limits  of  its  power  over  private  rights  defined  by  the  constita- 
tion.  When,  if  erer,  the  legislatore  shall  enact  that  streams 
generally  or  any  streams  shall  be  nsed  as  aeweirs  without  liability 
to  the  owners  of  the  soil  through  which  they  run,  the  question 
of  eonstitutional  protection  to  private  rights  may  be  forced 
upon  the  oourts  for  decision.  Until  such  enactment  is  made, 
however,  in  dear  and  unambiguous  terms^  we  shall  be  slow  to 
bold  by  inference  or  implication  that  it  has  been  made  at  all. 
The  right  of  the  riparian  owner  to  the  natural  flow  of  water 
substantially  unimpaired  in  volume  and  purity  is  one  of  great 
value,  and  which  ^e  law  nowhere  has  more  persistently  recog* 
nized  and  jealously  protected  than  in  Wisconsin.  Not  alona 
the  strictly  private  right,  but  important  public  interests^  would 
be  seriously  jeopardized  by  promiscuous  pollution  of  our  streams 
and  lakes.  Considerations  of  Aesthetic  attractiveness^  indus- 
trial utility^  and  public  health  and  comfort  are  involved.  Amid 
this  conflict  of  important  rights^  we  cannot  believe  that  the 
legislature  concealed,  in  words  merely  authorizing  municipali- 
ties to  raise  and  expend  money  for  the  construction  of  sewers, 
a  declaration  of  policy  that  each  municipality  might,  in  its 
discretion,  without  liability  to  individuals,  take  practical  pos- 
session of  the  nearest  stream  as  a  vehicle  for  the  tnmsportation 
of  its  sewage  in  crude  and  delet^ious  condition.  At  that  stage 
in  its  logic  we  cannot  ^^  agree  with  the  Indiana  court  in 
Valparaiso  v.  Hagen,  153  Ind.  337,  74  Am.  St  Bep.  305,  54 
K.  E.  1062.  The  authority  granted  to  municipalities  is  to 
construct  sewers,  but  subject  to  the  general  legal  restrictions 
resting  upon  such  corporations  forbidding  invasion  of  private 
rights  by  creation  of  nuisance  or  otherwise.  This  view  of  the 
legislative  purpose  is  enforced  by  the  consideration  that,  al- 
though liquid  sewage  must  flow  off  along  the  general  drainage 
courses  of  tlw  vicinity,  it  is  by  no  means  physically  necessary 
that  it  should  cany  with  it  the  solids  in  an  offensive  or  im- 
hygienic  condition:  Hackstack  v.  Eeshena  Imp.  Co.,  66  Wis. 
439,  29  N.  W.  240.  It  is  a  matter  of  common  knowledge,  and 
of  proof  in  this  case,  that  there  are  practicable  methods  for  the 
decomposition  and  practical  destruction  of  such  solids  before 
delivering  them  into  open  watercourses;  the  most  modem 
method,  as  explained  in  the  evidence  here,  being  treatment  in 
septic  bacteria  tanks,  whereby  the  decomposition  and  resolution 
into  inoffensive  and  innocuous  fluids,  gases,  and  mineral  solids 
is  greatly  expedited.  This  method,  it  appears,  could  be  in- 
stalled at  Waukesha  at  a  cost  approximating  five  thousand  dol- 
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Ian.  It  IB  not  probable  that  the  legialature  has  wittingly  nr 
thorised  the  defilement,  and  almoat  deatmction,  of  our  BtnuDi) 
to  enable  such  trifling  meaaare  of  eooncMny  to  municipalitieii 
The  great  wdght  of  authority^  American  and  EngliBh,  soppom 
the  new  that  legialatiYa  euthorily  to  insiall  a  sewer  system 
oazriea  no  implication  of  anthorily  to  create  or  inaintiiiB  i 
nniaanc^  and  that  it  matters  not  whether  such  nuisance  reBalu 
tnm  n^ligence  or  from  the  plan  adopted.  If  audi  nnisuioe  bi 
eraated,  the  same  remedies  may  be  invcdoed  as  if  the  peqi^ 
trator  were  an  indiyidnal.  The  following  are  sdected  frai 
an  almost  unlimited  array  of  decisions:  JacksonYiUe  ▼•  lain- 
bert,  62  HI.  519;  Jacksonville  t.  Doan,  145  IlL  23,  29,  33  K 
B.  878;  O'Brien  ▼.  St  Paul,  18  Minn.  176;  Clark  ▼.  PecUum, 
9  B.  L  455;  Good  t.  Altoona,  162  Pa.  St  493,  42  Am.  St 
Bep.  840,  29  AtL  741 ;  Owens  v.  Lancaster,  182  Pa.  Si  237, 
37  Aa  858;  Haskell  t.  New  Bedford,  108  Mass.  208;  Mom 
?.  Worcester,  ^^^  139  Mass.  389,  2  N.  E.  694;  Morgan  t.  Du- 
bniy,  67  Conn.  484,  35  Aa  499 ;  Piatt  v.  Waterbnry,  72  Codb. 
631,  77  AnL  St  Bcp.  835,  45  Aa  154;  Chapman  t.  Bochotff, 
110  N.  Y.  273,  6  Am.  St  Bep.  366,  18  N.  K  88;  Missomi  t. 
Illinois,  180  IT.  S.  208,  21  Sap.  Gt  Bep.  331 ;  Carmidiad  r. 
Tezarkana,  94  Fed.  561. 

From  what  has  already  been  said  onr  oondnsion  is  obfiooi 
tiiat  the  creation  and  maintenance  of  a  nuisance  by  the  d^ 
f endant  city,  causing  special  and  priyate  damage  to  the  plaintift 
fully  appears  from  the  finding  and  eyidence,  and  that  plaintif 
is  entitled  to  ae  same  remedies  as  if  ae  defendant  were  i 
private  individual.  One  of  ae  forms  of  relief  auaorized  bj 
section  8180  of  ae  Statutes  of  1898,  is  accorded  by  ae  juig- 
ment  appealed  from,  and,  subject  to  modification,  to  be  here- 
after suggested,  was  entirely  proper  under  ae  circumstancea 

Defendant  assigns  error  upon  ae  admission  of  certain  en- 
dence  tending  to  show  aat  its  sewer  system  might  practicsbh 
be  equipped  wia  septic  tanks,  or  oaer  apparatus  to  deodons 
and  render  innocuous  ae  outflow,  construing  this  as  tendiBg 
to  charge  n^ligence  upon  the  city.  The  rule  is,  of  coune, 
familiar  aat  in  an  action  tried  wiaout  a  jury  ae  admissMi 
of  improper  evidence  alone  would  not  work  reversal,  but  we  i9 
not  deem  ais  evidence  improper.  While  aere  was  no  iff«  , 
of  negligence  eiaer  in  construction  or  management  of  tte 
sewer,  the  prayer  for  an  injunction  was  addressed  to  a  comt 
of  equity,  and  the  efFect  of  such  remedy  upon  ae  defendant 
was  an  important  consideration  in  guiding  ae  court  to  i  dr 
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cision  whether  it  ought  to  apply  the  drastic  process  of  injime- 
tion^  or  ought  to  leave  the  plaintiff  to  her  other  remedies.  It 
"WAS  extremely  material  to  that  consideration  to  ascertain 
^wliether  such  injunction  would  utterly  destroy  the  entire  sewer 
system  of  Waukesha^  and  subject  its  citizens  to  serious  incon- 
venience^ and  peril  of  disease.  The  fact  that  the  system  as 
now  existing  could  still  be  used  by  adding  appliances  involving 
no  very  great  expense  justifies  relief  by  injunction,  and  in  that 
respect  the  evidence  was  admissible. 

^^^  It  is  contended  that  the  complaint  warrants  no  relief  in 
eqmty^  because  it  fails  to  allege  in  hssc  verba  any  of  the  several 
conditions  of  equitable  relief  prescribed  by  section  3180  of  the 
Statutes  of  1898.  The  complaint  does>  however,  all^e  facts 
fihowing  fully  irreparable  injury,  and  that  the  same  is  con- 
tinuously and  constantly  recurring  and  that  any  remedy  ob- 
tainable in  a  court  of  law  would  be  inadequate.  This  must 
suffice  without  stating  either  of  these  conclusions  froni  the 
specific  facts  so  alleged 

An  objection  is  raised  to  the  jurisdiction  of  the  county  court 
of  Waukesha  coimty  for  that  such  court  is  limited  to  cases  in 
which  ''the  value  or  amount  in  controversy  or  the  amoimt  claim- 
ed or  sought  to  be  recovered  after  deducting  all  payments  and 
setoffs  shall  not  exceed  twenty-five  thousand  dollars.^  We  find 
nothing  in  this  record  to  support  the  view  that  such  limit  is 
transcended.  The  plaintiffs  property,  which  the  action  is 
brought  to  protect,  is  of  value  only  about  ten  thousand  dollars. 
The  damages  claimed  are  but  six  thousand  dollars.  If,  as  ap- 
pellant contends,  we  consider  the  effect  upon  defendant,  we 
find  uncontradicted  evidence  that  the  nuisance  complained  of 
can  be  abated  by  appliances  costing  only  about  five  thousand 
dollars.  Thus,  on  any  theory  of  the  value  or  amount  in  con- 
troversy, it  is  less  than  twenty-five  thousand  dollars,  and  we 
need  not  consider  the  several  constructions  possible  to  the 
statute. 

While  the  unlimited  form  of  injunction  embodied  in  the 
judgment  is  not  discussed  as  an  independent  groimd  of  error, 
yet  it  is  before  us  upon  this  appeal,  and  we  do  not  feel  justi- 
fied in  approving  the  judgment  without  such  qualification  as 
will  make  obvious  the  meaning  which  we  are  persuaded  the 
trial  court  intended  to  express.  The  judgment  restrains  de- 
fendant ''from  discharging  its  sewage  through  its  sewer  system 
into  the  Pox  river  at  any  time  after  December  1,  1901.*'  Simi- 
lar language  received  consideration  in  Morgan  v.  Danbuiy, 
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67  ConxL  484,  35  Atl.  499,  and  was  suBtained  on  the  gimmd 
that  ihe  word  ^sewage^  iroidd  be  nndersfcood  to  leEer  onlj 
^^  to  'Hhe  refuse  and  fool  matter,  solid  m  liqnid,*  euried 
throogh  the  sewer  by  the  water  therein  flowing.  In  that  caa^ 
as  here,  it  was  contended  that  some  difimfecting  apparatm  would 
effeetiTely  pnrif y  the  water.  In  the  case  at  bar  Ihe  findingi 
make  apparent  the  views  of  the  trial  ooort  that  some  such 
addition  to  defendant's  present  Bystem  could  be  made  prseticilly 
effectlTe  to  prevent  the  damage  of  which  plaintiff  complained, 
and  that  he  had  such  applianoe  in  mind  in  his  finding  '^t 
nntil  December  1,  1901,  as  a  reasonable  time  to  aUow  iiid 
defendant  dty  to  change  its  sewage  aystem,  and  provide  for 
the  doing  away  with  the  nuisance  to  plaintiff.''  The  same  idea 
evidently  persisted  in  the  conclusion  of  law  and  order  for 
judgment,  for  it  ia  there  declared  that  defiendant  'Uionld  be 
restrained  from  continuing  such  nuisance,  and  frcan  further 
emp^ring  or  depositing  its  sewage  into  said  Fox  river  in  lack 
condition  and  manner  as  to  create  the  nuisance  to  the  phintiE' 
We  have  no  doubt  the  judgment  was  intended  to  express  the 
same  thing,  and  only  upon  that  construction  do  we  approve  of 
it  To  the  end,  however,  that  any  ambiguity  may  be  removed, 
we  deem  it  best  to  modify  the  judgment  as  below. 

By  the  Court  The  judgment  of  the  county  court  is  modt- 
fied  by  adding  to  the  second  paragraph  iJie  following  words, 
to  wit:  Unless  the  same  shall  have  first  been  so  deodorued 
and  purified  as  not  to  contain  foul,  offensive,  or  noxious  loatter 
capable  of  injuring  the  plamtiff  or  her  property  or  cauaing 
nuisance  thereto,^'  and,  as  so  modified^  tlie  same  is  affirmed. 


BAVB  XUKICIPAXi  COBPORATIOVB  AHT  OBSATSB  BIGBf 
THAH  lJli>lVIi>T7AIiS  TO  VOIXUTB  WATBBSf^ 

Z.    Bsasonabla  Use  of  Stream. 

a.  In  General. 

b.  ByCiUes. 

1.    Gsnsrally. 

8.    Public  OonvenienoSb 

ZZ.    Kulsancs. 

a.    Generally. 

b^    EfPeot  of  Statutory  Authority. 


•sinuMCM  TO  MOMoomAPHio  xons. 


liabUitj  of  *  eltffor  creating  or  maintaining  a  nniianee:  IS  An.  81.  «. 
liablUtr  of  mnmeipal  corporationa  for  deteeta  in  and  want  oi  nmIt  •< 
^•L  Bap.  787-744. 
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e.     Tide  Waterft. 
d.     Prescriptive  Bight. 

C.     Ixijuries  Dae  to  Kegllgenee. 

Taking  Property  Without  Compensation. 

I.  Seasonable  Use  of  Stream, 
k  In  General.— ETery  riparian  owner  has  the  general  right  to 
Ye  a  stream  flowing  by  or  throngh  his  land  flow  In  its  nat- 
al purity.  This  general  rule,  however,  does  not  mean  that  a 
laiian  owner  has  a  right  to  a  stream  absolutely  pure,  without  any 
Uutlon  whatever.  Riparian  owners  are  entitled  to  the  reasonable 
e  and  enjoyment  of  streams  flowing  by  their  land,  and  it  is 
;ldent  to  such  enjoyment  that  the  purity  of  the  water  should 

impaired  to  some  extent  It  is  impossible  to  use  a  stream  for 
mestlc,  manufacturing,  commercial,  or  other  purposes  without 
furinsT  Its  original  purity.  The  law  recognizes  the  right  to  such 
BiBonable  use  and  the  result  which  of  necessity  flows  therefrom, 
id  provides  that  the  right  of  one  riparian  owner  to  the  use  of  a 
ream  in  its  purity  must  yield  to  the  right  of  every  other  riparian 
mer  to  make  a  reasonable  use  of  the  same  stream.  And  if  in 
nnection  with  such  reasonable  use  the  water  is  rendered  more 

less  Impure,  no  action  will  lie  for  Its  impurity:  Hayes  v.  Waldron, 

N.  H.  580,  84  Am.  Dec.  105;  Lockwood  Go.  v.  Lawrence,  77  Me. 
fl,  52  Am.  Bep.  768;  Tennessee  Coal  etc.  Co.  v.  Hamilton,  100  Ala. 
•2,  46  Am.  St.  Rep.  48,  14  South.  167;  Cary  v.  Daniels,  8  Met  466, 
.  Am.  Dec.  532;  Townsend  v.  Bell,  42  App.  Div.  409,  59  N.  Y. 
ipp.  208;  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  803,  79  Am.  St  Bep. 
S,  58  N.  £).  142. 

The  question,  then,  whether  a  stream  may  be  polluted  by  a 
unlclpality  or  an  individual,  and  to  what  extent  it  may  be  pel- 
ted, depends  generally  on  the  question  whether  such  use  is  or 

not  a  reasonable  use  under  the  circumstances.  What  Is  a  rea- 
mable  use  of  a  stream  by  one  person  at  one  place  might  be  un- 
(asonable  by  a  different  person  at  a  different  place.  This  ques- 
on  of  reasonableness  is  usually  one  of  fact  to  be  determined  In 
Lch  case  according  to  the  circumstances.  Though,  where  the 
Lcta  are  undisputed,  whether  the  necessary  Inferences  therefrom 
itablish  an  unreasonable  use  is  a  question  of  law:  Strobel  v.  Kerr 
ftlt  Co.,  164  N.  Y.  303,  79  Am.  St  Bep.  648,  68  N.  E.  142.  It  has 
een  said  that  in  determining  this  question  the  extent  of  the 
eneflt  to  the  one  polluting  the  stream,  the  inconvenience  or  injury 
>  others,  the  size  and  character  of  the  stream,  the  uses  to  which 
;  is  put  by  lower  riparian  owners,  and  other  circumstances,  may 
e  taken  Into  consideration:  Hayes  t.  Waldron,  44  N.  H.  680,  84 
Jn.  Dec.  105.  '*In  determining  what  is  a  reasonable  use,"  said  the 
Durt  in  Bed  Biver  Boiler  Mills  t.  Wright,  30  Minn.  249,  44  Am. 
tep.  194,  15  N.  W.  167,  "regard  must  be  had  to  the  subject  matter 
t  the  use;  the  occasion  and  manner  of  its  application;  the  object 
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extent,  necessity  and  dnration  of  tbe  use;  the  nature  and  rise  of 
the  stream;  the  kind  of  hoslness  to  which  It  Is  snbserrlent;  tte 
Importance  and  necessity  of  the  use  claimed  by  one  party,  and  tiie 
extent  of  the  Injury  to  the  other  party;  the  state  of  Improreaiats 
of  the  country  In  regard  to  mills  and  machinery,  and  the  sse  of 
water  as  a  propelling  power;  the  general  and  established  mgei 
of  the  country  In  similar  cases,  and  all  the  other  and  Tsrying  d^ 
cumstances  of  each  particular  case,  bearing  upon  the  qnestton  of 
the  fitness  and  pn^rlety  of  the  use  of  the  water  under  consldn- 
tlon'*:  See,  also,  Lockwood  Go.  y.  Lawrence,  77  Me.  297,  S2  An. 
Rep.  763;  Hazeltlne  y.  Case,  40  Wis.  381,  82  Am.  B^  Tlfi,  1  K. 
W.  66. 

It  Is  this  reasonable  use  of  a  stream  by  a  riparian  owner  vhkb 
determines  whether  the  rights  of  loww  riparian  owners  tasTe  ben 
unlawfully  Inyaded  or  not  And  many  of  the  apparently  lirecoB- 
cllable  decisions  will  be  found  to  be  In  perfect  harmony  If  tUs  tot 
Is  borne  In  mind.  Thus  In  Greene  y.  Nunnemacher,  36  Wb.  % 
where  the  waters  of  a  stream  were  rendered  Impure  by  a  cat& 
stable  and  hog  yard  so  that  the  water  could  not  be  used  by  a  lov 
riparian  owner  for  domestic  purposes,  it  was  held  that  there  migtt 
be  such  special  damage  as  to  entitle  the  lower  owner  to  msintLi 
a  private  action,  as  for  a  nuisance,  against  such  upper  proprietor. 
On  the  other  hand,  in  the  same  state.  In  an  action  for  fouling  i 
stream  by  means  of  a  hog  yard,  and  depriying  a  lower  rlpariai 
owner  of  the  use  of  the  water  for  domestic  purposes,  an  iostxtt 
tlon  to  the  Jury  was  held  to  be  correct  which  stated  that  if  tfc< 
stream  in  Its  natural  state  was  more  useful  to  all  the  ownen  M 
stock  purposes  than  for  ordinary  domestic  uses,  the  upper  ownff 
had  a  right  reasonably  to  use  it,  in  spite  of  the  injury  complaixied 
of:  Haseltine  y.  Case,  46  Wis.  391.  32  Am.  Rep.  715,  1  N.  W.  6& 
That  the  pollution  of  a  stream  by  a  hogpen  Is  usually  considered 
an  unreasonable  use  of  It,  see  Mayor  y.  Warren  Mfg.  Co.,  99  Ml 
96;  Smiths  y.  McGonathy,  11  Mo.  617. 

Again,  it  Is  generally  held  an  unreasonable  use  of  a  stream  d 
so  pollute  it  with  refuse  from  mines  that  It  is  rendered  unfit  for 
domestic  use.  And  it  Is  no  defense  that  the  pollution  Is  the  natoni 
and  necessary  result  of  mining  operations  prosecuted  In  the  ordi- 
nary way:  Beach  y.  Sterling  Iron  etc.  Co.,  64  N.  J.  Eq.  66,  S3  AtL 
286.  And  In  Tennessee  Goal  etc.  Ga  y.  Hamilton,  100  Ala.  29, 41 
Am.  St.  Rep.  48,  14  South.  167,  the  washing  of  ore  which  destnjtd 
the  domestic  utility  of  water  was  hdd  to  be  an  unreasonable  vtt 
although  the  ore  was  yaluelesa  without  washing,  and  the  creek 
used  was  the  only  ayailable  water  supply  for  that  purpose.  Ob 
the  other  hand,  In  Pennsylyanla,  the  necessities  of  the  case  tod 
the  mining  Interests  of  the  community  were  such  that  the  rule  vtf 
so  extended  as  to  hold  that  the  operatlcm  of  a  coal  mine  In  the  e^ 
dlnary  and  usual  manner  by  pumping  water  out  of  It  Into  a  strean 
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'WBM  a  reasonable  use  of  the  stream,  notwithstanding  the  qnality 
0f  Its  water  was  so  affected  as  to  render  It  totally  unfit  for  domestic 
purposes  by  lower  riparian  owners.  This  great  extension  of  the 
right  of  an  upper  riparian  owner  to  reasonably  pollute  the  waters 
of  a  stream  was  deemed  necessary  In  order  to  permit  the  develop- 
ment of  the  natural  resources  of  the  country,  and  to  make  possible 
the  prosecution  of  the  lawful  business  of  mining  coal:  Pennsyl- 
▼anla  Coal  Ck>.  y.  Sanderson,  113  Pa.  St  126,  57  Am.  Bep.  445,  6 
AtL  468.  But  this  rule  will  not  Include  pollution  which  is  unneces- 
sary and  unreasonable:  Elder  y.  Lykens  Valley  Coal  Co.,  157  Pa. 
St  490,  37  Am.  St  Bep.  742,  27  Atl.  545.  The  public  necessity 
-which  requires  the  adoption  of  such  a  rule  as  the  Pennsylvania  case 
sanctions  seldom  exists  so  far  as  private  interests  are  concerned, 
and  in  New  York  it  was  doubted  whether  such  a  rdaxatlon  of  the 
rules  of  law  for  the  protection  of  private  interests  would  ever  be 
warranted:  Strobel  y.  Kerr  Salt  Co.,  164  N.  Y.  303,  79  Am.  St  Bep. 
643,  58  N.  E.  142.  In  this  case  a  salt  manufacturing  company  was 
so  using  a  stream  as  to  destroy  it  for  domestic  purposes,  and  the 
conrt  held  the  use  unreasonable.  So  of  any  manufacturing  plant 
which  so  pollutes  the  waters  of  a  stream  that  it  Is  unfit  for  the 
domestic  use  of  lower  riparian  owners,  when  such  plant  can  be 
conducted  as  well  elsewhere  without  Injuring  anyone:  Weston 
Paper  Co.  y.  Pope,  155  Ind.  394,  57  N.  E.  719.  But  in  Barnard  v. 
Shirley,  151  Ind.  160,  47  N.  E.  671,  where  the  owner  of  a  sanitarium 
allowed  water  from  an  artesian  well  which  had  been  used  In  the 
sanitarium  for  bathing,  to  fiow  into  a  stream,  this  was  held  to  be 
a  reasonable  use  of  the  stream,  though  the  water  was  somewhat 

polluted  thereby. 

b.    By  Cities 

1«  Generally.— Cities  as  riparian  owners  are  entitled  to  the  same 
reasonable  use  of  a  stream  as  any  other  owner,  and  If  such  reason- 
able use  results  in  a  pollution  of  the  stream,  no  liability  attaches 
therefor.  And  it  is  usually  a  question  of  fact  what  is  a  reason- 
aMe  nae,  but  if  the  facts  are  undisputed,  whether  the  necessary 
Inferences  therefrom  establish  an  unreasonable  use  is  a  question  at 
law:  Strobel  y.  Kerr  Salt  Co.,  164  N.  Y.  803,  79  Am.  St  Bep.  648, 
68  N.  B.  142.  This  case,  in  speaking  of  what  is  a  reasonable  use, 
said  that  all  surrounding  circumstances  must  be  considered,  in- 
cluding the  'indispensable  public  necessity  of  cities  and  villages 
for  drainage,"  "so  that  a  use  which,  under  certain  circumstances, 
Is  held  reasonable,  under  different  circumstances  would  be  held  un- 
reasonable.'* The  right  to  deposit  a  thing  in  any  place  is  dependent 
not  only  on  the  nature  of  the  thing  deposited*  but  also  on  the  na- 
ture of  the  place  in  question,  and  the  uses  to  which  that  has  al- 
jeady  been  put:  Morgan  y.  Danbury,  67  Conn.  484,  36  AtL  489. 

The  amount  of  impurity  which  finds  its  way  into  a  stream  from  a 
city  is  naturally  much  greater  than  that  caused  by  a  single  family 
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IlTliig  OB  a  stream.    This  te  a  necessary  incident  to  the  coD^Iki 
of  largo  numbers  of  people  in  one  locality.    Hence,  wbat  vooU 
amount  to  a  reasonable  use  for  a  city  migrht  be  a  rery  nnreasnuUe 
use  in  the  case  of  an  indlriduaL    It  is,  therefore,  held  that  so  far  is 
the  pollntion  of  a  stream  by  surface  wat^  flowing  therein  from  tte 
streets  and  gntters  of  a  city  is  concerned,  there  is,  generanr.  m 
remedy,  becanse  this  results  from  a  reasonable  nae  of  the  stretm. 
The  conrt  in  Noonan  y.  Albany,  79  N.  Y.  470,  35  Am.  Bep.  546. 
while  recognizing  this  general  right,  said:  *^iit  this  right  is  not  ve 
conceive,  an  absolute  right  under  all  circumstances,  IrrespectiTe  ef 
the  size  of  the  stream,  or  the  natural  purpose  which  it  suteerres.  l» 
throw  Into  it  surface  water  by  means  of  ditches  or  drains,  when.  \f! 
so  doing,  it  will  be  filled  beyond  its  natural  capacity,  and  oTerflo* 
and  flood  the  lands  of  a  lower  proprietor.**    This,  howerer,  to  u 
injury  other  than  mere  pollution.    The  right  to  have  a  stream  flov 
by  one's  place  in  its  natural  purity  is  limited  by  the  reasonable  v» 
which  upper  riparian  owners  may  make  of  it.    In  discussing  thii 
right  to  reasonably  use  a  stream,  the  court,  in  Merrifield  t.  Wtv" 
cester,  110  Mass.  210,  14  Am.  Rep.  592,  said:  **Tbe  natural  rigiit  U 
the  plaintiff  to  haye  the  water  descend  to  him  in  its  pure  sttte.  it 
to  be  used  for  the  various  purposes  to  which  he  may  have  ocniioi 
to  apply  it,  must  yield  to  the  equal  right  in  those  who  happen  to  be 
above  him.    Their  use  of  the  stream  for  mffl  purposes,  for  iirigt* 
tion,  watering  cattle,  and  the  manifold  purposes  for  which  tkey 
may  lawfully  use  It  will  tend  to  render  the  water  more  or  less  Im- 
pure.   Cultivating  and  fertilizing  the  lands  bordering  on  tiie  strett. 
and  in  which  are  its  sources,  their  occupation  by  farmhouBes  ib^ 
other  erections,  will  unavoidably  cause  impurities  to  be  carried  iBti 
the  stream.    As  the  lands  are  subdivided  and  their  occupation  ui 
use  become  multifarious,  these  causes  will  be  rendered  more  op^" 
ative,  and  their  effects  more  perceptible.    The  water  may  thns  bf 
rendered  unfit  for  many  uses  for  which  It  had  before  been  suitable; 
but  so  far  as  that  condition  results  only  from  reasonable  use  of  t^ 
stream  In  accordance  with  the  common  right,  the  lower  riparta" 
proprietor  has  no  remedy.    When  the  population  becomes  dense 
and  towns  or  villages  gather  along  its  banks,  the  stream  natunV 
and  necessarily  suffers  still  greater  deterioration.    Roads  and  str«tt 
crossing  it,  or  running  by  its  side,  with  their  gutters  and  slnlc* 
discharging  into  it  their  surface  water  collected  ftom  over  Urp 
spaces,  and  carrying  with  it  in  suspension  the  loose  and  light  ib*- 
terial  that  is  thus  swept  off,  are  abundant   sources   of   imparity 
against  which  the  law  affords  no  redress  by  action."    No  donbt » 
far  as  mere  surface  water  is  concerned,  a  city  may  use  a  stret« 
to  carry  it  away,  and  such  use  is  generally  a  reasonable  one:  *e 
also,  Bainard  v.  Newton,  154  Mass.  255,  27  N.  B.  995;  Wheeler  ». 
Worcester,  10  Allen,  591;  Valparaiso  v.  Hagen,  163  Ind.  8JT,  T4 
Am.  St  Rep.  305.  64  N.  B.  1062. 
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Cities,  then,  are  subject  to  the  same  rale  as  Individuals,  In  the 
cerdse  of  their  right  to  nse  a  stream  so  as  to  pollute  it  They 
'e  entitled  to  make  a  reasonable  use  thereof,  and  if,  as  incident  to 
icb  use,  the  stream  Is  to  some  extent  polluted  and  rendered  unfit 
»r  ordinary  uses  by  lower  riparian  owners,  no  complaint  can  be 
ade.  And  a  reasonable  use  by  a  city,  of  necessity,  permits  of 
!«ater  pollution  than  does  a  reasonable  use  by  one  IndlYlduaL 
at,  on  the  other  hand,  a  city  cannot  make  an  unreasonable  use  of 
stream  any  more  than  an  IndiTidual  can:  Merrifield  ▼.  Worcester, 
LO  Mass.  216,  14  Am.  Rep.  592.  And  if  there  is  unreasonable  use 
hlch  results  in  pollution,  the  city  may  be  held  liable  for  a  resulting 
Jury.  The  authorities  are  quite  harmonious  upon  this  general 
lie;  that  a  city  may  only  make  a  reasonable  use  of  the  waters  of 
stream,  but  It  is  In  the  application  of  this  rule  that  the  main  and 
^parent  conflict  arises.  The  great  majority  of  cases,  while  recog* 
Islng  that  the  pollution  of  a  stream  by  discharging  surface  water 
lereln  constitutes  a  reasonable  use,  are  loath  to  extend  the  doc- 
■ine  to  cases  of  polluting  fresh  water  streams  by  the  discharge  of 
rwage  from  a  city  sewer  system:  See  the  principal  case.  In  At* 
>niey  General  y.  Paterson,  58  N.  J.  Bq.  1,  42  AtL  749,  it  was  held 
lat  the  pollution  of  a  rlrer  by  the  discharge  of  city  sewage  gath- 
red  from  a  large  area  by  means  of  an  artificially  constructed  sys- 
sm,  could  not  be  Justified  as  a  natural  and  reasonable  use  of  the 
Lver,  a  sewage  system  being  vastly  more  than  the  mere  natural 
ralnage  of  riparian  owners,  and  the  same  rule  was  announced  In 
*latt  Brothers  t.  Waterbury,  72  Conn.  531,  77  Am.  St  Bep.  835» 
5  Ati.  154. 

Indiana  seems  to  be  the  only  state  in  which  the  courts  have  come 
ut  flatfooted  on  the  proposition  that  a  city  located  on  the  banks  of 
.  stream  may  discharge  Its  sewage  therein,  to  the  defilement  of 
he  water,  and  that  such  use  of  the  stream  is  reasonable,  when  It 
B  necessary  as  the  only  practicable  means  of  dispatching  the  sew« 
ige:  Weston  Paper  Co.  t.  Pope,  155  Ind.  894,  57  N.  B.  719;  Bich- 
Qond  V.  Test  18  Ind.  App.  482,  48  N.  B.  610;  Valparaiso  v.  Hagen, 
.53  Ind.  837,  74  Am.  St  Rep.  305,  54  N.  B.  1062.  In  this  last  case 
he  rule  applying  to  pollution  by  surface  water  was  extended  to  In- 
ilude  sewage,  the  court  saying:  *'If  cities  are  permitted  to  adulter- 
ite  streams  by  allowing  all  accumulating  surface  impurities  to  flow 
nto  them  by  natural  channels,  we  do  not  perceive  why  the  under- 
ying  principle  will  not  allow  them  to  deepen  these  natural  storm 
channels  and  transform  them  ^to  covered  sewers,  nor  why  the 
Ight  to  protect  the  health  and  welfare  of  the  public  against  one 
Jass  of  noxious  matter  should  not  be  extended  to  all  classes  of 
Miual  virulence."  Such  a  rule  has,  we  believe,  not  been  adopted 
elsewhere.  Even  In  Pennsylvania,  where  the  pollution  of  a  stream 
>7  mining  Is  held  a  reasonable  use  of  a  stream  by  an  individual. 
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thte  doctrine  la  not  extended  to  dtlee  who  collect  sewage  by  la  0- 

tlficUl  system  and  discharge  It  Into  a  stream,  since  tlie  impvri' 

ties  In  the  latter  case  arise  from  artiflclal  and  not-  from  natinl 

causes:  Good  y.  Altoona  City,  102  Pa.  8t  488,  42  Aul  8t  Bepi  MH 

28  AtL  74L    In  Illinois  the  supreme  court  refused  to  eitend  tte 

mle  permitting  the  drainage  of  surface  water  Into  streams  to  b- 

dude  the  discharge  of  accumulated  sewage:  Bobb  t.  La  Giaagey 

158  III.  21,  42  N.  SL  77.    80,  also,  did  Virginia  In  TYerett  t.  Prtaoa 

Assn:,  86  Va.  332,  81  Am.  St  Rep.  727,  36  &  B.  373,  where  polliidoa 

of  a  stream  caused  by  the  natural  surface  drainage  tnddat  to  t 

elty  was  said  to  be  yery  different  from  that  caused  by  an  ardfidal 

•ewer  system  which  emptied  refuse  wata-»  nrlne^  and  nigbt  nil 

Into  the  stream.    The  doctrine  of  these  cases  seems  to  be  approTed 

In  Marcus  Sayre  Co.  y.  Newark,  60  N.  J.  Bq.  361,  83  Am.  St  Bepi 

628,  45  Atl.  885,  where  the  use  of  priyate  waters  or  small  streami  tv 

a  city,  and  the  appropriation  of  them  for  public  sewi^e,  is  not  t 

i«a8onable  use  of  such  a  stream  by  the  city  as  a  riparian  (twoeu 

And  in  Piatt  Brothers  y.  Waterbury,  72  Conn.  531,  77  Am.  St  Bep^ 

835,  45  Atl.  154,  the  court  said:  "The  use  of  a  stream  for  drainage 

may,  under  some  circumstances  be  reasonable,  although  the  vatir 

Is  thereby  rendered  unfit  for  its  primary  use;  but  the  concentntin 

of  filth  accumulated  by  one  proprietor,  whether  an  indlTidnal  or  t 

municipal  corporation,  and  its  discharge  Into  the  river  In  tnA 

quantities  that  It  is  necessarily  carried  to  the  premises  of  anotto. 

where  it  produces  a  nuisance  dangerous  to   his  health  and  d^ 

structiye  of  the  ralue  of  his  property,  must  be  unreasonable."  Sock 

a  use  Is  unreasonable,  though  a  statute  authorizes  the  use  of  tb» 

stream  for  sewage  purposes:  See  Washbcim  etc.  Mfg.  Co.  r.  Wor 

cester,  153  Mass.  494,  27  N.  B.  664,  and  cases  already  cited. 

2.  Public  Convenience.— No  doubt  the  Interest  of  private  persotf 
must  yield  to  puUlc  necessity  to  some  extent  And  this  princiiii 
evidently  was  a  controlling  one  In  Valparaiso  y.  Hagen,  153  Ini 
837,  74  Am.  St  Rep.  305,  54  N.  B.  1062,  and  the  other  Indiana  ciKf 
which  adopt  the  same  rule,  and  led  them  to  hold  that  the  discharge 
of  sewage  Into  a  stream  Is  a  natural  and  reasonable  use  thenoi 
under  the  circumstances.  As  Illustrating  the  public  necessitj,  the 
court  said:  "To  forbid  a  discharge  of  sewage  Into  Salt  creek  \b  t» 
deny  to  the  city  the  right  to  discharge  It  anywhere,  and  thus  leait 
it  without  the  ordinary  means  of  sanitation.  .  •  •  •  The  sevip 
must  be  dispatched  or  the  city  abandoned.  The  place  adopted  for 
the  outpour  is  that  adopted  by  nature,  and  cannot  be  had  etoewiiere- 
The  facts  present  a  case  wherein  the  principle  of  the  greatest  ffioi 
to  the  greatest  nunkber  must  be  permitted  to  operate,  and  pdnif 
Interest  yield  to  the  public  good'*:  See,  to  the  same  effect,  Banarf 
T.  Sheriey,  135  Ind.  547,  41  Am.  St.  Rep.  454,  34  N.  B.  eOO.  35  N.  & 
117;  Blchmond  y.  Test  18  Ind.  App.  482,  48  N.  B.  6ia    Whik 
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ie  conyenlence  may  be  a  legitimate  element  in  determining  what 
8  a  reasonable  use  of  a  stream,  tbe  better  role  undoubtedly  is  that 
mblic  oonrenience  is  no  ezcnse  for  so  deftling  a  stream  by  sewage 
IS  to  create  a  nuisance  and  destroy  private  property.  No  public 
lecessity,  howeyer  great,  can  justify  the  taking  of  property  without 
iompensation  in  a  case  of  this  kind:  Piatt  Brothers  y.  Waterbury, 
2  Conn.  631,  77  Am.  St  Rep.  385,  46  Atl.  164.  Such  a  rule  was  ap- 
plied in  Smith  y.  Sedalia,  152  Mo.  283,  53  8.  W.  907,  where  it  was 
leld  that  though  sewers  are  necessary  to  a  city  and  follow  the 
latural  drainage  of  the  country,  yet  a  city  is  not  Justified  in  so 
mptying  its  sewage  into  a  stream  as  to  injure  priyate  property, 
nthout  first  paying  for  the  damage.  "But  subject  to  this  qualifl- 
ation,  priyate  interest  must  yield  to  the  public  good.  If  it  is  a 
ublic  necessity  that  the  plaintifTs  land  be  taken  or  damaged  in 
rder  to  dispose  of  the  sewage  of  the  defendant  city,  it  may  be  so 
Dndemned  according  to  law,  but  the  city  must  first  pay  him  the 
list  compensation.'*  That  public  necessity  will  not  Justify  such  an 
ijury  to  priyate  property  without  compensation,  see,  further,  At- 
^mey  General  y.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  App. 
Hfk  The  United  States  supreme  court  in  Missouri  y.  Illinois  etc. 
>ist,  180  U.  S.  208,  21  Sup.  Gt  Rep.  831,  quoted  with  approyal  from 
toldsmid  y.  Tunbridge  Wells  etc  Gommrs.,  L.  B.  1  Bq.  161,  on  this 
oint:  "It  has  been  suggested  to  me  in  argument  as  a  matter  that 
ught  to  be  regarded  that  priyate  interests  must  giye  way  to  public 
iterests;  that  the  court  ought  to  regard  what  the  adyantage  to  the 
ublic  is,  and  that  some  little  sacrifice  ought  to  be  made  by  priyate 
ndiyiduals.  I  do  not  assent  to  that  yiew  of  the  law  on  the  subject 
•  •  •  But  my  firm  conyiction  is  that  in  this,  as  in  all  the  great  dis- 
•ensations  and  operations  of  nature,  the  interests  of  the  indiyiduals 
re  not  only  compatible  with,  but  identical  with,  the  interests  of 
be  public;  and  although  in  this  case  I  haye  only  to  consider  an 
Djury  to  the  priyate  indlyidual  the  plaintiff  in  the  present  action, 
et  I  belieye  that  the  injury  to  the  public  may  be  extremely  great 
y  polluting  a  stream  which  flows  for  a  considerable  distance,  the 
rater  of  which  cattle  are  in  the  habit  of  drinking,  the  exhalations 
rom  which  persons  who  reside  on  the  banks  must  necessarily  inhale, 
nd  this  at  a  time  when  the  attention  of  the  people  and  the  court 
I  necessarily  called  to  the  fact  that  the  most  scientific  men  who 
aye  examined  the  subject  are  unable  to  say  whether  great  diseases 
mong  cattle  and  contagious  diseases  affecting  human  beings,  such 
8  cholera  or  typhus,  and  the  like,  may  not  in  a  great  measure  be 
ommunicated  or  aggrayated  by  the  absorption  of  particles  of 
Bculent  matter  into  the  system,  which  are  either  inappreciable  or 
carc^  appreciable  by  the  most  minute  chemical  analysis.  It  Is 
npoesible  in  that  state  of  things  to  say  what  amount  of  injury 
[lay  be  done  by  polluting  eyen  partially  a  stream  which  flows  a 
onsiderable  distance.**    In  yiew  of  such  facts  as  appear  from  this 
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quotation  tt  may  be  oonaidered  a  question  of  mnch  difficulty  as  t» 
what  la  the  greatest  public  conyenience. 

There  Is  this  difference  between  the  pollution  of  a  stream  by  as 
IndlTldual  and  by  a  city:  the  first  Is  purely  a  ^yate  use,  the  latter 
an  appn^^rlatlon  of  the  stream  for  a  public  purpose.  The  first  Is 
always  unjustifiable;  the  second  may  be  justifiable  aa  a  puhUc 
necessity,  but  chnnot  be  done  any  more  than  In  the  case  of  an  fah 
dividual  unless  compensation  Is  made.  This  difference  was  pointed 
out  in  Piatt  Brothers  y.  Waterbury,  72  Conn.  631,  77  Am.  St  Bcpi 
885,  45  AtL  154:  'TThe  appropriation  of  the  rlyer  to  carry  such  salh 
stances  to  the  property  of  another  is  an  Inyaslon  of  his  right  €l 
property.  When  done  for  a  private  purpose,  It  Is  an  onjustlfiahlt 
wrong.  When  done  for  a  public  purpose.  It  may  become  Justifiable 
but  only  upon  payment  of  compensation  for  the  property  thai 
taken.  Public  necessity  may  Justify  the  taking,  but  cannot  Justltr 
the  taking  without  compensation.  It  may  be  necessary  for  a  dtj 
to  thus  mix  with  its  drainage  such  substances,  but  it  Is  not  necer 
sary  to  pour  such  mixture  into  the  rlyer,  without  purification;  la- 
deed,  the  purification  is  coming  to  be  recognised  as  a  necessity. 
But  howeyer  great  the  neceesliy  may  be.  It  can  haye  no  ^tect  oa 
the  right  to  compensation  for  i»«perty  taken." 

U.    Kuiaance. 

a.  Generally.— If  the  pollution  of  a  stream  by  a  dty  amounts  ts 
a  nuisance,  the  city  is  subject  to  the  same  liability  as  an  indiyidm] 
would  be.  A  city  has  no  more  authority  to  create  a  nuisance  thai 
haa  a  priyate  person.  But  whether  an  actionable  nuisance  is  ere* 
ated  depends  on  the  facta  of  each  particular  case.  In  Brayton  t. 
Fall  Rlyer,  113  Mass.  218,  18  Am.  Rep.  470,  the  court  recognised 
the  right  of  a  city  to  construct  sewers  and  to  discharge  sewage  ints 
streams,  but  said:  "This  right  is  subject  to  some  limitations.  It 
does  not  Include  the  right  to  create  a  nuisance,  public  or  priyata 
If  the  sewers  or  drains  are  so  built  or  managed  as  to  create  &  public 
nuisance,  the  defendanta  are  indictable;  if  a  piiyate  nuisance  li 
created,  they  are  answerable  In  damages  to  the  person  Injured." 
The  authorities  are  quite  harmonious  on  the  general  propositioi 
that  a  city  cannot  create  an  actionable  nuisance  by  discharging  iti 
sewage  into  a  stream.  But  the  application  of  this  rule  to  varied 
circumstances  causes  a  considerable  conflict  of  authority.  Tbat  a 
city  cannot  create  a  public  or  priyate  nuisance  any  more  than  a  pri- 
yate person  can,  see  Peterson  y.  Santa  Rosa,  119  GaL  887,  61  Pae 
667;  Bolton  y.  New  Rochelle,  84  Hun,  281,  32  N.  Y.  Supp.  442,  Seifeit 
T.  Brooklyn,  101  N.  Y.  136,  54  Am.  Rep.  684,  4  N.  B.  321;  Treyett  ▼. 
Prison  Assn.,  98  Va.  832,  81  Am.  St  Rep.  727,  36  S.  B.  373. 

In  the  first  case  cited  aboye,  a  perpetual  injunction  was  granted 
prohibiting  the  city  from  discharging  sewage  into  a  stream  so  if 
to  impair  ita  yalue  for  ordinary  purposes  of  Ufe^  and  to  render  tt 
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unfit  for  domestic  purposes.  The  authority  to  discharge  sewage 
into  a  streamr  does  not  sanction  such  use  as  results  in  a  nuisance. 
80,  where  such  use  pollutes  the  air  and  water  to  the  damage  of  a 
private  riparian  owner,  the  city  is  liable:  Moody  y.  Saratoga 
Spaings»  17  App.  Div.  207,  45  N.  Y.  Supp.  365.  Where  a  sewer  is 
discharged  into  a  stream  in  such  quantities  that  it  obstructs  its 
flow  and  throws  accumulations  of  filth  out  of  its  banks  upon  the 
land  of  adjoining  owners  in  such  a  way  as  to  cause  damage  to  the 
property  and  offense  to  the  public,  there  can  be  little  doubt  that  the 
city  is  maintaining  a  nuisance  which  will  render  it  liable  for  re- 
sulting damage:  See  Blizzard  y.  Danyille  Borough,  175  Pa.  St  479, 
34  AtL  S46;  Bolton  y.  New  Bochelle,  84  Hun,  281,  32  N.  Y.  Supp. 
442;  Smith  y.  SedaUa,  152  Mo.  283,  53  S.  W.  907;  Schriyer  y. 
Johnstown,  71  Hun,  232,  24  N.  Y.  Supp.  1083;  Owens  y.  Lancaster 
City,  193  Pa.  St  436,  44  AU.  559;  Lind  y.  San  Luis  Obispo,  109  Gal. 
840,  42  Pac.  437;  Morgan  y.  Danbury,  67  Qonn.  484,  35  AtL  499; 
Piatt  Brothers  y.  Waterbury,  72  Ck>nn.  531,  77  Am.  St  Rep.  335, 
46  AtL  154.  The  case  is  more  difficult  where  no  actual  damage  to 
the  land  has  been  occasioned,  and  the  pollution  of  the  water  itself 
Is  the  main  cause  of  complaint  In  some  cases,  damages  for  the 
mere  pollution  of  the  water  haye  not  been  allowed:  Schriyer  y. 
Johnstown,  71  Hun,  232,  24  N.  Y.  Supp.  1063.  But  if  the  pollution 
of  the  water  renders  it  unfit  for  domestic  purposes  to  which  the 
lower  riparian  owners  haye  been  accustomed  to  deyote  the  water, 
there  would  seem  td  be  no  rea|K>n  for  holding  that  no  nuisance  was 
created,  or  for  denying  the  liability  of  the  city,  and  it  has  been  held 
that  where  the  stream  used  by  the  city  was  fed  by  springs  of  pure 
wat^  which  the  plaintiff  collected  into  an  artificial  basin  for  domes- 
tic use  and  raising  fish,  and  in  the  winter  procured  from  it  a  supply 
of  ice,  the  acts  of  the  city  constituted  a  nuisance  for  which  relief 
would  be  giyen:  Chapman  y.  Rochester,  110  N.  Y.  273,  6  Am.  St 
Bep.  366,  18  N.  B.  88.  And  where  the  stream  fed  two  springs  of 
water  on  the  plaintiff's  land  which  were  polluted  by  the  sewage 
discharged  into  the  stream  by  the  city  and  rendered  unfit  for  use, 
he  was  held  entitled  to  recoyer  damages  from  the  city:  Good  y. 
Altoona  City,  162  Pa.  St  493,  42  Am.  St  Rep.  840,  29  AtL  741.  The 
pollution  of  a  stream  by  discharging  sewage  therein,  so  that  it  is 
rendered  unwholesome  and  unfit  for  use,  creates  a  priyate  nuisance 
on  the  land  of  the  riparian  owner  oyer  which  it  fiows:  Dwlght  y. 
Hayes,  150  IlL  273,  41  Am.  St  Rep.  367,  37  N.  B.  218.  In  this  case 
the  discharge  of  the  sewage  of  a  town  of  sixteen  hundred  inhabi- 
tants  into  a  small  creek  was  said  to  create  a  nuisance  per  se.  To 
the  same  effect  see  Robb  y.  La  Grange,  158  IlL  21,  42  N.  B.  77. 
The  better  rule  seems  to  be  that  the  fouling  of  the  waters  of  a 
stream  so  that  it  is  rendered  unfit  for  domestic  use  constitutes  such  a 
nuisance  that  the  law  will  grant  relief:  See,  further,  Peterson  y.  Santa 
Bosa,  119  Cal.  387,  51  Pac.  557;  Mason  y.  Mattoon,  95  111.  App.  520; 
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Morgan  r.  Danbnry,  67  Ck>im.  4Si,  85  AU.  499.    The  prlnciiml  ctw 
clearly  recognises  ttie  rights  of  the  IndlTldoal  riparian  owna  to  btve 
the  stream  flow  by  him  snbstantially  unimpaired  in  parity,  and  tbat 
It  is  a  nnisance  for  a  city  to  discharge  sewage  into  a  stream  so  u 
to  destroy  its  use  for  domestic  purposes.    And  in  Trevett  t.  Priaoa 
Assn.,  96  Va.  832,  81  Am.  St  Bep.  727,  86  8.  B.  873,  the  court  said, 
quoting  from  Wood  on  Nuisances:  'The  pollution  of  the  water  by 
artificial  drainage  which  causes  sewage  to  flow  Into  a  stream. 
spring,  or  well,  whether  done  by  a  municipal  corporation  or  an  ixh 
dlTldual,  constitutes  a  nuisance  which  entitles  the  owner  to  dam- 
ages therefor,  the  rule  being  that  a  municipal  corporation  has  no 
more  right  to  injure  the  waters  of  a  stream  or  the  premises  of  aa 
indiyidual  than  a  natural  person.**    While  a  city  has  a  right  to  con- 
struct a  sewer  for  the  purpose  of  carrying  off  its  sewage,  if  tte 
substances  discharged  create  a  nuisance  to  the  priyate  injury  of  an 
individual,  the  city  cannot  escape  liability:  Jacksonrllle  y.  Doan, 
146  III  23,  33  N.  B.  878;  Walker  y.  Aurora,  140  IlL  402,  29  N.  Bi  741. 

If  the  discharge  of  sewage  creates  a  public  nuisance.  It  may  be 
enjoined  and  abated  the  same  as  any  other  public  nuisance:  People 
T.  San  Luis  Obispo,  116  GaL  617,  48  Pac  728.  And  a  private  per- 
son who  suffers  special  damage  may  haye  relief:  Nolan  r.  New 
Britain,  69  Conn.  668,  88  Atl.  703.  In  this  case  it  was  said  tbit 
there  could  be  no  question  that  to  render  the  waters  of  a  stream 
so  impure  that  it  could  not  be  used  for  domestic  purposes,  or  for 
watering  cattle,  and  so  that  it  gave  oit  noxious  add  unhealthy  odor^ 
would  be  a  public  nuisance. 

It  is  intimated  in  some  of  the  cases  that  a  city  is  not  liable  for 
the  creation  of  a  priyate  nuisance  by  polluting  a  stream,  unless  it 
is  the  result  of  negligence:  See  Owens  v.  Lancaster  CHty,  193  Pa. 
St  436,  44  Atl.  659;  Valparaiso  y.  Hagen,  153  Ind.  337,  74  Asxl  8t 
Rep.  306,  54  N.  B.  1062.  But  as  may  be  noticed  elsewhere  in  this 
note,  negligence  in  the  construction  and  maintenance  <^  a  sewer 
so  as  to  pollute  a  stream  to  the  injury  of  a  priyate  person  is  of 
Itself  a  separate  and  distinct  ground  for  liability.  And  the  rule  un- 
doubtedly is  that  a  city,  whether  it  is  negligent  or  not  in  construct- 
ing and  maintaining  its  sewer  system,  is  liable  to  one  who  is  injured 
by  reason  of  the  pollution  of  a  stream  into  which  the  city's  sewage 
Is  discharged:  Bloomington  y.  Ck>6tello,  65  111.  App.  407.  In  Jack- 
sonville y.  Lambert,  62  III.  519,  it  was  said  not  to  be  in  the  slightest 
degree  either  a  defense  or  excuse  for  a  city  to  show  that  its  sewer 
was  constructed  of  the  best  material,  and  the  work  performed  in 
the  most  skillful  manner,  and  the  plan  on  the  most  approved  model: 
See,  also,  Simmons  v.  Paterson,  60  N.  J.  Bki.  385,  83  Am.  St.  Bep. 
642,  46  Atl.  995.  The  mere  construction  of  a  sewer  which  increases 
the  flow  of  a  stream  to  the  injury  of  land  is  prima  facie  wrongful 
and  a  nuisance:  O'Brien  v.  St  Paul,  18  Minn.  176, 
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It  Is  no  defense  to  a  city  that  others  have  helped  to  poUute  the 
stream  and  cause  the  injnry  to  the  lower  riparian  owner:  Watson 
▼.  New  Hllford,  72  Conn.  561,  77  Am.  St.  Rep.  846,  45  AtL  167;  Mor- 
gan T.  Danbnry,  67  Oonn.  484,  85  AtL  489;  JacksonYllIe  r.  Doan, 
1.46  m.  28,  83  N.  H  878.  The  same  mle  exists  in  cases  of  pollution 
\>y  a  prirate  person:  Weston  Paper  Co.  ▼.  Pope,  155  Ind.  894,  5T 
TC.  E.  719;  Beach  y.  Sterling  Iron  etc.  Co.,  54  N.  J.  Bq.  65,  88  Atl. 
286.  This  mle  has  been  so  extended  and  applied  that  even  if  a  city 
4li8inf«cts,  sterilizes,  and  purifies  its  sewage  before  discharging  it 
Into  a  atream,  yet  if  after  such  discharge  it  Is  brought  into  contact 
*wlth  other  substances  in  such  a  way  as  to  work  a  nuisance,  the 
•city  may  still  be  held  liable  therefor:  Morgan  ▼..Danbury,  67  Conn. 
^484,  85  Atl.  489. 

Even  in  Indiana,  where  the  courts  have  gone  to  the  greatest 
length  in  upholding  the  right  of  a  city  to  pollute  a  stream  with  sew- 
n^e  as  being  a  reasonable  use  thereof,  yet  if  a  nuisance  is  actually 
created,  a  city  will  be  held  liable  therefor:  See  Peck  r.  Michigan 
Olty,  149  Ind.  670,  48  N.  E.  800.  In  Valparaiso  ▼.  Moffitt,  12  Ind. 
A^pp.  250,  39  N.  E.  909,  where  certain  acts  and  conduct  were,  by 
statute,  declared  to  be  a  nuisance,  a  municipal  corporation  was 
lield  to  be  liable  for  erecting  and  maintaining  a  nuisance  the  same 
418  a  natural  person.  Though,  as  illustrated  by  Valparaiso  y.  Hagen, 
153  Ind.  837,  74  Am.  St  Bep.  805,  54  N.  B.  1062,  the  courts  wiU  go 
much  further  with  (dties  than  with  indiyiduals  in  holding  that  no 
nuisance  is  created,  and  this  by  reason  of  the  public  necessity  cities 
«.re  under  to  discharge  their  sewage  into  streams  and  protect  the 
liealth  of  the  community. 

There  must  be  clear  and  satisfactory  evidence  that  a  nuisance 
Is  created,  where  the  nuisance  has  not  been  Judicially  established, 
1>efore  an  injunction  will  be  granted  to  restrain  a  city  from  dis- 
charging its  sewage  into  a  stream:  Bobb  ▼.  La  Grange,  158  IlL  21, 
42  N.  E.  77.  In  another  respect,  also,  cities  seem  to  be  subject  to 
more  liberal  treatment  with  respect  to  enjoining  nuisances  of  this 
character  than  do  natural  persons,  and  this  is,  that  a  city  will  not 
usually  be  enjoined  from  continuing  to  discharge  sewage  into  a 
stream  so  as  to  cause  a  nuisance  until  it  has  had  a  reasonable  time 
to  proTide  other  means  to  dispose  thereof:  Attorney  General  ▼• 
Paterson,  58  N.  J.  Eq.  1,  42  Atl.  749;  Morgan  y.  Danbury,  67  Conn. 
484,  35  Atl.  499. 

The  apprehended  fouling  or  pollution  of  a  stream  in  the  future 
t>y  the  sewage  of  a  city,  from  sewers  which  have  been  legally,  sci- 
^ntifically,  and  properly  constructed,  but  which  has  not  taken  place, 
and  of  which  there  is  no  immediate  or  imminent  danger,  it  being 
doubtful  whether  any  nuisance  will  arise,  since  this  depends  upon  a 
•contingency  which  may  never  happen,  does  not  furnish  a  case  tot 
an  injunction:  Hutchinson  v.  Delano,  46  Kan.  845,  26  Pac.  740; 
JHewhrls.  Aqueduct  Board  y.  Passaic,  46  N.  J.  Bq.  552,  20  AtL  54^  22 
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AtL  55.    BQt  It  seems  that  where  the  necessary  result  Is  the  emtkm 
of  a  pnblic  nuisance,  an  injunction  will  be  granted:  See  MisMUi  ?. 
Illinois  etc.  Dist,  180  U.  8.  206,  21  Snp.  Ct  Rep.  331.    An  tDjnnctlm 
Is  an  extreme  and  severe  remedy,  and  would  not  be  granted  in  a 
doubtful  case  where  the  apprehended  injury  might  neTer  arise: 
But  where  there  is  actual  pollution,  a  person  Is  not  bound  to  re- 
main quiet  until  the  stream  has  become  such  a  nuisance  that  it  li 
obvious  to  everybody  near  its  banlEs:  Goldsmld  ▼.  Tunbridge  WeDt 
etc.  Commrs.,  L.  R.  1  Eq.  161,  quoted  from  In  Missouri  v.  Rlinds  etc 
Dist,  180  U.  S.  245,  21  Sup.  Ct.  Rep.  331. 

b.  Effect  of  Statutory  Authority.—It  is  frequently  urged  as  • 
defense  to  an  action  for  polluting  waters  so  that  it  amounts  to  a 
nuisance  that  the  use  of  a  stream  for  sewage  purposes  is  authozised 
by  statute,  and  hence  no  liability  can  attach.  No  doubt  the  dolor 
of  any  act  authorized  by  statute  is  not  per  se  a  nuisance:  Valparaiso 
V.  Hagen,  163  Ind.  837,  74  Am.  St  Rep.  306,  54  N.  £L  1062.  It  it 
frequently  said  that  in  the  absence  of  legal  right  so  to  do,  a  mnnld- 
pal  corporation,  which  causes  sewage  to  pollute  a  watercourse,  to 
the  use  of  which  a  lower  owner  is  entitled,  is  guilty  of  a  nuisance 
for  which  damages  may  be  recovered:  See  Nolan  v.  New  Britain, 
69  Conn.  668,  38  Atl.  703,  and  cases  there  cited.  In  view  of  sacb 
expressions  it  is  pertinent  to  inquire  what  legislative  authority  is 
sufficient  to  relieve  a  city  from  the  consequences  of  creating  a  snl- 
sance.  An  act  authorizing  the  use  of  a  stream  for  sewer  purposes 
does  not  sanction  such  use  as  will  result  in  a  nuisance:  Moody  t. 
Saratoga  Springs,  17  App.  Div.  207,  45  N.  Y.  Supp.  365.  An  au- 
thority over  sewage  is  not  an  authority  to  commit  a  nuisance: 
Dwight  V.  Hayes,  150  111.  273,  41  Aul  St  Rep.  367,  37  N.  S.  21& 
Undoubtedly,  the  legislature  may  authorize  acts  done  which,  in  the 
absence  of  such  authority,  might  amount  to  nuisances,  and  individ- 
uals may  be  protected  by  such  statutory  authority  as  well  as  munic- 
ipalities. But  the  protection  accorded  by  statute  is  confined  solely 
to  those  consequences  which  are  the  necessary  and  usual  result  of 
the  act  authorized.  The  creation  of  a  nuisance  is  not  the  necessary 
and  usual  result  of  the  construction  of  a  sewer  system  and  discharge 
ing  its  contents  into  a  stream.  Hence  a  general  statutory  authority 
to  build  sewers  and  to  discharge  them  into  a  stream  will  not  Justify 
the  pollution  of  a  stream  so  as  to  create  a  nuisance  to  the  private 
Injury  of  another:  Seifert  v.  Brooklyn,  101  N.  Y.  136,  54  Am.  Rep. 
664;  Nolan  T.  New  BriUin,  69  Conn.  668,  38  Aa  703;  Edmondson  t. 
Moberly,  OS  Mo.  523,  11  S.  W.  990;  Morse  v.  Worcester,  139  Mass. 
889,  2  N.  E.  694;  Washburn  etc.  Co.  v.  Worcester,  116  Mass.  458; 
Franklin  Wharf  v.  Portland,  67  Me.  46,  24  Am.  Rep.  1;  Joplin  Mis. 
Ck).  V.  Joplin,  124  Mo.  129,  27  S.  W.  406;  Attorney  General  v.  Pate^ 
son,  58  N.  J.  Eq.  1,  42  Atl.  749;  Smith  v.  Atlanta,  75  6a.  110.  L^is- 
lative  license  to  create  a  nuisance  must  be  given  in  express  terms 
or  by  necessary  implication:  Attorney  General  v.  Paterson,  58  N.  J. 
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Bq.  If  42  Atl.  740.  Aa  was  said  in  Attorney  General  r.  Leeds  Cor> 
poration,  L.  R.  5  CIl  App.  683:  "Wlien  any  person  finds  that  the- 
legislature  has  authorized  a  work  to  be  done,  he  is  not  to  assnme- 
It  will  create  a  nuisance.  On  the  contrary,  the  presumption  would 
be  that  the  board  would  not  do  anything  unlawful.  It  is  lawful  for 
them  to  make  the  sewers,  it  is  lawful  for  them  to  conduct  the  sew- 
age into  the  river,  but  they  are  to  do  it  in  such  a  way  as  not  to- 
create  a  nuisance." 

Aa  will  be  seen  later,  the  legislature  has  no  power  to  authorize  % 
taking  of  property  for  public  use  without  making  Just  compensa- 
tion therefor.  Hence,  if  the  use  of  a  stream  for  sewage  is  such  that 
the  damage  occasioned  by  the  pollution  amounts  to  a  taking  of 
private  property,  the  statute  is  no  defense;  See  Smith  v.  Sedalia*. 
362  Mo.  283,  58  S.  W.  807;  Attorney  Genial  v.  Paterson,  58  N.  J» 
Bq.  1,  42  Aa  749. 

The  Indiana  cases  seem  to  form  an  exception  to  the  authorltieff 
already  considered,  and  hold  that  if  sewers  are  constructed  under 
legislative  authority  upon  the  best  known  plan  for  drainage  and 
discharged  into  a  natural  watercourse,  It  is  not  a  nuisance,  unless 
fbere  is  want  of  due  care  in  its  construction  or  operation,  and  the 
legislative  grant  protects  the  city  from  liability  by  reason  of  the 
pollution  of  the  stream.  The  apparently  extreme  view  taken  in 
these  cases,  and  which  we  have  noticed  under  other  headings,  does 
not  have  the  weight  of  authority  to  support  it,  and  we  believe  ia 
not  the  better  rule:  See  Richmond  v.  Test,  18  Ind.  App.  482,  48  N.. 
BL  ^0;  Valparaiso  v.  Hagen,  153  Ind.  837,  74  Am.  St  Rep.  805^ 
64  N.  B.  10G2.  Rowe  v.  Portsmouth,  56  N.  H.  291,  22  Am.  Rep.  464, 
would  seem  to  sanction  a  similar  rule,  and  hold  tliat  statutbry  power 
to  construct  sewers  relieves  a  city  from  liability  for  a  nuisance  un- 
less it  was  due  to  negligence. 

Ko  doubt  if  the  public  necessity  is  such  that  the  entire  appropria- 
tion of  a  stream  for  sewage  purposes  is  essential,  the  legislature 
may  authorize  a  stream  to  be  appropriated  for  this  use,  but  com- 
pensation must  first  be  made  before  this  can  be  done:  Smith  v. 
Bedalia,  152  Mo.  283,  53  S.  W.  907. 

In  Ashley  v.  Port  Huron,  35  Mich.  296,  24  Am.  Rep.  552,  the  dis* 
tinctlon  was  drawn  between  mere  incidental  damage  resulting  from 
an  act  done  under  legislative  authority,  and  direct  injury  in  the 
nature  of  a  trespass,  such  as  throwing  sewage  upon  the  property 
of  another.  Statutory  authority  constitutes  no  defense  to  an  actual 
Lnvaaion  of  another'a  property  rights:  Inman  v.  Tripp,  11  R.  I.  520» 
23  Am.  Rep.  520. 

e.  Tide  Waters.— The  title  to  a  tidal  stream  below  ordinary  high- 
water  mark  Is  in  the  state  as  absolute  owner.  A  riparian  owner 
has  no  title  to  the  land  under  such  waters  by  reason  of  his  adjacency 
thereta  The  state  is  the  absolute  owner  of  the  bed  of  the  stream, 
and  may  grant  rights  therein  as  it  sees  fit,  subject  to  the  right  of 
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the  public  to  use  the  stream  for  pnrposes  of  miTlsmtloiL  For  tUi 
Teuon  tide  waters  are  subject  to  a  different  mle  from  ordlnaiy 
streams,  and  statutory  authority  to  discharge  8ewas:e  into  a  tidil 
«tream  is  a  sufficient  defense  to  a  suit  for  an  Injunction  on  acooat 
of  the  pollution  of  the  stream,  and  ordinarily  the  city  la  not  Uabte 
to  a  charge  of  maintaining  a  public  nuisance:  Simmons  t.  Pateisoa. 
60  N.  J.  Eq.  886.  88  Am.  St  Rep.  642,  45  Aa  096;  Harcoa  Sayre  Oa 
T.  Newark,  60  N.  J.  Bq.  861.  83  Am.  St  Rep.  620.  46  Aa  965.  Tk^ 
fact  that  the  sewage  pollutes  the  water  and  air  in  the  Tidnity  and 
thus  lessens  the  Talue  of  private  prop^ty,  fumishea  no  ground  for 
an  Injunction,  or  other  relief.  This  Incidental  damage  la  a  Iobb  for 
which  th^e  is  no  remedy:  Marcus  Sayre  Co.  t.  Newark.  60  N.  J. 
Bq.  861,  88  Am.  St  Rep.  629,  45  Atl.  985.  Attwood  ▼.  Bangor,  83 
Me.  688,  22  Atl.  466,  Intimates  a  contrary  doctrine,  but  not  so  deaitr 
that  the  decisions  necessary  conflict.  The  distinction  betweoi  the 
rights  of  riparian  owners  above  the  ebb  and  flow  of  the  tide  sad 
those  located  on  tidal  streams  was  dearly  brought  out  in  Simmon 
T.  Paterson,  60  N.  J.  BSq.  885,  83  Am.  St  Rep.  642,  45'  Ati.  995. 

It  must  not  be  thought  from  this,  however,  that  a  city  la  entirely 
free  from  all  liability  by  reason  of  polluting  a  tidal  stream.  If  a 
dty  is  negligent  in  its  construction  and  operation  of  seweta.  and 
private  property  Is  Injured,  liability  will  attach  though  the  sewer 
flows  into  tidal  waters:  Attwood  v.  Bangor,  88  Me.  683,  22  Atl.  40S; 
dark  V.  Peckham,  9  R.  I.  466;  Butchers*  Ice  etc.  Ga  v.  PhlladelpUa. 
156  Pa.  St  64,  27  Atl.  876.  Private  property  cannot  be  loTaded  In 
tidal  waters  any  more  than  elsewhere.  And  statute  cannot  aixtlMr 
lie  a  direct  Invasion  without  making  compensation  therefor. 
Hence  where  oyster  beds  are  maintained  In  tide  waters,  a  dtf 
which  ruins  them  by  casting  Its  sewage  thereon  may  be  bdd  lia- 
ble for  the  resulting  loss:  Huff  mire  v.  Brooklyn,  22  App.  DIt.  406, 
48  N.  Y.  Supp.  182.  Any  actual  casting  of  sewage  on  prlrati 
property  so  as  to  cause  special  damage  is  ground  for  UablHty: 
Bolton  V.  New  Rochelle,  84  Hun,  281,  82  N.  Y.  Supp.  442.  And 
where  sewage  discharged  Into  tide  water  collected  In  quantitlea  at 
a  dock  so  as  to  obstruct  lawful  access  to  the  plaintiff's  wharf,  there 
is  such  an  injury  to  private  property  as  to  render  the  city  liable: 
Butchers*  Ice  etc.  Co.  v.  Philadelphia,  156  Pa.  St  54,  27  AtL  376; 
C3ark  v.  Peckham,  9  R.  I.  455.  In  order  to  recover  damages,  bow- 
ever,  the  party  must  be  able  to  prove  that  he  has  suffered  spedsl 
damage:  Attwood  v.  Bangor,  88  Me.  682,  22  AtL  466.  A  city  can- 
not discharge  sewage  into  a  tidal  stream  so  as  to  obstruct  naviga- 
tion and  thus  constitute  a  public  nuisance:  Clark  v.  Peckham,  9 
R.  I.  455.  And  we  believe  that  the  unreasonable  use  of  its  acwas 
so  as  to  actually  create  a  private  nuisance  cannot  be  Juatilled  ee 
the  ground  that  the  nuisance  is  In  tidal  waters:  See  Clark  v.  Peck* 
ham,  9  R.  I.  455;  Haskell  v.  New  Bedford,  108  Mass.  208;  Boltaa 
▼.  New  Rochelle^  84  Hun,  281,  82  N.  Y.  Supp.  442.    But  tlie 
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pdllutlon  of  a  tidal  stream  by  city  sewage  will  not  usually  amount 
eltlier  to  a  private  or  public  nuisance:  See  Simmons  ▼•  Paterson* 
60  N.  J.  Bq.  886,  88  Am.  St  Rep.  642,  45  AtL  996. 

d.  PrescrlptiTe  Bight.— Both  a  municipality  and  an  indlyidual 
may  gain  a  prescriptive  right  to  pollute  a  stream.  But  mere  per- 
missiye  use  cannot  create  such  a  right  The  user  must  be  adverse 
In  Its  character:  Smith  r.  Sedalia,  162  Mo.  283,  63  S.  W.  907.  Mere 
oral  consent  to  pollute  a  stream  may  be  reyoked  at  any  time.  And 
Uie  fact  that  the  city  has  expended  money  in  constructing  a  sewage 
Byetem  on  the  faith  of  the  parol  license  furnishes  no  obstacle  to 
Bncb  revocation:  Dwight  v.  Hayes,  160  IlL  273,  41  Am.  St  Rep. 
967,  87  N.  B.  218.  The  prescriptive  right  if  gained,  extends  only 
to  the  use  as  it  was  at  the  beginning  of  the  period;  it  gives  no  right 
to  an  increased  amount  of  pollution.  The  user  relied  on  must  be 
of  the  same  character  during  the  entire  period  the  city  claims  to 
bare  exercised  it  and  it  must  be  exercised  to  as  great  an  extent 
during  such  period,  and  substantially  in  as  offensive  a  degree: 
Smith  V.  Sedalia,  162  Mo.  283,  63  8.  W.  907.  See  Bloomington  v. 
Ckmtello,  66  lU.  App.  407;  Piatt  Brothers  v.  Waterbury,  72  Oonn. 
631,   77  Am.  St  Rep.  336,  46  Atl.  154. 

A  city  cannot  however,  acquire  a  prescriptive  right  to  maintain 
a  public  nuisance:  Bloomington  v.  Costello,  06  111.  App.  407;  Lewis 
▼.  Stein,  16  Ala.  214,  60  Am.  Dec.  177;  Piatt  Brothers  v.  Waterbury, 
72  Ck>nn.  631,  77  Am.  St  Rep.  335,  46  Atl.  164;  Nolan  v.  New 
Britain,  69  Conn.  668,  38  Atl.  708. 

m.    Injuries  Due  to  Negligence. 

City  officers  in  laying  out  sewers,  that  is,  in  determining  what 
drains  should  be  built  and  where  they  should  discharge,  act  in  a 
quasi  Judicial  capacity,  and  for  any  incidental  disadvantage  or 
loss  suffered  the  city  is  not  liable.  Of  this  rule  there  is  no  doubt: 
See  Merrifield  v.  Worcester,  110  Mass.  216,  14  Am.  Bep.  592;  Child 
▼.  Boston,  4  Allen,  41,  81  Am.  Dec.  680.  But  in  constructing  such 
sewers,  the  city  must  see  that  it  Is  done  In  a  proper  manner,  with 
a  reasonable  degree  of  skill  and  care.  And  if  there  is  negligence  in 
their  construction  or  operation  or  repair,  the  city  may  be  liable 
for  any  resulting  damage.  The  authorities  on  this  point  are  in 
harmony.  Hence,  if  the  pollution  of  a  stream  is  caused  by  negli- 
gence, a  municipality  is  liable  the  same  as  an  individual  for  the 
damages  which  flow  therefrom:  Merrifield  v.  Worcester,  110  Mass. 
216,  14  Am.  Rep.  592;  Child  v.  Boston,  4  Allen,  41,  81  Am.  Dec. 
680;  Bmery  v.  Lowell,  104  Mass.  13;  Peck  v.  Michigan  City,  149 
Ind.  670,  49  N.  E.  800;  Morse  v.  Worcester,  139  Mass.  389,  2  N. 
B.  694;  Owens  v.  Lancaster  City,  193  Pa.  St.  436,  44  Atl.  559;  Krana 
V.  Baltimore,  64  Md.  491,  2  Atl.  908;  Valparaiso  v.  Hagen,  153  Ind. 
837,  74  Am.  St  Rep.  305,  54  N.  B.  1062;  Marcus  Sayre  Co.  v.  Newark, 
60  N.  J.  Eq.  361,  88  Am.  St.  Rep.  629,  45  Atl.  985;  Attwood  v.  Bangor, 
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88  Me.  582. 22  AtL 466;  Rower.  Portamoath,  56 N.  H. 2S»L, 22 Am. Ben 
464;  Weet  y.  Brockport,  cited  In  16  N.  Y.  161;  Noonan  t.  Albany, 
79  N.  Y.  470,  86  Am.  Bep.  54a  These  cases  support  the  nde  thit 
a  city  is  liable  for  the  creation  of  a  nuisance  by  discharging  sev' 
age  into  a  stream  where  the  nuisance  is  due  to  negligenee.  Boti 
as  we  have  intimated  elsewhere,  negligence  and  nuisance  are  dii- 
tinct  grounds  of  liability,  and  a  city  may  be  liable  for  the  creatioB 
of  a  nuisance  whether  its  sewer  system  was  carefully  constroctei 
and  operated  or  not  In  Simmons  y.  Paterson,  00  N.  J.  Bq.  385, 81 
Am.  St.  Rep.  642,  45  AtL  905,  the  court  criticised  Merrifield  v.  W» 
cester,  110  Mass.  216,  14  Am.  Rep.  592,  and  Valparaiso  y.  Hageo, 
153  Ind.  337,  74  Aju.  St  Rep.  805,  54  N.  E.  1062,  and  refused  ti 
follow  them  in  so  far  as  they  held  that  a  riparian  owner  has  b» 
right  of  action  for  the  pollution  of  a  stream  by  city  sewage  indea 
it  results  from  improper  construction,  unreasonable  *u8e^  or  negl^ 
gence  of  the  city  in  the  care  of  its  sewers. 

IV.    Taking  Property  Without  CompenaatioB. 

The  legislature  cannot  authorize  the  taking  of  property  f«  i 
public  use  without  first  making  comi»ensation  therefor.  This  rlt^ 
of  the  indiyidual  is  guaranteed  by  the  constitutions  of  all  the  sUtei. 
Hence  if  a  stream  is  polluted  by  the  sewage  of  a  city  to  socb  u 
extent  as  to  yiolate  this  constitutional  right,  the  fact  that  tie 
pollution  has  taken  place* under  a  legislatiye  grant  of  authoiitj 
furnishes  no  protection.  A  municipality  has  no  more  right  than  ta 
Indiyidual  to  take  priyate  property  without  malting  compensatioi 
therefor.  While  this  general  constitutional  principle  is  uniyenally 
recognized.  Judicial  opinion  is  not  harmonious  in  determining  wba 
such  right  has  been  inyaded. 

If  the  constitution  prohibits  both  the  taking  and  damaging  €( 
priyate  property,  the  protection  accorded  is  yery  great  Ajid  where 
such  a  constitutional  proyision  exists,  a  city  cannot  lawfully  ^ 
charge  sewage  into  a  stream  so  as  to  decrease  the  yalne  of  a  ri- 
parian owner's  land,  for  such  damage  is  within  the  constitutiQittl 
proyision,  and  the  owner  is  entitled  to  compensation  therefor:  Jcv 
lin  etc.  Min.  Go.  ▼.  Joplin,  124  Mo.  129,  27  S.  W.  406;  Butcher^  let 
etc.  Co.  ▼.  Philadelphia,  156  Pa.  St  54,  27  Ati.  376.  And  the  leg- 
islature cannot  confer  authority  upon  a  city  to  damage  pttmtt 
property  in  this  way  without  payment  of  Just  compoisatlon:  Smiifc 
y.  Sedalla,  152  Mo.  283,  53  a  W.  907.  In  these  states  the  sutjeet 
is  not  one  of  diflaculty. 

The  conflict  of  authority  occurs  in  those  Jurisdictions  where  tlie 
indiyidual  Is  protected  merely  from  the  taking  of  his  property, 
and  does  not  in  terms  extend  to  the  damage  of  it  Where  a  dtj 
discharges  sewage  into  a  riyer  in  such  quantities  that  it  Is  carried 
to  the  premises  of  a  lower  riparian  owner,  where  it  causes  a  nui- 
sance, and  is  both  dangerous  to  health  and  injures  the  yalue  of 
his  property,  this  is  such  a  taking  of  priyate  property  *aa  is  withio 
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the  protection  of  the  constitution,  and  can  be  done,  even  upon  the 
fp^otind  of  public  necessity,  only  when  just  compensation  is  made: 
Piatt  Brothers  y.  Waterbnry,  72  Conn.  5S1,  77  Am.  St  B^.  83fi, 
45  Aa  154;  Seifert  v.  Brooklyn,  101  N.  Y.  1S6»  54  Am.  Bep.  604^ 
4  N.  B.  821;  Nolan  r.  New  Britain,  69  Conn.  668,  88  Atl.  708;  Chap- 
man T.  Bochester,  110  N.  Y.  273,  6  Am.  St  Bep.  866»  18  N.  B.  88; 
Boston  Boiling  Mills  t.  Cambridge,  117  Mass.  896. 

The  great  weight  of  authority  undoubtedly  sustains  this  rule, 
And  it  has,  we  believe,  the  support  of  the  better  reasoning.    The 
iMBtiag  of  sewage  thrown  into  a  stream  upon  the  property  of  an« 
other  constitutes  an  actual  trespass  rendering  the  party  occasioning 
Che  injury  liable  for  the  damages  caused:  Seifert  r.  Brooklyn,  101 
N.  Y.  136,  54  Am.  Bep.  664,  4  N.  B.  321.    And  as  this  case  obserred: 
''It  Is  a  principle  of  the  fundamental  law  of  the  state  that  the 
property  of  indiyiduals  cannot  be  taken  for  public  use  except  upon 
the  condition  that  just  compensation  be  made  therefor,  and  any 
statute  conferring  power  upon  a  municipal  body,  the  exercise  of 
which  results  in  the  appropriation,  destruction,  or  physical  injury 
of  private  property  by  such  body,  is  inoperatlye  and  ineffectual 
to  protect  it  from  liability  for  the  resultant  damages,  unless  some 
adequate  proTision  is  contained  in  the  statute  for  making  com- 
pensation. .  •  •  •  Where  the  acts  done  are  of  such  a  nature  as  to 
constitute  a  positiye  inyasion  of  the  individual  rights  guaranteed 
t>y  the  constitution,  legislative  sanction  is  ineffectual  as  a  pro- 
tection to  the  persons  or  corporations  performing  such  acts  from 
responsibility  for  their  consequences."    The  actual  casting  of  sew- 
age from  a  polluted  stream  upon  the  property  of  another  to  its 
damage  is  certainly  a  taking  of  property  within  the  meaning  of  the 
constitution,  and  cannot  be  done  without  making  compensation. 
It  is  a  real  encroachment  upon  private  property:  Huff  mire  v.  Brook- 
lyn, 22  App.  Div.  406,  48  N.  Y.  Supp.  132.    In  this  case  the  court, 
quoting  from  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  said  that  it 
would  be  curious  if  it  should  be  held  that  "if  the  government  re- 
frains from  the  absolute  conversion  of  real  property  to  the  uses 
of  the  public,  it  can  destroy  its  value  entirely,  can  inflict  irrepar- 
at^e  and  permanent  injury  to  any  extent,  can,  in  effect,  subject  it 
to  total  destruction  without  making  any  compensation,  because, 
in  the  narrowest  sense  of  that  word,  it  is  not  taken  for  the  public 
Qse.    Such  a  construction   would  pervert  the  constitutional  pro- 
vision into  a  restriction  upon  the  rights  of  the  citizen,  as  those 
rights  stood  at  the  common  law,  instead  of  the  government,  and 
make  it  an  authority  for  invasion  of  private  right  under  the  pre- 
text of  public  good,  which  had  no  warrant  in  the  laws  or  practices 
of  our  ancestors." 

Opposed  to  the  doctrine  of  these  cases  is  the  recent  case  of  Val- 
paraiso T.  Hagen,  103  Ind.  337,  74  Am.  St  Bep.  805,  64  N.  BL  106% 
where    aewage    discharged    Into  a  river  was  thrown    upon    the 
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yrlTAte  property  of  an  indlTidoal,  ^ernirojing  the  TecetatioB  laA 
causing  noxlooB  odors  which  were  an  annoyance  and  hazm  to  ttt 
land  owner's  family.  The  court  htid  that  this  waa  not  soch  a  tik- 
Ing  of  private  property  aa  must  be  preceded  by  making  just  eo» 
peosation.  This  case,  we  believeb  Is  opposed  to  the  entire  wdght 
of  authority  elsewhere. 

The  question  would  seem  to  be  a  much  doser  one;  where  tiM 
only  injury  is  to  the  stream  itseif ,  polluting  the  water  so  thst  tt 
was  rendered  unlit  for  domestic  uses.  This  la  an  Injury  to  tiie 
water  alone  and  not  to  land.  This  consideration  has  apparentli 
induced  the  courts  in  one  or  two  instances  to  diatingolsh  betweia 
an  Injury  to  a  riparian  owner*s  right  to  the  use  of  the  water  asd 
an  injury  to  his  land,  and  denying  a  right  to  recov^  where  tlw 
sole  injury  is  to  his  water  right  by  reason  of  the  pollution  of  tht 
stream.  This  would  appear  to  be  the  holding  in  Horilleld  ▼.  WQ^ 
cester,  110  Mass.  216,  14  Am.  Rep.  602,  and  Richmond  t.  Test,  18 
Ind.  App.  482,  48  N.  B.  610.  We  do  not  belieye  such  decisions  sit 
sound.  To  be  surob  a  riparian  proprietor  has  no  property  ta  tbt 
water  itself:  Richmond  y.  Test,  18  Ind.  App.  482,  48  N.  B.  eiO;  sal 
cases  cited.  But  he  does  have  a  property  right  in  the  stream  t» 
have  it  flow  past  his  land  practically  unchanged  in  quantity  sai 
quality.  This  right  can  only  be  impaired  by  the  lawful  use  e< 
upper  riparian  owners:  Simmons  t.  Paterscui,  60  N.  J.  E:q.  885^  8| 
Am.  St  Rep.  642,  45  Atl.  90S.  These  rights  are  property  within  tbt 
meaning  of  the  constitutional  guaranty,  and  they  can  be  taken  fm 
public  use  only  when  Just  compensation  has  been  provided  tor 
Piatt  Brothers  ▼•  Waterbury,  72  Oonn.  631,  77  Am.  8t  Bep.  33X 
46  AtL  164.  In  Peterson  y.  Santa  Rosa,  119  GaL  387,  51  Pac  65i. 
It  was  held  that  a  riparian  owner  has  a  right  of  property  In  the 
waters  of  a  stream,  as  appurtenant  to  his  land,  and  any  poDuttaa 
which  substantially  impairs  the  ralue  of  the  water  for  domestk 
purposes  is  an  injury  to  this  property  ri^^t  for  which  an  action  w9 
lie. 

The  right  of  a  riparian  owner  to  have  the  water  of  a  Btreaa 
flow  through  his  land  in  an  uncontaminated  state  Is  a  right  Is- 
separably  annexed  to  the  soU,  and  to  depriye  him  of  this  right  li 
the  taking  of  private  property,  which  cannot  be  done  wfthoat 
maldng  compensation:  Nolan  y.  New  Britain,  69  Conn.  668^  88  AH 
708.  The  notion  that  a  city  can  discharge  Its  sewage  Into  s 
fresh-water  stream  and  pollute  it  to  the  injury  of  a  lower  rlparlsa 
owner  without  liability,  we  do  not  believe  is  the  law  anywhere 
outside  of  Indiana.  We  doubt  whether  Merrifleld  t.  Worcester,  110 
Mass.  216,  14  Am.  Rep.  692,  establishes  such  a  doctrine  for  Massr 
chusetts.  Public  necessity  will  not  Justify  the  pollution  of  a 
fresh*water  stream  by  sewage  unless  compensation  is  made  tSieR* 
for:  Piatt  Brothers  v.  Waterbury,  72  Conn.  681,  77  Am.  St.  Bcp. 
886,  46  AtL  164. 
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MINNESOTA  STONEWAEE  CO.  t.  McCBOSSEN. 

[110  Wis.  816,  85  N.   W.   1019.] 

A  POWER  OP  ATTORNEY  TO  SELL  AND  CONVEY  reaB 
does  not  include  a  power  to  mortgage. 

POWER  OF  ATTORNEY— INTERPRETATION.— A  written 
iiifftrnment,  not  ambignons  either  in  Its  literal  sense  or  in  the- 
upplication  of  its  language  to  the  subject  or  purpose  thereof*, 
xnust  be  taken  to  mean  what  it  says. 

EVIDENCE,  PAROL.— A  POWER!  OF  ATTORNEY  TO 
BEUi  AND  CONVEY  REAL  ESTATE  can  no  more  be  extended 
or  changed  by  parol  than  can  a  conveyance  of  real  estate. 

HOMESTEAD-ALIENATION.— The  homestead  right  is  not 
exclusively  for  the  benefit  of  married  women,  but  extends  to  the- 
-whole  family,  and  is.  inalienable  otherwise  than  in  the  preciso^ 
manner  indicated  in  the  statute. 

HOMESTEAD— MORTGAGE  —  ESTOPPEL  —  SIGNATURE. 
OF  WIFE.— A  mortgage  of  the  homestead  of  a  married  man,  exe- 
evted  by  him,  with  the  wife*s  signature  aflaxed  thereto  by  her 
-verbal  request,  for  the  purpose  of  obtaining  money  for  her  use» 
together  with  the  full  execution  of  such  purpose,  does  not  estop- 
lier  from  denying  the  validity  of  the  mortgage. 

HOMBSTBAD-TEaiPORARY  ABSENCE— VOTING  IN  AN- 
OTHER STATE.— The  temporary  removal  of  a  man  from  his 
tiomestead  to  another  state  for  the  benefit  of  his  wife's  health,  with. 
the  intent  to  return  and  make  the  premises  his  home,  does  not 
constitute  an  abandonment  of  the  homestead,  although  he  may 
liave  exercised  the  elective  franchise  in  the  other  state  whlle^ 
residing  there. 

Action  by  judgment  creditors  to  reach  real  estate  claimed  hj 
defendant  as  his  homestead.  Defendant's  wife^  for  the  pur*^ 
poee  of  empowering  her  husband  to  borrow  money  on  the  home-^ 
fltead  to  invest  in  a  business  for  hor^  gave  him  a  power  of  at* 
tomey,  authorizing  him  ''In  my  usune,  place  and  stead  to- 
eell  and  convey  any  real  estate  and  personal  property  which  I 
may  now  own  or  may  hereafter  acquire  in  the  states  of  Wis-^ 
eonsin  and  Washington/'  The  husband  executed  a  mortgage 
under  this  power  of  attorney. 

Brown,  Piadt  &  Genrich  and  Keal  Brown^  for  the  appel- 
lants. 

Byan,  Hurley  &  Jones  and  M.  A.  'Euilej,  for  Qie  respond*^ 
ents. 

««>  MAESHALL,  J.    The  question  of  the  validity  of  the- 
mortgage  involves  three  questions:  1.  Can  the  homestead  of 
married  man  be  alienated  without  the  signature  of  his  ~ 
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1)dng  affixed  to  the  instrument  of  convejance  by  her  o\in  hand 
with  intent  to  cause  such  alienation?  2.  Doea  a  poirer  to  adi 
and  convey  real  estate  include  power  to  mortgage  the  sune? 
3.  Does  a  conveyanoe  of  the  homestead  of  a  married  man,  ex- 
ecuted by  him,  with  the  wif  e^s  signature  affixed  thereto  by  hss 
Terbal  request,  for  the  purpose  of  obtaining  money  for  ha 
use,  together  with  a  full  execution  of  such  purpose^  operate  by 
estoppel  to  alienate  such  homestead? 

As  we  view  the  last  two  propositions  the  first  need  not  be 
considered.  If  the  power  of  attorney  to  sell  and  oonvey  did 
not  authorize  the  act  of  J.  A.  McCrossen  in  signing  hia  wife'tf 
name  to  the  mortgage,  and  the  circumstances  under  which  the 
transaction  occurred  are  not  sufficient  to  render  such  signiog 
equivalent  to  the  personal  signature  of  Mrs.  McCroaaen  by  es- 
toppel, it  is  immaterial  whether  such  personal  signature  vas 
necessary  or  not 

The  power  of  attorney  was  a  mere  power  to  sell  and  coih 
▼ey,  importing  authority  to  sell  out  and  out  for  cash  and  sot 
power  to  mortgage.  That  is  elementary:  Jones  on  MortgageSi 
sec.  129;  Devlin  on  Deeds,  sec.  363a;  Morris  t.  Watson,  15 
Minn.  212 ;  Colesbuiy  v.  Dart,  61  Ga.  620 ;  Wood  ▼.  Goodridge^ 
€  Gush.  117,  62  Am.  Dec.  771;  Hoyt  v.  Jaques,  129  Mass.  286; 
Perry  on  Trusts,  sec.  768.  No  departure  from  auch  geneal 
rule,  worthy  of  consideration,  we  venture  to  say,  can  be  found. 
There  is  a  contrary  line  of  decisions  in  the  state  of  Pennsylvania, 
commencing  with  Lancaster  v.  Dolan,  1  Eawle,  231, 18  Am.  Dec. 
€25,  decided  in  1829,  and  based  on  an  overruled  English  case. 
The  initial  decision,  though  recognized  as  wrong  tested  by  ibt 
generally  accepted  doctrine  on  the  subject,  was  followed  ***  ia 
that  state  until,  as  we  understand  by  what  is  said  in  Zane  v.Ken- 
nedy,  73  Fa.  SL  182,  it  was  deemed  too  firmly  ingrafted  npon  the 
judicial  system  of  the  state  as  a  rule  of  property  to  be  dislodged. 
Nevertheless,  in  a  recent  case,  Campbell  v.  Foster  etc  Assn., 
163  Pa.  St.  609,  43  Am.  St.  Eep.  818,  30  Ati.  222,  decddri 
in  1894,  it  was  so  evident  to  the  court  that  the  doctrine  in 
Lancaster  v.  Dolan,  1  Eawle,  236,  18  Am.  Dec.  625,  as  it  bad 
been  considered,  was  so  out  of  harmony  with  the  rule  prevailing 
elsewhere,  that  it  was  practically  overruled  by  confining  it  to  the 
precise  situation  before  the  court  when  it  was  decided — that  <i 
41  power  coupled  with  an  interest  This  language  was  used :  •It 
^cannot  be  questioned  but  that  a  mere  naked  power  to  sell  azil 
•convey  does  not  include  a  power  to  mortgage.'' 
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The  Massachusetts  court,  speaking  on  the  subject  in  Hoyt 
T.  Jaqnes^  129  Mass.  286^  said:  *1ji  the  ordinary  case  of  a 
power  'to  sell  and  conyey'  land,  given  by  a  principal  to  his  at* 
tomey,  it  is  clear  that  the  attorney  would  not  be  authorized  to 
mortgage  the  land.  The  twt>  transactions  of  a  sale  and  a' 
mortgage  are  essentially  different 

The  learned  counsel  for  respondeats  &yor  us  with  an  in* 
ieresting  and  very  full  discussion  of  the  subject  of  judicial 
"Construction  of  powers  of  attorney,  covering  the  whole  field 
thereof,  including  that  of  practical  construction,  but  we  are 
unable  to  see  how  any  rule  on  the  subject  has  anything  to 
4o  with  this  case.  No  principle  is  better  understood  than  that 
n  written  instrument,  not  ambiguous  either  in  its  literal  sense 
•or  in  the  application  of  its  language  to  the  subject  or  purpose 
thereof,  must  be  taken  to  mean  what  it  says,  reading  it  in  the 
«en8e  in  which  its  words  would  be  ordinarily  understood,  and  that 
where  an  ambiguity  is  raised  by  applying  the  language  of  an 
instrument  as  before  indicated,  it  cannot  be  solved  by  resorting 
to  a  meaning  not  within  the  reasonable  scope  of  such  language. 
In  other  words,  language  cannot  be  judicially  extended  beyond 
its  reasonable  scope  in  order  to  effect  the  intent  of  parties,  how- 
'ever  obvious  •^  that  intent  may  appear;  for  the  purpose  of 
all  rules  for  judicial  construction  is  to  get  sense  out  of  words, 
not  to  put  sense  into  them.  The  rule  for  practical  construction 
is  no  exception  to  that:  Travelers*  Ins.  Co.  v.  Pricke,  94  Wis. 
258,  68  N.  W.  958.  There  is  no  ambiguity  in  the  language  of 
the  power  of  attorney  in  question.  It  is  the  plainest  kind  of  a 
mere  grant  of  authority  to  sell  and  convey  real  estate,  and  the 
court  is  powerless  to  make  it  anything  dse  by  any  legitimate 
exercise  of  judicial  power. 

The  idea  is  advanced  that  written  authority  to  an  agent  may 
be  extended  by  subsequent  oral  authority.  That  is  so  in  many 
cases,  but  not  where  the  authority  is  required  by  law  to  be  in 
writing.  A  power  to  sell  and  convey  reel  estate  can  no  more 
be  extended  or  changed  by  parol  than  can  a  conveyance  of  real 
estate.  That  is  so  elementary  that  the  suggestion  of  respond- 
'ents'  counsel  to  the  contrary  does  not  require  further  notice. 

It  is  claimed  that  Mrs.  McCrossen  was  bound  by  estoppel; 
that  she  was  powerless  to  accept  the  benefit  of  the  money  obtain- 
ed by  the  mortgage  given  by  her  consent  and  then  successfully 
raise  the  question  of  want  of  authority  to  sign  her  name  to  the 
instrument  under  the  general  power  of  attorney  or  the  verbal 
request.    That  point  is  ruled  against  respondents  by  Cumps  v. 
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Kiyo,  104  WiB.  656,  80  N.  W.  937.  It  was  there  hdd  that 
the  protection  which  the  law  of  this  state  throws  aroand  Ubi 
homestead  right  is  not  exclusively  for  the  benefit  of  mtrried 
women — ^that  it  extends  to  the  whole  family,  rendering  the 
homestead  inalienable  otherwise  than  in  the  precise  manner 
indicated  in  the  statute.  It  was  there  said  that  the  doctEine 
declared  does  not  go  so  far  as  to  prevent  a  married  woman 
from  being  bound  by  estoppel  on  the  specific  question  of  wheOter 
a  particular  piece  of  property  is  or  is  not  a  homestead,  or  that 
a  paper  signed  by  her  purporting  to  convey  the  homestead  was 
so  intended,  but  does  prevent  the  doctrine  of  equitable  estopfA 
from  nullifying  the  '^  statutory  requisites  to  the  alienabiUtf 
of  a  hcmiestead.  The  subject  there  received  very  careful  ccm- 
sideration.  The  conclusion  arrived  at  is  in  harmony  with  the 
plain  intent  of  the  statute,  with  previous  declarations  of  this 
court  on  the  subject,  and  authorities  elsewhere.  No  reason  is 
perceived  why  the  subject  should  be  reconsidered. 

There  is  left  the  question  of  fact,  upon  which  the  case  mainly 
turned,  as  to  whether  the  removal  of  Mr.  McCrossen  from  the 
homestead  was  for  temporary  purposes,  with  intent  not  to 
abandon  it  as  a  homestead  but  to  reoccupy  it  as  sudi,  as  found 
by  the  court  We  shall  not  discuss  at  length  the  evidence  upon 
which  such  finding  was  made.  Hie  trial  judge  saw  the  wit- 
nesses. He  heard  the  testimony.  His  opportunity  for  dis- 
covering the  truth  from  what  was  said  and  all  the  circomstancei 
disclosed,  as  has  often  been  said,  was  far  superior  to  that  pos- 
sessed here.  The  presumption  is  that  he  reached  a  correct 
conclusion,  and  that  presumption  is  so  strong  that  it  cannot 
yield  so  easily  as  to  be  disturbed  by  a  conclusion  here^  froin 
reading  the  evidence,  that  it  preponderates,  merely,  against  tl^ 
decision.  That  rule  has  been  very,  but  not  too,  often  declared. 
The  force  of  it  seems  to  be  so  frequently  misconc^ved  that 
reiterations  thereof,  in  language  calculated  to  give  it  that  sig- 
nificance which  it  really  has  in  our  system,  seem  proper.  When 
it  is  comprehended  that  the  decision  of  a  trial  judge  on  a  ques- 
tion of  fact  must  stand  as  a  verity  unless  shown  to  be  dearh 
wrong  by  a  decided  preponderance  of  evidence  against  it,  out- 
weighing the  contrary  evidence  and  the  presumed  advantages 
which  he  may  legitimately  have  had  in  discovering  the  truth 
that  do  not  appear  in  the  record,  one  will  take  in  the  full  scope 
of  the  effect  of  such  decision  and  appreciate  the  great  power 
which  the  trial  judge  exercises  in  such  matters.  It  ia  a  power 
but  littie  less  than  that  exercised  by  a  jury  in  deciding  questions 
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of  fact  The  proper  exercise  of  it  calls  for  the  most  careful 
ficmtmy  of  the  evidence  *^*  to  the  end  that  right  may  prevail 
over  wrong  so  far  as  practicable.  The  most  weighty  responsi- 
bility incident  to  the  judicial  office  in  trial  courts,  i^  civil  mat- 
iers,  is  that  involved  in  the  proper  determination  of  questions 
of  fact  upon  evidence,  because,  unlike  a  wrong  decision  on  a 
question  of  law,  one  on  a  question  of  fact  may  be  safe  against 
i^llenge  in  an  appellate  court  because  of  the  presumed  supe- 
riority of  opportunity  of  the  former  over  the  latter,  which  may 
not,  probably  doee  not>  in  all  cases,  exists  for  separating  the 
right  from  tiie  wrong. 

In  this  case  there  is  the  very  significant  circumstance  that  Mr. 
McCrossen  exercised  the  elective  franchise  in  the  state  of 
Washington  three  times  while  residing  there.  We  must  pre- 
sume that  the  essentials  of  citizenship  are  the  same  in  that  state 
as  here,  and  that  McCroesen's  assertion  of  the  right  of  citizen- 
ship, as  indicated,  was  inconsistent  with  his  possessing  a  home- 
stead in  the  state  of  Wisconsin.  But  we  cannot  say  that  such 
circumstance  is  conclusive.  He  violated  the  law  in  voting,  or  he 
committed  perjury  in  testifying  that  his  residence  in  the  state 
of  Washington  was  for  mere  temporary  purposes  and  that  his 
intention  at  all  times  was  to  return  to  the  Wisconsin  homestead. 
The  trial  court  concluded  from  all  the  circumstances  that  he 
testified  to  the  truth.  It  seems,  looking  at  the  record  alone, 
that  there  is  room  for  a  different  conclusion.  But  there  are 
many  cases  in  the  books  where  it  has  been  held  that  the  mere 
act  of  voting  at  a  particular  place  is  not  conclusive  on  the  ques- 
tion of  residence.  Many  well-considered  cases  of  that  kind  are 
cited  to  our  attention  in  the  brief  of  counsel  for  respondents: 
Robinson  v.  Charleston,  104  Iowa,  296,  73  N.  W.  616 ;  Dennis  v. 
Omaha  Nat  Bank,  19  Neb.  676,  28  N.  W.  612;  Mallard  v.  First 
Nat.  Bank,  40  Neb.  784,  69  N.  W.  611 ;  Corey  v.  Schuster,  44 
Neb.  269,  62  N.  W.  470 ;  Campbell  v.  Potter,  16  Ky.  L.  Bep. 
635,  29  S.  W.  139.  In  the  last  case  cited  the  Kentucky 
court  said:  "This  court  has  held  that  the  homestead  right  is 
never  forfeited  when  there  has  been  an  occupancy  and  then  a 
temporary  removal  with  the  intent  to  return  and  make  the  *"• 
premises  a  home.  Appellants  endeavored  to  show  that  the  ap- 
pellee abandoned  all  purpose  to  return  to  the  property  and  that 
Lis  residence  had  been  permanently  located  elsewhere  by  proving 
that  he  registered  and  voted  in  wards  in  Bowling  Green  other 
than  the  one  in  which  his  home  was  situated.  The  proof  shows 
that  he  did  this.    This  act  is  not  conclusive  of  the  question,  but 
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k  merely  a  fact,  in  oonnection  with  the  other  facts  proTen,  toiii 
the  court  in  determining  whether  the  ronoYal  of  &  appdke 
from  the  premises  was  permanent  or  tempoiaij.  The  cout 
holds  that  the  act  of  registration  and  Toting  axe  not  Boffideot 
to  o^FCTcome  the  weight  of  Hie  testimony  which  condmsB  to  pnm 
that  tlie  remoTal  was  temposary/' 

Conrts  generally,  that  hare  spoken  on  the  subject,  raaon  in 
the  same  vein.  In  this  case  the  circnmstanoa  of  voting  in  & 
foreign  jurisdiction  was  rebutted  by  the  positiTe  evidence  of 
Mr.  McCrossen  of  his  purpose  in  going  to  the  state  of  Wadi- 
ington  and  his  intention  at  all  times  to  letnm,  and  the  dicom- 
stance,  established  by  his  evidence  and  that  of  other  witneoes, 
that  the  removal  to  Washington  was  for  the  sole  purpose  of  bese* 
fiting  Mrs.  McCrossen's  health.  In  view  of  all  the  evidence  is 
the  record,  and  the  weight,  as  above  indicated,  to  be  pven  i» 
the  decision  of  the  trial  judge,  we  cannot  say  that  sudi  deciM 
is  against  the  clear  preponderance  of  the  evidence.  The^foR 
it  cannot  be  disturbed. 

By  the  Court  The  judgment  rendered  in  favor  of  defait 
ants  for  costs,  establishing  the  homestead  right  of  J.  A.  Ve- 
Grossen,  is  affirmed.  The  judgment  establishing  the  validitj 
of  the  mortgage  is  reversed.  No  costs  in  this  court  will  be  al- 
lowed in  favor  of  either  party  to  the  appeal,  except  the  app^ 
lants  shall  pay  the  clerk's  fees.  The  cause  is  remanded  wiA 
directions  to  modify  the  judgment  entered  so  that  it  will  decree 
the  invalidity  of  the  mortgage  in  accordance  with  this  opinioa. 

Bardeen,  J.,  took  no  part 


A  Power  of.  Attorney  to  Sell  and  convey  does  not  tnciade  MnXbst' 
Ity  to  mortgasre  or  otherwise  dispose  of  the  property:  Hawxinnt 
V.  Rathgeb,  119  Gal.  5S1,  68  Am.  St  Rep.  142,  51  Pac  84a. 

Homestead— Abandonment  of.— A  temporary  absence  fron  i 
homestead,  with  an  intention  of  retmning,  Is  not  an  abandonmcit: 
Lynn  v.  Sentel,  183  IlL  982,  75  Am.  St  Rep.  110,  55  N.  E.  9& 
Removing  from  a  homestead  and  residing  elsewhere  tempoftiilr 
for  the  purpose  of  business,  health  or  pleasure^  does  not  v«rt 
an  abandonment  unless  there  is  an  intention  not  to  return:  Bdvar* 
V.  Reid,  39  Neb.  645v  42  Am.  St  Rep.  607,  58  N.  W.  202;  Bonlfr 
▼.  Ck>on8,  21  Utah.  164,  81  Am.  St  Rep.  680,  60  Pac.  54&  Bat  m 
Conway  v.  Nichols,  106  Iowa,  358,  68  Am.  St  Rep.  311,  76  N.  W. 
681.  To  prove  abandonment  of  a  homestead,  there  most  be  sbovi 
jm  intention  to  abandon  and  an  actual  abandonment:  Bdwahte^' 
Reid,  39  Neb.  645,  42  Am.  St  Rep.  607,  58  N.  W.  202.  In  each  ctfi 
the  question  is  one  of  fact,  resting  on  its  .own  peculiar  cirewB- 
stances:  Kaes  v.  Gross,  92  Mo.  647,  1  Am.  St  Repw  767,  3  &  V. 
S40. 
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HooaesteadL— On  the  conveyance  and  encumbrance  of  homesteads 
as  affecting  the  rights  of  wives  therein,  see  the  monographic  notes 
to  Poole  V.  Gerrard,  65  Am.  Dec.  482-488;  Alt  v.  Banholzer,  12  Am. 
at  Bep.  683-686.  A  mortgage  of  a  homestead  is  not  valid  unless 
jointly  and  concurrently  executed  by  both  husband  and  wife: 
Hart  V.  Church,  126  Cal.  471,  77  Am.  St.  Bep.  196,  58  Pac  910. 
As  to  when  a  wife  is  estopped  to  deny  the  validity  of  a  homestead 
mortage,  see  Karcher  v.  Gans,  18  S.  Dak.  883,  79  Am.  St  Bept. 
898,  83  N.  W.  431;  Davis  v.  Jenkins,  93  Ky.  353,  40  Am.  St  Bep. 
197,  20  S.  W.  283. 


CLAUSEN  V.  HEAD. 

[110  Wis.  406,  86  N.  W.  1028.] 

GOBPORATIONS  BY  ESSTOPPBL.— Whtf  e  one  deals  with  an 
association  as  a  corporation,  such  dealing,  by  estoppel,  as  to  sucb 
transaction,  fixes  the  status  of  the  company  to  be  what  It  was 
represented  and  recognized  to  be  therein. 

BLB)OnON-«UIT  AGAINST  COBPOBATION  OB  INDI- 
VIDTJALS.— Where  one,  having  a  right  to  proceed  against  an  asso- 
ciation as  a  corporation,  or  against  the  members  thereof  as 
partners,  makes  an  election  between  the  two  courses,  with  knowl* 
edge  of  the  facts,  he  waives  the  one  not  chosen. 

BES  JUDICATA.-A  JUDGMENT  BETWEEN  A  PEBSON 
AND  A  COBPOBATION  Is  not  res  Judicata  in  subsequent  Utlga- 
tlon  between  such  person  and  the  members  of  the  corporation. 

BBS  JUDICATA-INDEPENDHNT  ACTIONS  AGAINST 
CX>BPOBATION  AND  MEMBERS.— The  doctrine  that  a  person 
may  sue  a  corporation  and  proceed  to  final  judgment  without  preju- 
dice to  his  right  to  thereafter  sue  for  the  same  wrong  against  the 
members  of  such  corporation  applies  where  there  are  Independent 
causes  of  action  or  remedies  against  such  members  and  the  corpora- 
tion, that  may  be  pursued  regardless  of  each  other. 

BLBCTION  OF  BEMEDIB&-INTBNT  TO  MAKE  A 
OHOICB.— The  doctrine  that  intent  to  make  a  choice  between  in- 
consistent remedies  is  essential  to  a  choice,  and  that  absence  of 
snch  Intent  will  relieve  one  from  the  effect  of  the  rule,  applies  only 
where  action  In  the  first  Instance  was  taken  in  ignorance  of  the 
facta 

Action  on  a  contract  to  recover  of  defendants  as  partners. 
Defendants  had  pretended  to  be  a  corporation,  and  made  an 
assignment  for  the  benefit  of  creditors.  Plaintiff  presented  his 
claim  to  the  assignee,  using  this  language:  'This  deponent  does 
not  admit  that  Dan  Head  &  Co.  is  a  corporation  and  does  not 
waive  his  right  tp  proceed  against  them,  or  either  of  them,  as 
partners.''  Plaintiff's  claim  was  adjudged  against  hiwi^  and 
plaintiff  now  sues  defendants  as  partners.  The  question  raised 
was  whether  the  former  judgment  against  plaintiff  was  res  ju- 
dicata in  this  case. 
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Baker  ft  Baker,  WaDaoe  IngallB,  and  A.  Lu  Sanboni,  ta  fiie 
appellant 

Peter  Fiaher,  for  the  leapandenta. 

^^  MABSHALL,  J.  The  judgment  mnst  be  affirmed  upon 
wereral  grounds^  either  of  which  is  sofficienL  If  appeUanti  in 
the  transaction  out  of  which  the  alleged  daim  aroee,  dealt  wifli 
the  association  known  as  Dan  Head  ft  Go.  as  a  corporation,  sadi 
dealings  by  estoppel,  as  to  such  transaction,  fixed  the  states  «f 
the  company  to  be  what  it  was  represented  and  recognized  to 
be  therein:  Slocnm  ▼.  Head,  105  Wis.  431,  81  N.  W.  673.  If  ilie 
dealings  with  the  association,  if  any  such  were  had,  were  not  vift 
it  in  the  capacity  mentioned,  since  it  appears  beyond  dispute  that 
when  the  daun  was  filed  with  the  assignee  appellant  recognized, 
for  the  purposes  of  the  proceeding,  the  existence  of  Dan  Head 
ft  Co.  as  a  corporation  and  the  assignment  as  that  of  such  cor- 
poration, thereby,  if  the  situation  were  otherwise  before,  tiie 
claim,  if  in  existence  against  Dan  Head  ft  Co.  in  any  capacity, 
became  by  estoppel  a  claim  against  the  company  as  a  oorpon* 
tion  and  the  assignee  in  his  representative  capacity  as  assignee 
thereof.  If  appellant,  before  filing  his  claim,  was  not  boimd 
by  estoppel  to  recognize  Dan  Head  ft  Co.,  as  a  corporation,  as 
his  debtor,  if  the  company  was  indebted  to  him  at  all,  he  had 
two  remedies  to  enforce  it,  which  were  inconsistent  with  eadi 
other.  He  could  proceed  against  the  association  outside  of  or  in 
the  assignment  proceedings,  as  a  corporation,  or  against  the 
members  Itereof  as  partners.  ^^*^  Having  made  an  election 
between  two  courses,  with  knowledge  of  the  facts,  he  waited 
the  one  not  chosen :  Warren  v.  Landry,  74  Wis.  144,  43  N.  W. 
247;  Bank  of  Lodi  v.  Washburn  etc.  Co.,  98  Wis.  649,  74  N.  W. 
363;  Carroll  v.  Fethers,  102  Wis.  436,  78  N.  W.  604;  Barth  t. 
Loeffelholtz,  108  Wis.  662,  84  N.  W.  846 ;  Puller-Warren  Ca  ?. 
Harter,  110  Wis.  80,  ante,  p.  867,  85  N.  W.  698. 

The  foregoing  propositions  are  so  well  settled,  and  the  appli* 
cation  thereof  to  this  case  so  clear,  that  a  mere  statement  of 
them,  with  the  facts,  is  deemed  sufficioit  to  show  that  they  jna- 
tify  the  judgment  appealed  from  and  require  its  afiSrmanoe, 
regardless  of  whether  or  not  it  was  rendered  upon  such  giounda. 

We  fully  agree  with  counsel  for  appellant  that  there  is  no 
such  privity  between  the  members  of  the  coi}>oration  and  tbt 
corporation  that  a  judgment  between  a  person  and  the  latter 
is  res  adjudicata  in  subsequent  litigation  as  to  the  same  or  any 
other  cause  of  action  between  such  person  and  the  former  (Welia 
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-on  Bes  Adjudicata,  sec  179 ;  Fiimey  v.  Qny,  106  Wis.  256,  82  N. 
W.  595) ;  and  -that  if  the  judgment  in  this  case  were  dependent 
on  the  doctrine  of  res  adjudicata  it  could  not  stand.    The  prin- 
<uple  that  a  person  may  sue  a  corporation  and  proceed  to  final 
judgment  without  prejudice  to  his  thereafter  suing  upon  the 
eame  cause  of  action  or  another  cause  of  action  inTolving  the 
same  wrong  against  the  members  of  such  corporation,  applies 
nFhere  there  are  independent  causes  of  action  or  remedies  against 
such  members  and  the  corporation,  that  may  be  pursued  regard- 
less of  each  other,  for  independent  satisfactions  where  there  are 
independent  wrongs  or  a  single  satisfaction,  where  there  is  but 
a  single  wrong,  and  the  two  remedies  are  not  inconsistent    Such 
was  not  the  situation  of  appellant  when  he  filed  his  claim  with 
ihe  assignee  of  Dan  Head  ft  Co.    He  neither  had,  nor  claimed 
to  have,  more  than  one  wrong  to  be  redressed.    If  his  dealings 
in  the  transaction  out  of  which  his  alleged  claim  arose  were  with 
the  association  as  a  corporation,  ^^^  he  had  no  remedy  at  all 
which  involved  a  denial  of  corporate  existence.    At  best  he  had 
two  remedies  which  were  inconsistent,  one  against  the  corpora- 
tion^  and  one  against  the  members  thereof.    He  was  where  he 
<xrald  take  either  of  two  roads,  but  not  both.    The  roads  reached 
out  in  different  directions,  so  that  to  travel  one  necessarily  re- 
quired the  abandonment  of  the  other,  and  the  choice  of  one, 
with  knowledge  of  the  facts,  destroyed  beyond  recall  the  oppor- 
tunity to  take  the  other.    If  plaintiff  had  possessed  two  entirely 
independent  remedies,  not  inconsistent  with  each  otiier,  as  in 
Barth  v.  Loeffelholtz,  108  Wis.  562,  84  N.  W.  846,  or  had  but 
one  remedy  for  a  singte  wrong  and  failed  in  the  first  instance 
to  pursue  it  (Puller- Warren  Co.  v.  Harter,  110  Wis.  80,  ante,  p. 
«67,  85  K  W.  698 ;  In  re  Van  Norman,  41  Minn.  494,  43  N.  W. 
334;  Gould  v.  Blodgett,  61  N.  H.  115;  Schrepfer  ▼.  Rockford 
Ins.  Co.,  77  Minn.  291,  79  N.W.  1005),  the  situation  now  would 
be  different    Here,  taking  appellant  at  the  best  for  him,  there 
were  two  remedies,  each  of  which  required  an  adjudication  of 
whether  the  debt  involved  was  that  of  Lewis.    If  the  indebted- 
ness was  not  against  Lewis,  it  was  indebtedness  of  Dan  Head 
A  Co.  as  a  corporation  or  as  a  partnership  at  the  choice  of 
plaintiff,  but  not  the  indebtedness  of  both  the  corporation  and 
the  members  thereof.    His  situation  was  no  better  than  that  of 
%  person  who  has  dealt  with  another  as  principal,  when  such 
other  is  in  fact  the  agent  for  third  persons.    Such  person  can 
pursue  either  the  ostensible  or  actual  principal  at  his  election, 
but  not  both:  Mechem  on  Agency,  sec.  698.    The  ostensibly 
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artifioal  person,  Dan  Head  ft  Co.,  by  those  actiyely  managmt 
the  bnamefiSy  va%  at  appellant's  election,  either  the  principal  or 
the  agent  of  those  brought  into  court  in  thia  action  as  defend- 
ants. He  made  his  election  and  the  legal  consequence  was  that 
it  precluded  him  from  thereafter  taking  a  different  course. 

It  is  suggested  that  a  choice  of  remedies  presupposes  intent 
to  make  a  choice;  that  without  such  intent  the  rule  ve  hate 
discussed  does  not  apply;  also,  that  evidence  was  erroneously 
^^  excluded  which,  if  admitted,  would  have  shown,  aa  under- 
standing between  appellant  and  respondents,  when  the  daim 
was  filed  with  the  assignee,  that  such  filing  and  the  prosecutioD 
of  the  claim  in  the  assignment  proceedings  should  not  prqudiee 
appellant's  right  to  proceed  against  the  members  of  tiie  corpoia- 
tion  as  partners,  and  that  the  reserration  of  that  right  expressed 
in  the  claim  was  placed  therein  by  the  procurement  of  respond- 
entSy  to  induce  appellant  to  believe  that  his  rights  as  to  the  mem- 
bers of  the  corporation  would  not  be  jeoimrdized  by  prooeedii^ 
against  the  assignee;  that  appellant  not  only  did  not  intend  to 
make  an  election  of  remedies,  but  that  respondents  are  estopped 
by  their  conduct  from  invoking  the  former  judgment  as  a  btr 
to  the  prosecution  of  this  action.    The  two  propositions  are 
so  tied  together,  seemingly,  that  we  have  stated  and  will  treat 
them  in  that  way.    The  doctrine  that  intent  to  make  a  choice 
between  inconsistent  remedies  is  essential  to  a  choice,  and  that 
absence  of  such  intent  will  relieve  one  from  the  effect  of  the 
rule  we  have  discussed,  applies'  only  where  action  in  the  first 
instance  was  taken  in  ignorance  of  the  facts:  Mechem  oa 
Agency,  sec.  699 ;  7  Ency.  of  PL  &  Pr.  366.    Where  knowledge 
of  the  fact  exists,  intent  is  conclusively  presumed  as  a  matter 
of  law;  and  such  presumption  cannot  be  affected  by  any  dedaia* 
tion  or  reservation  of  a  right  to  take  a  different  and  inconsistent 
course  at  a  subsequent  time.    There  is  no  evidence  in  the  record 
indicating  that  appellant  acted  in.  ignorance  of  the  facta.     All 
the  indications  are  to  the  contrary.    Nor  was  any  evidence  ex- 
cluded, so  far  as  disclosed  by  the  questions  or  claimed  by  conn* 
sel,  that,  had  it  been  admitted,  would  have  shown  ignorance. 
The  representations  suggested,  which  the  evidence  excluded 
would  have  shown,  admitting  that  they  were  made  as  fully  as 
coimsel  for  appellant  claim,  referred  only  to  the  right  to  hold 
the  members  of  the  firm  or  corporation  of  Dan  Head  &  Ca  per- 
sonally liable  for  indebtedness  due  from  '^^  such  company,  in 
any  capacity.    The  idea  advanced  here  is  that  appellant,  in 
effect,  entered  upcm  a  contest  with  the  company  as  a  corpora* 
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ikxD,  18  to  whether  his  daim  represented  indebtedness  of  such 
company^  with;  the  right  reserved  by  agreement  with  the  m^n* 
hers  of  the  company  and  expressed  in  his  filed  claim,  in  case  he- 
&iled^  to  renew  the  contest  in  a  second  action  against  the  mem-^ 
bers  of  the  company  as  partners.  That  is  clearly  outside  of 
ihe  fair  meaning  of  the  reservation  in  the  claim  and  the  oral 
i^gieement  counsel  claims  was  made. 

By  the  Court    The  judgment  is  afBrmed. 


Xlectlon  of  Bemedy.— If  a  plaintiff  has  a  choice  of  remedleSt. 
he  may  elect:  Finch  v.  Park,  12  8.  Dak.  63,  76  Am.  St  Bep.  688,. 
80  N.  W.  155.  When  he  makes  his  choice  between  Inconsistent 
remedies,  his  election  becomes  conclusive  and  precludes  him  fronk 
BUbeeqnently  pursuing  the  other  right  or  remedy:  Crook  v.  First 
Nat  Bank,  88  Wis.  81,  35  Am.  St.  Bep.  17,  62  N.  W.  1131;  Keamer 
etc  Co.  V.  Union  Pac.  By.  Co.,  97  Iowa,  719,  69  Am.  St  Bep.  434, 
66  N.  W.  1059;  Terry  v.  Munger,  121  N.  T.  161,  18  Am.  St  Bep. 
B03,  24  N.  B.  272;  note  to  Thomas  v.  Joslin,  1  Am.  St  Bep.  626. 
It  the  election  is  made  in  ignorance  of  his  rights,  however,  he  is  not 
concluded:  See  the  monographic  note  to  Fowler  v.  Bowery  Sav. 
Bank,  10  Am.  St  Bep.  490. 

Bes  Judicata.— A  Judgment  against  a  corporation  is  conclusive- 
igainst  the  stockholders:  Singer  v.  Hutchinson,  183  IlL  606,  7t^ 
am.  St  Bep.  133,  56  N.  B.  888;  monographic  note  to  Thompson  v» 
Btfio  Sav.  Bank,  8  Am.  St  Bep.  858. 


EICHABDSON  v.  TYSON. 

[110  Wis.  672.  86  N.  W.  250.] 
AN  INFANT  IS  ALWAYS  THD  WABD  OF  BVEBY  OOUBT 
rbereln  his  rights  or  property  are  brought  in  jeopardy,  and  is  entl* 
led  to  the  most  jealous  care  that  no  injustice  be  done  him. 

GUABDIANS  AD  LITEM-COMPBNSATION,  STANDABD 
^F. — Guardians  ad  litem  being  officers  of  the  court  their  compen- 
fttlon  is  to  be  measured  by  the  standard  of  official  emolumentSr 
&ther  than  by  that  of  the  highest  prices  demanded  and  paid  be* 
vreen  individuals  free  to  contract  as  they  wllL 

GUABDIAN  AD  LITEM— ATTOBNBTS-PATMBNT  FOB 
SBTICBS  ON  APPEAL.— Where  an  attorney  agrees  to  act  a» 
oardian  ad  litem  and  conduct  litigation  for  a  stated  sum  at  the 
rial,  and  on  appeal,  and  after  being  defeated  at  the  trial,  no 
ppeal  is  taken  for  two  years  through  the  opposition  of  other 
Dunsel,  who  impugn  his  motives,  and  the  general  guardian  refuses 
Im  aid  and  tries  to  secure  his  removal,  such  guardian  ad  litem. 
I  entitled  to  compensation  for  his  services  on  appeal,  independent 
r  the  agreement,  the  situation  being  so  changed  as  to  render 
Im  not  bound  by  it 

GUABDIAN  AD  LITBM-BMPLOTING  ADDITIONAI^ 
OUNSBL.— A  guardian  ad  litem  who  employs  additional  counsel 
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wlthoitt  an  order  of  court  aBsnmea  the  peril  tbat  his  acUon  mr 
Im  dlqiroyed,  and  he  he  left  t»  hear  the  expense  personally. 

GUARDIAN  AD  UTBM— BMPLOYING  OOUNSED-WHEH 

JUSTfFIBID.^If,  after  a  ^ardian  ad  Btem  has  employed  spedti 
o>nnsfl,  tt  appears  that  such  precaution  was  reasonahly  neeenary 
for  the  welfare  of  the  minors,  and  such  as  the  court  would  have 
authorlied  In  advance  had  application  been  madOt  the  reasoniWp 
expttise  thus  Incuired  will  be  allowed. 

GUARDIAN  AD  LITEM— FEE3S  ON  HEARING  OF  AC- 
COUNT—ATTORNETS*  FEEa— A  guardian  ad  litem  who  ads 
fairly,  makes  full  disclosure,  and  does  not  make  unreaaoaalite 
demands  for  credit  or  allowance,  may,  in  the  discretion  of  the  eont 
be  allowed  reasonable  compensation  at  the  hearina:  on  his  acoouat 
including  necessary  attorneys'  fees. 

GUARDIAN  AD  LITEM— EMPLOYING  ATTORNET  AT 
HEARING  ON  ACCOUNT.- A  guardian  ad  litem  may  empJoj 
an  attorney  to  represent  him  at  the  hearing  on  his  account  only 
under  extraordinary  circumstances,  and  It  is  a  question  for  tbe 
eourt  whether  the  extraordinary  circumstances  exist  which  render 
such  employment  necessary. 

GUARDIAN  AD  LITEM.-6ERYIGBS  PERFORMED  BT 
AN  ATTORNEY  of  a  guardian  ad  litem  which  the  guardian  him- 
mM  should  have  performed  are  not  entitled  to  an  aDowance  as  for 
«  distlnctlTe  disbursement  therefor;  but  their  character  and  amoast 
may  be  taken  into  consideration  as  bearing  upon  the  amount  of 
inoper  allowance  to  the  guardian. 

GUARDIAN  AD  LITEM-OOMPENSATION— OPINIONS 
OF  OTHER  ATTORNEYS.— In  determining  the  prop^'  amooat 
of  compensation  due  an  attorney  who  has  acted  as  a  guardisa 
«d  liton,  the  opinions  of  other  attorneys  are  advisory  oi4y»  aa^ 
jdthough  unanimous,  are  not  controlling  on  the  court. 

Appeal  by  a  general  guardian  from  an  order  of  court  award- 
ing compensation  to  the  plaintiff  as  guardian  ad  litem. 

BoUin  B.  Mallory,  guardian  ad  litem^  and  T.  W.  Spenc^  for 
the  appellants. 

Charles  E.  Monroe,  for  the  respondent. 

s*^  DODQE,  J.  Many  of  the  underlying  prmciplea  vpoa 
which  rest  the  rights  of  the  claimant  here,  as  also  the  limitatiaBi 
of  those  rights,  are  clearly  decided,  not  only  as  the  law  of  the 
state,  but  as  the  irroYOcably  adjudicated  law  of  this  ^'^  case^ 
in  Tyson  v.  Tyson,  94  Wis.  226,  68  N.  W.  1015,  and  Tyson  r 
Bichardson,  103  Wis.  397,  79  N.  W.  439.  As  most  fundamntal 
junong  these  must  be  borne  in  mind  that  the  infant  is  alwmyi 
the  ward  of  every  court  wherein  his  rights  or  property  aie 
brought  in  jeopardy,  and  is  entitled  to  most  jealous  caie  Omi 
no  injustice  be  done  him.  The  guardian  ad  litem  is  appointed 
merely  to  aid  and  enable  the  court  to  perform  that  duty  of 
protection :  Cole  ▼.  Superior  Courts  63  CaL  86^  89,  49  Am. 
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8.  By  drctiit  court  rule  9,  he  must  be  nn  officer  of  that  courts 
Eld  that  official  character  both  supports  him  in  the  performance 
t  his  duties  and  limits  his  rights  and  conduct  His  duties  are 
f  the  highest  character,  especially  when,  as  now,  he  is  an  at« 
3mey  at  law,  owing  not  only  fiddity  and  wisdom,  but  also  the 
uty  of  investigation  of  the  legal  rights  of  his  ward  and  advo- 
acy  thereof.  The  performance  of  his  important  functions  has 
Iready  won  for  this  claimant  commendation  from  this  court, 
nd  it  is  at  the  express  wish  of  aU  of  its  members  that  the 
rriter  of  this  opinion  reasserts  approval  of  the  loyalty  to  the 
rards*  interests,  the  fearlessness  and  courage  against  severe  op- 
K>sition  and  at  the  sacrifice  of  personal  comfort,  and  the  distin- 
;uiahed  industry  and  professional  learning  and  ability  which 
lave  characterized  Mr.  Bichardson's  performance  of  those  offi- 
ial  duties  resulting  from  his  appointment  as  guardian  ad  litem 
town  to  the  time  of  presentation  of  his  formal  demand  for  com- 
)ensation  in  the  sum  of  five  thousand  dollars. 

Not  less  in  measuring  the  proper  allowance  to  a  guardian  ad 
item  out  of  the  estate  he  conserves  than  in  strengthening  his 
irm  to  conserve  it  must  the  fact  be  considered  that  he  is  a  public 
>fficer — a  trusted  attorney,  aiding  his  own  court  as  an  official 
luty  cast  upon  him  by  his  appointment,  a  duty  which  no  lawyer 
san  with  propriety  decline,  even  though  it  may  be  compensated 
Inadequately  or  not  at  alL  A  duty  of  public  service  without 
luch  compensation  as  would  be  demanded  for  similar  labors  for 
mdividuals  rests  upon  *''*  all  members  of  the  community,  and 
is  cheerfully  performed  in  positions  of  all  grades  from  jurymen 
and  town  supervisors  upward.  Especially  has  been  recognized 
from  earliest  times  the  duty  of  la^vjers  to  aid  their  courts  in 
the  protection  of  the  helpless  or  the  oppressed  without  thought 
of  pecuniary  benefit  We  have  indulged  in  thus  much  of  gen- 
eralization as  to  the  true  attitude  of  a  guardian  ad  litem,  which 
applies  as  well  in  some  measure  to  other  officers  of  courts,  such 
^  trustees,  receivers,  and  the  like,  to  lead  up  to  the  true  rule 
which  should  guide  courts  in  fixing  the  compensation  and  ex- 
penses which  should  be  allowed  them.  As  it  would  be  the  duty 
of  an  attorney,  however  eminent,  to  defend  one  accused  of  crime 
for  the  very  moderate  compensation  now  fixed  by  statute,  or  for 
XM)fne  at  all,  if  none  were  allowed,  as  it  is  the  duty,  and,  we 
are  pleased  to  observe,  the  custom,  of  attorneys  to  serve  the 
court  in  disbarment  proceedings  without  compensation^  so  it  is 
^  professional  duty  to  aid  the  court  as  guardian  ad  litem,  either 
without  compensation  if  the  case  requires  it^  or,  when  funds  ex« 
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iti,  for  compenfation  to  be  measured  by  the  itandard  of  offioil 
emoluments,  rather  than  by  that  of  the  highest  pnoes  demaaU 
and  paid  between  indinduals  free  to  oontiact  ss  they  wiL  Tbe 
]n4ge  vhom  the  claimant  was  caUed  to  aid  was  derotiBg  \ik 
learning  and  ability  to  the  public  eexrice  for  peconisiy  lewud 
wholly  incommensniate  to  vhat  the  same  industry,  leanung  vd 
ability  would  have  commanded  at  the  hands  of  clioitL  It  is 
with  such  illustrationB,  rather  than  with  private  oontnds^  thit 
comparisons  should  be  made  in  measuring  tiie  allowsneeiD 
claimant.  In  another  case  (Speiser  ▼.  Merchants'  Ex.  Buk, 
110  Wis.  S06, 86  N.  W.  243),  ve  haye  taken  occasion  to  pointni 
the  alarming  tendency  among  officers  of  courts^  and  even  of  & 
courts  themselvee,  toward  reckless  demand  and  allowsafie  of  us* 
reasonable  and  ezcessive  compensation  out  of  funds  witim 
their  grasp.  While  those  remarks  are  far  less  applicable  tote 
situation  in  this  ^^^  case,  we  cannot  but  fed  that  reference  t» 
them  is  wise,  to  the  end  that  courts  may  have  continually  ia 
mind  the  peril  of  lapsing  into  the  abuses  mentioned. 

The  first  contention  made  by  appellant  against  the  sHovas^ 
to  the  claimant  is  that  he  is  bound  by  contract  to  the  sum  of 
five  hundred  dollars — ^two  hundred  and  fifty  dollars  f ot  his  K^ 
vices  in  circuit  coxu*t,  and  a  like  sum  in  this  court  I%e  fftcti 
upon  which  this  contention  is  predicated  are  substantially  no* 
controverted.  They  are  set  forth  in  substance  in  the  accos- 
panying  statement  of  facts.  Mr.  Richardson  does  not  dispati 
the  accuracy  of  Mr.  Spence's  narrative  of  the  conversation  iie- 
tween  them,  nor  the  giving  of  the  receipt  in  full  upon  the  coib- 
pletion  of  the  hearing  in  circuit  court  We  can  see  no  eicap 
from  the  conclusion  that,  by  accepting  the  appointment  in  p1I^ 
suance  of  that  conversation,  Mr.  Bichardson  limited  himself  ti 
the  compensation  of  two  hundred  and  fifty  dollars  for  his  ser 
vices  in  the  circuit  court,  which  were  performed  in  exact  compli- 
ance with  the  arrangement  so  made.  They  were  in  no  re^ 
enhanced  by  any  unexpected  conduct  on  the  part  of  others,  tsi 
they  were  performed,  and  payment  therefor  accepted,  withoei 
suggestion  or  intimation  that  he  expected  to  receive  for  those 
services  imy  other  or  further  compensation.  Nor  did  the  h&- 
guage  used  by  Mr.  Spence  fairly  justify  any  such  menfal  Te8e^ 
vation  or  expectation  as  Mr.  Bichardson  claims  that  he  had,  1* 
the  effect  that,  if  a  fund  was  found  to  exist  and  belong  to  hs 
wards,  he  should  be  paid,  in  addition,  a  sum  to  be  fixed  by  & 
court.  In  considering  the  reasonableness  of  this  arrangemott 
it  must  not  be  forgotten  that  Mr.  Bichardson  was  then  joaai 
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n.  practice^  vifb  reputation  for  ability  not  widely  esiablifihed^ 
Lixd  apparently  without  large  and  engrossing  practice  from 
iFliich  his  attention  and  labors  would  necessarily  be  diverted  to 
xmsiderable  pecuniary  loss.  The  case  was  an  important  cme, 
ilcely  to  attract  attention,  and  presenting  questions  in  the  im- 
ziediate  line  of  Mr.  Bichardson's  special  studies,  so  that  distin- 
pushed  s^vice  therein  ^^  would  be  likely  to  be  highly  advan- 
b&^eous  to  him  in  establishing  before  the  bar  and  the  public  his 
ITialifications  as  a  real  estate  lawyer.  There  seems  to  us  no  in- 
tkerent  improbability,  in  that  situation,  that  he  would  have  as- 
sented to  Mr.  Spence's  proposal,  and  deemed  it  at  least  reason- 
ably beneficial  to  himself.  We  conclude,  therefore,  that  for  the 
»ex^cea  rendered  in  circuit  court  he  must  be  held  to  have  been 
paid  in  full,  and  to  be  not  entitled  to  any  further  allowance. 

At  this  point  in  the  history  of  the  case,  however,  the  situation 
changed  so  entirely  and  radically  from  that  within  the  contem- 
plation of  both  Mr.  Bichardson  and  Mr.  Spence  that  the  ar- 
rangement as  to  rate  of  compensation  for  further  services  can 
haye  no  application.    Instead  of  the  action  being  brought  to  the 
sxipreme  court  by  Mr.  Spence  without  trouble  or  burden  of  lia- 
bility to  Mr.  Bichardson,  the  plaintiff,  upon  the  advice  of  new 
coxmsel,  determined  to  rest  upon  the  judgment  of  the  circuit 
-court,  which  had  denied  to  Mr.  Bichardson's  wards  any  interest 
ijvliatever  in  the  real  estate  involved.    For  a  period  approximat- 
ing two  years,  Mr.  Bichardson  was,  of  course,  thrown  into  a  situ- 
ation of  doubt  and  uncertainty  as  to  his  duty,  and  still  more  as 
to  how  it  could  be  performed.    Convinced  as  he  was  of  the 
existence  of  valuable  rights  in  his  minors,  and  that  injustice 
bad  been  done  them  by  the  decision  of  the  trial  court,  yet  he  was 
<ronfronted  in  that  conclusion  with  the  decision  of  Judge  John- 
son, an  equity  lawyer  of  high  repute,  and  with  the  expressed 
•opinion  of  counsel  of  large  experience  and  brilliant  reputation, 
all  of  which  might  well  give  pause  to  a  lawyer  of  his  youth  and 
limited  experience.    Again,  he  was  without  means  to  justify 
bim  in  assuming  the  possible  expenses  attending  an  appeal,  and, 
as  he  testifies,  without  relations  with  those  who  could  furnish 
the  necessary  bond.    At  this  stage,  too,  he  was  met  with  what 
-we  cannot  construe  otherwise  than  as  threats  of  assault  upon 
the  sincerity  of  his  motives  and  upon  his  professional  integrity 
should  he  persist  in  further  litigating  the  question  upon  *** 
which  judgment  had  been  rendered,  and  was  refused  not  only 
all  aid  in  securing  a  decision  from  the  ultimate  tribunal,  but 
any  concessions  or  stipulations  to  remove  obstacles  in  his  path* 
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When  al  last  liis  oonvictionB  niohis  wards'  rigbis  andhttbij 
to  further  Tindicate  them  triumphed  over  his  rdiustaiioe  to  imbi 
all  of  these  obstades,  he  was  met  by  most  streniions  dfoiis  at 
him  who  had  accepted,  by  appointment  as  guardian,  the  dntj 
of  promoting  the  legal  rights  of  these  minors  to  the  ntmost,  ta 
remove  respondent  from  his  position  as  guardian  ad  litem,  vA 
to  dismiss  his  appeal  from  this  court.     Such  things  were  noi 
within  the  contemplation  of  anyone  when  Mr,  Eichardson  ca- 
sented  to  present  the  rights  of  the  minors  in  this  court  far  i 
compensation  of  two  hundred  and  fifty  dollars,  and  rereraed  tk 
situation  so  oitirely  that  we  cannot  hold  him  bound  theirif, 
and  therefore  proceed  to  consider  the  proi>er  measure  of  his  com- 
pensation. 

Appellants  counsel  here  presents  two  questions  of  lav:  L 
He  denies  the  right  of  a  guardian  ad  lifem  under  any  dicnm- 
stancea  to  employ  counsel  at  the  expense  of  the  estate,  w&e^ 
previous  order  of  court;  and  2,  Power  to  impose  any  of  flie  a- 
penses  of  settling  his  accoimt,  especially  the  attorneys'  fees  ib 
that  proceeding.  On  neither  of  such  contentions  does  the  \x6d 
give  us  material  aid.  To  the  first  are  cited  Matter  of  JohnsUis, 
6  Dem-  Sur.  355,  and  Smith  v.  Smith,  69  IlL  308.  The  fir^ 
of  these  merely  declares  the  general  practice  of  the  sunogsia 
in  New  York  not  to  allow  attorney  fees  to  special  guardians  ap- 
pointed on  applications  for  administration.  The  latter  dfidda 
in  favor  of  the  right  of  guardian  ad  litem  to  reimbursemoit  rf 
attorneys'  fees  if  reasonable  and  reasonably  necessary,  althofogk 
not  expressly  authorized.  To  this  decision  the  court  added,  bj 
way  of  caution:  ''In  such  cases  the  better  practice  would  seca 
to  be,  where  the  guardian  ad  litem  is  appointed  and  he  bdiei* 
that  his  ward  has  rights,  for  him  to  apply  to  the  court  tcs 
leave  to  employ  counsel;  and  the  court  should,  in  granting  hs^ 
fix  the  amount  that  might,  if  required,  be  expended  for  the  pi- 
pose  of  the  defense,  which,  if  it,  from  the  protracted  litigatioB 
or  otherwise,  should  prove  insufficient,  the  court,  on  bring  safe 
fied  of  the  fact,  might  increase  the  sum.** 

With  this  cautionary  suggestion  we  entirely  concur.  ^ 
policy  in  this  state,  as  indicated  by  circuit  court  rule  9,  is  tb^ 
attorneys  be  appointed  to  such  position  on  the  assumpti<Hi  ^ 
the  guardian  himself  will  be  able  to  render  the  professional  sa- 
vices  necessary  to  any  ordinary  situation.  Hence  the  empl^ 
mcnt  of  additional  counsel  can  only  be  justified  by  nnnsosl  ^ 
extraordinary  circumstances.  If  the  guardian  takes  such  ^ 
without  an  order  of  court,  he  assumes  the  peril  that  it  msj  ^ 
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disproYed^  and  he  be  left  to  bear  the  expense  personally.  Neveiw 
thelees,  if,  after  the  fact,  it  appears  that  such  precaution  was 
reasonably  necessary  for  the  welfare  of  the  minors,  and  such  as 
the  court  would  have  authorized  in  advance  had  application 
been  made,  no  reason  is  apparent  why  the  reasonable  expense 
Bhould  not  be  allowed.  Much  the  same  considerations  are  in- 
-volved  as  were  suggested  with  reference  to  taking  appeal  in 
Tyson  v.  Tyson,  94  Wis.  225,  68  N.  W.  1015 ;  Hamacker  v.  Com- 
mercial Bank,  96  Wis.  359,  362,  70  N".  W.  296;  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  287,  294^  10  Sup.  Ct  Eep.  1019 ;  Cole 
ir.  Superior  Coiui;^  63  CaL  86,  49  Am.  Bep.  78 ;  Heniy  y.  Henry, 
103  Ala.  682,  16  South.  916. 

We  cannot  doubt  that  a  situation  presented  itself  in  this 
case  which  made  it  very  seemly  and  prudent  that  the  guardian 
ad  litem  should  iuToke  the  aid  of  a  lawyer  of  eminence,  ability, 
and  experience  at  the  time  Mr.  Flanders  was  consulted.    As  we 
liaye  pointed  out  already,  Mr.  Bichardson's  own  judgment  was 
in  antagonism  to  the  views  of  Judge  Johnson,  of  Mr.  Spence, 
flmd  of  Qeneral  Bragg.    He  was  a  young  man,  who  had  not  ex- 
tended experience  by  which  to  test  the  accuracy  of  his  own  rea- 
soning and  judgment,  and  might  well  hesitate,  however  dear  his 
conclusions,  to  incur  further  labor  '^^  and  expense  without 
confirmation  from  a  lawyer  able  to  supply  those  deficiencies. 
One  subject  to  be  discussed  upon  his  appeal,  as  he  had  already 
been  assured  by  General  Bragg,  would  be  his  own  sincerity  in 
moving  it,  thus  rendisring  personal  argument  embarrassing  and 
probably  of  lessened  efficacy  to  his  wards.    In  view  of  these 
considerations,  and  of  Mr.  Flanders'  ability  to  procure  the 
needed  sureties  for  an  appeal,  we  concur  with  the  circuit  court 
in  approving  reasonable  expense  for  securing  his  services.    As 
to  the  amount  which  should  be  allowed  the  guardian  as  a  dis- 
bursement for  Mr.  Flanders'  services,  however,  the  action  of  the 
referee  and  the  circuit  court  seems  to  us -unwarranted  by  the 
record  as  now  presented.    Of  course,  we  cannot,  as  between  the 
counsel  and  his  employer,  even  express  an  opinion  of  the  reason- 
ableness of  the  charge  made,  for  Mr.  Flanders  is  not  a  party  and 
has  had  no  opportunity  to  be  heard,  not  even  having  been  called 
as  a  witness.    The  services  may,  as  intimated,  have  considerably 
exceeded  what  are  described;  but,  such  fact  not  being  made  to 
appear,  we  cannot   consider  it.    We  can  only  pass  upon  the 
amount  of  credit  to  Mr.  Richardson  for  such  services  as  he  has 
proved  to  have  been  rendered,  in  the  light  of  such  knowledge  as 
we  may  have  of  those  in  this  court.    No  evidence  of  reasonable 
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filue  WW  introdnced  on  the  tml  bdow^  tnd,  nnoe  sodmiat 
proved  to  have  been  rendered  came  mcfrB  folly  under  fte  A- 
^ermticm  of  fhis  than  of  the  drcoit  oonrt,  no  reason exUsU 
ne  should  not/pass  judgment  np<m  them  antzammdfld  bj  b 
&ding  of  the  referee  and  dreuit  court    The  only  aerricei  fr 
-doaed  by  tiie  record  outside  of  thia  court  consiited  in  tbt  ena- 
ination  and  approral  of  Mr.  Bichardson's  brief  ss  to  hii  b^ 
io  appeal,  and  of  his  brief  upon  the  merits  of  the  eonstndafli 
<of  tiie  deed  under  which  the  land  was  hdd.    The  dsiiDUifiie' 
timony  is  that  these  bri^s  were  submitted^  and  were  letand 
1>y  Mr.  Handera  with  his  unqualified  approval  the  nm  lq[; 
that  the  brief  upon  which  the  motions  "•  were  heard  in  ftii 
<»urt  was  written  by  Mr.  Bidiardson,  and  adopted  by  Mr.  f^ 
-ders.    The  only  further  service  was  the  argument  in  this  eoot, 
performed  in  a  eingle  day.    It  must  be  borne  in  mind  M 
irhile  courts  may  approve  after  the  fact  that  which  it  werebrfts 
to  have  submitted  for  thdr  approval  in  advance,  they  oa^ 
not  to  aUow  themsdves  to  be  affected  by  contracts  whidi  fti 
guardian  may  have  made  to  allow  more  than  they  would  km 
allowed  upon  such  prdiminary  application.    Had  the  exphn- 
tion  been  made  in  advance  of  the  character  of  the  serrieei  it 
aired  to  be  obtained  from  Mr.  Flanders,  such  as  tiiey  now  appor 
1>y  the  record,  we  cannot  believe  that  a  contract  to  pay  fiveloi' 
dred  dollars  would  have  been  deemed  necessary,  or  would  hta 
1)een  approved.    We  are  constrained  to  tiie  view  that  oli^bllI 
•of  this  amount,  two  hundred  and  fiffy  dollars,  is  liberal  alkm- 
anoe  for  expense  necessarily  incurred  by  flie  guardian  for  & 
service  which  he  claima  to  have  received,  and  that  his  dnigs 
against  his  wards  should  be  limited  to  that  sum. 

The  second  rule  of  law  contended  for,  namely,  that  a  gnaifiB 
ad  litem  can  have  no  allowance  either  for  services  or,  more  cf 
pecially,  for  attorneys'  fees  paid  in  the  hearing  on  his  acoooBti 
is  not  supported  by  the  citation  of  any  authorities,  but  the  w 
Irary  seems  well  sustained  when  the  officer  acts  fairly,  mab 
full  disclosure,  and  does  not  make  unreasonable  demands  k 
credit  or  allowance:  2  Darnell's  Chancery  Practioe,  •Ifll; 
Kingsbury  v.  Powers,  131  111.  182,  198,  22  N.  B.  479;  Chi 
T.  Anderson,  13  Bush,  111,  116;  Bendall  v.  Bendall,  24  A]a.2K 
^05,  60  Am.  Dec  469.  This  obviously  must  be  so  if  the  gvri- 
ian  is  to  receive  fair  compensation  for  servicea.  It  would  ^ 
contradictory  to  fix  such  fair  and  reasonable  compensation  if  ^ 
sum  so  fixed  must  be  reduced  to  something  less  by  impoai^ 
on  him  the  necessary  expense  of  passing  his  accounts— a 
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wliich  liiB  duty  leqoires.  The  question  vhether  employmeBt  of 
an  attorney  on  flnch  hearing  should  be  compensated  out  of  the 
estate  as  an  expense  is  a  delicate  one.  Only  under  eztraordi* 
nary  conditions  "^^^  can  it  be  proper.  Usually,  the  guardian 
ahotild  be  cont^it  to  submit  a  plain  statement  of  his  services  and 
disbtursements  to  the  court  under  which  he  has  performed  them, 
leaving  to  tha^  court  to  fix  the  amount  in  the  light  of  its  own 
opportunity  for  observation  and  of  any  evidence  it  may  desire. 
Ordinarily,  vehement  contention  is  not  to  be  expected,  and  neces- 
sity for  a  hired  advocate  can  hardly  exist  Notwithstanding 
all  these  considerations,  however,  it  still  remains  in  each  case 
a  question  for  the  court  whether  the  extraordinary  circum* 
stances  do  exist  to  make  necessary  or  proper  such  employment, 
and  whether  the  servioes  rendered  by  the  attorney  are  merely 
those  which  the  guardian:  might  himself  have  rendered,  or  are 
such  as,  owing  to  the  situation,  he  could  not  properly  perform. 
There  is  no  absolute  limit  on  the  power  of  the  court  to  allow 
such  disbursemjent;  merely  considerations  restrictive  of  tiie  ex- 
ercise of  its  judgment  and  discretion :  Thompson  v.  Phenix  Ina. 
<3o.,  136  XT.  S.  287, 10  Sup.  Ci  Rep.  1019. 

Considering,  in,  the  light  of  these  views,  the  employment  of 
Mr.  Monroe,  we  find  that  the  petitioner  first  presented  his 
elaim  for  allowance  and  compensation  entirely  in  accord  with 
the  above  suggestions,  specifying  no  amount,  but  submitting 
the  whole  question  to  the  court,  upon  a  full  and  explanatory  le- 
porty  in  July,  1897,  and  then  devoted  ten  days  to  the  investiga* 
tion  of  the  question  of  law  whether  that  allowance  could  be 
made  by  the  circuit  court,  and  whether  it  could  be  so  imposed 
as  a  lien  upon  the  remainder  in  the  real  estate  as  to  enforce  its 
payment — a  field  of  inquiry  which  the  court  must  investigate, 
and  in  which  aid  from  the  guardian  was  due  and  necessary. 
This  petition  was  denied,  as  already  stated,  and  an  appeal  taken 
to  this  court  At  substantially  this  stage  Mr.  Monroe's  retainer 
•came  about  As  to  that  Mr.  Bichardson  testifies:  ^  employed 
Mr.  Monroe,  with  whom  at  that  time  I  was  in  partnership,  to 
take  exclusive  charge  of  this  proceeding,  for  the  reascm  that  I 
wits  about  to  go  away  for  an  indefinite  ^^^  period,  and  be  ab- 
sent from  the  state,  and  also  for  the  reason  that,  it  being  a  mat- 
ter in  which  I  personally  was  intereeted,  I  thought  it  advisable 
to  have  it  in  charge  of  another  attorney.'' 

He  elsewhere  testified  that  an  additional  consideratioii  was 
the  diaracter  of  the  opposition  to  this  account,  which  had  devel- 

4yped  oat  of  the  appointment  of  Mr.  Malloij  as  genoal  goaid* 
Aa.  St.  vLti^  v«L  Lzzznr-w 


M0  Ambbican  Statb  Bbpobts^  VoL  84L   [Wiigohoi, 

ian,  and  the  employment  by  him  in  that  capacity  of  an  attooff 
who  had  declared  vehement  antagonism  to  any  allowance  ki 
favor  of  the  guardian  ad  litem.    Mr.  Monroe  wrote  tbe  biH 
argued  the  appeal  in  this  court,  and,  after  the  remittitni,  cos- 
ducted  the  trial  before  the  referee  and  aigmnent  before  i& 
circuit  court  upon  this  petition  for  allowance,  and  presati 
«  bill  of  five  hundred  dollars  for  his  seryiees  up  to  the  cob- 
mencement  of  the  hearing  before  the  referee,  and  of  one  bo- 
dred  and  fifty  dollars  in  that  hearing,  to  which  £f^  doDii! 
was  added  by  the  court  for  the  argument  upon  the  referees  le- 
port.    In  Ihe  light  of  this  evidence,  we  are  unable  to  find  yslir 
fication  for  specific  charge,  as  for  a  disbursement  on  bebalf  rf 
the  estate,  for  Mr.  Monroe's  services,  other  than  upon  the  bell- 
ing before  the  referee.    The  earlier  procedure  involved  no&isg 
of  fact,  did  not  draw  into  consideration  either  the  conduct  or 
the  motives  of  the  guardian  ad  litem,  and,  the  reason  gif en  b; 
Mr.  Richardson  for  the  employment  of  Mr.  Monroe,  then  assB- 
ciated  with  him  in  partnership,  was  one  going  wholly  to  bii 
own  convenience    It  was  substantially  requesting  Mr.  Uonioe 
to  perform  Mr.  Bichardson's  own  duties  as  guardian  ad  lites 
during  the  latter^s  absence.    That  being  so,  and  no  ciiticisn 
being  suggested  that  Mr.  Monroe's  rendition:  of  the  eerrios 
was  not  as  effective  and  useful  as  would  have  been  Mr.  Bichaxi* 
son's  own,  the  character  and  amount  of  those  services  can  be 
taken  into  consideration  only  as  bearing  upon  the  amount  d 
proper  allowance  to  the  guardian,  and  the  charge  as  for  a  &• 
tinctive  disbursement  must  be  disallowed. 

*^  The  hearing  before  tbe  referee,  however,  presents  an  la* 
usual  and  difiScult  situation.  At  that  hearing  the  entire  coe- 
duct  of  Mr.  Bichardson  was  on  trial;  the  facts  as  to  the  detaS 
and  volume  of  the  services  rendered  by  him,  their  quality,  and 
the  embarrassments  and  opposition  under  which  they  were  pe^ 
formed,  all  were  to  be  investigated,  and  in  large  measure  must 
call  for  extended  examination  and  cross-examination  of  hinudf 
aai  a  witness.  All  this  would  have  rendered  his  conduct  of  & 
hearing  as  his  own  advocate  highly  embarrassing,  if  not  inh 
seemly,  and  to  this  extent  we  approve  the  action  of  the  refertf 
and  of  the  court  below  in  treating  Mr.  Monroe's  empkymoi 
and  payment  as  a  proper  disbursement;  nor  do  we  see  any  m- 
son  to  disapprove  the  amount  of  two  hundred  dollars,  fixe^ 
therefor,  which  is  upon  the  basis  of  twenty-five  dollars  per  daj. 
The  remaining  question  is  whether  the  amount  fixed  by  tb 
court  as  com]>^!6ation  for  the  guardian's  own  services  is  reaaoa* 
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bk  from  the  point  of  new  already  suggested  as  ilie  true  one. 
list  allowance,  largely  exceeding  the  amount  fixed  by  the  ref  • 
iee>  so  closely  corresponds  with  the  opinions  of  several  lead- 
Qg  members  of  the  bar  testifying  as  experts  that  we  cannot 
void  the  ccmviction  that  the  court  deemed  himself  substantia- 
lly controlled  thereby,  as  he  would  be  by  a  consensus  of  wit- 
esses  on  other  subjects.  Such,  however,  is  not  the  true  rule 
8  to  compensation  of  court  ofScers,  and  especially  of  attorneys 
or  services  of  a  professional  character.  On  that  subject  the 
pinions  of  others  in  the  same  profession  are  advisory  only, 
nd,  although  unanimous,  are  not  controlling.  Judges  are  as 
rell  able  to  form  correct  opinions  as  are  other  lawyers:  Taylor 
.  Chicago  etc.  B.  B,  Co.,  83  Wis.  645,  648,  63  N.  W.  866 ;  Bem- 
Dgton  ▼.  Eastern  By.  Co.,  109  Wis.  154,  84  N.  W.  898,  901; 
Vustees  ▼•  Greenough,  105  TJ.  S.  527;  Harrison  ▼•  Perea,  168 
J.  S.  311,  325,  18  Sup.  Ci  Bep.  129.  Again,  the  record  be- 
oie  ua  makes  apparent  that  the  lawyers  who  estimated  re- 
pondenf  s  services  at  five  thousand  dollars  gave  considerable 
reight  to  the  *^®®  hypothesis  that  the  value  of  the  property 
onserved  to  the  remaindermen  approximated  one  hundred  and 
Ifty  thousand  dollars.  This  was  not  the  fact.  A  mere  re- 
mainder in  property  or  in  a  fund  is  not  of  the  same  value  as 
he  fund  itself.  As  the  whole  cannot  be  greater  than  the  sum 
f  its  several  parts,  the  value  of  the  remainder  can  only  be  the 
alance  remaining  after  deducting  the  prior  estate,  which,  at 
be  age  of  the  life  tenant,  Mrs.  Buggies,  approximates  two- 
birds  of  the  property,  leaving  value  of  the  remainder  only 
bout  fif iy  thousand  dollars.  We  by  no  means  decide  that  this 
ariance  should  make  any  very  considerable  difference  in  tho 
air  value  of  the  services  rendered:  Smith  v.  Smith,  69  111.  313. 
7e  mention  it  because  the  expert  witnesses  evidently  gave  much 
reight  to  the  stated  value  of  the  estate,  some  of  them  justify- 
Qg  their  opinions  by  the  suggestion  that  three  per  cent  is  a 
MMleirate  collection  fee.  For  both  these  reasons  their  estimates 
.ot  only  did  not  constrain  the  court  to  an  allowance  of  five  thou- 
find  dollars,  but  they  hardly  supported  it. 
In  view  of  the  foregoing  considerations,  and  of  the  further 
act  that  most  of  Mr.  Bichardson^s  services  not  already  com- 
lensated  in  full  were  performed  before  this  court,  and  none 
f  them,  except  the  accounting,  before  the  circuit  judge  who 
oade  the  order  appealed  from,  we  have  considered  the  whole 
ubject  as  an  original  one,  and  reach  the  following  eonclu- 
ions:  1.  That  the  respondent  is  already  paid  in  full  for  his 
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on  the  merits  in  dicnit  couit,  vhidi,  by  the  njiO* 
solved  wan  tbin  one-third  of  ail  time  spent  by,  bim;  2.  Thit 
the  disbmswiMmts  for  expenses  of  tntTel,  seventeen  ddhn  ml 
£ftj  cents^  should  be  allowed;  3.  That  not  moie  fbin  tvo  bn- 
dred  and  fifty  doUars  to  Mr.  Flanders  and  two  hnndied  doIbB 
to  Mr.  Monroe  can  be  approved  aa  qiecifie  expenses  dmgtde 
to  the  estate  for  serrioes  other  than  such  as  shoald  bave  beet 
perfonned  bj  the  goardian  ad  litem;  and  4.  Tbat  a  fail  iii 
reasonable  allowance  to  the  gaardian  ad  litem  for  all  senkeiai 
wodky  other  than  those  in  the  circuit  oonrt,  abeady  oompesBiU 
bj  payment  of  "**  two  hondied  and  fifty  dollars,  la  the  son  of 
two  thousand  five  hundred  dollars,  and  interest  oa  aU  wk 
credits  from  July  19,  1897.. 

By  the  Court  The  order  appealed  from  is  lereraed,  ui 
the  cause  ramanded  with  directions  to  enter  order  aDovuf 
the  guardian  ad  litem  for  all  servioea  and  exp^isea  8ie  8ia 
of  two  thousand  nine  hundred  and  sixty-seven  ddUara  and  fflj 
cents,  with  interest  from  July  19,  1897,  with  provisioDfl  k 
lien  and  enforcement  as  in  the  leversed  order. 


Qoardian  ad  Utssa.— An  attorney  at  law  acting  as  the  gau^ 
ad  tttem  of  an  infant  must  look  to  the  court  alone  for  tbe  aiaoo^ 
ef  hiB  compaisation.  No  other  or  greater  amount  than  tbat  aBovtl 
h(y  the  court  can  be  coUected:  Bnglebert  v.  Troxell,  40  Net  lA 
sa  Am.  8t  Bepw  068^  58  N.  W.  852.  A  guardian  ad  litem  ctBOot 
bind  those  whom  he  represents  by  a  contract  with  an  sttone> 
hiB  compensation  in  the  suit:  Cole  v.  Superior  Court,  68  Oa 
Bepw  7& 
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PITTSBURO  TESTING  LABOHATOBT  v.  MILWAOTB 
ELECTBIC  RAILWAY  AND  LIGHT  COMPANY. 

(UO  Wis.  ess.  88  N.  W.  502.] 

injNIGIPAI«  OOBPOBATIONS-lfEGSANIOB*  LIBN&-<k 
grounds  of  public  policy,  the  mechanic's  lien  laws  do  not  b  If 
absence  of  express  provisions,  apply  to  public  buildings  eredsfl  V 
states,  counties,  and  towns  for  public  use. 

MBGHANICS'  LIBNS-QUASI  FUBUO  OOBPOBATIOXS' 
Under  a  general  mechanic's  lien  law,  no  lien  attaches  to  api^ 
ticular  part  of  a  railroad,  or  property  of  any  other  quasi  pov 
corporation,  easential  to  lla  optfation  and  maintenance  for  paur 


hLBOHAKICSr  LI1BN8,  WHBK  BNFOBCBD-QnAfil  ?^ 
UO  GOBFOBATIONS.— Under  the  general  language  of  a  aaecbaiirt 
UsB  law.  a  Usn  may  be  enforced  against  such  structMrsa  and  inT 


[inoy  'Ol.]  PirraBUBG  Laboratory  v.  Milwaukbr  btc.  Co.  949 

rty  oT  a  railway  or  other  quasi  public  corporation  as  are  not 
isential  to  the  operation  and  maintenance  of  the  railway  or  other 
usliiesB  for  the  public  pturposes  for  which  it  was  established. 

liCECHANIG'S  LIBN— STRJOBT  RAILWAY  AND  BLDO 
■!RIO  LIGHT  COMPANY.— A  contractor  may  enforce  a  mechanic's 
en  against  a  new  power-house  of  a  street  railway  and  electric 
i^lit  company,  where  it  is  admitted  that  such  power-house  is  not 
Bsentlal  to  the  operation  and  maintenance  either  of  the  company's 
treet  railway  or  of  the  electric  light  plant  for  the  public  purposes 
or  'wblch  the  company  was  established* 

Soyt  ft  Owell  and  F.  M.  Hoyt,  for  the  appeUani 

Hiller,  Noyea  ft  Miller  and  Qeorge  H.  JSojes,  for  the  xe- 
pondent. 


CASSODAY,  C.  J.  TMb  is  an  appeal  from  an  ord^ 
mstaining  a  demurrer  to  the  complaint  to  enforce  a  aubcon- 
Tactor'B  lien  upon  the  premises  described*  The  complain^ 
ifter  alleging  that  during  the  times  therein  mentioned  the 
plaintiff  was  a  oorporation  located  at  Pittsburgh  Pennsylyania, 
ind  that  the  defendant  the  Milwaukee  Electric  Bailway  and 
Light  Company  was  a  corporation  located  at  Milwaukee  and 
[>rganiz^  to  engage  and  engaged  in  the  business  of  operating 
In  the  city  of  Milwaukee  a  system  of  street  railways  and  an  elec- 
tric light  and  power  plant,  and  that  the  defendants  Warren 
Bind  John  Boberts  were  copartners  engaged  in  the  business  of 
ciyil  engineers  and  contractors,  alleges,  in  effect,  that  the  elec* 
trie  company  sells  electric  light  and  power  produced  at  such 
plant,  and  has  a  contract  with  the  city  of  Milwaukee  for  light- 
ing certain  streets  therein,  which  contract  was  entered  into 
December  15, 1895,  and  by  its  terms  expires  December  15, 1900; 
that  the  electric  company  is  now  engaged  in  canning  out  and 
completing  such  contract  by  means  of  its  plant  and  appliances 
*'other  than  the  new  power-house  hereinafter  mentioned*';  that 
the  electric  company  had,  long  prior  to  entering  upon  the  con- 
struction  of  such  new  power-house,  constructed  power-houses 
in  various  parts  of  the  city  and  placed  therein  proper  engines, 
boilers,  and  machinery,  and  has  ever  since  operated  and  used, 
and  is  now  operating  and  using,  the  same  for  the  purpose  of 
producing  electricity;  that  the  last-named  power-houses  and 
appliances  therein  contained  are  amply  sufficient  for  the  pur- 
pose of  supplying  ^^  with  electricity  and  operating  the  sys- 
tem of  street  railways  and  electric  light  and  power  plants  of 
the  electric  company  as  they  have  been  heretofore  and  now 
are  constructed  and  carried  on,  and  sufficient  to  enable  it  to 
cany  out  <uid  fulfill  its  contract  with  the  city  until  the  expira- 
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tion  thereof;  that  the  electric  company  is  contemplatiiig  ei« 
tensions  and  additions  to  its  system  of  street  railways  snd  to 
its  lighting  and  power  plants;  that  to  operate  such  ^sterns 
and  plants  when  so  increased  and  extended  as  contemplated  t 
new  power-house  is  necessary;  that  for  the  purpose  of  eonstract* 
ing  such  new  power-house  the  electric  company,  in  1898^  camed 
plans  and  specifications  to  be  prepared  and  made  therefor  by  an 
architect  of  the  city;  that  prior  to  February  6,  1899,  Warren 
Boberts  &  Co.  were  employed  by  and  Altered  into  a  oontzael 
with  the  electric  company  to  perform  work  and  labor  and  to 
furnish  materials  according  to  plans  and  specifioations  in  and 
about  the  erection  and  construction  of  a  brick  building  to  be 
used  as  such  new  power-house  owned  by  the  electric  company, 
and  situated  on  the  land  therein  specifically  described;  tbat 
in  and  by  such  contract  it  was  prorided  that  all  the  structml 
material  used  and  employed  in  the  construction  of  such  build- 
ing should  be  tested  and  inspected  by  this  plaintiff  at  the  ex- 
pense of  Warren  Boberts  &  Go. ;  that  prior  to  February  6, 1899, 
the  plaintiff  was  employed  as  subcontractor  by  Warren  Bob^ 
&  Co.,  under  their  contract  with  the  electric  company,  to  test 
and  inspect  such  structural  material;  that  as  such  stbcon- 
tractor,  under  such  employment,  the  plaintiff  performed  work 
and  labor  for  Warren  Boberts  ft  Co.  between  February  6,  1899, 
and  August  19,  1899 — that  is  to  say,  inspected  and  tested  the 
structural  material  used  and  employed  by  Warren  Boberts  ft 
Co.  in  the  construction  of  such  building  under  and  pursuant 
to  the  proyisions  of  the. plans  and  specifications  aforesaid;  that 
the  exhibits  attached  contain  a  true  and  correct  statement  of 
the  work,  tests,  and  inspections  ^^  thus  performed  by  the 
plaintiff,  showing  the  amount  of  work  done  and  the  prices 
therefor ;  that  such  prices  were  the  prices  agreed  upon  b^een 
the  plaintiff  and  Warren  Boberts  &  Co.  for  the  doing  of  such 
work;  that  all  of  such  work  and  labor  was  done  and  performed 
upon  structural  material  which  was  sold  and  furnished  to  be 
used,  and  which  was  actually  used,  by  Warren  Boberts  &  Co.,  in 
the  construction  and  erection  of  such  new  power-house;  that  such 
new  power-house  stands  and  is  situated  upon  two  lots  therein 
described;  that  the  electric  company,  at  the  time  of  making 
such  contract  with  Warren  Boberts  ft  Co.,  was,  and  ever  since 
has  been,  and  now  is,  the  owner  of  the  land  and  of  the  new 
power-house  building  situated  thereon ;  that  the  same  does  not 
exceed  one  acre  in  extent,  and  is  within  the  limits  of  the  city; 
tiiat  the  last  date  of  the  performance  of  such  labor  of  this  plain- 
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tiff  was  August  19,  1899 ;  that  September  20,  1899,  this  plain- 
ly tiff  gave  to  the  electric  company  the  notice  of  its  claim  for  a 
lien  and  statement  thereof,  of  which  true  copies  are  thereto 
attached;  that  October  13,  1899,  this  plaintiff  gave  to  the  elec- 
tric company  the  notice  and  statement  of  the  work,  tests,  and 
inspections,  of  which  true  copies  are  thereto  attached;  that 
November  29,  1899,  this  plaintiff  duly  filed,  as  required  by  law^ 
its  claim  for  lien  for  the  amount  due  and  owing  to  it  from 
Warren  Boberts  &  Co.,  in  the  office  of  the  clerk  of  the  circuit 
court  for  Milwaukee  county,  a  copy  of  which  claim  for  lien 
is  thereto  attached;  that  such  claims  and  all  the  allegations 
thereof  are  true,  and  are  thereby  made  a  part  of  tiiis  com- 
plaint; that  one  year  has  not  elapsed  between  the  doing  of  such 
work  and  labor  and  the  commencement  of  this  action;  that 
there  is  now  due  and  owing  to  the  plaintiff  from  Warren  Bob- 
erts &  Co.,  by  reason  of  such  claim,  seven  hundred  and  seventy- 
seven  dollars  and  twenty-nine  cents,  and  interest  thereon  from 
August  19,  1899.    Wherefore,  the  plaintiff  demands  judgment 
that  the  amount  of  its  lien  be  ascertained  and  adjudged  and 
enforced  against  such  premises,  with  costs. 

^'^  The  question  presented  is  whether  the  facts  stated  are 
sufficient  to  entitle  the  plaintiff  to  a  subcontractor's  lien  upon 
the  premises  described,  under  the  statutes  of  this  state,  for 
the  work  and  labor  performed:  Stats.  1898,  sees.  1775,  1775a, 
3314,  3315.  The  statutes  declare,  in  general  terms,  in  effect^ 
that  the  party  performing  such  work  and  labor  shall  have  a 
hen  upon  such  building  and  the  interest  of  the  owner  there- 
of therein  upon  compljdng  with  the  provisions  of  such  statutes: 
Stats.  1898,  sees.  1775,  1775a,  3314,  3315.  It  is  virtually  con- 
ceded that  the  facts  alleged  would  entitle  the  plaintiff  to  such 
lien  if  the  premises  were  owned  by  a  private  party,  and  used 
for  private  purposes.  But  it  is  claimed,  and  the  trial  court 
manifestly  held,  that  such  statutes  are  not  applicable  to  prop- 
erty of  a  quasi  public  corporation  engaged  in  operating  a  sys- 
tem of  sti^  railways  and  an  electric  light  and  power  plant 
in  the  city  of  Milwaukee.  In  support  of  such  claim  counsel 
rely  upon  certain  decisions  of  this  court;  and  counsel  for  the 
plaintiff  rely  upon  certain  other  decisions  of  this  court  in  sup- 
port of  its  claim  for  a  lien  herein.  We  shall  not  here  under- 
take to  harmonize  or  reconcile  all  such  decisions,  much  less 
all  that  has  been  said  in  the  different  opinions  in  support  of 
such  decisions;  but  we  will  attempt  to  decide  this  case  in  ac- 
cordance with  the  principles  of  law  applicable  to  the  facts 
stated. 
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The  early  case  of  Hill  t.  La  Ci088e  etc  B.  B.  Co,  11  Wia 
214,  221,  was  an  action  to  enforce  a  mecbanic'8  lien  for  build* 
ing  a  part  of  a  brick  block,  which,  had  it  been  completed  ac- 
cording to  the  contract,  would  have  extended  ^ong  the  whole 
front  of  the  block,  upon  the  street,"  being  four  hundred  and 
twenty  feet,  and  to  the  depth  of  fifty-fiye  feet,  and  constituted 
the  defendant's  depot  in  Milwaukee.    The  ^judgment  was  re> 
covered  by  default,  and  was  entered  for  a  lien  upon  the  interest 
of  the  company  in  the  whole  block  41/'    On  the  application 
of  the  company  for  a  modification  of  the  judgment,  it  waa 
made  to  appear  ''that  the  railroad  track  was  laid  across  the  ^** 
east  part  of  the  block  between  the  buildings  and  the  liver;  that 
the  whole  block  was  not  necessary  or  couTenient  for  the  use 
of  the  buildings  erected,  which  were  designed  for  stores  and 
offices";  and  thereupon  the  court  modified  the  judgment  ^ao  as 
to  confine  the  lien  to  the  west  sixty  feet  of  the  particular  lots 
on  which  the  building,  as  far  as  erected,  actually  stood.**    On 
the  appeal  by  the  plaintiff  from  such  modified  judgment  tiie 
same  was  reversed  by  this  court,  which  held  that  the  plaintiff 
was  entitled  to  a  lien  upon  one  acre  in  the  block;  and  that, 
as  the  block  exceeded  an  acre,  it  was  necessary  for  the  conrt  to 
determine  to  what  portion  of  the  block  the  lien  extended ;  and 
so  this  court  came  to  the  conclusion  ''that  the  lien  of  the  ap- 
pellants was  equivalent  to  a  mortgage  by  the  company  of  an 
acre}  in  the  block,  and  that  it  should  be  adjudged  to  cover  the 
south  one  acre  of  the  block,  extending  from  the  river  to  the 
street,  and  that  it  should  be  so  sold  as  to  leave  what  remained 
to  the  company  in  a  compact  form,  extending  also  from  the 
river  to  the  street.''    The  court  reached  that  conclusion  ex- 
piessly  because  the  premises  were  "at  the  very  end  of  the 
road,  and  where,  from  the  very  nature  of  the  premises,   it 
would  be  more  convenient  to  both  parties"  that  they  should 
be  so  divided,  in  order  that  each  party  should  "have  access 
both  to  the  river  and  the  street."    As  the  land  was  situated 
at  the  very  end  of  the  railway  tracks,  the  lien  could  be  thna 
enforced  without  destroying  any  of  the  corporate  franchises  of 
the  company.    The  enforcement  of  the  lien  could  at  most  only 
result  in  acquiring  some  of  the  property  of  the  corporation  not 
essential  to  the  enjoyment  of  such  corporate  franchises.     Upon 
that  ground  the  decision  may  be  sustained,  although  the  rea- 
soning of  the  opinion  may  not,  in  all  respects,  be  approTed. 
In  fact,  the  learned  justice  who  wrote  the  opinion,  in  a  note 
to  the  case,  states  that  some  of  such  reasoning  was  inapplica- 
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bla    The  decimaa  seems  to  have  gone  largely  np<m  tbe  ground 
of  the  superior  equity. 

^^  Two  yeaiB  after  that  decision,  a  mechanic's  lien  in  favor 
of  a  subcontractor  was  emforced  by  this  court  against  tbe  depot 
of  a  railroad  company  and  a  certain  amount  of  laud  upon 
which  it  was  situated,  seemingly  without  reference  to.  or  con* 
fiideration  of  the  question  whether  the  corporate  franchisee 
of  the  company  were  thereby  destroyed  or  impaired:  Carney 
▼.  La  Crosse  etc  B.  B.  Co.,  16  Wis.  503,  509.  At  the  same 
term  of  the  court  it  was  held  that  a  municipal  corporation  wa» 
not  liable  to  garnishment  in  an  attachment  suit:  Bumham  v. 
Fond  du  Lac,  15  Wis.  193, 82  Am.  Dec.  668.  That  case  was  fol- 
lowed in  Buflham  t.  Bacine,  26  Wis.  449,  and  Merrell  y.  Camp* 
bell,  49  Wis.  535, 35  Am.  Bep.  785, 5  K  W.  912.  Upon  the  prin* 
dple  involyed  in  those  cases,  it  was  subsequently  held  by  this 
oourt  that  the  lien  of  a  subcontractor,  imder  the  statute,  did  nofc 
extend  to  machinery  furnished  by  him,  and  placed  in  a  building 
constituting  a  part  of  the  waterworks  of  a  city:  Wilkinson  t» 
Hoffman,  61  Wis.  637,  21  N.  W.  618.  This  was  not  put  upon 
the  ground  that  the  general  language  of  the  statute  (section 
8314)  was  not  broad  enough  to  authorize  such  lien,  but  on 
the  grounds  of  public  policy,  and^  because  the  objects  of  mu- 
nicipal  government  forbid  that  the  clause  of  the  statute  re* 
fened  to  should  be  held  applicable  to  machinery  placed  in  a 
building  constituting  a  part  of  the  dty  waterworks;  that  it 
stood  upon  the  same  ground  as  where  material  is  furnished 
for  a  county  courthouse,  jail,  public  school  building,  or  other 
pubHc  building,  which  are  held  to  be  exempt  from  the  opera- 
tion of  mechanic's  lien  laws;  and  that  upon  the  grounds  of 
public  necessity  and  convenience  it  was  held  that  the  lien  did 
not  attach.  That  case  has  been  repeatedly  approved  by  this 
conrt:  Platteville  ▼.  Bell,  66  Wis.  326,  28  N.  W.  404;  Chap- 
man  etc.  Mfg.  Co.  ▼.  Ocoiito  W.  Co.,  89  Wis.  264-271,  46  Am. 
St.  Bep.  830,  60  N.  W.  1004;  Strike  v.  Wisconsin  etc.  Ins. 
Co.,  95  Wis.  586,  70  N.  W.  819.  *A  prominent  author  states 
that:  ''On  the  groimds  of  public  policy,  the  mechanic's  lien 
laws  do  not,  in  the  absence  of  express  provisions,  apply  to 
public  buildings  erected  by  states,  counties,  and  towns  for  pub« 
lie  use*':  ^*^  2  Jones  on  Liens,  2d  ed.,  sec.  1376,  citing  many 
adjudications  from  numerous  states.  In  support  of  the  propo- 
sition, see  Leonard  v.  Brooklyn,  71  K  Y.  498,  27  Am.  Bep. 
80;  Parke  Co.  Commrs.  t.  OTonnor,  86  Ind.  531,  44  Am. 
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Bep.  SS8.  The  same  rule  is  there  stated  as  applying  to  Bcboci- 
houaes  and  waterworks  so  erected  for  public  uae.  The  ''piiUk 
policy^  mentioned  seema  to  be  nothing  more  than  an  enforce 
ment  of  the  old  common-law  rol^  aa  stated  by  Savage  C.  J^ 
that:  ''When  a  statute  is  general^  and  any  prerogative  lig^ 
title,  or  interest  would  be  devested  or  taken  from  the  king,  in 
•och  case  he  shall  not  be  bound,  unless  the  statute  is  made 
by  express  words  to  extend  to  him":  People  ▼.  Heridmer,  4 
Cow.  348,  15  Am,  Dec.  379.  In  an  earlier  case  in  the  bum 
state,  it  was  said  that:  "In  a  rq)re86ntatLve  goyemment,  wben 
the  people  do  not  and  cannot  legally  act  in  a  body,  where  their 
power  is  delegated  to  others,  and  of  necessity  must  be  exercised 
by  them,  if  exercised  at  all,  the  reason  for  applying  the  maxia 
is  equally  cogent  •  •  •  •  On  the  ground  of  expediency  and  pub- 
lic conveniesice,  this  was  necessary.  As  an  attribute  of  aof- 
ereignty,  it  was  equally  important  to  be  preserved'':  Peiqde  t. 
Gilbert,  18  Johns.  229. 

The  role  thus  stated  by  Chief  Justice  Savage  was,  at  n 
early  day,  expressly  sanctioned  by  the  supreme  court  (A  tlie 
United  States,  and  they  added  that:  "The  doctrine  that  & 
government  should  not,  unless  named,  be  bound  by  an  act  of 
limitations,  is  in  accordance  with  that  just  cited  from  Ba^n, 
becauae,  if  bound,  it  would  be  barred  of  a  right;  and  in  sD 
such  cases  is  not  to  be  construed  to  be  embraced  unless  named, 
er,  what  would  be  equivalent,  unless  the  language  is  sudi  ai 
to  show  clearly  (that  such  was  the  intent  of  the  act  •  ...  like 
real  ground  is  a  great  principle  of  public  policy,  which  be 
longs  alike  to  all  governments,  that  the  public  interest  sbould 
not  be  prejudiced  by  the  negligence  of  public  officers  to  wfaosa 
care  they  are  confided'' :  United  States  t.  Enight,  14  Pet  31& 
See,  also.  Dollar  Sav.  Bank  y.  United  States,  19  WalL  239; 
United  States  v.  Herron,  20  Wall.  263.  As  stated  in  aoe  d 
these  cases,  the  same  principle  has  been  decided  in  sev^al  d  j 
the  states,  and  ^^^  all  upon  the  same  ground.  In  some  rf 
the  cases  it  is  held  that  tHe  statutes  of  limitation  do  not  run 
against  the  state  unless  expressly  declared:  People  ▼.  QiBoet, 
18  Johns.  229 ;  Commonwealth  v.  Hutchinson,  10  Pa.  St  4(*« 
In  other  cases  the  rule  has  be^  applied  to  the  discharge  d 
bankrupts  or  insolvents.  In  the  administration  of  goyemmeBt 
the  municipality  is-  the  agency  of  the  state. 

The  question  recurs  whether  the  rule  applicable  to  mimi-'l 
cipaUties  applies  also  to  quasi  public  corporations.     Upon  M 
question  there  seems  to  be  a  divendty  of  opinion:  2  J<meB  oa 
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laenz,  sees.  1378,  1618  et  seq.  There  can  be  no  question  in 
this  etate  but  that  electric  railway  corporations,  as  well  as 
other  railway  corporations,  although  constructed  for  the  pri- 
vate emolument  of  those  engaged  in  such  enterprises,  are  high- 
ways, which  have,  nevertheless,  been  established  under  the 
authority  of  law,  and  primarily  for  the  convenience  and  ben- 
efit of  the  public.  They  both  have  the  right  of  eminent  do- 
main: Const,  art  1,  sec.  13;  Stats.  1898,  sees.  1845-1863a. 
Such  being  the  relationship  between  the  corporation  and  the 
public,  the  supreme  court  of  the  United  States  has  held  that: 
^'Ordinary  lien  laws  giving  to  mechanics  and  laborers  a  lien 
<m  buildings,  including  the  lot  upon  which  they  stand,  or  a 
lien  upon  a  lot  or  farm  or  other  property  for  work  done 
thereon,  or  for  materials  furnished  in  the  construction  or  re^ 
pair  of  buildings,  should  not  be  interpreted  as  giving  a  lien 
upon  the  roadway,  bridges,  or  other  property  of  a  railroad  com- 
pany that  may  be  essential  in  the  operation  and  mainteDance 
of  its  road  for  the  public  purposes  for  which  it  was  estab^ 
lished*':  Buncombe  Co.  Commrs.  v.  Tommey,  115  U.  S.  122, 
5  Sup.  Ct  Rep.  626,  1186^ 

In  that  case  Mr.  Justice  Harlan,  speaking  for  the  whole 
court,  said,  in  effect,  that  '^a  different  construction  of  the 
statute  would  enable  parties  having  liens''  for  small  amounts 
^to  destroy  a  public  highway,  and  defeat  the  important  objects 
which  the  state  intended  to  subserve  by  its  construction.  No 
fsuch  intention  should  be  imputed  to  the  legislature  *^  unless 
the  words  of  the  state  clearly  require  it  to  be  done":  Bun- 
combe Co.  Commrs.  v.  Tommey,  116  XJ.  S.  129,  5  Sup.  Ct 
Bep.  626,  1186.  Thus  it  has  been  held  in  Pennsylvania  that 
*'the  results  to  be  produced  to  the  public  by  public  corpora- 
tioBs"  for  building  bridges,  turnpikes,  railroads,  and  the  like 
^'cannot  be  disturbed  by  the  seizure  by  creditors  of  any  part  of 
the  property  essential  to  their  active  operations":  Foster  v. 
Fowler,  60  Pa.  St  27.  Debts  against  such  corporations  must 
be  recovered  in  the  ordinary  way,  so  as  to  allow  them  to  pro- 
gress with  their  undertaking,  and  accommodate  the  public :  • 
Foster  v.  Fowler,  60  Pa.  St.  27.  Such  rules  were  applied  in 
that  case  to  a  corporation  for  introducing  water  into  a  town 
for  the  accommodation  of  its  inhabitants :  Foster  v.  Fowler,  60 
Pa.  St  27.  The  principle  involved  in  that  case  was  approved 
in  a  later  case  in  the  same  court,  ^Vhere  a  mechanic's  lien 
was  sustained  on  the  ground  that  the  public  was  not  directiy 
interested  in  the  business  of  the  defendant  corporation" :  Girard 
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etc*  Co.  T.  Southwark  F.  Go.,  105  Pa.  St  248.  And, 
also,  866  Guest  t.  Merioa  Water  Co.,  142  Pa.  St  610,  615, 
21  AtL  1001;  BeynoldB  ▼.  BcTnolds  etc  Co.,  169  Pa.  St  626, 
47  Am.  St  Bep.  935,  32  Aa  537.  On  the  other  hand,  it  hu 
be»i  held  in  the  same  state  that:  'Ijands  pmchaBed  by  a  nil* 
road  company  beyond  what  are  actually  dedicated  to  oorponte 
purposes  are  bound  by  the  lieu  of  judgments  against  the  cor- 
poration, and  are  liable  to  be  levied  in  execution,  and  sold  hj 
the  sheriff,  as  are  the  lands  of  any  other  dd>tor;  but  the  iw- 
duiser  at  such  sale  takes  only  that  whicli  is  not  necessary  for 
the  full  enjoyment  and  exercise  of  the  corporate  franchise,  110 
matter  how  acquired  by  the  corporation":  Plymouth  B.  B.  Co. 
▼.  Colwdl,  89  Pa.  St  837,  80  Am.  Dec  526. 

And  yet  in  the  same  case.  Woodward,  J.,  speaking  for  Ai 
court,  said:  'Though  the  corporation,  in  respect  to  its  capiti], 
is  primte,  yet  it  was  created  to  accomplish  objects  in  whi(^  the 
public  have  a  direct  interest,  and  its  authority  to  hold  lindi 
was  conf^red  that  these  objects  might  be  worked  out  'BkCf 
shall  not  be  balked,  therefore^  by  either  the  act  of  the  ens* 
pany  itself  or  of  its  creditors.  For  the  sake  of  the  public,  what- 
ev^  is  essential  to  the  corporate  functions  shall  be  retained 
by  the  corporation" :  Plymouth  R  R  Co.  ▼.  Colwell,  39  Pa.  8t 
839,  80  Am.  Dec.  526.  *^  See,  also,  Oakland  By.  Co.  ▼.  Ett- 
nan,  56  Pa.  St  203.  The  role  of  construction  mentioned,  and 
some  of  the  adjudications  cited  in  support  of  it,  haire  repeat- 
edly  been  sanctioned  or  recognized  by  this  court:  Tellow  Biv«r 
Imp.  Oa  ▼.  Wood  Co.,  81  Wis.  660,  562,  51  N.  W.  1004, 17  L 
B.  A  92,  and  note;  Fond  du  Lac  W^i  Co.  t.  Fond  do  Lac,  tt 
Wis.  822,  329,  52  N.  W.  439;  Chapman  Yalye  Mfg.  Co.  t. 
Oconto  W.  Co.,  89  Wis.  264,  46  Am.  St  Bep.  830,  60  N.  W. 
1004;  Chicago  etc.  R  R  Co.  ▼.  Milwaukee,  89  Wis.  506,  6! 
N.  W.  417;  State  v.  Anderson,  90  Wis.  650,  63  N.  W.  746; 
Wright  V.  Milwaukee  etc.  Co.,  95  Wis.  29,  60  Am.  St  Bep. 
74,  69  N.  W.  791 ;  Chicago  etc  R  R  Co.  v.  Forest  Co.,  95  Wia 
80,  89,  70  N.  W.  77;  State  v.  Anderson,  97  Wis.  114,  72  N.  W. 
386.  In  a  recent  case  Mr.  Justice  Marshall  said:  'M^uch  coo- 
fusion  often  happens  from  a  failure  to  distinguish  between 
those  franchises  that  are  corporate  in  a  strict  legal  sense  and 
not  really  property  of  the  corporation,  and  franchises  acquired 
by  a  corporation  after  corporate  existence  commenced,  l^t  it 
may  part  with  if  they  be  assignable,  or  be  deprived  of  with- 
out corporate  existence  being  affected,  and  which  may  surrin 
the  death  of  the  corporation*':  State  ▼.  Portage  City  etc  Co., 
107  Wis.  446,  83  N.  W.  699. 
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The  rule  to  be  dedaoed  from  the  best  considered  ceaee  seems 
to  be  that  a  railway  is  an  entirety^  and  that  under  the  g^i- 
eral  langmige  of  a  statute  no  lien  attaches  to  a  paiticolar  fseo- 
tkm  or  part  of  the  road  essential  to  its  operation  and  main- 
tenance for  public  purposes;  but  that,  under  the  general  Ian- 
^oage  of  such  statutes,  a  lien  may  be  enforced  against  sudi 
structures  and  property  of  the  corporation  as  aie  not  essential 
to  the  operation  and  maintenance  of  the  railway  for  the  pub- 
lic purposes  for  which  it  was  established.  In  addition  to  the 
authorities  cited,  see  National  etc.  Works  y.  Oconto  etc  Co., 
52  Fed.  43 ,  68  Fed.  1006 ;  2  Jones  on  liens,  2d  ed.,  sees.  1618, 
1619';  3  Elliott  on  Bailroads,  sees.  1066-1075.  In  one  of  these 
sections  Mr.  Elliott  says:  '^he  courts  will  not  presume  that 
the  legislature  intended  to  subject  the  public  to  the  annoyances 
and  incouY^ences  ^^^  which  would  necessarily  attend  the 
enforcement  of  a  mechanic's  lien  against  a  railroad  under  a 
general  mechanic's  lien  law,  and  will  not  so  construe  it,  un« 
lesB  such  an  interpretation  is  clearly  required^' :  Elliott  cm  Bail- 
roads,  sec.  1066. 

The  distinction  between  the  cases  where  liens  cannot  be  en- 
forced against  a  particular  structure  or  section  of  a  railway, 
essential  in  its  operation  and  maintenance  for  the  public  pur- 
poses for  which  it  was  established,  and  the  cases  where  the  lien 
may  be  enforced  against  a  particular  structure  belonging  to 
such  corporation,  but  not  so  essential  to  its  operation  and  main- 
tenance, and  hence  which  may  be  taken  from  the  corporation 
without  destroying  or  impairing  its  corporate  franchises,  has 
not  always  been  observed  in  this  court    The  question  is  not 
whether  the  legislature  may,  in  its  wisdom,  authorize  the  en- 
forcement of  such  lien  in  any  case,  but  whether  the  general  lan- 
guage of  our  statute  shall  be  so  construed  as  to  authorize  a 
pro  tanto  destruction  of  the  corporate  functions  created  as  an 
entirety,  and  primarily  for  the  benefit  of  the  public.    In  other 
words,  courts  are  not  authorized,   in  the  construction  of  such 
^neral  language,  to  repeal  pro  tanto  the  charter  of  a  corpora- 
tion so  created  primarily  for  the  public  benefit,  especially  in 
violation  of    a  well-established  rule  of  construction  of    such 
general  statutes  so  far  as  public  rights  are  concerned.    Such 
rule  was  not  observed  in  Carney  v.  La  Crosse  etc.  B.  R  Co., 
15  Wis.  503,  and  the  more  recent  case  of  Purtell  v.  Chicago 
etc  Co,  74  Wis.  132,  42  N.  W.  265.    In  the  case  at  bar  it  is 
Admitted  that  the  defendant  was  engaged  in  carrying  out  and 
completing  its  contract  with  the  city  by  means  of  its  plant  and 


958  Ambbican  Statk  Ebpobtb,  VoL  84  [Wisconaa. 

applianoet  '*othear  tbin  the  neir  power-haose^'  in  qpMxm.  h 
ofher  wordBy  it  is  admitted  tibat  the  nev  powi 
which  the  lie^  is  aou^t  to  be  enforced,  was  nol 
operation  and  maintenance  of  the  defendant's  sysbem  of  8tz«^ 
ndlwajB,  and  an  electric  light  and  power  plant  for  the  pnblie 
pnipoees  for  which  the  defendant  corporation  was  establishd 
It  f oUowB  •«  from  what  has  been  said  that  flie  phintia  » 
entitled  to  sach  lien. 

By  the  Ck>uit.  The  order  of  the  circuit  court  is  revend, 
and  the  cause  is  remanded  with  directions  to  orcmile  tiie  dft- 
murrer  and  for  f nrther  proceedings  according  to  law. 

Bardeen,  J.,  took  no  part 


Xeehanid's  Xden-PabUe  Bididing.—  Mecbanle^  Hens  canteg^ 
ated  against  pubUc  buildings  only  when  the  right  to  OTWJjJ 
conferred  by  the  statute:  Atascosa  County  t.  Angus,  83  ™v*r 
20  Am.  St  Rep.  637.  18  a  W.  563;  Mayrhof er  ▼.  Board  of  W» 
tion,  89  GaL  lia  23  Am.  St  Rep.  461.  26  Pac.  646;  monoP^^J 
note  to  La  Crosse  etc.  R.  R.  Co.  y.  Vanderpool.  78  Am.  Dec. » 
Such  a  lien  against  a  public  building  cannot  be  enforced  °J}Jr 
of  the  property  when  its  use  is  necessary  to  the  *dintaWWQ« 
oH  governmental  affairs:  Noonan  y.  Hastlngyi,  101  Ky.  312^  1z  as. 
8t  Rep.  419,  41  8.  W.  32. 

Xechanic'a  Lien— Ouaai  PabUc  BulldixisB.— The  P^'^'P^^-^J"! 
electric  light  corporation  is  subject  to  mechanics'  liens:  Ba^ 
liumber  Oa  y.  Marion  etc.  Co.,  48  Kan.  187,  80  Am.  St  B«^^ 
80  Pac.  117.  A  railroad  is  not  subject  to  such  Uens,  tboogn  w 
buildings  may  be.  A  stable  used  by  a  horse  railroad  <^^P^.' 
subject  to  a  mechanic's  lien:  Bee  the  monographic  note  to  i* 
Crosse  etc  B.  B.  Oo.  y.  Tanderpool,  78  Am.  Dee.  6B& 
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AKTtEOTS  for  past  offenaes,  when  must  be  Jnstlfled  by  warranty 
692. 

for  violating  a  municipal  ordinancOt  when  Jnstlfled  without  * 
warrant,  690,  691. 

force  which  may  be  nsed  in  making,  696. 

miademeanors,  arrest  for  without  warrant,  when  JiiBtiflable» 
688-69a 

misdemeanors  other  than  breaches  of  the  peace,  arrest  for  with- 
out warrant,  688. 

misdemeanors,  resisting  arrest  for,  when  Justifiable,  699. 

official  character,  ofllcer  should  make  known  before  attempt- 
ing, 696. 

official  character,  want  of  knowledge  of  may  Justify  resistance- 
to,  699. 

policemen,  authority  of  to  make,  680. 

resistance  to  Is  not  Justified  by  the  innocence  of  the  person 
sought  to  be  arrested,  698,  700. 

resistance  to  lawful  is  not  Justified,  698. 

resistance  to  without  a  warrant,  when  Justifiable,  69flL 

resisting  because  of  void  warrant,  697. 

resisting  because  of  want  of  knowledge  of  the  official  character 
of  the  person  attempting,  702. 

resisting,  force  which  may  be  used  in,  700. 

resisting,  what  is  not,  699. 

unlawful  may  be  lawfully  resisted,  696,  690L 

what  officers  have  authority  to  make,  680. 

without  warrant,  constitutionality  of  statutes  authorlilng,  683^ 

without  warrant,  felonies  which  Justify,  684. 

without  warrant,  for  breaches  of  the  peace,  685. 

without  warrant,  statutes  enlarging  right  to  make,  68X 

without  warrant,  when  may  be  lawfully  resisted,  696. 

without  warrant,  when  Justified,  681,  682. 

BUIIiDINO  AND  LOAN  ASSOCIATIONS,  premium^  fixing  at  » 
rate  per  cent  on  the  loan,  800. 
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CABIRIBR8,  aceeptuice  of  conditions  on  tlcketo,  wka 

though  thej  are  not  signed,  897^I0B. 
of  psBBsnggrs  for  ocesn  yoTsges,  conditions  on  tidwii  ot  401 
psssenger,  conditions  attempting  to  limit  UabOltj  of  or  tD  TI17 

contract.  897-iOQL 

See  Ballwa ja 
CHATTEL  MOBTGAGB8  on  flxtnres.  when  prerents  their  htem- 

Ing  a  part  oi  the  realty,  SSL 
CHILDRBN,  en  Tentre  sa  mere,  conyeyaaces  tov  when  yftU,  2& 
en  yentre  sa  mere,  estates  In  remainder  may  t>e  conyeisd tDiM 
unborn,  conyeyances  to,  287. 
CONDITIONAL  SALB8  of  fixtures  preserye  their  diarute  11 

realty,  882. 
CONSTITUTIONAL  LAW,  community  property,  leglalatst  cumI 

destroy  the  husband's  power  to  dlq^ose  of,  4381 
cortesy  Initiate,  yalidity  of  statutes  aboilshing.  44B. 
dower  rights  whldi  the  legislature  may  Impair*  488L 
dower,  statutes  Impairing  rights  of,  446,  447. 
husband's  rights  In  wife's  lands  are  yested,  438,  440i 
married  women,  chosee  In  action  of,  husbands  hays  as  fHhl 

Interest  In,  441* 
married  women,  husbands'  Interest  In  property  of  eannollii^ 

paired  by  statute,  441,  443. 
married  women  statutes,  effect  of  as  against  th^ 

property  rights,  439,  44&. 
tepeallttg  a  statute  cannot  Impair  yested  rights,  438. 
gtatutes  pomitting  wlyes  to  conyey  without  the 

their  husbands,  440. 
Tested  rights,  expectant  estates  are  not  protected  a%  487. 
yested  rights,  rights  of  property  are,  487. 
yested  rights,  what  are  protected  from  legislattye  impslrwA 

438. 
watercourses,  pollution  of,  whether  may  be  authorised  by  iHi^ 

ute  without  making  compensatkMit  824-826L 
CONYSYANGB,  essentials  of,  23a 
grantee  is  Indispensable  to,  238L 
In  trust  for  persons  not  in  being,  24L 
of  future  estates  may  be  to  persons  not  In  being,  930l. 
of  future  estates  other  than  those  In  remainder  cannot  be 

to  child  en  yentre  sa  mere,  240. 
<of  future  estates  to  persons  not  In  being  must  be  based  es  1 

Intermediate  estate  In  possession,  240. 
of  remainders  may  be  to  a  child  en  yentre  sa  mete^  288^  918 
to  a  child  en  yentre  sa  mere,  when  yoid,  288. 
to  a  corporation  prohibited  from  acquiring  real  pn^^egty,  91 
to  a  deceased  person  and  his  h^rs,  287. 
to  a*  deceased  person  is  a  nuUty,  287. 
to  a  deceaaed  person  or  his  heirs,  23& 
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WSTEIASCE,  to  a  flctltloiis  person  is  yold,  238. 

to  an  existing  personf  by  a  fictltfons  name^  288. 

to  a  woman  and  her  children  Includes  all  children  then  In  eHS^ 
237. 

to  children,  In  whom  vests  title,  237. 

to  children  living  and  children  to  be  bom,  effect  of»  2ML 

to  corporations  not  In  existence,  280. 

to  person  not  In  being,  reasons  for  holding  rold,  286L 

to  person  not  in  being,  when  void,  288. 

to  the  estate  of  a  designated  persim,  288L 

to  the  heirs  of  a  living  person,  286. 

to  the  inhabitants  of  a  designated  town  gtwm  no  tMo  ts  folvo 
Inhabitants,  237. 

to  nnbom  child  is  void,  288^  287. 
X>BPORATIONS,  foreign,  when  cease  to  be  Italilo  to  bo  sued  oa 
service  of  process  within  the  state,  888. 

not  In  existence,  conveyances  to,  289. 

prohibited  from  acqnirlnif  real  property,  eonveiyaiieeo  to^ 

stockholders,  right  of  to  sne  In  behalf  of,  881* 
IDBTBST  INITIATB,  abolition  of  by  statute^  wheo  valid, 

estate  by,  when  not  subject  to  legislative  Impairment;  4#lb 

statutory  changes  In  character  of,  444. 

what  statutes  abolish,  448. 


>SOESASBD  PISRSON,  conveyaneo  to  and  his  Mrs* 

conveyance  to  Is  Invalid,  287. 

conveyance  to  or  his  heirs,  238. 
>B:FINITI0N  of  condonation,  187. 

of  policemen,  680. 
>IYOBCB,  cause  for,  ceasing  pendente  lite,  187-1881 

conditions  in  wills  in  favor  of,  150. 

condonation  which  will  defeat  right  to,  187. 

desertion  continuing  so  as  to  give  cause  for  caimol  bo  81 
by  offer  to  return,  138. 

discretion  of  courts  to  refuse,  187. 

domicile  of  wife  after  a  divorce  a  mensa  et  thorn,  81i 

domicile  of  wife,  rules  for  determining  In  suits  for,  861 

babitual  Intemperance  ceasing  before  suit  for  Is  brougiil, 
K>MIGILB  OP  WIFB.    See  Husband  and  Wife. 
X>WBR,  eminent  domain,  proceeding  In  destroys  wtfe^s  right  oi; 

legislative  control  of  during  the  life  of  the  buslNuid,  446^  447. 
rteht  of  Is  a  mere  expectancy  during  the  llfo  of  the  husband 

448. 
right  of  Is  controlled  by.  law  existing  at  buoband's  destb,  4I8L 
right  to,  when  becomes  vested,  448. 
statutes  creating  rights  of  are  not 

447. 
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■HUOBNT  DOHAIN,  dower,  wife's  Inchoate  rtfit  of  inty  be  d^ 

Btroyed  hj  proceedings  in,  448. 
■MPIiOTMBMT,  permanent  contracts  for,  Talidlty  and  dbet  ^ 

677. 
BNtnRBTIBS.  estates  by  are  not  aboUsbed  by  statntei  tbidUiiil 

Joint  tenancy,  442. 
estates  by  are  not  abolished  by  statotes  enabUBf  maiM 

women  to  hold  property  independently  of  their  hmbudii 

442. 
■VIDBNGB,  Congress  cannot  prescribe  roles  of  for  the  stale  coiA 

ise,  18a 

dying  declarations,  when  admissible.  516» 
opinions  of  nonexperts.  283. 
res  gestae,  declarations,  wliat  admissible  a%  640. 
BXBCUTION  8ALBS.  conflict  between  and  gnardianir  sateii  Wk 
fliztnres.  purchaser  at.  title  of.  88& 
fixtures,  when  subject  to  as  chattels,  898,  887. 

FIOTITIOITS  NAMB.  conyeyance  to  an  existing  person  derigBtiei 

by  a,  288. 
FlOnnOUS  PBRSONS.  conyeyances  to  are  Toid,  288.. 
IIXTURES,  agreements  concerning,  effect  of  upon  soliscqwrt 

mortgagees,  882. 
agreements  concerning,  guardians  cannot  make^  878. 
agreements  concerning  may  be  oral  as  well  as  written,  8ni 
agreements  concerning,  married  women,  wliether  may  ad^ 

67& 
agreements  concerning,  time  of  making,  878. 
agreements  concerning,  when  alfect  tliird  persons,  887. 
agreements  concerning,  who  competent  to  make^  878. 
sgreementB,  express  and  implied,  that  they  shall  eontiase  ts  ti 

personal  property.  887. 
agreements  that  they  shall  runain  personalty,  eifeet  e(  ii 

against  prior  mortgagees,  888,  889. 
annexation  which  necessarily  and  irrevocably  makes  them  tiA 

estate,  801. 
bowling-alleys  are  removable  as,  888. 
buildings  placed  on  the  lands  of  another,  888^  8881 
buildings,  when  cannot  be  derested  of  character  of  1^  aan*' 

ment,  880. 
chattel  mortgage  may  preserve  character  of  as  penwmal  fot 

erty,  881. 
conditional  sales  may  preserve  diaracter  of  as  pensonal  |nr 

erty,  882. 
conflict  between  chattd  mortgages  of  and  SMrtgages  cf  tti 

realty,  880. 
engines  placed  on  the  lands  of  another,  888. 
excepting  from  the  operation  of  conveyancei^  KL 
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nXTURBS,  execution^  wben  sabject  to  as  chattels,  886,  887. 
foreclosure;  placed  on  premises  pending  suit  for,  888L 
gas-pipes  placed  on  the  lands  of  another,  883. 
Judicial  sales,  purchasers  at,  when  not  t)onnd  bj  agreemeati 

respecting,  896. 
licensee,  buildings  erected  by  do  not  become,  882. 
license  to  remove,  revooabllity  of,  883. 
life  tenant,  implied  agreement  that  he  may  remoye;  680L 
life  tenant,  right  of  to  remove,  889. 
machinery  affixed  to  real  pr9perty  may  by  agreement  rantla 

personalty,  887,  888,  881. 
mechanic's  lien«  when  subject  to^  901« 
mortgagees'  rights  to,  887,  888. 

mortgages,  placing  on  property  after  the  exeevtloii  of,  88M01« 
mortgages,  remoyal  of  after  tho  making  of,  880^  881. 
■otlce  of  agreementa  respecting,  effect  of  on  subseqaent  morfc* 

gagees,  882. 
notice  of  agreementa  respecting,  effect  of  on  subsequent  pur* 

chasers,  888. 
notice  of  agreements  respecting,  what  amounts  to»  882,  68A. 
parol  agreements  concerning,  validity  of,  878b 
parol  reservations  of  by  grantiMrs,  878. 
personal  property,  agreements  that  th^  shaD  retain  diaraetw 

of,  may  be  oral,  878. 
personal  property,  agreements  that  they  shall  retain  chariTcter 

of,  who  may  make,  878L 
personal  property,  what  may  and  may  not,  by  agreement,  retain 

character  <tf,  878,  880. 
presumption  as  to  whether  they  have  become  realty,  887. 
purchasers  with  notice  of  agreements  respecting,  883. 
purchasers  without  notice  of  agreements  respecting;  888|  881^ 
railway  tracks  placed  on  the  lands  of  another,  883. 
removal  of,  where  they  must  be  taken  to  pieces,  888. 
successor  In  interest  of  person  annexing,  rights  of,  886b 
tenant's  right  to  remove,  898. 
trade,  affixed  by  tenant,  right  to  remove,  888,  88i. 
trade,  what  are,  884. 
trade,  whether  must  be  removable  without  Injury  to  f^eeholdt 

880,888. 
rendee  of  lands,  when  may  remove  on  abandoning  his  riglit  to 

purchase,  887. 
Tenders'  lien,  when  subject  to,  800,  80L 
FRAUDULENT  TRANSFERS,  limitations  against  adtona  to  Tn- 

cate  are  void,  7a 
rUTURB  ESTATES,  conveyance  of  to  persons  not  la  Mag;  08^ 

IIFT8  to  terminate  upon  marriage^  148l 
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HIOHWAT8,  nabDity  wlien  defect  In  coacon  with  fhe 

of  ft  third  penon  In  prodoein^  an  iojiny,  297. 
trees  In,  abatttnir  proprletora,  riglits  of  in,  660,  STL 
trees  In,  notice  to  owner,  whether  most  precede  proccefty 

for  their  remoTal,  671. 
HOMBSTBAD,  abandomnent  of,  what  la  not  932. 

married  women,  mortgage  for  need  not  be  signed  by,  ML 
BUSBAND  AND  WIFB,  domlcae  oi  wife,  acqnMtloB  eC,  27. 
domicile  of  wife,  after  a  dirorce  a  mensa  et  tliOTe,  82. 
domicfle  of  wife,  after  final  s^aratton  from  her  hoAaod,  Sr,Sl 
domicile  of  wife,  after  her  abandonment,  20l 
domicile  of  wife,  after  hoirtwnd  has  giren  oanae  for  dlf«ee.ft 
domicile  of  wife,  agreements  for  separatloiit  effect  eC  spoa,& 
doadcOe  of  wife,  cases  denytnir  that  it  may  be  dUteent  hm 

that  of  her  hnsband,  80. 
^mlclle  of  wife,  cmel  treatment  entitles  her  to  duoigeb  91 
domicile  of  wif e^  divorce,  canse  for  oitltles  her  to  cbssy,  Ml 
domicile  of  wife,  divorce,  roles  reepectlng  In  salts  fv,  ML 
domicile  for  wife,  exceptions  to  the  mle  that  tt  Is  the  sum  n 

that  of  her  hnsband,  38-S7. 
domicile  of  wife,  for  the  pnrpose  of  sidts  belweeu  her  siA  I* 

hnsband,  8S. 
domicile  of  wife,  forfeiture  by  her  (tf  her  right  to  dahn  her  k» 

band's,  29i 
^mlclle  of  wife  In  habeas  corpns  proceedings,  8Sw 
domicile  of  wife  in  proceedings  to  probate  her  will,  88^  81 
domicile  of  wife,  presnmpti<m  that  it  Is  the  same  as  that  sC  kr 

hnsband,  27. 
domicile  of  wife,  reasons  for  the  mle  holding  It  to  be  ssae  m 

that  of  her  hnsband,  27. 
domicile  of  wife,  separation  without  canse  for  dlvoree  doei  sik 

entitle  her  to  change,  29. 
domicile  of  wife,  she  is  not  oompeUed  to  diaa^s  after  hsr  b» 

band  has  given  her  canse  for  divorce^  801 
may  be  citisens  of  dlfTerent  states,  when,  8di 
onity  of,  when  not  destroyed  by  the  ezlsteoee  ef  gru— di  te 
divorce,  80^  80. 


INDICTMENT,  internal  revenne  stamps,  whether 

averments  respecting,  196»  100. 
IMJUNOnON,  municipal  corporations,  when  snbjeet  to 

pollution  of  watercourses,  010,  020l 
INSURANGB,  life,  accidental  self-killing  does  Mt  ft?«id  psttcf  A 
642. 
life,  conflict  of  laws  respecting,  866. 
life,  death,  burden  of  proof  as  to  canse  of,  6401 
life,  death  of  the  assured  in  resisting  arrest,  641 
life;  death,  presumption  as  to  cause  of,  640l 
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BMSURANCE,  life,  insanity  which  will  support  recoTsry  In  case  of 

•oldde,  54M4& 
]lfe>  intentional  killing  of  self  by  an  Insane  assnredt  646w 
life,  medicine  or  poisoo,  death  tiom  accidentally  taking,  648. 
life,  negligence  or  carelessness  of  the  assured  causing  his  death 

does  not  prevent  a  recovery,  548. 
life,  snlcide,  by-laws  of  beneficial  associations  may  exempt  them 

from  liability  for  death  caused  by,  608. 
life,  suicide  cannot  be  regarded  as  death  by  accident  though 

due  to  insanity,  63. 
Ilfe^  suicide  caused  by  insanity,  646^ 
life,  suicide,  conditions  against,  what  construed  to  be,  64B. 
life,  suicide,  conditions  against,  whether  sane  or  insane,  apply 

to  one  unconscious  of  the  effect  of  his  act,  662* 
life,  suicide,  conditions  against,  whether  sane  or  insane,  apply 

to  one  utterly  bereft  of  reason,  668. 
life,  suicide,  conditions  against,  whether  sane  or  Insane,  are 

valid,  660,  651. 
life,  suicide,  conditions  against,  while  sane,  644. 
life,  suicide  does  not  come  within  condition  against  death  In 

violation  of  law,  643. 
life,  suicide,  effect  of,  where  policy  contains  no  stipulation  upon 

the  subject,  641,  642. 
life,  suicide  from  insane  impulse  which  the  assured  could  not 

resist,  6461 
Ufe,  suicide,  incontestable  clause  wUl  sustain  recovery  not* 

withstanding,  663,  664. 
life^  suicide,  presumption  is  against  death  by,  640. 
Ufe,  suicide^  presumption  against  death  by,  what  sufficient  t» 

overcome,  641. 
life,  suidde^  presumption  is  against  insanity  In  case  of,  660. 
life,  presumption  against  insanity,  notwithstanding  suicide,  660i 
life,  presumption  that  death  was  from  natural  causes,  640. 
life,  presumption  that  death  was  not  suicidal,  640. 
ZmnDBNAIi  BBYffiNUB  STAMPS,  affixing  after  the  execution  ef 

writings,  198,  194. 
affixing,  when  and  by  whom  may  be  made  after  the  executloo 

of  a  writing,  194. 
burden  of  proof  respecting  the  Intent  in  omitting,  190,  191* 
cancellation  of,  omission  of  on  writings,  197. 
criminal  prosecutions  based  on  unstamped  writings,  197,  196. 
criminal  cMXwecutions,   indictment  In,   whether  must  contain 

averments  concerning  the  use  of,  198,  199. 
effect  of  affixing  stamps  when  the  writing  was  not  stamped 

when  executed,  196,  190b 
liolder  of  writing,  right  of  to  place  stamp  upon,  194^  19Si 
Intent  to  omit,  presumption  respecting,  192. 
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DITBRNAL  RBVBNUa  8T AMPS^  obJectkMU  to  Hie  adnWoi  il 

In  gfyManea^  wlien  and  bow  most  be  iiiftd%  IM^  IST. 
pi— illng  need  not  arer  the  nae  ot  196b 
pcemmptlon  that  etampe  wete  affixed  to  a  wrtttnf  vboi  t» 

cated,  197. 
floeordlnf  of  nnstamped  wrltlngfl.  UXL 
eeeondarjr  erldence  of  onatamped  wrltlnsB*  lAL 
etate  conrta.  acta  ra^ectin^  whether  Intended  to  appir  to^  Ift 

18& 
etate  eonrta,  Congreaa  haa  no  power  to  preecribe  ndea  of  cfK 

dence  In,  186»  188. 
etate  conrta.  proYlaiona  reapecting  do  not  apply  to,  18BL 
etate  conrta,  atatnte  of  1888,  whether  enfllcientiy  hvoad  ta  Mi 

tenna  to  apply  to^  186L 
inilntentl<mal  omtalon  of,  19Ql 
TaUdlty  of  nnatamped  wrltlnga,  191,  19S. 
who  may  affix  atampa  after  a  wildns  haa  been  execoted,  t8& 
wrlti  and  proceaa  of  the  atate  oourta»  whether  axe  aotjact  tB^ 

192,  198. 

lUDOMBNT  agalnat  married  woman  baaed  on  po^wer  or  wanul 
of  attorney,  772. 

LAKDIiORD  AND  TBNAMT.  trade  flxtoree,  rl^t  ol  tenant  tD  le 
more,  884,  885. 

trade  flxtorea,  what  are,  881. 
LBOAGIBS,  Interest,  when  draw,  006. 

when  Tested,  606L 

MABITAL  RIGFHTS,  statntee  Impairing  are  not  nnconatltatloBil 

485,  487. 
iCABBIAGB,  choeee  In  action    of    wtfe^  hnabanffa    Intafest  h^ 

whether  rested,  441,  442. 
eommnnlty  property,  husband's  right  to  dispose  of  cannot  H 

Impaired  by  the  leglslatnre,  438. 
conditional  llmltatlona  of  property  ao  aa  to  terminate  a  fllt^ 

riage,  149. 
eondltions  against  remarriage,  Yalidlty  of,  160,  15L 
conditions  against  until  a  specified  age  is  attained,  14& 
condltlona  against  with  a  designated  person,  1^ 
conditions  against  with  persons  of  a  spedfled  daas,  148L 
conditions  against  without  the  consent  of  the  donor  or  of  aoai 

other  person,  14&. 
conditions  in  general  restraint  of  first,  147. 
conditions  dn  restraint  of  are  not  roid  if  reasonable^  ld7. 
conditions  in  restraint  of  except  with  persona  of  a  limited  dafl^ 

147. 
condltlona  In  restraint  of,  Instancea  of  Inyalid,  147,  14& 
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BfAHRIAQB,  condlttons  In  restraint  of  which  are  preceteit  to  tho 

Testing  of  estatee,  140,  100. 
eondltlons  In  nnreaeonable  restraint  of  are  Toid,  147. 
conditions.  Incidental  In  restraint  of,  147. 
eonstltutlonal  proTlslons  do  not  protect  ftom  leglslatlto  eon* 

trol,  437. 
dower  rights,  statutes  Impairing  or  enlarging,  44^  447. 
gifts  to  terminate  upon,  149. 
husband's  rights  In  his  wife's  lands,  constltatlonallty  of  sti^ 

ntes  seeking  to  Impair,  438. 
ii  not  protected  as  a  Tested  contract,  440. 
limitations  of  time  of  enjoyment  of  property  so  as  to  termlnatt 

on  marriage,  when  valid,  140. 
personal  property  of  wives  Tests  In  thetar  husbands  npon,  440^ 

441. 
second,  conditions  In  restraint  of,  160,  16L 
'     statntee  enacted  subsequently  to,   effect  of  upon  husband's 

property  rights,  440. 
mpport,  proTlslons  Intended  for  while  the  donee  remains  slni^e 

are  not  regarded  as  In  restraint  of,  140. 
Tested  rights  of  property  arising  out  of  cannot  be  affected  by 

subsequent  laws,  487. 
■CARBIBD  WOMEN,  attorneys,  couTeyances  of  by  were  not  Talld 

at  the  common  law,  762. 
attorneys  could  not  be  appointed  by  at  the  common  law,  7n 
attorneys,  disability  to  appoint,  statutes  removing,  762. 
chattels,  what  Test  In  their  husbands  by  marriage,  440. 
choses  In  action  of,  husband's  right  In,  whether  Tested,  441,  442. 
constitutionality  of  statutes  authorizing  disposition  by  them 

of  their  separate  property,  439. 
•constitutionality  of  statutes  enlarging  rights  of,  438,  430,  448. 
conTeyances  by  without  consent  of  husband,  constitutionality 

of  statutes  authorising,  440. 
conTeyances,  constitutionality  of  statutes  req^ectlng,  44L 
curtesy.  Initiate,  husbands'  estate  In  cannot  be  enlarged  by  sub- 
sequent statutes,  444. 
family  expenses,  property  of  may  be  made  answerable  for,  4881 
busbands'  estate  in  lands  of,  439. 
husbands'  estate  in  lands  of,  when  deemed  Tested,  440. 
imsbands  of,  statutes  Talldatlng  conTeyances  ct  under  InTalld 

powers  of  attorney,  764. 
fwwers  of  attorney  by,  acknowledgment  of,  770l 
powers  of  attorney  by,  construction  of,  768. 
powers  of  attorney  by,  construction  of,  strict,  when  appUeahlfv 

767. 
powers  of  attorney  by,  construction  of,  the  Intentloii  of  the  glTSC 

must  be  considered*  760. 
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MABBIBD  WOICBN,  powers  of  ftttom^  bj,  lioine8tead»  whea  aol 

oomitnied  as  applying  to,  771* 
powars  of  attorney  by,  mode  of  aeration,  760. 
powers  of  attorney  by,  restrlcdon  <^  goieral  words  to  the  fp^ 

dal  acts,  authorised,  769. 
powers  of  attorney  by,  revocation  of  by  mariiege,  771» 
powers  of  attorney  by,  reyocation  of  by  war,  771. 
powers  of  attorney  by  to  borrow  money,  whetber  indade  as» 

thorlty  to  mortgage,  767. 
powers  of  attorney  by  to  confess  or  transfer  Jodgment,  771,  711 
powers  of  attorney  by  to  convey  homesteads,  TTL 
powers  of  attorney  by  to  convey  lands  as  heirs  do  not  indnds 

power  to  convey  community  property,  768. 
powers  of  attmmey  by  to  convey  lands  need  not  describe  thaw 

761 
powers  of  attorney  by  to  convey  lands,  whether  apply  to  landf 

afterward  acquired,  766. 
powers  of  attorney  by  to  convey  lands,  whether  apply  to  thdr 

separate  estates,  766. 
powers  of  attorney  by  to  release  dower,  765. 
powMS  of  attorney  by  to  s^  differences  betwe^i  and  powtf 

to  convey,  768. 
powers  of  attorney  by  to  sell  do  not  include  power  to  dedicate, 

768. 
powers  of  attorney  by  to  their  huitonds,  762L 
powers  of  attorney  by  were  not  valid  at  the  common  law,  761 
powers  of  attorney  by,  whether  authorised  by  statates  glviof 

them  powor  to  convey,  763. 
statutes  enlarging  rights  of,  effect  of  upon  husband^  Interest 

440. 
HASTBR  AND  SBBVANT,  assaults  by  servant,  master's  UabOlty 

for,  256. 
HEOHANIC'S  LIEN,  fixtures,  when  subject  to,  900,  90L 

public  buildings,  what  not  subject  to,  968. 
inSDBMElANOR,  arrest  for  without  a  warrant,  when  and  whes 

not  Justified,  688,  688. 
HOBTGAGB,  fixtures  placed  on  property  before  the  executbm  ef^ 

891 
fixtures,  purchasers  at  foreclosure  sales,  when  bound  by  agree^ 

ments  concerning,  895. 
fixtures  which  may  be  removed  notwithstanding,  890,  891. 
MOBTOAGEB,  fixtures,  whether  may  retain  character  of  chatteli 

as  against,  688-890. 
HUNICIPAL  CORPORATIONS,  injunction  against  malntenaacs 

of  nuisances  by,  919. 
negligenee  in  maintenance  of  sewers,  liability  of  for,  924. 
nuisance,  right  of  to  maintain  or  create,  916,  919. 
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IfUNIOIPAIi  CORPORATIONS,  riparian  owners,  wh«i  maj  en* 

Join  pollution  ot  waters  by,  917,  918L 
••wftfe,  discharge  of  Into  watercourses  by,  when  may  be  en^ 

Joined,  916-91& 
aewers,  liability  of  for  damages  cansed  by,  928. 
watercourses,  compensation  which  must  be  made  for  polluting; 

92i. 
watercourses,  nuisances,  haye  no  right  to  maintain  In,  916. 
watercourses,  pollution  of  by  from  waters  flowing  in  streets  and 

gutters,  912. 
watercourses,  pollution  of  by  In  aid  of  public  purpose,  916. 
watercourses,  pollution  of  by,  liability  for,  916. 
wattfcourses,  pollution  of  by  may  be  equlTalent  to  a  taking  of 

property,  921,  924. 
watercourses,  pollution  of  by  due  to  negligence,  908. 
watercourses,  pollution  of  by  sewage,  918,  914. 
watercourses,  pollution  of  by,  statutory  authority  for,  what 

amounts  to,  920. 
watercourses,  pollution  of  by,  to  what  extent  reasonable  and 

hence  permissible,  918. 
watercourses,  prescriptive  right  of  to  pollute,  928. 
watercourses,  reasonable  use  of  by,  public  conrenience,  whether 

modifies,  914,  915. 
watercourses,  reasonable  use  of  by,  what  Is  a,  911. 
watercourses,  rights  of  in  as  riparian  proprietors,  911« 
watercourses,  sewage,  pollution  of  by,  cases  sanctioning,  918^ 

914,  916,  91& 
watercourses,  surface  waters,  may  discharge  in,  912,  918. 
watercourses,  tidal,  negligence  in  polluting,  902. 
watercourses,  tidal,  pollution  of  by  may  be  authorised  by  statute^ 

92a 
watercourses,  tidal,  pollution  or  obstruction  of  for  which  a  eit# 

is  answerable,  922. 
watercourses,  uses  which  may  make  of,  918. 

VUIBANGB,  injunction  against  maintenance  of  by  a  city,  919i 
license  to  create  must  be  given  in  express  terms,  92a 
municipal  corporations  have  no  right  to  create,  916-919. 
municipal  corporations,  pollution  of  watercourses  by,  919. 
municipal  corporations,  prescriptive  right  of  to  maintain,  923; 
statutes,  what  not  deemed  to  authorize,  920. 

PB3DIGBBB,   dedaratlons  of    deceased    members  of    family    as 

evidence  of,  262. 
pXtSSADINGS,  amendment  of,  when  permissible,  and  Its  effect,  6L 
POUCBMBN,  arrest  by  for  past  offense,  when  must  be  Justified 

by  warrant,  692. 
arrest  by,  resistance  to,  when  Justified  on  the  ground  that 

there  is  no  warrant,  699. 
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POUOmfElf,    amst   by,   restotance   to,  wbea   fortflled  ob  tt» 
fioiiiid  that  warnuH  to  rold,  607. 
aireet  t^  when  no  crime  has  been  ccMnmltted,  when  JnatlflaMeb 


arrest  for  Monj,  when  may  be  made  wttfaont  a  warrant,  68L 

aireit  may  be  made  before  readlnir  or  ezhlUtiiig  warxmnt.  aSL 

arrest,  place  where  may  make,  696i. 

arrest,  right  of  to  make,  680. 

arrest,  right  of  to  make  onder  warrant,  68L 

arrest,  rold  process  win  not  Justify,  68tr 

arrest  without  warrant,  eonstitationallty  of  sfatntea  anfhii^ 

islng,  683. 
arrest  without  warrant  for  offenses  against  pablle  heatth  sr 

morate,  603-695. 
arrest  without  warrant  for  offenses  committed  In  their 

682,  683. 
authority  of  to  make  arrests  outside  of  the  city,  68S. 
I>reach  of  the  peace,  arrest  for  without  warrant,  682,  688L 
iireach  of  the  peace,  arrest  for  without  warranty  within 

time  may  be  made,  686,  687. 
breach  of  the  peace,  arrest  to  prerent,  687. 
t^reach  of  the  peace,  for  which  may  arrest  wttboot 

ODD,  UCfO. 

breach  of  the  peaces  not  in  officer's  presence,  arrest  for  wtthoat 

warrant,  687. 
breach  of  the  peace,  when  regarded  sa  committed  In  the 

of,  686,  687. 
breaking  open  doors  for  the  purpose  of  making  arrests, 
defined,  680. 

drunkenness,  arrest  for  without  warrant,  686. 
felonies,  what  offenses  are  so  as  to  justify  arrest  without 

rant,  680,  684. 
telony,  when  authorised  to  arrest  for  without  a  warrant  flU* 

683. 
force  which  may  use  in  making  an  arrest,  606^ 
force  wliich  may  be  used  against  in  restotance  of  imlawM 

arrest,  700,  701. 
gambling,  power  of  to  arrest  for  without  warrant,  688. 
killing  by  in  attempting  to  arrest,  697. 
Idlling  by  in  making  an  arrest  for  misdemeanor,  607. 
killing  by  to  prevent  an  escape,  697. 
killing  of  in  resistance  to  unlawful  arrest,  701. 
misdemeanors,  arrest  for  without  warrant,  when  not  J"*t*MbH 

688,  689. 
jnisdemeanors,  suspicion  cannot  Justify  arrest  fdr  wltiKMit 

rant,  C89,  690. 
jnuniclpal   ordinances,   arrest   for  Ttolating;   when 

without  a  warrant,  690,  691. 
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VUCKMEN^  irfglit  watchimm,  auttioifly  •€  tt  «ral  wMMmt  wi^ 

nnt;  69& 
•metal  ebarmcter,  duty  of  to  mate  knomi  bcllm  ttiklm  «• 

arrest,  096,  702. 
power  of  to  make  aifOBls,  680l 
pioGees  which  will  authorise  to  make  arrest,  68L 
prostttates,  authority  of  to  arrest  without  wanaiil»  6ML 
soUdtliig,  arrest  for  without  warrant,  09B, 
aosplcioii  of  commission  of  a  felony  which  will  JosHfly  anesl 

withont  warrant,  684. 
valawful  arrest  may  be  lawfully  resisted,  600,  TOOL 
warrant,  arrest  without,  statutes  enlarging  the  right  to  aiak% 


warrant,  arrest  without,  when  Justifiable,  681,  682. 

warrant;  duty  of  reading  and  exhibiting  before  maUng  anesl^ 

682. 
warrant,  possession  of;  when  necessary  to  authorise  aa  anesl^ 

681. 
warrant,  reading  of,  when  requisite,  68L 
OWEBS  OF  ATTOBNBY.  See  Married  Women. 
asSUMPTION  against  death  by  suicide,  641* 
against  insanity,  notwithstanding  suicide;  660. 
respecting  the  intent  of  the  omissloo  of  an  Internal  infenot 

stamp,  102. 
that  an  internal  rerenue  stamp  was  affixed  to  a  writing  when 

executed,  106. 
that  death  was  from  natural  cause,  640. 
that  domicile  of  wife  is  the  same  as  that  of  her  husband,  87. 
IBLJO  POLICY,  ratification  of  contracts  void  as  against^  277. 

UI/WAYS,  assaults  by  station  agents,  when  answerable  f<w,  206L 
tMiggage,  conditions  respecting  on  tickets  and  checks,  40L 
eonditlons,  notice  of.  Jury  must  determine  whether  It  existed  to 

fact,  401. 
eonditlons  of  excursion  tickets,  406* 
eonditlons  of  mileage  tickets,  406. 
conditions  on  checks  or  tickets  respecting  baggage,  401* 
eonditlons  on  tickets,  issued  at  special  rates,  402. 
eonditlons  on  tickets,  notice  of  must  be  brought  home  to  the 

passenger,  400. 
eonditlons  on  ticket,  passenger^s  failure  to  sign,  408. 
conditions  printed  on  passenger's  ticket,  400. 
eiMiditlons,  purchasers  of  ticket,  whether  bound  by,  886L 
conditions,  whether  may  be  imposed  in  connectlim  with  flfi^ 

class  tickets,  887,  88a 
«xeoralon  tickets,  conditions  upon,  406. 
liability  for  giring  an  inferior  ticket  to  a  person  asklog  tor 

a  first-ckus,  887. 
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d«l7  to  iBqvlTO  whelher  tkkd  to  iHsed  fv  «teU 
imsnmptkMi  ttet  psflMBCV  Imcw  cf  condltlQB  €■  kli  Iktat 

frfgnfttiire  of  pmxhamr  at  bmum  tf  Mentttnttoi^  M^  Mi 

dgnatiire  of  pnrehaKr,  walYW  oC  407. 

olmialim^  omtwrtop  of  ffeon  pooMi^  40IL 

frfgnotm^  omtaloii  of  from  tMLOta,  406»  40L 

•Ipoitiuo^  poneiiier'%  umlwlnn  of  camiot  bo  takes  adfiiiiii 
of  liy  eoRter,  4M, 

■Iioelol  imteo,  eondltloiio  on  tickoto  Isoiiod  at*  401. 

tidotot  eondltiono  of.  notieo  <A  wheOwr  impltod,  88& 

tkkote,  flnt-dan*  penono  poylnc  for,  whedMr  naj  be  atocM 
bj  eondltlona,  897. 

tidcoto,  gMng  aecond-clafli  when  flnt-ctefls  tro  aifced  for,  Mi 

tlcketo,  elgnatiiro  of  pooaeiigcr  on,  elf ect  of  fflniwton  ot  401 

tl^eta,  tlino  liMtatloiiB  upon*  886b 

time  llmitatl<MUi  upon  ttoketo  of;  886b 
BBMAINDERS,  rested  ofe  favored  ratber  tfaaa  ^ml'f^i  U& 
BBS  JUDICATA*  erlmlnal  prooecotfcma  aOt  81^ 

8TAHP8.  See  Internal  Berenne  Stampa. 
8UI0II>B.  pcammption  of  is  alwaja  acainat,  OtOi 

6oo  InraranGOp  Llfeu 
BUBBTIBS*  leleaao  of  by  extension  of  tlme^  8Q8L 

TBU8T8»  exeeoted  and  ezecntory,  what  are^  1€7,  BHL 
ezeented  may  atoo  be  aetlTe»  107. 
in  f  aror  of  persona  not  In  being,  2ti. 

legal  and  Illegal,  separating  one  from  tbe  otber,  106;  UT,  IB 
limitations  npon  the  creation  of  by  tbo  statotes  of  GallfocA 
106b 

yBin>OE  AND  PTTIIGHASBB,   flxtnres,   agreemento  leniefOi^ 

effect  of  npon,  808-806. 
TBND0K8'  lAmiB,  fixtures,  when  subject  to^  90%  00!L 

WATBRCOURSES,  mining,  pollution  of  by,whenun]awfliI,910tBi 
municipal  corporations,  rights  of  In  as  riparian  owdch^  B1» 
pollution  of  by  cities  not  due  to  negligence^  918. 
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RTATSfiCOUBSBS,  poDation  of  for  a  pnblle  parpose,  908. 

pollntion  of  for  which  compensation  must  be  made  tlioiifk 

authorised  by  statute,  924-920. 
pollution  of  may  be  eqniTalent  to  a  taking  of  property,  021. 
pollntion  oi  to  which  riparian  owner  must  anbmit,  9(NMMI« 
pollntion  of,  what  statntea  authorize,  920,  921. 
purity  of.  riparian  owners*  right  to  continuance  oC,  MH 
cvttsonableness  of  use  of,  tests  of,  909,  9ia 

nablenen  of  use  of,  whether  a  queatloo  oC  law  tr  of  fiMi* 
9m. 
tmo  to  ii  in  the  state.  931. 

See  Municipal  OorporatSonsL 
WnUU^  Interpietatloii  ot  lOS. 

lost  are  presumed  to  have  been  deetiojod  wWk  MsBl  is  Wfokiw 
187. 
pKOoC  of^  wliat  saffldentp  ML 
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ABBRBVIATION& 

ABORTION. 

1.  ABOBTIOK—ICAKSLAUGHTBR.— Death  Of  a  wmnan  eaQteA 
fry  an  abortion  Is  manslaaghter,  and  not  murder,  (Worthlnaton  r. 
Btate^  600.) 

2.  ABORTION— MAN6IiAnGHTBB.—INDI0TMBNT  for  man- 
tfancrhter  In  causing  the  death  of  a  woman  bj  means  of  an  alNN^ 
tlon  la  yalid.   (Worthington  r.  State,  SOtf.) 

AGOESSARIBS. 
See  Orlmlnal  Law,  e. 

AOTION& 

1.  AOnONS— OAUSD  OF— DDFINITION.— A  cause  of  actiott 
Is  simply  a  right  to  enforce  an  "obligation^"  regardless  of  whether 
the  action  Is  ex  contractu  or  ex  delicto,  or  for  compensation,  or 
damages,  or  for  restitution,  or  in  rem,  or  In  personam.  The  ''cause 
of  action"  is  to  be  distinguished  from  the  "remedy,"  which  is 
merely  the  means  by  which  the  "obligation"  is  effectuated,  and  It 
Is  also  to  be  distinguished  from  the  "relief"  sought  (Frost  t* 
fitter,  68.) 

2.  AOTIONS— MALIOIOUS  BXBROISE  OF  LBQAL  RIOHT«* 
An  act  which  is  lawful  in  Itself,  and  which  Yi<dates  no  right,  can- 
not be  made  actionable  because  of  the  motive  which  induced  it. 
A  malicious  motiye  will  not  make  that  wrong  which  in  its  own  es- 
sence is  lawfuL    (Guethler  t.  Altman,  818.) 

8.  BLSXXriON  OF  RESMBDIBS.— A  party  does  not  make  an 
election  between  inconsistent  remedies  unless  he  in  fact  has  such 
remedies.  Hence  the  institution  of  a  fruitless  action,  which  a 
party  has  no  right  to  maintain,  will  not  preclude  him  from  as- 
serting the  rights  he  really  possesses.  (Fuller-Warren  Company  t» 
Barter,  687.) 

4.  BI/B(rriON  OF  RBMBDIBS— INTENT  TO  1£AKB  A 
OHOICB.— The  doctrine  that  intent  to  make  a  choice  between  in- 
consistent remedies  is  essential  to  a  choice,  and  that  absence  of 
such  intent  will  relieTe  one  from  the  effect  of  the  rule,  applies  only 
where  action  in  the  first  Instance  was  taken  in  ignorance  of  the 
facts.    (Cnausen  t.  Head,  083.) 

6.  BLBOTION-SUIT  AOAINST  CORPORATION  OB  INDI« 
YIDUAL8.— Where  one,  having  a  right  to  proceed  against  an  asso- 
datum  M  a  corporation,  or  against  the  members  thereof  as 

(W6) 
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9ftrtIle^^  makm  tn  election  between  the  two  comgce»  wKk  tawif 
^edce  of  tlM  faeti»  he  waiTes  the  one  not  diooea.  (nimpi  i 
Held,  SBSi) 

ADULTBBATION  OF  FOOIX 
See  Oonstltotlonal  Lew,  11-14, 

ADYBRSB  POSSIBbSION. 

▲DVBRSB  POSSESSION.— THB  POSSESSION  of  one  ma 
In  n  honae  win  not  prevent  the  statnte  of  llmltettona  from  numbc 
eamlnat  the  remainder  of  the  home  If  It  wia  In  aetoal  adTene  p» 
•enlon,  hat  such  room  most  be  Identified  In  order  to  be  aTiflibli 
aa  a  defenae  against  the  statute  of  llmltatlona.  (Sanford  ▼.  Haxos. 
T06.) 

AOBNCT. 

AOBNOT.— Authority  to  borrow  money  mdadeB  tlie  pover  ti 
•execute  a  promissory  note  therefor.    (Security  Say.  Bank  t*  8b^ 

See  Power  of  Attorney. 

AGISTMENT. 

1.  AGISTMENT— UEN.— INDEPENDENTLY  OP  THE  STAf* 
UTE  or  apedal  agreement,  one  who  feeds  or  cares  for  an  aalml 
«f  another  has  no  lien  thereon  f  w  his  charges.  (Sharp  y.  JoIosh^ 
78a) 

%  AGISTMENT— LIEN— PART  OWNERSHIP.— Under  a  stafe* 
«te  glTlng  a  lien  to  one  who  feeds  or  cares  for  the  stc^dc  of  tt- 
other,  one  who  feeds  and  cares  for  an  animal  of  whMi  he  Is  put 
owner  is  not  entitled  to  an  agistor's  lien.    (Sharp  v.  Johoaon,  tBS) 

8.  AGISTMENT— LIEN— FURNISHING  FEED.— While  oai 
who  feeds  or  cares  for  another's  stock  may  be  entitled  to  a  lien  tm 
the  feed  and  care  furnished  by  himself,  he  is  not  entitled  to  a  Ifas 
for  feed  and  care  furnished  in  part  by  other  people^  though  he  may 
hare  paid  therefor.    (Sharp  t.  Johnson,  78&) 

4.  AGISTMBINT— NONLIENABLE  ITEBfS.— No  agMoea  Bes 
ean  he  maintained,  under  the  Oregon  statute,  for  freight.  entiuMa 
and  jockey  fees  paid  In  handling  a  horse  on  a  race  drcait.  (Shaiy 
▼•  Johnson,  78&> 

APPEAL. 

L    APPELLATE  PRAOTIGB— NOTIOB  OF  APPBAIr— PAB93> 
TION.— In  partition  suits  where  thore  are  several  parUia 
or  defendant  and  one  of  these  appeals,  notice  of  tibe  appeal 
served  on  all  the  other  parties  interested,  otherwise  the 
<>ourt  cannot  entertain  the  appeaL    (Lippold  t.  LIppold,  33L> 

2.  APPEAL— BILL  OF  EXOEPTIONS— FORM  OF,  MOT  MA- 
TERIAL.—A  bill  of  exceptions  is  not  required  to  be  In  any  psutif» 
lar  form,  and  is  not  inyalid  because  it  lacks  the  usual  tanaml  h» 
ginning.    (Ererman  v.  Hyman,  284.) 

8.  APPEAL-BILL  OF  EXCEPTIONS-DATE  OF  FHSSKI- 
TATION.— A  failure  to  state,  in  a  bill  of  exceptions,  the  date  of  Si 
presentation  for  the  Judge's  signature  Is  not  material  where  tbe  M 
Is  shown  to  hare  been  signed  and  filed  within  the  time  altowed  If 
the  court    (Erorman  y.  Hyman,  28i.) 

4.  APPEAL  — BILL  OF  EXCEPTIONS  —  INDORSBBOBNT.- 
It  is  not  necessary  to  the  filing  of  a  paper  that  it  ahoold  ht 
Indorsed  aa  having  been  so  filed.    It  is  filed  when  It  la  didlveni 
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to  the  proper  officer,  and  by  him  received  to  be  kept  on  file.  Hence, 
the  absence  of  a  file-mark  on  a  bill  of  exceptions  Is  not  material 
irhere  the  clerk's  certificate  shows  that  the  bill  was  filed.  (Bver- 
nan  t.  Hyman,  284.) 

5.  APPEAIx— BII/L  OF  EXOBFTIONS.— A  JUDGITS  CE»TIF. 
tOATB  that  a  bill  of  exceptions  contains  all  the  evidence  glyen  In 
the  cause  Is  sttfficlent,  though  It  follows  the  reporter's  certificate 
:hat  "this  was  all  the  evidence  given  In  the  cause."  (Bverman  v. 
Syman,  284.) 

6.  APPEAL— BILL  OF  EX OEPTIONS-REPLBVIN.— Where  a 
writ  of  replevin  has  been  quashed  on  motion,  before  Issue  la  Jc^ned 
ind  without  any  trial,  a  bill  of  exceptions  Is  unnecessary  to  review 
he  errors  upon  appeal    (Dages  v.  Brake,  556.) 

7.  APPELLATE  PRACTICE— TBANSORIPT— OBJECTION  TO 
nSBIFICATION  OF  ANSWER.— If  there  Is  no  motion  to  strike 
mt  the  answer,  and  the  parties  go  to  trial  on  the  pleadings  with- 
out objection,  an  objection  that  the  answer  was  not  verified  can- 
lot  be  made  for  the  first  time  on  appeal,  although  the  clerk's  cer- 
tflcate  to  the  transcript  on  appeal  Is  Insufficient  to  show  that  the 
inswer  was  in  fact  verified.    (Chalmers  v.   Sheehy,  62.) 

&  APPELLATE  PRACTICES-ALLEGATIONS  OF  FRAUD— 
^AIYBB  OF  OBJECTIONS.— If  there  Is  no  special  demurrer  to 
he  answer  In  an  action.  In  the  absence  of  which  Its  allegations  of 
!raiid  are  sufficient,  and  the  case  Is  tried  on  the  assumption  that 
be  Issue  of  fraud  Is  properly  pleaded,  an  objection  that  the  alle- 
gations of  fraud  were  not  properly  pleaded  Is  waived,  and  can- 
tot  be  urged  on  appeaL    (Chalmers  v.  Sheehy,  62.) 

9.  APPELLATE  PRACTICE. — ^A  party  cannot  profit  on  appeal 
»y  an  error  Into  which  be  has  led  the  trial  court  (l^lsh  v.  Smith, 
61.) 

10.  APPELLATE  PRACTICE-REFUSAL  OF  CONTINUANCE, 
f  It  appears  from  the  bill  of  exceptions  that  there  was  no  error 
n  refusing  a  continuance  to  the  defendant,  his  affidavit  cannot  be 
esorted  to  on  appeal  to  show  otherwise.    (Frost  v.  Witter,  63.) 

11.  APPELLATE  PRACTICE-REFUSAL  OF  REPORTER'S 
tBBYICBS.— If  the  case  Is  one  In  which  a  reporter's  services 
ould  have  been  dispensed  with  without  prejudice  or  inconvenience^ 
jid  no  reporter  could  be  found,  there  is  no  error  In  refusing  a 
notion  for  such  services.    (Frost  v.  Witter,  53.) 

ARREST. 

t.  ARREST  FOB  FELONY— RBSISTIN(3— KILLING  OFFI- 
CER—Where  an  officer,  who  has  knowledge  of  a  felony  com- 
nltted  and  of  the  one  who  committed  It,  is  killed  by  such  felon 
rhlle  making  the  arrest,  the  offense  iB  murder.  (State  v.  Evans, 
69.) 

2.  ARREST  —  RBSISTING^REASONABLE  SUSPICION  OF 
PBLONY— KILLING  OFFICER.— Where  an  officer  arrests  one  for 
elony  without  a  warrant  upon  reasonable  suspicion,  killing  such 
fficer*  while  resisting  arrest  or  in  attempting  to  escape^  la  murder 
Q  the  first  degree,  even  though  no  felony  has  been  committed* 
State  V.  Evans,  669.) 

8.  ABREST—FRESH  PURSUIT-KILLING  OFFICnOt-NO- 
riOB  FOB  WHAT  ABBESTED.— One  who  is  apprehended  on  fresh 
pursuit  cannot  Justify  his  killing  of  the  arresting  officer  on  the 
sound  that  he  was  not  notified  for  what  he  was  arrested^  aliice 
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te  wmA  a  case  he  It  presiimed  to  know  the  cause  of  Us  nmL 
(State  T.  EnsB,  GQS.) 

4.  ABRB8T.— A  PRIYATB  PBBSON  MAKINa  AN  ABBIff 
FOR  A  PAST  FELONY  need  not  giTO  notice  of  the  srooad  tm 
the  arrest.  If  the  accused  has  notice  aliunde.    (State  t.  ETaBi,6ai| 

5.  OFFICBR— POWER  TO  ARREST.— A  POLrlCEMAN  bM 
the  same  power  of  mating  arrests  as  a  sheriff  or  ecMistsble,  aid  b 
•o  doing  Is  entitled  to  the  same  protection.    (State  t.  Erans»  0G8L) 

6.  ARREST  FOR  FELONY  WITHOUT  WAJBLKANT.— IF  A 
PEACE  OFFICER  arrests  withont  warrant,  he  will  be  jostiflei 
In  so  doing  altliongh  no  felony  Is  actnally  committed,  if  lie  ta 
■easonable  canse,  either  on  his  own  knowledge  of  facts  or  on  ftdi 
communicated  to  him  by  others,  to  suspect  the  one  appretiesded. 
(State  V.  BTans»  060.) 

ASSIGNMBNT& 
See  Pleading,  7. 

ATTACHMENT  AND  GARNISHMENT. 

1  ATTACHMENT— 6ARNI8HMB»^T— ANNUITY  FOR  LEVI. 
An  obligation  for  one  person  to  pay  another  a  certain  snm  of  moaief 
annually,  for  life.  Is  subject  to  garnishment  by  the  latter's  cvedlfenL 
(K^ser  T.  Shaw,  45a) 

2.  ATTACHMENT  OF.  €K>ODS  CONSIGNED  TO  ONErS  OWSi 
ORDER.— A  consignor  consigning  property  to  his  own  order,  w^ 
directions  to  notify  the  purchaser  thereof,  and  sending  a  draft,  wtife 
a  bin  of  lading  attached,  requiring  payment  of  the  draft  before  tbe 
bUl  of  lading  is  delivered,  does  not  part  with  his  title  to  the  prop- 
erty until  the  draft  is  paid.  Hence,  one  who  attaches  the  propeny 
before  such  payment  acquires  a  lien  not  defeated  by  a  snbsequesi 
payment  of  the  draft  (Kentucky  Refining  Co.  t.  Globe  it^i^iiiiiy 
Co,  46a) 

8.  ATTACHMENT— UNDIVIDED  INTEREST  IN  PERSON- 
ALTY.—A  sh^iCT,  in  attaching  an  undivided  interest  in  a  chattd. 
such  as  a  horse,  has  the  right  to  take  it  into  custody,  mud  Is  not 
guilty  of  trespass  in  so  doing.    (Sharp  t.  Johnson,  788L) 

ATTORNEY  AND  CUSST. 

ATTORNEY  AND  CLIENT— AUTHORITY  TO  CONSENT 
TO  JUDGMENT.— An  attorney,  under  a  general  employment,  tea 
no  aothority  to  conaent  to  a  Judgment  by  compromise  against  Ui 
dient,  without  the  latter*s  knowledge  or  consent  A  JudgmeBt  s» 
tendered  la  Told.    (Kilmer  t.  Gailaher,  8584 

BAIL. 
See  CHminal  Law,  i; 

BAILMENT. 


BANKING. 

BANKING— FORGED   CHECK— LIABILTTT    VOR— ^ 
A  personates  B»  and  thereby  obtains  a  loan  of  0,  who  drrn 
^eck  for  the  amount  thereof  in  fSTor  of  B,  and  dellTefs   It  la 
A,  who  obtains  payment  thereof  by  a  forged  indorsement  oC  fhs 
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Ame  of  B,  and  the  amoimt  Is  charged  against  CTa  deposit  ac- 
Mmt  at  the  bank,  he  may,  on  dlBCOverlng  the  facta,  maintain  an 
etion  against  the  bank  for  the  amount  thus  paid  and  charged 
gainst  hla  account.  It  Is  not  material  that  the  man  who  nego- 
lated  the  loan  received  the  check,  and  that  It  was  Intended  to 
e  paid  him,  for  this  Intention  was  based  on  the  false  assumption 
bat  he  was  the  person  named  In  the  check.  The  statute  of  Rhode 
Bland  declaring  that  "where  a  signature  is  forged  or  made  without 
be  authority  of  the  person  whose  signature  It  purports  to  be, 
t  Is  wholly  Inoperative;  and  no  right  to  retain  the  Instrument 
r  to  give  a  discharge  therefor,  or  to  enforce  payment  thereof 
gainst  any  party  thereto,  can  be  acquired  through  or  under  such 
ignature.  unless  the  party  against  whom  it  Is  sought  to  enforce 
uch  right  Is  precluded  from  setting  up  forgery  or  want  of  author- 
ty,**  is  in  harmony  with  the  rule  above  stated,  but  It  is  but  an 
spresslon  of  the  pre-existing  common-law  role  upon  the  anlH 
BCt    (ToUnan  t.  American  Nat  Bank,  850.) 

BASTABD& 
See  Illegitimates. 

BBNBPIT  ASSOCIATION& 

1  BBNEFIT  ASSOCIATIONS  —  EVIDBNCE.— In  an  action 
gainst  a  benefit  society  the  admission  In  evidence  of  a  preliminary 
ppUcatlon  for  membership,  not  In  the  form  prescribed  by  the  char- 
ar,  is  harmless  error  if  the  authorized  application  upon  which  the 
nember  was  admitted  Is  afterward  produced  In  evidence,  when  the 
Mue  Is  whether  the  applicant  became  a  member  of  the  order  with 
itent  to  commit  suicide  in  fraud  thereof.  (Supreme  Conclave  etc 
.  Miles,  62&) 

2.  BENEFIT  ASSOCIATIONS— EVIDENCE.— If,  In  an  action 
gainst  a  benefit  society,  there  is  no  question  as  to  the  sufficiency  of 
roof  of  the  death  of  the  member,  the  admission  in  evidence  of  a 
)tter  by  the  secretary  of  the  society  to  the  beneficiary  acknowledg* 
ig  the  receipt  of  proof  of  the  death,  if  error  is  harmless.  (Su« 
reme  Conclave  etc.  v.  Miles,  528.) 

8.  BBNEFIT  ASSOCIATIONS-EVIDENCE  OF  INTENT  OF 
tEMBBR  TO  COMMIT  SUICIDE.— If,  in  an  action  against  a  bene- 
t  society  to  recover  a  death  benefit,  the  defendant  offers  evidence 
>  show  that  the  deceased  Joined  the  society  with  Intent  to  defraud 
;  by  committing  suicide,  the  plaintiff  may  show  in  rebuttal,  by  a 
itness  who  had  an  opportunity  to  observe  the  deceased  the  day 
efoie  be  killed  himself,  that  the  suicidal  purpose  had  overtaken 
tm  after  Ills  joining  the  society.    (Supreme  Conclave  etc  r.  Miles» 

BIOYOLBS. 
See  Highways. 

BILLS    AND    NOTB& 
Negotiable  InstmmentSi 

BILLS   OF  LADINa 
See  Carrienk 


980 

Bun:;DiNG  and  loan  assoglatioks. 

1  BUILDING  AND  LOAN  A8SOCIATION&-<SAPA(aTT  OF, 
TO  SNFOBCB  GONTBAGT8— B8TOPPBL  TO  DBNT.-Tlimiite 
haye  t>orrawed  money  from  a  building  and  loan  anodatkn,  i6 
cepted  Its  stock,  and  dealt  with  it  in  its  corporatv  captdty,  m 
estopped  to  deny  the  capacity  of  the  association  to  enforce  Iti  cofr 
tracts,  on  the  ground  of  d^ectlre  organization,  where  it  has  t^ 
paiently  attempted,  in  good  faith,  to  comply  with  the  Itw  gvrai- 
tng  its  organisation.  (Washington  Inrestment  Assn.  t.  Stanky. 
7DS.) 

2.  BUILDING  AND  LOAN  ASSOCIATIONS— FORBIGN  OOK- 
PORATION— AUTHORITY  TO  DO  BU8INESS-BYIDENCB  <». 
A  foreign  bnildlng  and  loan  association  has  prima  fade  satiMxitr 
to  do  bosiness  in  this  state,  where  it  holds  a  certificate  from  tbi 
secretary  of  state,  certifying  that  it  has  complied  with  tlie  reqtib» 
m^its  of  the  law  entitling  it  to  do  business  In  this  stata  (Wtsk* 
Ington  Inyestment  Assn.  t.  Stanley,  79^) 

8.    BUILDING  AND  LOAN  ASSOCIATIONS— RATB  OF  PBl- 
HIUMS— RATE    OF   INTEREST— DISTINCTION— USUBX.-In  I 
statute  concerning  building  and  loan  associations,  wliich  proTidei 
that  their  by-laws  shall  fix  the  amount  of  premium  on  loans  sd 
the  rate  of  interest  thereon;  tliat  the  proYlsions  of  such  stitBti 
relating  to  bidding  on  loans  shall  not  apply  to  those  assodatiisi 
which  fix  in  their  by-laws  the.  rate  of  interest  and  premium  a 
loans;  and  that  no  premium  taken  by  any  association  goTened  19 
the  act  shall    be  treated  as   interest,  or    render  the   assodatifli 
amenable  to  the  laws  of  usury,  the  "rate  of  premium**  on  lotm 
is  not  the  same  thing  as  the  rate  of  Interest  thereon,  but  sipifltf 
a  definite  or  fixed  sum  or  amount  agreed  upon  between  the  tf» 
elation  and  the  borrower  as  a  consideration  upon  which  the  km 
or  advancement  is  made;  and  a  premium  fixed  by  a  rate  per  ceit 
upon  the  amount  of  the  loan,  and  dependent  as  to  the  time  of  ttf 
payment  upon  the  time  that  the  loan  may  remain  unpaid,  is  not  tki 
definite  or  fixed  sum  contemplated  by  building  and  loan  sssodi^ 
tions  as  a  premium,  but  is  a  mere  device  to  avoid  the  law  of  xupsrs, 
(Washington  Investment  Assn.  v.  Stanley,  793.) 

4.  BUILDING  AND  LOAN  ASSOCIATIONS— LOAN  TO  BOB- 
ROWING  MEMBER— WHEN  USURIOUS.— If  the  owner  of  itsdt 
in  a  building  and  loan  association  borrows  money  of  it,  sgreebif 
to  pay  a  given  rate  of  interest  on  the  loan,  and  a  "premium"  A 
a  stated  per  cent  per  annum  on  the  face  of  the  loan,  payable  dn^ 
ing  the  life  of  the  contract,  such  contract  is  usurious  If  tbe  'pi^ 
mium*'  and  the  interest  together  exceed  the  lawful  rate  of  intenrt 
on  money.    (Washington  Investment  Assn.  v.  Stanley,  793.) 

5.  A  FOREIGN  BUILDING  AND  LOAN  ASSOCIATION  BiS 
DONE  BUSINESS  IN  THIS  STATE,  within  the  meaning  of  a  stU- 
ute  prescribing  conditions  under  which  it  may  "do  business**  hem 
where  it  has  loaned  money  in  this  state,  through  a  local  mg^xt,  te 
taken  a  note  therefor,  secured  by  a  mortgage  on  land  here^  asA 
has  brought  suit  on  the  contract  in  the  courts  of  this  stat& 
(Washington  Investment  Assn.  v.  Stanley,  783.) 

a  BUILDING  AND  LOAN  ASSOCIATION—CONFLICT  Of 
LAWS— CONTRACT  OF  THIS  STATE-WHAT  IS.— A  loan  m* 
in  this  state  to  a  citizen  thereof,  by  a  foreign  building  and  kMB 
association,  doing  business  here,  which  is  secured  by  a  mortga^ 
upon  land  here,  is  a  contract  of  this  state,  and  must  be  constrsel 
and  enforced  according  to  its  laws,  notwithstanding  a  stipulatica 
in  the  mortgage  to  the  effect  that  it  Is  a  contract  of  another  stats 
((Washington  Investment  Assn.  v.  Stanley*  793.) 
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CARRIEBa. 

1.  CABRIUBS— BILL  OP  LADING— CONTRAOT  OF  CAB- 
tlAGB. — ^A  bill  of  lading  1b  not  essential  to  charge  the  carrier 
rlth  the  duty  of  safely  transporting  the  property  delivered  for 
arriage,  bat   the  doing  of  the  several  acts  entitling  the  shipper 

0  a  bill  of  lading  Is  necessary  to  charge  the  carrier  with  the  safety 
f  the  articles  Intrusted  to  him.    (Tate  t.  Yazoo  etc.  R.  R.  Co.,  649.) 

2.  CARRIERS— DELIVERY  OP  GOODS.— The  mere  loading 
f  cotton  by  a  shipper  on  a  car  set  out  at  a  siding,  as  is  customary, 
rhere  the  carrier  has  no  station  or  agent,  and  neither  it  or  its 
gent  has  any  knowledge  that  the  car  is  loaded  ready  for  shipment 

1  not  such  a  delivery  to  the  carrier  as  makes  it  liable  for  the  loss 
»f  the  cotton  by  fire  several  hours  before  the  arrival  of  the  train 
rhich  In  the  regular  course  of  business  would  have  transported 
t  to  Its  destination.    (Tate  v.  Yazoo  etc.  R.  R.  Co.,  649.) 

8.  CARRIERS— LIABILITY— DELIVERY  OF  GOODS.— Un- 
ess  bound  by  contract,  a  carrier  Is  not  responsible  for  the  safety 
t  articles  intended  for  shipment  until  a  delivery  of  them  to  him 
nd  an  acceptance  thereof,  and  there  can  be  no  acceptance  until 
le  has  knowledge  of  their  readiness  for  transportation  and  the  ship- 
•era  desire  therefor.    (Tate  ▼.  Yazoo  etc.  R.  R.  Go.,  649.) 

CERTIFICATE   OF  DEPOSIT. 
See  Limitation  of  Actions,  1-8. 

CONSPIRACY. 

CONSPIRACY  —  EVIDENCE.  —  THE  DECLARATIONS  OF 
>NE  CONSPIRATOR,  made  before  the  conspiracy  was  ended,  are 
admissible  in  evidence  and  binding  upon  all  the  other  conspirators, 
athough  the  one  making  them  is  not  indicted  and  tried  with  tha 
thers.    (Slaughter  t.  State^  242.) 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW— BURDEN  OF  PROOF.— It  Is  for 
hose  who  question  the  constitutionality  of  a  statute  to  show  that  it 
i  eith&e  expressly  or  impliedly  forbidden  by  the  constitution. 
Sinking  Fund  Gommrs.  v.  George,  454.) 

2.  CONSTITUTIONAL  LAW— APPOINTMENT  TO  OFPICBi- 
^ATURE  OF  FUNCTION  OF.— The  selection  of  a  board  of  penl- 
entlary  commissioners  for  a  state  is  not  essentially  an  executive 
Unction.  Hence,  a  statute  creating  such  a  board,  and  conferring 
pon  the  legislature  the  duty  of  appointing  the  commissioners, 
rhose  duties  are  defined  by  the  act,  is  not  unconstitutionaL  (Sink- 
ig  Fund  Commrs.  v.  Greorge,  454.) 

8.  CONSTITUTIONALITY  OF  LAW— LEGISLATIVE  ELEO 
7ION  OF  OFFICERS.— A  statute  which  authorizes  the  legislature, 
Ddependent  of  the  governor's  voice,  to  elect  a  board  of  penitentiary 
ommissioners,  does  not  require  separate  action  by  the  two  houses; 
\OT  is  it  necessary  that  a  resolution  for  Joint  action  should  be  ap- 
proved by  the  governor.  If  the  commissioners  receive  a  majority 
f  the  votes  of  both  houses  ana  of  each  house,  they  are  elected. 
Sinking  Fund  Commrs.  v.  George,  454.) 

4.  CONSTITUTIONALITY  OF  LAW  —  STATUTES,  WHEN 
}OOD  IN  PART  AND  BAD  IN  PART.— If  the  unconstitutional  por- 
ion  of  an  act  can  be  stricken  out,  leaving  that  which  remains  com* 
ilete  in  itself,  and  capable  of  being  executed  in  accordance  with  the 
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apiMurent  legtalatlTe  fntent,  whoHy  Independent  of  that  whiefa  Is  tc> 
jected.  It  must  ba  sustained.    (Sinklnc  Fond  Oommia.  t.  George, 

ft.  CONSTITUTIONAL  IiAW-43TATUTBS  AS  TO  TBRM8  OP 
OFFIGlfr-WHBN  GOOD  IN  PART.— When  the  lesrlslatare.  in  crest- 
In^  offices,  Is  limited  to  a  term  not  exceeding  four  years.  It  TtoUtes 
the  constitution  by  creating  a  six  year  term;  but  where  an  act  pio- 
Tldes  that  three  members  of  the  board  of  police  commissioners  are 
to  be  elected,  one  for  the  term  of  two  years,  one  for  four  years,  snd 
one  for  six  years,  that  part  of  the  act  which  adds  two  yeais  to  iint 
constitutional  term  of  four  years  may  be  rejected  without  InTaUdat- 
Ing  the  remainder  of  the  act,  and  there  will  be  three  commissionen, 
one  of  whom  holds  for  a  term  of  two  years,  and  two  bold  for  a 
term  of  four  years  each.    (Sinking  Fund  Commrs.  t.  George,  451) 

&  CONSTITUnONAIi  LAW— PUBLIOATIONS.— There  Is  so 
constitutional  right  to  publish  every  fact  or  statement  sUn]^  be- 
cause it  Is  true.    (State  v.  McKee;  124.) 

7.  CONSTITUTIONAL  LAW.— THB  POWEB  OF  THB  STATS 
TO  PUNISH  ACTS  AS  INJURIOUS  TO  PUBUO  HEALTH, 
safety,  or  morals.  Is  not  limited  to  acts  within  the  adJndleateA 
scope  of  the  common-law  offenses  of  nuisance  and  UbeL  (State  t. 
McKee^  124.) 

&  CONSTITUTIONAL  LAW.-It  Is  the  duty  of  courts  to  gife 
effect  to  a  legitimate  legislative  purpose  plainly  Indicated,  if  It 
can  reasonably  be  done,  and  not  to  construe  language  so  as  ts 
Invalidate  a  statute  when  fairly  susceptible  of  a  construction  coa> 
sistent  with  its  validity.    (State  v.  McKee,  124.) 

0.  CONSTITUTIONAL  LAW— LIBERTY  OP  PRESS.— A  Stat- 
nte  mnkmg  it  a  penal  offense  to  sell,  or  offer  to  sell,  land,  or  give 
a  publication  principally  made  up  of  criminal  news,  police  reports, 
and  pictures  and  stories  of  bloodshed,  lust  and  crime,  does  not 
violate  constitutional  guaranties  that  every  person  may  fteely  apeak, 
write,  and  publish  his  sentiments  on  all  subjects,  and  that  no  law 
shall  be  passed  to  restrain  the  liberty  of  speech  or  of  the  press. 
<State  V.  McKee,  124.) 

10.  (CONSTITUTIONAL  LAW.— THE  VALIDITY  OF  STAT- 
V;TES  IS  A  QUESTION  OF  LAW  for  the  court,  and  the  f%trj  Is 
bound  to  accept  its  opinion  as  the  law  for  the  case.  (State  v. 
McKee,  124.) 

11.  CJONSTITUTIONAL  LAW— ADULTERATION  OF  BULK. 
A  statute  imposing  a  penalty  for  selling  adulterated  mUk,  and  de- 
claring adulteration  to  be  the  "addition  of  water  or  any  other  sob- 
stance  or  thing"  to  milk,  is  not  unconstitutional  as  invadlni^  the 
province  of  the  Judiciary  to  construe  statutes.  (State  v«  Schlenkcr. 
3G0.) 

12.  CONSTITUTIONAL  LAW— STATUTE  CONTAINING  BKF- 
fNITION.— The  legislature  has  power  to  prescribe  legal  definitloos 
of  its  own  language.  When  an  act  passed  by  it  embodies  a  dellal- 
tion,  it  is  binding  on  the  courts.    (State  v.  Schlenker,  360.) 

13.  CONSTITUTIONAL  LAW— POLICE  POWBR-ADUi:.TER- 
ATION.— It  is  within  the  police  power  of  the  state  to  prohibit  the 
sale  of  adulterated  milk,  and  it  is  immaterial  whether  the  foreign 
adulterating  matter  is  or  is  not  inlurious  to  health,  or  whether  then 
is  or  is  not  fraud  in  the  sale.    (State  v.  Schlenk^,  300.) 

14.  CONSTITUTIONAL  LAW— POLICE  POWER.— The  four- 
teenth amendment  to  the  constitution  of  the  United  States  does  not 
Impose  any  restraint  on  the  exercise  of  the  police  power  of  the 
state.    (State  v.  Schlenker,  360.) 
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IB.  CONSTITUnONAI*  LAW-POLIOD  POWBRr-FISHWAYS. 
state,  In  the  exercise  of  its  police  powor,  has  the  right  to  com* 
pel  the  constmction  of  flshways  oTer  dams  across  navigable,  as 
wen  as  nnnavigable,  streams,  so  long  as  intercommunication  be- 
tween the  states  is  not  thereby  affectecL    (State  t.  Meek,  842.) 

le.  CONSTITUTIONAL  LAW— POLIOD  POWER— PISHWAY8. 
The  power  of  the  state  to  compel  a  flshway  to  be  made  in  a  dam 
across  a  stream  is  not  lost  merely  because  the  atate  itself  made 
such  dam  without  any  flshway  in  it,  and  conveyed  it  in  that  con* 
dition  without  expreasly  reserving  the  right  to  thereafter  exercise 
police  power  over  it  In  such  case  the  exercise  of  the  power  to  com- 
pel the  conatmctlon  of  such  flshway  is  not  an  impairment  of  the 
contract  of  sale  of  the  dam.    (State  v.  Meek,  842.) 

17.  CONSTITUTIONAL  LAW— POLICB  POWER,  EXERCISE 
OF.  WHEN  NOT  SUSTAINABLE.— When  the  vaUdity  of  a  statute 
Is  assailed  and  it  is  attempted  to  be  auatained  as  an  exercise  of  the 
police  power,  it  is  always  open  to  the  court  to  consider  whether 
the  act  bears  any  reasonable  relation  to  the  public  purpose  sought 
to  be  accomplished.    The  legislature  may  not,  under  the  guise  of 

g protecting  the  public  interests,  arbitrarily  interfere  with  private 
nsiness,  nor  impose  unusual  or  unnecessary  restrictions  upon  law- 
rul  occupations.    (State  v.  Dalton,  818.) 

la  CONSTITUTIONAL  LAW.-IT  IS  ALWAYS  TO  BE  PRE- 
SUMED that  all  statutes  are  passed  in  the  utmost  good  faith,  and 
are  conformable  to  the  constitution,  and  it  is  not  until  the  uncon* 
Btitutlonality  of  an  act  is  plainly  made  to  appear  that  the  court 
Is  called  upon  to  declare  it  void.    (State  v.  Dalton,  818.) 

19.  CONSTITUTIONAL  LAW— INTERFERENCE  WITH  LAW- 
FUL BUSINESS.— A  STATUTE  forbidding  any  person  to  sell,  give 
away,  or  distribute  any  stamp,  coupon,  or  other  device  which  will 
enable  a  purchaser  of  property  to  demand  or  receive  from  another 
person  any  article  of  merchandise  other  than  that  actually  sold 
to  such  purchaser,  and  further  prohibiting  any  person  other  than  a 
vendor  from  delivering  to  any  person  any  article  of  merchandise 
other  than  that  actually  sold  upon  the  presentation  of  any  such 
stamp,  coupon,  or  other  device,  violates  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  and  also  section  10  of  arti- 
cle 1  of  the  constitution  of  Rhode  Island  declaring  that  in  all 
criminal  prosecutions  the  accused  shall  not  be  deprived  of  life* 
liberty,  or  property  unless  by  the  law  of  the  land.  (State  v.  Dal- 
ton, 818.) 

20.  CONSTITUTIONAL  LAW— THE  TERM  •^LIBERTY,'*  as 
employed  in  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  and  in  section  10  of  article  1  of  the  constitution 
of  Rhode  Island,  is  not  restricted  to  freedom  from  physical  restraint* 
but  embraces  the  right  of  each  individual  to  be  free  in  the  enjoy- 
ment of  the  faculties  with  which  he  has  been  endowed  by  his  Crea* 
tor,  subject  only  to  such  restraints  as  are  necessary  for  the  com- 
mon welfare.  This  inalienable  right  is  trenched  upon  and  im- 
paired whenever  the  legislature  prohibits  one  from  carrying  on  his 
business  in  his  own  way,  provided  that  business  and  the  mode  of 
carrying  it  on  are  not  injurious  to  the  public,  and  the  business  la 
not  one  aflTected  with  a  public  interest.   (State  v.  Dalton,  81&) 

21.  CONSTITUTIONAL  LAW.— TO  WARRANT  THE  STATE 
IN  ABSOLUTELY  PROHIBITING  A  BUSINESS,  it  is  not  suffi- 
cient that  it  is  conducted  by  methods  which  do  not  meet  general 
approval  There  must  be  something  in  the  methods  employed 
which  render  it  injurious  to  the  public  by  demoralizing  legitimate 
business,  by  introducing  the  element  of  chance^  or  by  cheating  and 
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def nudhiir  pnrchawn  and  otben.  It  to  not  enonc^  tint  tt  «ri> 
OQsly  Interferes  with,  and  eren  deatroys,  tlie  bnaineH  of  eOaft 
(State  T.  Dalton,  SIS.) 

22.  OONSTITUTIONAL  LAW.-THB  GIVING  OF  A  PEnOUll 
BY  A  VBNDOB  OF  PROPERTY  to  porchasars  aa  an  indncencBt 
for  than  to  trade  with  him  la  a  legitimate  method  of  doins  boil- 
nesa  which  the  state  haa  not  the  power  to  prohibit.  (State  t.  Dal- 
ton,  818.) 

23.  CONSTITUTIONAL  LAW— ACT  DEPRIVING  HUSBAliT) 
OF  RIGHT  IN  WIFE'S  LAND.— A  statute  giYlng  to  a  hoAand  t 
right  to  the  use  of  his  wife'a  land,  with  power  to  rent  tt  for  not 
more  than  three  years  at  a  time  and  to  receiye  the  rent,  and  wbkfa 
waa  in  force  at  the  time  of  the  marriage  and  the  acquisition  of  tbe 
property.  Tests  in  him  a  statutory  right,  of  which  the  leglslatue 
haa  no  power  to  derest  him  by  a  sulwequent  married  woman's  set 
(Rose   ▼.    Rose,   430.) 

24.  STATUTBS-OURATIVB  ACT  AS  TO  STREET  GBADK. 
A  statute  declaring  the  approach  to  a  bridge.  In  a  city,  to  be  tte 
eatabliahed  grade  of  a  certain  street,  so  far  aa  occupied  thereby, 
cures  Irregularltiea  in  the  (Mrlginal  appropriation  of  the  street  to 
SQch  purpose,  though  pamed  after  the  decision  of  the  trial  cooit 
In  a  suit  to  enjoin  the  continuance  of  the  approach.  (Brand  t. 
Multnomah  Oounty,  772.) 

VSk  CONSTITUTIONAL  LAW-CURING  UNCONSTITUTIONAL 
LAW.— If  public  officers,  acting  under  a  statute  afterward  declared 
unconstitutional,  offer  bountieB  for  animal  scalps  and  issue  coimtr 
warrants  in  payment  therefor,  a  subsequent  statute  legalising  such 
warranta  and  declaring  them  to  be  county  charges  and  payable  est 
of  general  county  funds.  Is  Toid  as  being  an  encroachment  of  lesii- 
latiTe  upon  Judicial  power.  (Felix  t.  Board  of  County  Ohubei^ 
491) 

(X>NTRA(3T£». 

1.  CONTRACT— LEX  LOCI.— The  law  of  the  place  where  t 
contract  Is  to  be  performed  is  the  law  of  the  contract  (SuHXit  t. 
Judd,  738.) 

2.  CONTRACT  OP  BMPLOYMBNT— STATUTE  OP  PRAUD& 
Since  a  contract  to  employ  another  may  be  performed  within  i 
year,  it  need  not  be  in  writing  to  satisfy  the  statute  of  frauds.  (Six 
T.  Detroit  etc  Ry.  Co.,  672.) 

8.  CONTRACT  TO  EMPLOY  —  CONSIDERATION— MXTTOAL 
PROMISES.- Where  one  agrees  to  release  a  former  employer  tna 
liability  for  injuries  while  in  his  employ  in  consideration  of  a  prom- 
ise of  re-employment,  the  execution  of  the  release  and  the  proaiK 
to  re-employ  are  mutual  and  binding  promises.  (Sax  y.  Detroit 
etc.  Ry.  Co..  572.) 

4.  CONTRACT  TO  EMPLOY— SATISFACTION— DISCHABGR 
—REASONS.— Where  one  has  been  discharged  by  reason  of  diatt- 
isf action  with  service  under  a  contract  to  perform  duties  to  the  en- 
tire satisfaction  of  the  employer,  the  reasons  for,  or  the  Justice  (^ 
the  employer's  dissatisfaction  cannot  be  inquired  into.  (Sax  t.  D^ 
troit  etc.  Ry.  Co..  672.) 

6.  CONTRACT  TO  EMPLOY- BREACH  OF— SATISPACTIOS- 
Where  one,  who  has  been  employed  so  long  as  his  serrlces  are  m^ 
factory.  Is  laid  off  for  some  reason  other  than  a  dissatisfaction  with 
his  serrice,  a  failure  to  employ  him  thereafter  constitutes  a  breieii 
of  the  contract    (Sax  y.  Detroit  etc.  Ry.  Co.,  572.) 

6.  CONTRACT  TO  EMPLOY— BREACH— DAMAGES— MOB 
SALIT Y  TABLEa— In  an  action  by  one  for  the  breach  of  a  contnd 
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Id  employ  him  00  lon^  ai  bis  Berrices  were  sattofactory,  mortality 
lablea  camiot  be  introduced  as  liearing  on  tbe  expectancy  of  llf  e^  i» 
oonnection  with  the  question  of  damages.  (Sax  t.  Detroit  etc  By. 
Co.,  672.) 

7.  CONTRACTS— RESTRAINT  OF  TRADB-MONOPOLY.— A 
contract  in  the  form  of  a  leasee  whereby  one  manufacturer  agrees 
with  another  engaged  in  the  same  business  not  to  manufacture  cer> 
tain  articles  during  a  specified  period,  is  void  as  against  public 
policy.    (Clark  t.  Needham,  550.) 

a  C0NTRACT»--OBNSStAL  RESTRAINT  OF  TRADE— MO- 
NOPOLY.— A  contract  whereby  one  agrees  to  close  part  of  his  busl- 
Dess  for  the  benefit  of  a  rlTal  is  void  as  tending  to  create  a  monop* 
>ly.  although  limited  as  to  time  and  subject  matter.  (Qark  t* 
Needham,  559.) 

CONVERSION. 
See  Trover  and  Cony^Bioii. 

CORPORATIONS. 

1  CORPORATIONS— FRANCHISES.— Corporate  franchises  are 
}t  three  classes:  1.  The  right  to  organize  and  exist;  2.  The  right 
to  act  generally;  and  ft.  The  special  privileges  which  are  not  pes* 
lessed  by  indiyiduals  under  general  laws.  (Detroit  etc  Ry.  Co.  ▼• 
3ommon  Coundl,  588.) 

2.  CORPORATIONS  —  SPECIAL  LAWS  —  LEGISLATIVE 
POWER.— ^While  priTate  corporations  can  be  created  under  general 
aws  only,  the  legislature  may  grant  priTileges  to  them  by  special 
aws  in  any  case  that  it  might  do  the  same  to  indiyiduals.  (Detroit 
ftc  Ry.  Co.  y.  Common  Council,  689.) 

8.  CORPORATIONS— STOCKHOLDERS'  RIGHT  TO  INTER- 
VENE.—Corporation  stockholders  are  entitled  to  defend  legal  pro- 
»edings  in  behalf  of  their  corporation,  if  its  directors  or  managing 
tgents  are  willfully  or  fraudulently  neglectful  of  its  interests.  The 
iroper  practice,  in  such  case,  is  for  the  stockholders  to  moye  the 
iourt  for  leaye  to  interyene  in  the  suit  they  wish,  to  defend,  and 
o  allege,  and  make  a  prima  facie  showing,  that  the  authorized  and 
Danaglng  agents  of  the  corporation  are  derelict  in  their  duties,  and 
hat  they  haye  a  meritorious  defense  to  the  action.  (Fltswater  y. 
rational  Bank,  877.) 

4.  CORPORATIONS,  FOREIGN— JURISDICTION  OF-SBR- 
nCE  UPON.— A  loan  corporation  organized  in  one  state,  which 
oakes  its  securities  payable  in  another  at  a  designated  agency 
herein,  and  pays  them  there,  appointing  a  trustee  resident  thereof 
0  recelye  and  hold  such  securities  in  trust  for  the  payment  of  its 
bligations  made  payable  there,  and  depositing  its  securities  with 
he  trustee  for  such  purpose,  is  doing  business  in  that  state,  and  is 
nbject  to  the  Jurisdiction  of  its  courts  by  scryice  of  summons  on 
ts  president  or  other  managing  agent  casually  found  within  such 
tate.    (J.  B.  Watkins  Land  etc.  Co.  y,  Elliott,  385.) 

5.  CORPORATIONS— FOREIGN— CONFLICT  OF  LAWS.— A 
ktizen  of  one  state  who  becomes  a  shareholder  in  a  coloration 
reated  under  the  laws  of  another  state  enters  into  contract  re- 
itions,  the  extent  and  obligation  of  which  depend  largely  upon 
be  laws  of  the  latter  state.  If  his  shares  haye  not  been  fully 
laid  up,  his  obligation  to  respond  to  calls  made  by  the  corpora- 
Ion  binds  him  also  to  respond  to  calls  which  the  corporation 
ught  to  haye  made,  but  which,  by  reason  of  its  default  in  that 
espect,  haye  been  otherwise  made  in  conformity  with  the  laws 
egulatlng  its  affairs.    (Fish  t.  Smith,  161.) 
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6.  CORPORATIONS  —  FORBIGN  —  UABILITY  OF  STOCK- 
COIiDERS.— If  the  laws  of  the  state  wbereln  a  oorpontta  i 
formed  piorlde  for  the  winding  up  of  IneolTent  coipontifai 
through  the  agency  of  a  receiTer,  and  empower  Its  oonrtB  to  ed 
In  unpaid  stock,  and  make  it  payable  to  each  recelTer,  the  into 
tieoomes  the  statutory  snccessor  of  the  corporation,  and  as  8Mb 
may  sue  a  stockholder  in  another  state  where  he  resides  to  reeofs 
the  balance  unpaid  on  his  capital  stock.    (Fish  t.  Smith,  19L) 

7.  CORPORATIONS  —  FOREIGN  —  LIABIUTY  OF  STOGK- 
HOLDER8.^A  stockholder  in  a  corporation  against  which  ssiti 

brought  by  a  creditor  to  establish  its  insolTency,  and  pnjfngfm 
the  appointment  of  a  receiver,  is  a  party  to  the  action  by  repce^ 
sentation  through  the  corporation  up  to  the  date  of  the  tntatof» 
tory  Judgment  appointing  a  receiver,  and  he  cannot  coOatiEnBf 
attack  such  appointment.  Such  judgment  is  conclusiTe  of  tte 
necessity  of  collecting  unpaid  capital  stock  to  pay  corporate  debn 
In  an  action  brought  by  such  receiyer  or  his  assignee  agaiuft  i 
delinquent  stockholder  in  another  state.    (Fish  t.  Smith,  16L) 

&  CORPORATIONS  —  FORBIGN  —  UABIMTY  OF  STOCK- 
COLDERS-RBCBIYERSHIP— RES  JUDICATA.— The  right  of  i 
•recelYor  under  the  statute  of  the  state  of  his  appointment  to  «fi 
the  assets  of  an  insolyent  corporation  of  that  state,  indnding  tt 
own  claim,  to  himself  as  trustee  for  creditors  is  for  the  detenstai- 
tion  of  the  court  in  the  receiver  suit.  Its  Judgment  unappeiki 
from  is  conclusive  upon  the  courts  of  another  state  in  a  i^ 
therein  to  recover  unpaid  stock  subscriptions  from  shardioUn 
who  were  parties  by  representation  to  the  recelTership  procBri- 
Ings.    (Fish  V.   Smith,   161.) 

9.  CJORPORATIONS  —  ASSETS  —  LIABILITY  OF  8T0CE* 
HOLDERS.— The  liability  of  a  stockholder  in  a  corpofatioa  ^ 
-respond  to  calls  upon  unpaid  stock  is  an  asset  which  tbe  reeelfa 
tor  such  corporation  may  sell  and  the  purchaser  may  sue  te 
<Flsh  T.   Smith,   161.) 

la    EyiDENCB.-STOCK-BOOKS     OF    CORPORATIONS   m 

sot  admissible  in  its  favor  to  prove  that  a  certain  person  li  i 
-stockholder  when  this  question  is  In  issue.    (Fish  t.  Smith,  16L) 

IL  CORPORATIONS  —  STOCK-BOOKS  AS  EyiI>KN(}B.-4f 
the  relation  of  shareholder  has  otherwise  been  shown  to  bmM, 
the  books  of  a  corporation  become  admissible  to  aid  in  deter 
mining  when  it  commenced  and  what,  if  anything,  haa  been  piii 
in  upon  the  shares.    (Fish  v.  Smith,  161.) 

12.  CORPORATIONS— STOCK-BOOKS  AS  BVIDENOEL— Slo^ 
holders  in  moneyed  corporations,  by  their  contract  of  membcid^^ 
•constitute  it  their  agent  to  keep  such  stock-books  as  are  nsoaVr 
•kept  by  such  organisations,  and  entries  therein  made  In  tbe  te 
'Course  of  business  are  admissible  against  them,  though  not  eos* 
elusive.    (Fish  v.  Smith,  161.) 

13.  EVIDENCE-CERTIFICATE  OF  CORPORATE:  ORGAXI' 
ZATION.— A  certificate  by  a  public  officer  of  another  state  ss  v 
'the  legal  organisation  of  a  corporation  therein  is  a  mere  Daicattvt 
of  a  past  event  and  of  its  legal  effect,  and  inadmissible  in  ske 
courts  of  a  state  other  than  the  one  in  which  the  corporatioa  H 
organised.    (Fish  v.  Smith,  161.) 

14.  CORPORATIONS.-«TATEMENTS  ON  THE  MARGIN  (0 
STOCK    CERTIFICATES,    showing   the   amount   of    the    capiii 
stock,  the  number  of  shares,  and  the  par  value  of  each,  are  « | 
much  a  part  of  such  certificates  as  if  they  were  embodied  la  i^ 

iiprinted  portion  thereof.    (Fish  v.  Smith,  161.) 
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m  CORPORATIONS  —  STOOKHOLDnRS  —  BSTOPPBIi  TO 
>BNT  CORPORATB  ORGANIZATION.— A  ttockliolder  wlio  has 
«celTed  dividends  on  his  stock  with  knowledge  that  it  is  not  fnlly 
Aid  np  is  estopped  to  deny  that  the  corporation  was  legally  or- 
imiaed  when  it  becomes  insolyent,  and  he  is  sned  for  the  balance 
lie  on  his  stock.    (Fish  t.  Smith,  lei.) 

1&  CORPORATIONS  BY  B8T0PPBL.— Where  one  deals  with  an 
ssociation  as  a  corporation,  snch  dealing,  by  estoppel,  as  to  snch 
ransaction,  fixes  the  statns  of  the  company  to  be  what  it  was 
^presented  and  recognized  to  be  therein.    (Olansen  T.  Head,  983.) 

OOSTS. 

COSTS-DISCRETION  OF  JUDGE.— IN  BQUITT  the  qnes- 
lon  as  to  which  party  shall  pay  the  costs  rests  in  the  discretion 
t  tbe  Jndge^  and  this  discretion  will  not  be  interfered  with  where 
;  has  not  oeen  abused.    (Guernsey  ▼.  Phinlsy»  270.) 

COTENANCY. 
See  Deeds,  4;  Replerin. 

COVENANTS. 

1.  COVENANTS— WARRANTY  OP  TITLE.— A  coyenant  of  war- 
anty  of  title  does  not  protect  the  grantee  against  adverse  claims 
r  suits  for  which  the  grantor  is  not  responsible,  but  only  against 
laims  or  suits  based  on  a  legal  foundation,  and  if  a  suit  by  an  ad- 
^rse  claimant  is  groundless,  and  results  In  favor  of  the  title  war- 
anted,  the  purchaser  is  not  entitled  to  recover  from  the  grantor 
:>r  costs  and  expenses  incurred  in  defending  the  suit  (Thorne  v. 
Ilark,  866.) 

2.  COVENANTS  OF  WARRANTY  OF  TITLE  do  not  run 
^^nst  apparent  but  unfounded  titles  in  the  land,  but  only  against 
lOBtlle  titles  in  fact  superior  to  that  of  the  grantor.  Hcfoce,  the 
rantee  cannot  recover  of  his  grantor  the  expense  of  removing  an 
pparent  but  unfounded  cloud  upon  his  title.  (Thome  ▼•  Clark« 
M.) 

CRIMINAL  LAW. 

1.  CRIMINAL  LAW— PROOF  OF  INTENT.-If  a  criminal  intent 

i  not  an  essential  element  of  an  offense  described  in  the  statute, 
:  need  not  be  shown  in  order  to  Justify  a  conviction.  (State  v. 
chlenker,  360.) 

2.  CRIMINAL  LAW— INSTRUCTIONS.— A  charge  given  by 
he  court  containing  declarations  which  have  been  held  unsound 
•7  the  supreme  court  in  another  case  is  ground  for  the  reversal  of 

Judgment  of  conviction.    (People  v.  Botkln,  89.) 

S.  CRTMINAL  LAW— SENDING  POISON  BY  MAIL-DEATH 
N  ANOTHER  STATE— VENUE  OF  CRIME.— Under  a  statute  pro- 
Iding  that  all  persons  who  commit,  in  whole  or  in  part,  any  crime 
rithln  the  state  are  liable  to  punishment  under  the  laws  thereof, 
ne  who,  within  the  state,  mails  poison  with  intent  to  take  the  life 
t  a  person  in  another  state.  Is,  if  such  person  received  and  took 
acta  poison  and  died  therefrom,  guilty  of  murder  committed,  id 
Mirt,  in  the  state  from  which  the  poison  was  sent,  and  Is  punish- 
Me  under  the  law  of  that  state,  as  if  the  crime  were  committed 
ntirely  therein.    (People  v.  Botkin,  89.) 

4.  CRIMINAL  LAW— SALE  OF  PROHIBITED  ARTICLES— 
LUTHORITY  TO    SERVANT  TO  SELL.— in    statutory    offenses 
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conslstliis  In  the  sale  of  articles  Is  TioIatSon  of  regidatioiia  for  i»> 
carlnc  public  order,  the  antbortty  to  a  ^etvKBt  to  sell  tbe  paitie» 
lar  article  diarged  as  aold  by  tbe  master  may,  wttiMNit  piooC  «C 
any  specific  autborlty»  be  Inferred  from  raifoiis  drcamstaBee^ 
SQcb  as  tbe  relation  of  sbopkeeper  and  selling  derk,  eoopled  wltk 
proof  tbat  tbe  article  sold  was  placed  by  tbe  master  tn  tbe  abot 
among  otber  tblngs  tbat  were  to  be  sold;  carelessneas  or  nec^geaee 
of  tbe  master  In  providing  or  keeping  tbe  articles  sold,  and  otber 
erldence  legally  tending  to  prove  tbat  tbe  sale  was  made  wltli 
tbe  knowledge  and  consent  of  tbe  master,  provided  sucb  erldaioa 
does  in  fact  satisfy  tbe  jnry  beyond  a  reasonable  doabt  tbat  tbe 
servant  In  selling  tbe  article  acted  in  pnrsnance  of  aotbority  tnm 
tbe  master.    (State  t.  McKee,  124.) 

0.  CRIMINAL  LAW— IMMORAL  PUBLICATION.— In  a  prose 
cntion  for  selling  a  paper  devoted  to  Immoral  matier,  tbe  gnesdoa 
wbeth«  tbe  matter  publlsbed  tberein  comes  wltbtn  tbe  statntoiy 
probibitlon  Is  tot  tbe  court  to  determine,  wben  tbe  sale  and  tbe 
fact  tbat  tbe  paper  was  devoted  to  tbe  pubUcatlon  of  tbe  daas  e( 
matter  contained  tberein  are  admitted.    (State  t.  McKee,  12i.) 

e.    MISDEMEANORS  — PRINCIPAL    AND     ACCBSaABY.— la 

misdemeanors  tbere  are  no  accessaries  before  tbe  fiict  nor  pdi* 
cipals  in  tbe  second  degree^  bat  all  are  prindpala.  (Slao^^bter  t. 
State,  242.) 

7.  CRIMINAL  RECOGNIZANCES— DEFENSE  TO.— Sines  sa 
Indictment  wbleb  cbarges  tbe  principal  In  a  criminal  recogninses 
witb  no  offenae  against  tbe  state  amounts  to  no  Indictment,  tbe 
sureties  may  set  up  its  Invalidity  In  defense  to  a  acloa  facias  is 
forfeit  tbe  recognizance.    (Candle  t.  Klrkaey.  247.1 

CURATIVE  STATUTES, 
See  O>n8tltotional  Law,  24»  28L 

DAMAGES. 

1.  DAMAGES— INJUBY  TO  BUSINESS  THROUGH  PBBSUir 
8I0N  NOT  TO  PATRONIZE  IT.— A  dealer  in  confectlonerlca  aad 
sdiool  supplies  bas  no  rlgbt  of  action  for  damages  agalnat  a  acbool 
teacber  for  maliciously  advising  or  persuading  bis  pupfla  not  ee 
patronise  tbe  plaintHTs  storeu    (Guetbler  t.  Altman,  ftia.) 

2.  NEGLIGENCE— DEATH  BY  WRONGFUL  ACT— MSA8- 
URE  OF  DAMAGES— EVIDENCE.— Under  a  statute  gtvtag  tbe 
rlgbt  to  recover  for  a  deatb  caused  by  wrongful  act.  tbe  men 
fact  tbat  tbe  deatb  was  instantaneous,  and  tbat  tbe  loss  of  life 
was  without  pain  or  sufT^ng,  does  not  of  Itself  prevent  tbe 
recovery  of  substantial  damages  by  tbe  administrator  or  executor 
of  tbe  deceased.  Tbe  measure  of  damages  In  sucb  cases  te  tbe 
loss  of  earning  capacity  resulting  to  tbe  decedent  blmsidf,  and, 
as  a  consequence^  to  bis  estate^  As  relevant  upon  tbat  qneatlei^ 
evidence  of  bis  age  and  tbe  general  state  of  bis  bealtb  at  tbe  tbae 
of  bU  deatb  is  admlsslbla    (Brougbel  v.  Soutbem  Td.  Oo^  17a) 

DEATH. 
See  Damages,  SL 

DEEDa 
1.    DBBD»—DIBLIVERY— RETENTION  BY    GRAMTOB.— If  S 
giantor,  wltb  tbe  assent  of  tbe  grantee^  delivers  bis  deed  to  a  tUif 
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person  to  be  dellTered  by  him  to  the  grantee  upon  the  death  of 
the  grantor,  and  it  la  so  dellrered,  it  is  effective  to  pass  title,  if  tt 
was  the  Intention  of  the  grantor  that  it  shoold  become  operatiYe  al 
Mice,  bat  postponing  the  time  of  enjoyment  nntil  his  death*  althongh 
le  retains  power  to  recall  the  instmment  dnring  his  lifeu  (Lippoid 
r.   Uppold,  dSl.) 

2.  DBBD  OP  INOOMPBTBNT  PBR80N  —  AVOIDANCE.— 
PBIVIBS  IN  BLOOD  AND  LEGAL  REPRESENTATIVES  ar«  the 
>nl7  persons  who  can  avoid  the  deed  of  an  insane  grantor.  (Hnnt 
r.  Rabitoay,  563.) 

8.  DEEDS— AMBIGUITY  IN  DESCRIPTION.— A  deed  convey- 
tag  a  specific  parcel  of  land  ont  of  a  larger  tract  is  void  if,  because 
>t  a  patent  ambiguity  in  the  description,  the  location  of  the  tract 
granted  cannot  be  certainly  ascertained.    (Hodge  v.  Bennett,  652.) 

4.  DEEDS  CREATING  COTENANCY  -  DESCRIPTION.— A 
sonveyance  of  a  definite  number  of  acres  or  any  other  definite 
inantity  of  land,  parcel  of  a  larger  tract,  if  the  amount  conveyed 
B  not  located  by  the  deed,  conveys  an  undivided  interest  in  the 
arger  tract,  and  vests  the  grantee  with  title  thereto  as  tenant  in 
*ommon  in  the  whole  in  the  proportion  that  the  smaller  bears  to 
lie  larger  tract.    (Hodge  v.  Bennett,  662.) 

5.  DEED  TO  PERSON  NOT  IN  BEING.— A  deed  to  an  imme- 
liate  estate  in  land  made  to  a  person  not  in  esse  is  absolutely  void. 
I>avis  V.  Hollingsworth,  233.) 

e.    DEEIDS— ESTATE-TAIL — FEE. — A  deed  to  a  woman  and  her 

shildren,  she  having  no  children  at  the  time,  creates  an  express 
istatetail,  and  under  the  statutes  of  Georgia  invests  her  with  the 
absolute  fee.    (Davis  v.  Hollingsworth,  23a.) 

7.  DEEDS— LIMITING  ESTATE  GRANTED.— THE  HABEN- 
DUM of  a  deed  may  limit  or  qualify  the  estate  named  in  the  grant- 
ng  clause,  to  accord  with  the  intention  of  the  parties.  (Davia  v. 
loUingsworth,  233.) 

S.  DEEDS— FEE  LIMITED  UPON  A  FEE.~Under  the  statutes 
Kf  Georgia,  it  is  competent  to  limit  a  fee  upon  a  fee.  (Davis  v. 
loUingsworth,  233.) 

9.  DEEDS— QUALIFIED  FEE. — ^A  deed  to  a  woman  and  her 
^Idrfoa,  she  having  no  children  at  the  time,  and  if  she  should  die 
ivithout  leaving  a  child  or  children  the  land  to  revert  to  the  donor 
IT  his  heirs,  conveys  a  qualified  fee,  subject  to  be  devested  upon  the 
lonee's  death  without  leaving  a  child  living  at  her  death,  or  to  be- 
some  absolute  upon  her  dying  and  leaving  a  child  in  Ufa  (Davis 
r.  HoUingswortht  283.) 

See  Covenants. 

DIVORCE. 
See  Marriage  and  Divorce. 

DOMICILBL 

DOBnOILB— PROPERTY  RIGHTS.— The  !aw  of  the  doml- 
•I19  governs  the  ownership  and  right  to  personal  proq^ertj.  <M(S 
ai«w  T.  Mutual  life  Ins.  Ca,  20.) 

EJECTMENT. 
1.    EJECTMENT— TENANTS    AFTER    JUDOBiBNT.— Tenants 
dC  a  defendant  in  ejectment  are,  after  Judgment  for  the  pIalntllC» 
estopped  from  taming  over  the  possession  to  the  giantss  oi  tMs 
landlord.    Oanford  v.  Herron,  706.) 
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A  TftUd  ratefsdni:  JodgmeBt  in  cJtclBMut  ■gifnaT  «ae  in 
iioB,  and  rtatmlng  mAwemij,  latemipCad  tbe  pemeeAil 
of  tte  d«f  CDdant  and  soipaided  tbe  ruaaimg  of  tbe  atatote  !■  feb 
fk^<or.   (Baaford  t.  Hcnoa,  70a) 

8.  EJECTMENT— 8TATUTB  OF  LUOTATIONB— WBET  OF 
BBSTITUTION.— Is  order  to  sospeiid  the  otatnte  of  DmitatloBi  u 

against  a  plaintiff  In  ejectment,  ft  la  not  necessary  tliat  a  wrtt  tf 
restltntion  sboold  tssne,  or  tbat  the  plaintiff  should  take  poa» 
slon  under  his  judgment.    (Sanford  t.  Herron,  703.) 

4.  BXEOTHENT— JUDOHENT—RES  JUDICATA.— A  JndgBUtf 
la  ejectment  is  rea  judicata  as  to  the  parties  tliereto  and  the  nH- 
ter  adjudicated  upon,  nntO  set  aside  or  rerersed,  at  Its  legal  eflict 
destroyed  hy  the  result  of  another  actloB  of  ejectsMnt  for  the  sum 
land  by  tbe  parties  or  their  lieira  who  were  defendanta  therta 
(Sanford  t.  Horon,  703.) 

BLDCnON  OP  REMBDIBL 
Bee  Actional  S-& 

EHBEZZLBMBNT. 

1.  EMBBZZLmCBNT— AGENT  OF  INSUBANOB  OOMPANT' 
WHO  IB  NOT. — ^Although  a  state  agent  of  an  tnsnrmnoe  eompui 
permits  and  anthorisea  a  person  to  write  a  particular  risk,  under  • 
special  contract,  such  person  is  not  "an  agent  or  aorant^  of  Ik 
company,  within  the  meaning  of  a  statute  prescribing  a  puntehmest 
for  embezslement,  where  tbe  company  knows  nothing  of  him  berad 
seeing  his  name  on  the  application  aa  solicitor.    (Stone  ▼.  God- 

nonwealth,  462.) 

2.  EMBEZZLEMENT— PART  OF  MONEY  DUB  AS  A  OOlf- 

MISSION.— A  person  who  receives  money,  a  portion  of  mrhich  te* 
longs  to  himself  as  a  commission  on  the  whole  amount.  Is  nol 
guilty  of  embezzlement,  though  he  conyerts  the  whole  to  hia  owi 
use.    (Stone  t.  Commonwealth,  452.) 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN.  —  INJURY  VTHICB  ARI8BS  FBOH 
ESTABLISHING  OR  CHANOING  A  STREET  GRADE  IS  NOT  A 
rrAKING"  OF  PROPERTY  within  the  meaning  of  a  constfta- 
tlonal  inhibition  that  prlyate  property  shall  not  be  taken  for  public 
use  without  compensation.    (Brand  t.  Multnomah  Gounty.  772.) 

2.  EMINENT  DOMAIN.-JUDGMENT  CREDITORS  ARB  NOT 
OWNERS  within  the  meaning  of  statutes  relating  to  condemnatiM 
proceedings.    (Williams  y.  Hutchinson  etc  Ry.  Co.,  40&) 

8.  EMINENT  DOMAIN— JUDGMENT  LIENS.-A  judgment  h 
a  statutory  lien  only.  It  is  within  the  power  of  the  legislature  ts 
modify  or  abolish  such  lien  before  rights  become  yested  under  It 
It  may  be  superseded  by  statute  authorizing  the  taking  of  tbe  lead 
under  condemnation  proceedings,  on  payment  of  compensation  Is 
Ita  owner,  and  when  the  proceedings  are  completed  and  the  com- 
pensatlon  paid  an  easement  is  acquired  free  of  all  judgment  lleai. 
(WiUiama  y.  Hutchinson  etc.  Ry.  Oon  ^08.) 

4.  EMINENT  DOMAIN— WAIVER  OF  PREPAYMENT  OF 
COMPENSATION— ESTOPPEL.— If  prepayment  of  compensatloB 
for  property  taken  under  condemnation  proceedings  la  wsLfyed  fef 
the  owner  of  the  land,  and  a  railway  company,  relying  upon  sack 
.waiyer,  proceeds  to  build  its  road  and  expends  large  sums  of  01009 
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OB  snch  land,  fhe  owner  thereof  is  estopped  to  reclaim  the  land  or 
maintain  ejectment  therefor.  (Williamfl  t.  Hutchinson  etc  By. 
Oa,  406.) 

6.  BHINBNT  DOMAIN— RAILROADS— COLLATBRAL  PRO- 
OBEDINO.— The  right  of  a  railroad,  regularly  incorporated  under 
the  laws  of  a  state,  to  exercise  the  power  of  eminent  domain,  can* 
not  be  inquired  into  and  taken  away  in  a  collateral  proceeding. 
(Kansas  etc.  Ry.  v.  Northwestern  etc.  Co.,  717.) 

6L  EMINENT  DOMAIN— PUBLIC  RAILROAD.— -A  railroad 
regularly  Incorporated  under  the  laws  of  a  state  is  a  public,  and 
not  a  prlyate,  corporation,  and  may  exercise  the  power  of  eminent 
domain,  although  its  officers  and  stockholders  are  the  same  as  those 
of  a  business  corporation  from  which  it  has  borrowed  money. 
(Kansas  etc.  Ry.  t.  Northwestern  etc.  Ck>.,  717.) 

7.  EMINENT  DOMAIN— RAILROAD  A  PUBLIC  USB.— The 
condemnation  of  land  for  the  purpose  of  constructing  and  operating 
thereon  a  railroad  is.  in  its  very  nature,  the  taking  of  land  solely 
for  Ji  public  use.    (Kansas  etc.  Ry.  y.  Northwestern  etc.  Co.,  717.) 

a  EMINENT  DOMAIN— RAILROADS— PUBLIC  USB— VOL- 
UME OF  BUSINESS.— The  condemnation  of  land  for  railroad  pur* 
poses  is  a  public  use,  whatever  may  be  the  length  of  the  road  or 
the  volume  of  business  likely  to  be  done.  (Kansas  etc.  Ry.  t. 
Northwestern  etc.  Co.,  717.) 

9.  EMINENT  DOMAIN— RAILROADS— OTHER  REMEDIES, 
rhe  fact  that  a  statute  gives  to  a  private  business  concern  the  right 
to  reach  a  neighboring  railway  by  means  of  a  switch  or  a  tram- 
iray,is  not  an  exclusive  remedy,  and  will  not  take  away  the  right 
>f  eminent  domain  from  a  regularly  incorporated  railway  company. 
Kansas  etc.  Ry.  v.  Northwestern  etc.  CJo.,  717.) 

10.  EMINENT  DOMAIN— RAILROADS— NECESSITY  FOR  LO- 
3ATION.— The  power  of  eminent  domain  conferred  upon  railroad 
K>mpanies  gives  them  the  privilege  of  selecting  whatever  location 
hey  prefer,  and  the  exercise  of  this  power  cannot  be  denied  be- 
ause  some  other  location  may  be  as  good  or  better.  (Kansas  etc. 
ly.  ▼.  Northwestern  etc.  Co.,  717.) 

11.  EMINENT  DOMAIN— LAND  SUBJECT  TO— DB>FBNSB. 
rhe  fact  that  land  sought  to  be  condemned  for  a  public  use  is  held, 
iwned,  and  used  by  a  corporation  organized  for  private  gain  is  no* 
efense  to  the  right  of  condemnation.  (Kansas  etc.  Ry.  y.  North- 
restem  etc.  Co.,  717.) 

12.  EMINENT  DOMAIN.— PROPERTY  ALREADY  DEVOTED 
X)  A  PUBLIC  USE  may  be  acquired  under  the  power  of  eminent 
iomain,  provided  it  Is  not  taken  from  one  corporation  by  another 
0  be  used  for  the  same  purpose  and  in  the  same  manner  that  it 
raa  used  by  the  corporation  that  first  appropriated  it.  (Kansas 
tc  Ry.  v.  Northwestern  etc.  Co.,  717.) 

la  EMINENT  DOMAIN— CONSTITUTIONAL  LAW.— The  legls- 
iture  cannot  exempt  from  condemnation  property  owned  by  a  cor> 
oration,  and  make  subject  to  condemnation  the  same  class  of  prop- 
rty  if  owned  by  an  IndividuaL    (Kansas  etc  By.  y.  Nortnwestem 

tc  CJo.,  717.) 

14.  EMINENT  DOMAIN— FUTURE  (X)NDITIONS.— In  con- 
iemnation  proceedings  courts  must  deal  with  conditions  as  they 
xXst  at  the  time  the  condemnation  is  asked,  and  cannot  take  into^ 
ccount  conditions  that  may  arise  thereafter.  (Kansas  etc.  Ry.  y» 
torthwestem  etc.  CJa,  717.) 
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BS8TATBS8. 
1.    LIFID  TSNANT— HOSniiB  GIiAIM&— A  Hie  tenaiit  er  m 
<im\m\ng  under  him  cannot  purchase  hostile  daims  asaM  ^ 
<iriglnal  title  and  set  them  np  dnrinff  the  ecmtiniiance  of  the  Sti 
estate.    (Hunt  t.  Babltoay,  563.) 

1,  BBMAINDBX&-H06TILD  CLAIMS.-One  daimbtg  Qider  i 
nfe  tenant  can  purchase  ontstandlns  tities  to  set  ap  asatait  Oi 
title  of  the  remainderman  npon  the  termination  of  the  Ufo  Unatj, 
<HQnt  ▼.  Babltoay*  663.) 

See  Deeds,   6-0. 

BSTATE8  OF  DBOEDBNTS. 

1.  ESTATES  OF  DBOEDBNTS— TITLE  TO.— THE  ALLOW- 
ANOE  OF  CLAIMS  against  an  estate  conyeys  no  titie  to  tiie  tail 
which  may  be  sold  to  pay  debta    (Hunt  t.  Babltoay,  668.) 

2.  ESTATES  OF  DECEDENTS— FUNERAL  EXPENSES^ 
WHO  MAY  INCCB  OR  CONTROL.— If  a  decedent  leant  w 
irldow  or  children  and  no  other  relatiTes  Inclined  to  tike  opal 
themselTes  the  duty  of  making  the  necessary  arrangemoiti  br 
Ills  faneralt  It  becomes  the  duty  of  his  sister  In  law,  wbo  tal 
been  his  housekeeper  until  his  death,  and  has  thereby  bees  kft 
In  charge  of  his  body,  to  make  aoch  arrangements  as  are  neceoiij 
for  Its  decent  burial,  and  she  has  authority  to  charge  his  estts 
with  the  expense  of  articles  ordered  by  her  and  in  fact  vsed.it 
his  funeral  and  suitable  to  his  rank  and  circumstances  and  Mt 
disproportionate  to  the  condition  of  his  estate.  (O'Reilly  t.  Ee07< 
«33.) 

8.  ESTATES  OF  DBOEDBNTS— FUNERAL  EXPBKSIE 
WHAT  MAY  INCLUDE.— THE  OBTAINING  OF  FLOWSBS  ftt 
the  funeral  of  a  decedent,  while  not  a  necessity,  is  certainly  app^ 
prlate  and  In  harmony  with  the  usual  feelings  and  sentiments «( 
our  common  humanity,  and  gives  rise  to  a  valid  charge  $pM 
Ills  estate.    (O'Reilly  ▼.  Kelly,  833.) 

4.  ESTATES  OF  DECEDENTS— FUNERAI«  BXPKNSa 
WHAT  CHARGEABLE  AS,  AND  WHO  MAY  IMPOSE  LlABIIr 
XTY  FOR.— It  Is  the  duty  of  an  executor  or  administrator  to  bozy^ 
decedent  In  a  manner  suitable  to  the  estate  he  leaves  b^iil 
him.  If  this  duty.  In  the  absence  or  neglect  of  the  execstix. 
Is  performed  by  another,  not  officiously  but  under  the  aeoesiitf 
of  the  case,  the  law  Implies  a  promise  to  reimburse  hbn  forli^ 
reasonable  expenses  Incurred  and  paid.  What  expenses  may  V^ 
«rly  be  Incurred  in  such  circumstances  depends  largely  upoa  tn 
custom  of  people  of  like  rank  and  condition  of  society  and  tn 
-condition  of  the  estate  left  by  the  decedent    (O'Reilly  t.  KeBy,  W 

See  Executors  and  Administrators;  Hiumesteeida,  S. 

ESTOPPEL. 

1.  ESTOPPEL  IN  PAIS— PROHIBITED  CONTRACT.— Wb» 
suit  is  brought  upon  a  contract  prohibited  by  law,  tlie  d^^sdnt 
may  lie  estopped,  by  his  admissions  or  by  his  conduct,  from  plei^ 
lug  that  the  contract  Is  void,  where  such  admlsslmis  or  coodstf 
have  led  the  plalntill  to  act  to  his  detriment    (FHtchett  t.  Ahem 

2.  ESTOPPEL  IN  PAI&-NOTB  GIVEN  FOR  AN  ILUDQAIi 
-CONSIDERATION.— If  a  person,  about  to  boy  a  note  glTen  tatm 
Illegal  conslderationt  asks  the  maker  If  It  Js  *%R  rigK^^w  ^ad  ^ 
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M^ea  that  It  la,  and  does  not  Intimate  that  he  has  any  defense 
thereto,  but  requests  a  little  delay  in  order  that  he  may  trade 
tiorses  to  the  payee  for  the  note  and  thus  pay  it  more  cheaply  than 
be  could  with  money,  the  maker's  admissions  and  conduct  estop 
tiizn  from  denying  the  validity  of  the  note  in  the  hands  of  such 
wrpon,  who  has  purchased  it  for  a  valuable  consideration.  (Pritchett 
r.  Ahems,  274.) 

8.  BSTOPPErL— FRAUD— WHAT  IS.--Conceding  that  there 
!an  be  no  estoppel  without  fraud.  It  is  a  fraud  to  deny  what  has 
»een  previously  affirmed.    (Pritchett  v.  Ahems,  274.) 

BfVIDBNOB. 
L    JUDICIAL  NOTICE— ABBREVIATIONS.— Courts  will  take 
Indiclal  notice  of  the  meaning  of  abbreviations  which  are  in  com- 
non  use,  and  have  a  well-understood  meaning  among  people  in 
general.    (Dages  ▼.  Brake,  566.) 

2.  EVIDENCE.— FOREIGN  LAWS  muet  always  be  proved  as 
acts.    (Fish  V.  Smith,  161.) 

8.  EVIDENCE.— LETTERS  DULY  HAILED  ARE  PRB- 
rUMED  to  have  been  received  by  the  addressee.  (Garland  v. 
Raines,  182.) 

4.  EVIDENCES  THAT  A  WRITTEN  LEASE  was  sent  to  the 
lonresident  lessee  and  came  back  with  his  name  affixed  thereto^ 
iid  that  he  subsequently  occupied  the  leased  premises,  is  prima 
able  proof  of  the  execution  of  the  lease  by  him.  (Gktrland  v. 
hilnes,   182.) 

5.  EVIDENCE— TRIAL  WITHOUT  JURY.—  In  an  action  tried 
rlthout  a  jury,  the  admission  of  Improper  evidence  alone  is  not 
round  for  reversal.    (Wlnchell  v.  Waukesha,  902.) 

«.  ESTATES  OF  DECEDENTS— DECLARATIONS  TO  PROVE 
'EDIGREE.— THE  GENERAL  RULE  is,  that  the  declarations  of 

deceased  person  are  not  admissible  In  evidence  on  a  question  of 
edigree,  until  there  Is  some  proof  outside  of  such  declarations 
tiat  the  declarant  was  in  fact  a  member  of  the  family  about  which 
e  was  speaking.    (Malone  v.  Adams,  259.) 

7.  ESTATES  OF  DECEDENTS-DECLARATIONS  TO  PROVE 
^EDIQRBE. — The  declarations  of  a  decedent,  whose  estate  is  in 
ontroversy,  that  he  was  related  to  the  one  who  claims  his  estate, 
re  admissible  In  evidence  without  other  proof  of  the  fact  of  r^a« 
onship.    (Malone  v.  Adams,  259.) 

a  EVIDENCE— EXHIBITION  OF  CHILD  AS.— On  a  prosecu- 
ion  for  bastardy,  the  exhibition  of  a  child  nine  months  old  to  the 
iry  for  the  purpose  of  showing  its  resemblance  to  the  defendant 
innot  be  permitted.    (State  v.  Harvey,  860.) 

9.  CRIMINAL  LAW— EVIDENCE.— Statements  made  to  an  ac- 
ised  by  the  person  fatally  wounded,  charging  the  former  with 
avlng  wounded  him,  if  at  once  denied  by  the  accused,  are  inad- 
lissible  In  evidence  when  not  made  as  dying  declarations  nor 
mstltuting  any  part  of  the  res  gestae.  Such  denials  are  also  in- 
Imisslble.    (Brown  v.  State,  641.) 

10.  EVIDENCE— DYING  DECLARATIONS  OF  WOMAN  SUB- 
BGTBD  TO  AN  ABORTION.— Under  an  indictment  charging  man- 
^nghter  In  causing  the  death  of  a  woman  by  means  of  an  abortion, 
rldence  of  the  dying  declarations  oC  the  woman  is  admissible  In 
ridence,  since  the  indictment  charges  a  homidda.  (Wortblsgton  ▼• 

tate^  500.) 
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11.  BYIDENCB.— DTIKG  DECLABATIONS  are  admiirilile  H 
«Tldence  when  the  declarant  constantly  b^eyes  that  deaOi  b  i^ 
proachlng,  although  the  attending  physician  b^da  oat  hope  of  i» 
covery.    (Worthlngtxm  t.  State,  50G.) 

12.  BVIDENCK-DYINQ  DECLARATIONS— IDENTITT  OF 
PARTY  NAMED.— If  a  woman  makes  a  dying  declaration  thati 
certain  person,  naming  htm,  committed  an  abortion  npon  her,  t^ 
Identity  of  the  person  named  with  the  accused  is  a  question  tar  tk 
jury.    (Worthington  r.  State,  506.) 

IS.  EVIDENCE-DYING  DECLARATIONS.— If  a  person  hts 
expressed  a  continuing  belief  that  he  is  about  to  die,  declaratioai 
made  by  him  on  a  subsequent  day,  and  whfle  such  belief  stm  cm- 
tinues,  as  to  the  cause  of  death  are  admissible  in  erldence.  (Woctt- 
Ington  Y.  State,  606.) 

14.  EVIDENCE— DYING  DECLARATIONS.--A  witness  attir- 
ing to  testify  to  dying  declarations  made  to  him  need  not  repeat  fte 
exact  language  of  the  declarant,  but  may  give  his  recoUeetlon  U  ill 
substance.   (Wtxthiogton  v.  States  506.) 

Vk  EVIDENCE.— DYING  DECLARATIONS  made  In  respouRti 
questions  propounded  to  the  dedaranc  are  oompeteot  evidaflt 
(Worthlngtoii  t.  8tate»  606.) 

SXOBPTIONS,  BILL  OF. 
See  Appeal,  2-6. 

EXECIJTION& 

1.  EXECUTION— MOTION  TO  QUASH.— If  an  execoUon  li  ^ 
legularly  Issued,  or  Is  being  executed  in  an  Irregular,  oppiiaslTe, « 
fHiudulent  manner,  a  motion  to  quash  is  the  proper  remedy  br 
the  injured  party.    (Marks  y.  Stephens,  750.) 

2.  EXECUTION  SALE.— AN  INJUNCTION  WILL  NOT  ISSUS 
to  restrain  an  execution  sale  because  of  irregularity  In  tbe  issouiee 
of  the  writ,  and  in  the  subsequent  proceedings  therennder.  (Mufti 
y.  Stephens,  750.)  * 

3.  INJUNCTION  AGAINST  EXECUTION  SALK— I88UAKCS 
OF--IRREGULARITIES  WILL  NOT  JUSTIFY.— When  the  indi- 
Tidual  personal  property  of  a  suryiving  partner,  who  Is  admiBto- 
trator  of  the  partnership  estate,  is  seized  under  execntlon  os  t 
judgment  against  the  firm,  a  sale  thereunder  will  not  be  reetrabied 
by  injunction,  because  the  execution  was  issued  In  the  name  of  s 
dead  man,  or  the  judgment,  prior  to  the  issuance  of  the  execntioB, 
had  been  presented  as  a  claim  against  the  estate,  and  neither  al- 
lowed nor  disallowed,  nor  because  the  leyy  was  made  on  indlvldttl 
personal  property.   A  motion  to  quash  is  the  proiper  remedy.    (Mazts 

y.  Stephens,  750.) 

4.  EXECUTIONS  AGAINST  MINORS— CONFLICT  OF  JURIS- 
DICTION.—If  a  minor's  property  has  been  legally  seised  under  at* 
tacbment  In  an  action  against  him,  the  subsequent  appointment  of  i 
guardian  for  him  does  not  transfer  to  the  appointing  court  jarMle- 
tion  to  enforce  the  judgment  obtained  against  him,  nor  remoye  tbr 
property  from  the  custody  of  the  court  rendering  such  jud^meat 
ao  as  to  rob  it  of  power  to  issue  execution  against  aoch  property- 
(Hawk  y.  Harris,  852.) 

EXECUTORS  AND  ADMINISTRATORS. 

EXECUTORS  AND  ADMINISTRATORS-SUITS  AOAINSf 
—JUDGMENT.— When  one  is  sued  as  executor  or  admlnlatratec;  ht 
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must  80  plead  as  to  protect  himself  from  Individiial  liability,  and 
any  judgment  obtained  Is  conclusive  on  both  parties  as  to  all  ques- 
tions which  were  raised  In  the  pleadings  or  which  could  poroperly 
Ikave  been  raised  therein.    (Wilkins  y.  Gibson,  204.) 

See  Estates  of  Decedents. 

EXEMPTIONS. 

EXEMPTIONS-WAGES— EXTENSION  OP  STATUTORY 
PKHIOD.— Under  a  statute  providing  that  the  personal  earnings  of 
a  debtor  "at  any  time  within  ninety  days  next  preceding  the  levy** 
shnll  be  exempt  from  liability  for  his  debts,  the  period  of  time 
diirfni?  which  litigation  to  recover  such  earnings  may  be  pending, 
ennnot  be  eliminated  In  the  computation  of  such  ninety  days.  (Chad- 
wick  Y.  Stout,  334.) 

Bee  TYoatlon,  8» 

FALSE   IMPRISONMENT. 

FALSE  IMPRISONMENT-WANT  OP  JURISDICTION.— 
An  officer  who,  without  jurisdiction,  causes  to  be  arrested  with- 
out a  warrant,  and  who  fines  and  imprisons,  a  person  who  has 
committed  no  offense  in  his  presence,  is  liable  in  an  action  for  false 
imiirisonment.    (State  ▼.  McDaoiel,  61&) 

FERRIEa 

1.  PUBLIC  FERRIES— FRANCHISE-JUDICIAL  INTERFER- 
ENCES.—The  action  of  county  commissioners  in  granting  a  franchise 
to  oi>erate  a  public  ferry,  if  done  within  the  scope  of  their  duties 
and  discretionary  power,  cannot  be  interfered  with  by  the  courts, 
merely  l>ecaufie  such  action  Is  Inexpedient  and  unwise,  unless  fraud 
or  corruption  is  shown.    (Hudspeth  v.  Hall,  200.) 

2.  PUBLIC  PERRY— APPLYING  FOR  FRANCHISE.— A  JU- 
DICIAL  RULING  that  a  private  person  who  owns  land  on  both 
sides  of  a  river  cannot  establish  a  public  ferry  without  a  grant 
from  the  proper  county  authorities,  will  not  prevent  such  person 
from  thereafter  applying  for  and  securing  a  grant  authorizing  him 
to  nT!»***t**"  such  a  ferry.    (Hudspeth  v.  Hall,  200.) 

FISHWAYS. 
See  Constitutional  Law,  IK^  10. 

FIXTURES. 

1.  FIXTURES— GENERAL  RULE  TO  DETERMINE  WHAT 
ARE.^Whatever  is  once  annexed  to  the  freehold  by  its  owner, 
to  be  used  and  enjoyed  in  connection  therewith,  becomes  part  of 
the  realty,  and  passes  by  a  conveyance  thereof,  ((banning  t.  Owen, 
BSa) 

2.  FIXTURES— MODE  OF  AFFIXING  IS  NOT  CONCJLUSIVB. 
It  is  not  necessary  to  imi>o8e  upon  a  chattel  the  character  of  a 
fixture  that  it  be  so  affixed  to  the  realty  that  it  cannot  be  remored 
without  physical  Injury  thereto,  if  it  has  been  attached  with  a 
view  of  enhancing  the  value  of  the  realty  and  for  the  purpose  of 
being  permanently  used  in  connection  therewith.  The  intention  of 
the  owner  need  not  be  expressed  in  words,  but  must  ordinarily  be 
Inferred  from  the  nature  of  the  articles  affixed,  the  relation  and 
situation  of  the  parties  Interested,  the  policy  of  the  law  with 
lespect  thereto,  the  mode  of  annexation  and  the  purpose  for  which 
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It  WHS  made  The  qoestlon  whether  ehatteto  are  to  be  regaidei 
aa  llxtoraa  dependa  leaa  upon  the  meaaure  of  tbeJr  ansezatioi 
than  upon  their  own  nature,  and  their  adaption  to  the  pupoM 
for  which  they  are  osed.    (Oanuinir  t.  Owen,  858.) 

8.  BLECTRIO  LIGHT  FIXTURB8  whi<^  take  the  place  ud 
aerre  the  purpose  o(  ordinary  gaa  flxtnres,  though  they  may  te 
removed  without  physical  injary  to  the  freehold,  must  as  betweei 
mortgagor  and  mortgagee,  be  regarded  aa  part  of  the  realty 
which  the  former  has  no  right  to  detach  and  remove  after  a  ah 
baa  been  made  under  the  mortgage.    (Canning  y.  Owen,  85&) 

4.  FIXTnRBS.~-BRICK,  LUBfBBR,  AND  OTHBB  FEBSOS- 
ALTT.  used  for  the  construction  of  a  substantial  and  "•^mflBOit 
building  upon  the  land,  become  a  part  ot  the  real^.  (Qjernsey  t. 
Phlniay.  270.) 

5.  FIXTUBE8  —  RSCONVBBSION  INTO  PBB80NALTI.- 
BRIOK  AND  LUMBER  used  In  the  construction  of  a  house  Iw* 
come  a  part  of  the  land,  and  so  remain  until  aerered  and  reeoa- 
Terted  into  personalty  by  the  owner.  Hence,  If  a  house  Is  acddeat- 
ally  destroyed  and  falls  to  the  ground,  the  brick  and  lumber  remili 
a  part  of  the  land  aa  long  aa  the  owner  leaves  tiiem  aa  tbey  \sxn 
fallen,  and  until  he  does  some  act  evidencing  bte  Intention  to  renfr 
Tert  them  Into  personalty.    (Guernsey  v.  Phlniay,  270.) 

e.  FIXTURES  —  RBTAININO  CHARACTER  A8  PEBSOli- 
ALTY.— Parties  may  by  agreement  retain  a  fixture  in  Its  cfaaraettf 
as  personalty  notwithstanding  its  physical  annexation  to  a  hoUd- 
log.    (Fuller-Warren  Co.  ▼.  Harter,  867.) 

7.  FIXTURES,— TO  CHANGE  PROPERTY  FROM  ITS  CHAT- 
TEL CHARACTER  to  that  of  real  estate.  It  Is  necessary  that  there 
should  be  physical  annexation  of  the  chattel  to  the  realty,  adapti- 
tlon  of  the  improvement  to  the  use  to  which  the  realty  is  devoted, 
and  Intent  of  the  person  causing  the  annexation  to  make  a  penm- 
nent  improvement  of  the  freehold.  (Fuller- Warren  Coi  v.  Harter, 
867.) 

a  FIXTURES— CHATTEL  MORTGAGE-RIGHTS  OP  Bfr 
ALTY  MORTGAGEE.— Personal  property  incorporated  Into  a  mort- 
gaged building,  with  the  intent  to  make  it  a  permanent  part  thereoC 
becomes  a  part  of  the  mortgaged  security,  notwithstanding  the  nD> 
dor  reserves  a  chattel  mortgage  thereon  to  secure  payment,  wba« 
the  real  estate  mortgagee  is  not  a  party  to  the  transaction.  (Mkf 
Warren  Co.  t.  Harter,  867.) 

9.  FIXTURES-CHATTEL  CHARACTERr-REMOVAL  WITH- 
OUT INJURY— RIGHTS  OP  VENDOR  AND  MORTGAGES.-A 
vendor  of  chattels,  Wnich  are  permanently  annexed  to  mortgaaed 
realty,  cannot  by  agreement  with  the  mortgagor  preserve  sock 
chuttels  in  tlieir  character  aa  personalty  aa  against  the  mortaagca 
even  though  they  may  be  removed  without  injury  either  to  tki 
realty  or  to  the  value  of  the  mortgage  security  aa  It 
the  annexation.    (Fuller-Warren  Co.  v.  Harter,  867^ 

FOREIGN    LAW. 
See  £yvidenccv  2. 

rORG£}D  CHOCK. 

See  Banking. 
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FRAUD. 

DBOBPTION  RESPISCTING  THE  TITLE  TO  REAL  PROP- 
BSR^nr.— Though  the  title  to  real  property  appears  apon,  and  may 
tie  ascertained  from  an  examination  of,  the  public  records  of  the 
connty,  an  action  may  be  maintained  against  one  who  knowingly 
misrepresents  the  condition  of  snch  title  to  another,  who,  In  Ignor- 
ance of  the  title,  relies  upon  such  representation  to  his  Injury. 
(Bant  T.  iBarker,  812.) 

See  Estoppel,  8. 

,q     tPRAUDULBNT  OONVEYANCES. 

1.  FRAUDULENT  CONVEYANCES  —  LIMITATIONS.-  The 
statute  of  limitations  does  not  begin  against  one  who  has  acquired 
a  rlghU  by  virtue  of  a  sale  under  execution  against  a  husband,  to 
set  aside  a  previous  fraudulent  conveyance  from  such  husband  to 
bis  wife,  until  the  date  of  the  sheriff's  deed  under  the  execution. 
(Glialmers  t.  Sheehy,  62.) 

2.  FRAUDULENT  OONVEYANCES  —  ACTION  IN  TORT. 
One  who  has  a  cause  of  action  In  tort  Is  a  creditor  of  the  tort 
feasor  before  the  commencement  of  the  action  thereon,  as  well  as 
after,  and,  as  such  creditor  Is,  upon  recovering  judgment,  entitled 
to  avoid  a  fraudulent  transfer  antedating  the  commencement  of 
the  action.    (Cnalmers  v.  Sheehy,  62.) 

3.  FRAUDULENT  OONVEYANCES  —  ACTION  IN  TORT^ 
HUSBAND  AND  WIFE.— If  a  husbandj  makes  a  gift  of  all  of  his 
property  to  his  wife,  pending  an  action  for  slander  against  him, 
with  Intent  to  defeat  any  judgment  recovered  against  him,  the 
plaintiff  may,  upon  recovering  such  Judgment,  assail  such  gift  as 
fraudulent    (Chalmers  v.  Sheehy,  62.) 

4.  FRAUDULENT  CONVEYANCES— FRAUD  OF  HUSBAND 
^INNOCENCE  OF  WIFE.— If  a  husband  makes  a  fraudulent 
gift  of  all  of  his  property  to  his  wife,  with  intent  to  defeat  any 
judgment  recovered  In  a  pending  action  for  slander,  the  plaintiff, 
upon  recovering  such  judgment,  may  assail  the  gift  as  fraudu- 
lent, and  the  fact  of  the  innocence  of  the  wife  from  any  partici- 
pation in  the  fraud,  or  that  she  did  not  know  the  condition  of  her 
hOBband'a  business  affairs.  Is  ImmaterlaL  (Chalmers  v.  Sheehy,  62.) 

See  Husband  and  Wife,  !• 

FUNERAL  EXPENSES. 
See  Estates  of  Decedents,  2-4 

GAMBLING. 
See  Negotiable  Inetruments,  7,  flL 

GARNISHMENT. 
See  Attachment  and  Garnishment. 

GUARANTY. 
1  GUARANTY  — NOTICE  TO  GUARANTOR.— When  t  guar* 
an^  la  an  effort  to  become  responsible  for  a  credit  that  may  or  may 
not  be  given  to  another,  at  the  option  of  the  party  to  whom  the  ap- 
plication for  credit  Is  made,  the  guarantor,  must  within  a  reasonable 
time,  be  notified  of  the  acceptance  of  the  guaranty.  (German  Sav. 
Bank  v.  Drake  Roofing  Co.,  835.) 
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%  OXTARAMTT— OFFER  OF— NOTTCB  OF  AGCSPTAKC&* 
An  lostmmeiit  by  which  gaftranton  promise  to  pay  to  a  certata  \mA 
all  Indebtedoen  of  a  third  person,  not  exceeding  a  certtla  ibobbK 
that  may  accrue  within  a  certain  time  walTlncr  demand,  notiee  ud 
protest  on  the  part  of  the  tank  In  coUectlnfl^,  not  founded  on  anj 
eonslderatlon  except  fntnre  adrances  to  be  made,  and  not  lisDed 
at  the  bank's  request  or  In  Its  presence.  Is  a  mere  offer  of  gtmasOj 
requiring  notice  of  acceptance  by  the  bank  to  bind  the  aoanBtoci. 
(German  Sar.  Bank  t.  Drake  Booflng  Co^  335.) 

3.  GUARANTY— NOTICE)  TO  GUABANTOB.-IN80LVBNCT 
OF  THE  PRINCIPAL  DEBTOR  at  the  time  a  goaranty  is  madi 
to  secure  fotuie  adTances  to  him  for  a  limited  time  and  the  con- 
tinuance of  such  InsolYency,  are  suiBclent  excuse  for  not  ^Tlng  nodee 
to  the  guarantors  of  the  adrances  made,  or  of  the  state  of  the  afr 
count  at  the  expiration  of  the  guaranty-  (German  SaT.  Bank  t. 
Drake   Roofing  Co.,  835.) 

4.  GUARANTY.— DEMAND  AND  NOTICB  OF  NONPAYMBST 
by  the  principal  debtor  are  not  essential  to  a  recoTcry  asainst  kH 
guarantor.    ((German  Say.  Bank  t.  Drake  Roofing  (^,  335.) 

5.  LBASE.-GUARANTY  OF  PAYMBasT  OF  RENT  and  pa- 
f ormance  of  coTcnants  by  the  lessee  during  the  full  term  of  tbe 
lease,  made  in  consideration  of  the  lease  of  the  premises,  is  an 
absolute,  and  not  a  conditional,  undertaking,  upon  which  the  gss^ 
antor  is  liable  Immediately  upon  the  default  of  the  lessee,  ((vsriaid 
T.  Gaines,  182.) 

«.  GUARANTY-CONSIDERATION.— If  a  guaranty  ft*  tti 
performance  of  the  coTenants  of  a  lease  Is  executed  oontempo» 
neously  therewith,  and  Is  an  essential  ground  of  the  credit  ex- 
tended to  the  lessee,  that  Is  sufficient  consideration  for  the  coa* 
tract  of  guaranty,    (Garland  t.  Gaines,  182.) 

7.  GUARANTY— DELIVERY.— If  a  guaranty  for  the  petfons- 
ance  of  the  coYenants  of  a  lease  Is  executed  subsquently  to  the 
lease,  It  must  be  deemed  to  bare  been  made  contempoianeomlj 
with  It,  If  d^vered  at  the  same  time  and  before  the  lessee  it 
permitted  to  occupy  the  leased  premises.    (Garland  ▼.  Galne8»  18U 

GUARDIAN  AND  WARD. 

L  GUARDIAN  AND  WARD— DEATH  OP  WARD  TBBIO- 
NATES  JURISDICTION.— The  superior  court  Is  without  jurisdi^ 
tlon  after  the  death  of  a  ward  to  order  a  sale  of  his  real  estttt^ 
though  to  pay  an  indebtedness  due  from  him  to  his  guardian,  apca 
the  settlement  of  the  latter's  accounts.    (Estate  of  LdYermore^  37.) 

2.  GUARDIAN  AND  WARD— DEATH  OF  WARD— EXECU- 
TION OF  DEED  AFTER.— A  guardian  can  execute  a  deed  only 
In  the  name  of  a  Hying  ward.  After  the  ward's  death,  this  power 
is  gone.    (Estate  of  Liyermore,  87.) 

g.  GUARDIAN  AND  WARD— DEATH  OF  WARD-RBUKDT 
OF  GUARDIAN  FOR  DEBT  DUE.— The  remedy  of  a  guardian  to 
enforce  an  indebtedness  due  from  his  deceased  ward  is  to  admin- 
ister ui;>on  his  estate.    (Estate  of  Livermore,  37.) 

4.  GUARDIANS  AD  LITEM— COMPENSATION,  STANDARD 
OF.— Guardians  ad  litem  being  officers  of  the  court,  their  oompea- 
■atlon  Is  to  be  measmred  by  the  standard  of  official  emolumentii 
rather  than  by  that  of  the  highest  prices  demanded  and  paid  be* 
tween  Individuals  free  to  contract  as  they  wlIL  (Richardsoo  ?• 
Tyaon,   837.) 
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8.  OTJARDIAN  AD  lilTBM—ATTOBNBYS— PAYMENT  FOB 
tX^RVICBS  ON  APPBAL.— Where  an  attorney  agrees  to  act  as 
Ttaraian  ad  litem  and  conduct  litigation  for  a  stated  sum  at  the 
rial,  and  on  appeal,  and  after  being  defeated  at  the  trial,  no 
I»peal  Is  taken  for  two  years  through  the  opposition  of  other 
ounsel,  who  Impngn  his  motives,  and  the  general  guardian  refuses 
dm  aid  and  tries  to  secure  his  remoTal,  such  guardian  ad  litem 
n  entitled  to  compensation  for  his  services  on  appeal,  independent 
»f  tlie  agreement,  the  situation  being  so  changed  as  to  render 
dill  not  bound  by  R.    (Blchardson  y.  Tyson,  €37.) 

6.  GUARDIAN  AD  MTEM—EMPLOTING  ADDITIONAL 
I90XJNSEL.— A  guardian  ad  litem  who  employs  additional  counsel 
ivitlioiit  an  order  of  court  assumes  the  peril  that  his  action  may 
>e  dlsproYed,  and  he  be  left  to  bear  the  expense  personally.  (Rich- 
urdson  ▼•  Tyson,  937.) 

7.  GUARDIAN  AD  LITEM— EMPLOYING  COUNSEL-WHEN 
rUSi:i jTiED.— If ,  after  a  guardian  ad  litem  has  employed  special 
counsel.  It  appears  that  such  precaution  was  reasonably  necessary 
for  tbe  welfare  of  the  minors,  and  such  as  the  court  would  have 
antboilzed  In  advance  had  application  been  made,  the  reasonable 
expense  thus  incurred  will  be  allowed.    (Richardson  v.  Tyson,  d37.) 

a  GUARDIAN  AD  LITEM— FEES  ON  HEARING  OP  AO 
COUNT— ATTORNEYS'  PEES.— A  guardian  ad  litem  who  acts 
fairly,  makes  full  disclosure,  and  does  not  make  unreasonable 
demands  for  credit  or  allowance,  may,  in  the  discretion  of  the  court, 
be  allowed  reasonable  compensation  at  the  hearing  on  his  account^ 
Including  necessary  attorneys'  fees.    (Richardson  v.  Tyson,  937.) 

9.  GUARDIAN  AD  LITEM— EMPLOYING  ATTORNEY  AT 
HBARING  ON  ACCOUNT.— A  guardian  ad  litem  may  employ 
an  attorney  to  represent  him  at  the  hearing  on  his  account  only 
under  extraordinary  circumstances,  and  It  is  a  question  for  the 
eourt  whether  the  extraordinary  circumstances  exist  which  render 
such  employment  necessary.    (Richardson  v.  Tyson,  087.) 

10.  GUARDIAN  AD  LITEM.— SERVICES  PERFORMED  BY 
AN  ATTORNEY  of  a  guardian  ad  litem  which  the  guardian  him- 
self should  have  performed  are  not  entitled  to  an  allowance  as  for 
a  distinctive  disbursement  therefor;  but  their  character  and  amount 
may  be  taken  Into  consideration  as  bearing  upon  the  amount  of 
proper  allowance  to  the  guardian.    (Richardson  v.  Tyson,  937.) 

11.  GUARDIAN  AD  LITEM— COMPENSATION— OPINIONS 
OF  OTHER  ATTORNEYS.— In  determining  the  proper  amount 
of  compensation  due  an  attorney  who  has  acted  as  a  guardian 
ad  litem,  the  opinions  of  other  attorneys  are  advisory  only,  and^ 
although  unanimous  are  not  controlling  on  the  court  (Richardsoa 
▼•  a^80ii»  037.) 

See  Partltk>n,  2. 

HABEAS  CORPUa 
See   Judgments,  16b 

HIGHWAYS. 

%,  HIGHWAYS— BICYCLES— U<SB  OF  SIDEWALK.— A  btcyda 
la  a  v^lde^  and  has  no  lawful  right  to  the  use  of  a  sidewallL 
IKnouff  V.  Logansport,  292.) 

2.  HIGHWAYS.— A  BRIDGE  connecting  public  highways  and 
for  public  use  is  itself  a  public  highway*  and  constitutes  part  oC 
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the  higbwayv  with  which  It  te  connected.    (Brand  ▼.  MnKaoiiah 
Oonnty,  772.) 

8.  LICENSB  TO  TAKB  TOLLS— EXPIRATION  OF,  AND  ITS 
EFFECT.— When  a  Ucense  to  take  bridge  tolls  has  exph^  the 
right  to  the  free  use  of  the  bridge  as  a  public  highway  heeooMf 
rested  in  the  people.    (Brand  ▼.  Mnltnomab  County,  772.) 

HOMESTRAD& 

L  HOMESTEAIV-ALIENATION.— The  homestead  right  is  net 
ezclnslYely  for  the  benefit  of  married  women,  but  extends  to  tte 
whole  family,  and  is  inalfeDable  otherwise  than  In  the  prcIk 
manner  indicated  in  the  statute.  (Minnesota  Stoneware  Co.  y.  Me- 
Orossen,   927.) 

2.  HOMESTBAI>-MORTGAGB  —  ESTOPPEL  —  SIGKATUBI 
OF  WIFE.— A  mortgage  of  the  homestead  of  a  manied  man,  eir 
cnted  by  him,  with  the  wife*s  signature  affixed  thereto  by  her 
Terbal  request,  for  the  purpose  of  obtaining  money  for  her  we, 
together  with  the  full  execution  of  such  purpose,  does  not  eatfl^ 
her  from  denying  the  validity  of  the  mortgage.  (MXnneaota  Stne- 
ware  Co.  ▼.  McCrossen,  027.) 

8.  HOMESTEAD— TEMPORARY  ABSENCE— VOTING  IN  AN- 
OTHER STATE.— The  temporary  removal  of  a  man  from  lib 
homestead  to  another  state  for  the  benefit  of  his  wife's  health,  with 
the  Intent  to  return  and  make  the  premises  his  bome.  does  sot 
constitute  an  abandonment  of  the  homestead,  although  he  may 
have  exercised  the  elective  franchise  in  the  other  state  wh& 
residing  there.    (Mimiesota   Stoneware  Co.   v.    McCrosaen,  827^ 

4.  HOMESTEADS  —  EXTENSION  OF  MORTGAGE  ON.— A 
husband  cannot,  without  the  consent  of  his  wife,  extend  the  dun- 
tton  of  a  mortgage  lien  on  their  homestead.  (Portsmouth  Sar. 
Bank  t.  Hardman,  3S1.) 

6.  HOMESTEADS— PROBATE  SALE  OF— CONCLUSIVBXES 
OF.— Although  the  national  statute  provides  that  no  homestead  se- 
qulred  under  it  shall  in  any  event  become  liable  to  the  satisfoctlaB 
of  any  debt  contracted  prior  to  the  issuance  of  patent,  a  judgmesl 
of  a  probate  court  ordering  a  sale  of  such  homestead  acquired  under 
such  law  for  the  payment  of  debts  contracted  prior  to  the  Issuance 
of  patent  therefor  is  valid  as  against  a  collateral  attack,  unless  the 
record  of  such  judgment  affirmatively  shows  that  such  debts  ant^ 
date  the  patent    (J.  B.  Watkins  Land  etc  Go.  v.  Mullen,  IIT2L) 

See  Mortgages,  6^;  Taxation,  4. 

HOMICIDE. 

1.  MURDER  IN  RESISTING  ARREST.— IF  A  SUSPECTBD 
FELON,  IN  RESISTING  ARREST,  or  in  endeavcHin^  to  escapt 
after  arrest  kills  the  arresting  officer,  he  commits  murder.  (Statt 
T.  Evans,  669.) 

2.  HOMICIDE.— AN  OFFICER  WHO  NECESSARILY  KILLS 
A  SUSPECTED  FELON  when  he  resists  arrest  or  endeaTors  t» 
escape,  commits  Justifiable  homicide.    (State  v.  Evans,  669.) 

8.  MURDER  IN  RESISTING  ARREST— KNOWLEDGE  OF 
OFFICIAL  CHARACTER.— One  who  is  arrested  by  an  officer  la 
uniform,  who  is  known  to  him,  cannot  justify  the  killing  of  so^ 
officer  on  the  ground  that  he  had  no  notice  of  the  officer's  offidal 
character.    (State  v.  Evans,  669.) 

See  Abortion;  Criminal  Law,  3. 
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HUSBAND  AND  WIFIL 

1.  HUSBAND  AND  WIFB  —  GONYBYANOD  TO  FBBVBNT 
NHBRITANGB  BT.^FRAUD  on  marital  rights  cannot  be  predk 
ated  of  a  Tiriantary  conveyance  by  either  husband  or  wlfei  made^ 
t  iKrevent  the  other  from  Inheriting.    (Jones  v.  Somervllle,  627.) 

2.  SUSBAND  AND  WIFB— MCXRTGAGB,  BY  WIFE,  OF  BS- 
*ATB  BY  ENTIRETY.— Under  statutes  authorizing  a  wife  to  sell 
nd  conyey  her  property,  by  her  sole  deed,  "to  the  same  extent 
nd  in  the  same  manner  that  her  husband  can  property  belonging- 
[>  him/'  she  may  mortgage  her  interest  In  land  held  by  the  en- 
Lrety  with  like  effect  as  her  husband,  and  such  a  mortgage  Is- 
alld,  although  the  husband  did  not  join  In  Its  execution.  (How^l 
.  Folsom,  786.) 

8.  A  HUSBAND  CANNOT  TESTIFY  AGAINST  HIS  WIFE 
(•OR  THE  PURPOSE  OF  PROVING  A  CONTRACT  BETWEEN 
!HBM  to  pay  for  his  services,  if  the  statute  of  the  state  declarer 
hat  a  husband  Is  not  permitted  to  disclose  any  communication 
oade  by  him  to  his  wife  during  their  marriage,  except  In  trials  for 
Iroirc^    (Robinson  y.  Robinson,  832.) 

4.  BVIDBNCE>— TESTIMONY  OF  DIVORCED  HUSBAND.— If 
.  Statute  provides  that  husband  Is  not  permitted  to  disclose  any 
ommnnicatlon  made  to  him  by  his  wife  during  their  marriage,  ex* 
tept  in  trials  for  dlTorce,  the  prohibition  Is  not  removed  or  weak-^ 
ned  by  their  subsequent  divorce.    (Robinson  t.  Robinson,  832.) 

lee  Gonetltutlonal  Law,  23;  Fraudulent  Oonveyances,  8,  4;  Judg- 
ments, 12-14;  Power  of  Attorney,  4. 

ILLBGITIMATBB3. 

1.  ILLEGITIMATBS-OONSTRUCTION  OF  STATUTES  RE- 
SPEOTING.— The  rule  that  statutes  making  Innovations  on  the 
iommon  law  must  be  strictly  construed  applies  to  statutes  con- 
ferring rights  on  illegitimate  children.  (Alabama  etc.  Ry.  <}o.  v. 
P^lUlanu,  824.) 

2.  ILLEX5ITIMATBS.— THE  WORD  "CHII/DREN"  used  In  a 
itatute  does  not  include  illegitimates.  (Alabama  etc.  Ry.  Ck>.  t* 
P^iUiams,   624.) 

8.  ILLEGITIMATES.— The  mother  of  a  bastard  cannot  sue  for 
Injury  to  him.    (Alabama  etc.  Ry.  Co.  v.  Williams,  624.) 

4.  UiLBGITIMATBS.— THE  MOTHER  of  a  bastard  cannot  fa^ 
telt  from  him.    (Alabama  etc.  Ry.  Go.  v.  Williams,  624.) 

Bee  Evidence,  8;  Parent  and  Child. 

INDICTMENT. 
!•    INDICTMENT— DUPLICITY.— An   Indictment  charging   the 
burning  of  a  cotton-house,  the  property  of  a  certain  person,  and 
the  burning  of  the  cotton  In  the  house,  the  Joint  property  of  such, 
person  and  another,  is  not  bad  for  duplicity.    (Clue  ▼.  State,  643.) 

2.  INDICTMENT— DUPLICITY.— Charging;  two  offenses  in  one 
court  in  an  indictment  is  Iwd  practice,  but  objection  thereto  can^ 
not  be  raised  except  by  demurrer.    (Clue  v.  States  648.) 

See  Abortion. 
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INFANTa 

1.  AK  INFANTI8  ALWAYS  THB  WARD  OF  BVBRT  OOUR 
tirherein  his  rights  or  property  are  brought  In  jeopardy,  iiid  li 
entitled  to  the  moet  Jenlons  care  that  no  tajnstlee  be  done  Ub. 
<BSchardaon  t.  Tyson,  987.) 

2.  CONTRACTS  OF  MINOBS.— A  promise  by  a  minor  to  wua 

may  constitnte  an  inducement  to  sexual  Int^-course,  thoosli  bsCh 
parties  know  that  the  promise  cannot  be  enforced.  (Hawk  ▼.  Ba^ 
ris^  862.) 

Bee  Dxecutions,  4;  Guardian  mnd  Ward. 

INJUNCTIONS. 

1.  A  MANDATORY  INJUNCTION  MAY  ISSUB  TO  COIfFlL 
THB  BBTURN  OF  CERTAIN  BOOKS  which  have  been  kwied 
to  the  defendant  temporarily,  where  they  hare  no  ascertalstUi 
▼alue  in  money  but  great  value  to  the  complaJnant  as  an  accoot 
of  its  history,  and  hence  an  action  of  damages  must  be  quite  u 
Inadequate  remedy.    (Battalion  Westerly  Rifles  t.  Swan,  8I&) 

2.  INJUNCTION  —  TRADEMARK  —  LACHES  —  WAJTT  OF 
BQUITY.— If  a  trademark  has  been  used  by  two  concerns  for  ta 
years,  after  which  one  of  them  applies  for  an  injonction  to  eontal 
the  right  of  the  other  to  use  it,  the  application  will  be  denied  » 
gardless  of  the  rightful  ownership  of  the  trademark,  where  Ite 
plalntilf  stood  by  all  that  time,  knowing  that  the  other  oonceni  wis 
-expending  large  sums  of  money  in  extending  the  use  of,  and  de- 
mand for,  the  article  on  which  the  trademark  was  used.  (Old 
Times  Distillery  Co.  t.  Oisey,  480.) 

See  SiXecutions,  2,  8;  Municipal  Corporatloiia;  9,  lOi 

INSURANCE. 

1.  INSURANCE— CONSTRUCTION  OF.— A  contract  of  fauh 
ance  is  to  be  interpreted  by  the  same  rules  as  are  other  contrtm 
so  as  to  give  effect  to  the  mutual  intuition  of  the  partieeL  lUi 
Intention  is  to  be  deduced,  if  possible,  from  the  language  of  tfet 
tsontract.    (Schroeder  y.  Imperial  Ins.  Co.,  17.) 

2.  INSURANCE— CONDITION  AGAINST  FORB)CI/>SnSfr- 
KNOWLEDGE  OF  INSURED.— A  condition  that  a  policy  skil 
be  Toid  "unless  otherwise  provided  by  agreement  Indorsed  there 
^n  or  added  thereto,  if,  with  the  knowledge  of  the  insored,  fo» 
closure  proceedings  be  commenced,  or  notice  given  of  sale  of  ssf 
property  covered  by  this  policy  by  virtue  of  any  mortgage  or 
trust  deed,"  is  directed  to  the  fact  of  knowledge  on  the  part  of  tke 
insured  of  the  commencement  of  foreclosure  proceedings,  isd 
not  to  the  time  that  he  may  obtain  such  knowledge.  The  reasos- 
able  construction  to  be  given  to  the  clause  is,  that  whenever  b» 
shall  have  knowledge  of  the  proceedings,  and  not  before,  vd 
«hall  fail  to  obtain  the  consent  of  the  insurer  thereto,  the  poU9 
shall  be  avoided.    (Schroeder  ▼.  Imperial  Ins.  Co.,  17.) 

8.  INSURANCE— VENDOR  AND  VENDEE.— If  insured  prof* 
«rty  is  destroyed  after  the  making  of  a  contract  of  saleb  but  betae 
the  payment  of  the  purchase  money  and  the  execution  of  the  cwv«f- 
ance,  the  proceeds  of  the  insurance  belong  to  the  vendor  as  betweo 
him  and  the  company;  but  he  acts  as  trustee  for  the  vendee,  wte 
upon  payment  of  the  purchase  price,  is  entitled  to  the  insuraiiei 
money  in  equity,  although  he  intended  to  tear  the  bulldiiMS  dt*& 
<SkinDer  etc.  Go.  v.  Houghton,  485.} 
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I.  1N5URANOE— GHANOB  IN  INTEBB8T.~By  a  contract  for 
B  sale  of  Insured  property,  the  policy  is  arolded  'when  it  proTldee 
VLt.  It  shall  be  void  if  any  change,  other  than  by  death,  takes 
toe  in  the  Interest,  title,  or  possession  of  the  subject  of  the  insnr* 
ceu    (Sldnner  etc.  Go.  v.  Honghton,  485.) 

Sw      INSURANGB,    LIFB-SUIGIDB    OF   INSURED    AS     DB- 

SNSB.— If  a  life  insurance  policy  does  not  provide  that  it  shall  be* 
me  void  in  the  event  of  the  suicide  of  the  insured,  his  suicide 
ciile  sane  is  not  a  defense  to  an  action  on  the  policy  by  the  bene- 
lary,  unless  the  policy  was  obtained  by  the  deceased  with  intent 
commit  suicide  and  thus  derraud  the  insurer.  (Supreme  Gon- 
Lve  etc.  T.  Miles,  528.) 

5.  INSURANGB,  LIFE-BBNBFIT  SOCIETY— SUIOIDB  AS 
B2F*ENSE.— If  the  membership  certificate,  constitution,  or  by-laws 
at  benefit  society  contain  no  provision  qualifying  the  right  to  re* 
»ver  the  benefit  if  the  insured  member  talces  his  own  life,  his 
Idde  is  not  a  defense  as  against  his  beneficiary,  unless  the  mem* 
»r  Joined  the  society  with  intent  to  commit  suicide,  and  the  bur- 
(H  to  show  such  intent  is  upon  the  defendant  (Supreme  Conclave 
c    T.  Miles,  528.)  , 

7.  INSURANCE^  LIFE— EFFECT  OF  KILLING  OF  ASSUBED 
Y  BENEFIGIABY.^A  beneficiary  in  a  life  insurance  policy  pay- 
lie  to  him,  his  heirs,  or  legal  representatives,  who  murders  the  in- 
irecU  forfeits  his  rights  under  the  policy,  and  neither  he,  his  as> 
gnee,  nor  his  children  as  heirs  can  recover  thereon  during  hla 
retime.    (Schmidt  v.  Northern  Life  Assn.,  823.) 

a  INSUBANCB,  LIFE  —  PROPBBTY  RIGHTS  OF  BENEFI- 
lARY.— A  beneficiary  in  a  benefit  certificate  of  life  insurance  has 
o  vested  interest  or  property  right  therein  during  the  life  of  the 
isured,  as  he  retains  the  right  of  appointment  and  of  changing  the 
enefidary.    (Schmidt  v.  Northern  Life  Assn.,  823.) 

9.  INSURANCE,  LIFE-KILLING  OF  ASSURED  BY  BENB- 
'lOIARY— RIGHT  OF  ADMINISTRATOR  TO  RECOVER.— If  the 
eneficiary  in  a  life  insurance  policy  kUXs  the  insured,  he  on nnot 
ecover  from  the  insurance  company,  but  the  insurance  money 
orxns  a  part  of  the  estate  of  the  Insured  and  may  be  recovered  by 
is  administrator,  as  if  no  beneficiary  had  been  designated. 
Schmidt  V.  Northern  Life  Assn.,  328.) 

10.  ACnONS-BIVIDENCE  OF  PAYMENT  AS  DEFENSE.— In 
n  action  by  a  divorced  wife  to  recover  upon  a  policy  of  insur- 
nce  payable  to  her,  it  is  no  defense  that  the  insurer  has  paid  a 
adgment  recovered  against  him  by  the  administrator  of  her 
eceased  husband  upon  the  same  policy,  and  evidence  of  such 
ayment    la    properly    excluded.    (McGrew  v.  Mutual    Life  Ina. 

k>..  20.) 

See  Benefit  Assodationa. 

INTEREST. 

INTEREST  ON  JUDGMENTS— VERDICT.— Under  the  atat- 
itea  of  Georgia,  Judgments  bear  interest  only  from  the  time  they 
tre  entered  luid  signed,  and  not  from  the  date  of  the  verdict,  and 
lie  aame  rule  appliea  to  a  decree  In  equity  for  a  specific  sum  oC 
bonegr.    (Guernsey  ▼•  Phinizy,  270.) 

See  Wills,  18-16w 
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INTBRNAIi  BBYENUll.  

THB  FAILUBB  TO  AFFIX  INTESBMAL  BXVraTS 
8TAHPS  to  a  lease  aa  required  by  Untted  Statea  statute  doa  ■! 
lender  it  tnadmfaafble  in  evidence  in  the  state  ceorts.  (Gtriaad  t. 
Gainea,  182.) 

INTBR8TATB  OOMMEBC& 

INTBR8TATB  COMMERCE— PRIVILBGB  TAX.— A  ttit* 
impoalng  a  priyileji^e  tax  on  all  sleeping  and  palace  ear  eomptiia 
carryinff  passengers  from  one  point  to  another  within  tlie  ftite, 
and  also  a  certain  tax  per  mile  "for  each  mile  of  raihosd  ofv 
which  snch  company  mns  its  cars,"  is  not  void  as  a  regntetlai  <t 
or  license  upon,  interstate  commerce.  (Pnllman  Co.  ▼.  Adui^ 
MT.) 

ISLANDS. 
See  Waters  and  Watnconraes*  1-d. 

JUDGB. 

njDGB  —DISQUALIFICATION  OF.— The  fact  that  tJ»  ^ 
aiding  judge  waa  district  attorney,  and  as  such  drew  the  indietiBal 
upon  which  the  defendant  was  tried,  does  not  disqualify  the  fakf 
from  presiding  in  the  case,  under  a  statute  prohibiting  a  Jntea 
preside  in  any  case  wherein  he  may  haye  been  of  oonnaeL  (S^ 
▼,  State,  922.) 

JUDGMENTS. 

1.  JUDGMENTS  OF  PROBATE  COURTS— CONOLrSITB^ 
NESS  OF— COLLATERAL  ATTACK.— A  probate  court  has  foei 
jurisdiction  over  the  estates  of  deceased  persona.  Its  judgment  li 
snch  matter  is  final  unless  corrected  upon  appeal,  and  is  not  sahjfH 
to  collateral  attack.    (J.  B.  Watkins  Land  etc.  Oo.  t.  Mullen.  SIi 

2.  JUDGMENTS— RES  JUDICATA— FORMER  ACQUITTiL 
If  a  ciTil  action  is  to  secure  a  forfeiture,  which  ahould  hare  bea 
part  of  the  penalty  in  a  former  criminal  proceeding  involTiog  tto 
same  matter,  and  is  between  the  same  parties,  an  acquittal  is  & 
criminal  proceeding  is  a  bar  to  the  dvU  suit.    (State  y.  Meek,  3llJ 

8.  JUDGMENTS— RES  JUDICATA— EVIDBNOB  OF  FOUNBi^ 
TION  OF  JUDGMENT.— If  a  plea  of  res  Judicata  is  set  up  ss  a  ** 
f ense,  oral  evidence  la  admissible  to  show  the  facta  upon  wticb  di 
former  judgment  waa  founded.    (State  ▼•  Meek,  342.) 

4.  RES  JUDICATA.— A  JUDGMENT  BETWEESN  A  PEBSOl 
AND  A  CORPORATION  la  not  rea  judicata  in  snbsequ^t  Bti^ 
tion  between  such  person  and  the  members  of  the  corpono* 
(Clausen  y.  Head,  933.) 

ft.  RES  JUDICATA— INDEPENDENT  ACTIONS  AGAISS 
CORPORATION  AND  MEMBERS.— The  doctrine  that  a  per^ 
may  sue  a  t*orporation  and  proceed  to  final  judgment  without  pr^ 
dice  to  his  right  to  thereafter  sue  for  the  same  wrong  agaiost  tir 
members  of  such  corporation  applies  where  there  are  indq^Mod^ 
causes  of  action  or  remedies  against  such  members  and  the  eo^v^ 
tion,  that  may  l>e  pursued  regardless  of  each  other.  (ClaoGca^ 
Head,  983.) 

e.  JUDGMENTS— ME2RGER.— All  causes  of  action  upon  vk^ 
auit  is  brought  and  final  judgment  obtained  are  meri^  in  a^ 
judgment,  and  thereby  extinguished  and  cannot  be  made  the  bi^ 
of  a  suhsequent  action  or  Judgment  (Price  y.  Firat  Nat.  &*^ 
419.) 
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^  J  rrOGMENT— MERGER  OF  ONE  IN  ANOTHER.— A  second 
lament  upon  tbe  same  cause  of  action  as  a  prior  judgment,  al- 
>tisli  ^or  a  less  amount,  is  a  waiver  of  the  balance,  and  an  abso- 
jQ  extinguishment  of  the  first  Judgment  (Price  v.  First  Nat. 
nk,    419.) 

L      JUDGMENTS— MERGER— EPFEX?r    OF    SECOND    JTJDG- 

E3KT.— If  a  Judgment  is  recovered  upon  a  prior  Judgment,  the  lat- 
:  is  merged  in  the  former,  pnd  nil  nf  its  liens  or  priorities  are  re- 
ised.     (Price  v.  First  Nat  Bank,  419.) 

y      JUDGMENTS.— SATISFACTION,     MERGER,     OR    BXTIN- 

[JISHMENT  of  a  personal  Judgment  in  an  action  to  foreclose  a 
il  estate  mortgage,  releases  the  mortgage  lien.  (Price  v.  First 
it.   Bank,  419.) 

10.  OFFICER'S  RETURN-CJONTRADICTION  OF  IN  A  SUIT 
3R  BELIEF  FROM  A  JUDGMENT.— A  biU  in  equity  lies  to 
Join  an  action  at  law  on  a  Judgment  which  was  obtained  hy 
e  flraud  of  the  officer  charged  with  the  service  of  the  writ  in  the 
fginal  action,  and,  for  the  purpose  of  supporting  the  bill,  evl- 
mce  may  be  received  to  impeach  the  officer's  return  on  such 
fit.     (Dowell  T.  Goodwin,  842.) 

11.  JUDGMENT— REMEDY  AT  LAW  AGAINST— WHEN  IN- 
DKQUATE.— If  a  Judgment  has  been  procured  against  a  defend- 
it  by  the  false  return  of  service  of  process  against  him,  he  can- 
>t  be  denied  the  right  to  enjoin  such  Judgment  on  the  ground 
lat  be  should  first  pay  It  and  then  resort  to  an  action  against  the 
ficer  who  made  such  return.  This  would  involve  circuity  and 
tmoteness  in  obtaining  redress,  and  an  uncertainty  as  to  the  result 
lite  foreign  to  the  spirit  of  equity.    (Dowell  v.  Goodwin,  842.) 

12.  FALSE  RETURN— VACATING  JUDGMENT.— A  Judgment 
y  default  rendered  on  a  false  return  will  be  set  aside  or  its  execu- 
on  enjoined  by  a  court  of  equity.    (Smoot  v.  Judd,  738.) 

13.  MARRIED  WOMAN— SUIT  ON  INVALID  NOTE— WAIVER 
iF  DESFENSE.— If  a  married  woman  is  sued  upon  a  contract 
rhich  she  had  no  power  to  make,  but  this  does  not  appear  from 
tie  complaint,  and  she  fails  to  interpose  such  defense,  a  Judgment 
gainst  her  Is  valid,  since  the  defense  is  extinguished  In  the  Judg- 
lent  and  cannot  afterward  be  set  up  against  it.    (Smoot  v.  Judd, 

3S.) 

14.  MARRIED  WOMEN— RELIEF  FROM  JUDGMENT-FAIL- 
FRB  TO  SERVE  WITH  PROCESS.— A  COURT  OF  EQUITY  will 
njoin  the  enforcement  of  a  Judgment  against  a  married  woman« 
btained  in  an  action  to  which  she  had  a  meritorious  defense,  but 
rhlch  she  was  prevented  from  interposing  by  reason  of  the  fact 
hat  she  was  not  served  with  process  and  had  no  knowledge  of  tbe 
endency  of  the  suit    (Smoot  v.  Judd,  738.) 

16.  RES  JUDICATA— PARTITION— STRIKING  OUT  AN- 
IWBB.— Where,  in  a  partition  suit,  the  answer  of  a  defendant,  who 
laims  title  to  the  property,  is  stricken  out  on  the  ground  that  the 
[oeation  of  title  could  not  be  tried  in  the  case,  and  that  any  in- 
erest  he  might  have  could  not  be  affected  by  the  decree^  the  de- 
ree  rendered  is  not  res  Judicata  as  to  such  claim  of  title.  (Smoot 
\  Judd,  73&) 

16.  JUDGMBNT8-<X>LLATBRAL  ATTACK— HABBAB  COB- 
PUS.— Irregnlaritles  preceding  a  Judgment  rendered  by  a  criminal 
NT  other  court  of  eompetent  Jurisdiction  cannot  be  collaterally  at- 
acked  or  corrected  by  a  proceeding  in  habeas  corpnSk  Qm  f 
Domm,  882.) 

Bee  Ejectment;  Interest. 
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JUDICIAL  NOTIO& 
Bee  SMdence^  1. 

JURISDICTION. 

1.  JUBISDICnON— AMOUNT  IN  DI8PUTBL— Wliere  aa  lete 
ie  brought  to  enjoin  a  nuisance  which  affects  pitipeilji  Talaed  it 
ten  thousand  dollars,  the  damages  claimed  are  but  six  thoansl, 
and  the  nuisance  can  be  abated  for  five  thoosand,  the  amomt  li 
controTersy  is  less  than  tWenty-llTe  thousand  dollaia,  so  ss  to  e» 
fer  jurisdiction  on  the  court    (Wlnchell  t.    Waukesha,  902.) 

%  JUBISDICmON— PLBA  TO— MERITS  OF  GASB.-In  ti7i« 
a  plea  to  the  jurisdiction  of  the  court  It  Is  not  proper  to  go  tali 
tiie  merits  of  the  case.    (Central  of  Georgia  Rj.  Oow  t.  Browa,  39ft) 

Bee  Criminal  Law»  a» 

JUBT. 

JUBT-CHALLBNGB  FOR  CAU8S-FORM  OF.-lb  Body 
dialknge  a  Juror  'Yor  cause**  Is  Insufficient;  the  cause  of  tlis  dKk 
lenge  must  be  disttnctlj  specified.   (State  t.  Svansw  6884 

LANDLORD  AND  TENANT. 
L  LANDLORD  AND  TENANT.— THE  PAYMXSNT  OF  VBt 

Is  a  fkct  going  to  the  establishment  of  a  tenancy,  but  by  no  nwiai 
sufflcioit  in  or  of  itself.    (Sanf ord  ▼.  Herron,  TOS.) 

8.  LANDLORD  AND  TENANT— WATER  RATES-LUBUr 
ITT  FOR. — A  lessee  of  premises,  part  of  the  appurtenances  tf 
which  are  pipes  and  other  fixtures  for  the  purpose  of  reedTlig 
water  from  municipal  waterworks,  does  not  owe  to  his  lessee  tbe 
duty  of  supplying  the  premises  with  water,  nor  of  paying  Idh 
therefor  during  the  continuance  of  the  tenancy,  though  the  statute 
establishing  such  waterworks  prorides  that  the  owner,  at  vd 
as  the  occupant  of  premises  supplied  with  water,  may  be  ImU 
liable  to  pay  therefor.  Especially  is  this  true  when  tlie  vttff 
is  measured  by  a  meter  and  paid  tor  by  the  cubic  foot,  and  wfeti 
it  must  hence  be  impossible  for  a  landlord  to  determine  la  sfr 
▼ance  the  amount  for  which  the  premises  may  become  chaisetlili 
during  the  lease.    (Sheldon  t.  Hamilton,  83a) 

See  Guaranty,  fk 

LARCENY. 

1.  LARCENY  ^  MISDEMEANORS-PRINOIPAL&— CONSPn^ 
AOY.^A  prlTate  detectire  who  induces  a  merchant  to  offer  a  le* 
ward  for  the  detection  of  a  tbief  in  his  employ,  when  no  tb^  kn 
been  committed,  and  then,  through  an  agent,  induces  an  empM 
to  steal  goods  and  returns  them  in  order  to  obtain  the  rewardl  It 
guilty  of  larceny.    (Slaughter  y.  State,  242.) 

2.  LARCENY— INTENT  TO  APPROPRIATE— HOLDING  POi 
REWARD.— To  constitute  a  larceny  it  is  sufficient  if  the  profwrtf 
be  taken  and  carried  away  with  the  intent  to  appropriate  lay 
pecuniary  right  or  interest  therein,  as  where  it  is  taken  wltli  ^ 
expectation  of   claiming  a  reward    for  its   return.    (Slaui^ter  r. 

State,  242.) 

8.  LARCENY— POSSESSION  OF  STOLEN  GOOD&— DBO 
LARATIONS  OF  A  PERSON  IN  POSSESSION  of  stolen  foodi 
explaining    such    possession,  made    immediately  upon    their  dir 
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uverjr  In  his  poBsesslon,  are  part  of  the  res  gestae,  and  admissible 
1  evidence  upon  the  trial  for  the  larceny  thongli  self-serrlng. 
State  T.  GlUesple,  411.) 

4.  I^ARGBNY— POSSESSION  OF  STOLEN  GOODS— FBB- 
ITJMPTION  OF  GUILT.— Mere  possession  of  goods  recently  stolen 
rom  a  burglarized  house  Is  not  of  itself  evidence  tending  to  show, 
B  matter  of  law,  that  the  possessor  is  guilty  of  the  larceny;  nor  la 
aere    possession,   in   connection   with   other   crlminatlnff  drcnm- 

tances,  sufficient,  as  matter  of  law,  to  show  guilt,  or  even  raise  a 
^resmnption  of  guilt  of  either  the  larceny  or  the  burglaiT.  (Stat» 
\  QiUespie,  411.) 

5.  r.ARCBNY  —  POSSESSION  OF  STOLEN  GOODS  — EX- 
PLANATION—PRESUMPTION.— The  possession  of  goods  recently 
itolen  from  a  burglarised  house,  to  constitute  evidence  tending  to 
iho-w  siiilt  of  the  larceny,  or  to  be  sufficient  in  connection  wlUi 
>tlier  criminating  circumstances,  to  raise  a  presumption  of  guilt  of 
tbe  larceny  and  the  burglary,  must  be  unexplained,  because  it  to 
»nly  the  unexplained  recent  possession  of  stolen  goods  that  an- 
cliorlsei  an  infer^ce  of  guilt    (State  t.  Gillespie^  4114 

LEASE. 
8ee  Guaranty,  6;  Landlord  and  Tenaat 

LEGACY. 
See  Wills,  U-lflL 

LETTEB& 
See  Evidence,  8,  4. 

LIBERTY  OF  PRESa 
Sea  Gonstitutional  Law*  Ml 

LICENSE. 
See  Highways,  S, 


LICENSE 
See  Taxation,  gb 

LICENSEES. 

LICBNSEBS-OWNEK'S  DUTY.— A  licensee  who,  withool 
fiiTitatlon  or  inducement  of  the  owner,  goes  upon  hto  land,  takes 
such  permission  with  all  the  dangers  attending  it  The  owner  owes 
blm  no  duty  except  not  to  inflict  upon  him  a  willful  or  wanton 
wrong,  and  to  not  liable  for  the  negligence  of  hto  servant  towand 
audi  Hrrnsfn    (Illlnoto  Cent  R.  R.  Co.  t.  Amotot  Mk) 

LIENS. 
Mm  Agtotment;  Warehousnmsa. 

LIFE  TENANT. 
See  Estates, 
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LIMITATION  OF  ACTTONSL 

1.  UMITATIONOF   ACTIONS— CKBTIFIGATB  OF  DBPOm 

The  statute  of  llmltatloiie  begins  to  run  aiaUnst  a  demand  certifieit* 
«f  deposit  from  Its  date.    (Mereness  t.  First  Nat.  Bank,  31&) 

2.  LIMITATION  OF  ACTIONS-CBBTIFICATB  OF  DEPOSIT 
— DBATH  OF  DBPOSITOR.— The  running  of  the  statute  of  Ilmiti- 
tlons  against  a  certificate  of  deposit  Is  not  Interrnpted  by  the  destb 

^  the  depositor.    (Mereness  t..  First  Nat  Bank,  ^ISl) 

8.  LIMITATION  OF  ACTIONS— CBRTIFICATB  OF  DB- 
POSIT^FRAUD  AND  CONCEALMENT.— Denial  by  a  bank  to  n 
administrator  of  liability  on  a  lost  certificate  of  deposit  of  his  de> 
cedent  and  that  evidence  of  such  liability  existed  in  the  hooks  oC 
the  bank,  though  made  with  knowledge  that  such  statement  Is  falR^ 
Is  not  such  actual  frandnlent  concealment  as  will  toll  the  statute  el 
limitations  as  to  the  certificate  of  deposit  (Mereness  ▼.  First  Nst 
Bank,  8ia) 

4.  NOTICE-FRAUD— STATUTE  OF  LIMITATIONS.— Mete 
filing  a  bill  in  equity  to  cancel  a  deed  for  frand.  without  any  so^ 
▼Ice  of  summons  on  the  defendant  does  not  impart  notioe  to  falm 
of  the  concealed  fraud  charged  in  the  bill.  And  thereby  pot  tb» 
statute  of  limitations  In  operation  against  him.  (Nortii  AmerifSi 
Trust  Ck>.  ▼.  Lanier,  635.) 

See  Adyerse  Possession;  Ejectment,  2,  8;  Fraudulent  Conveyasce; 

1;  Pleading,  S. 

LOTTEBT. 

L  A  LOTTERY  IS  A  SCHEME  for  the  dlstrlbutloii  of  prises 
by  chance.    (State  v.  Dalton,  818.) 

2.  LOTTERY.  WHAT  IS  NOT— A  METHOD  OF  DOIKG 
BUSINESS  BY  WHICH  THE  VENDOR  OF  ARTICLSS  QIVBS 
THE  PURCHASEIR  a  sUmp  or  other  device  which  entitles  liim  to 
obtain  from  some  other  person  some  article  of  merchandise  In  sd- 
dition  to  that  actually  sold  is  not  a  lottery,  and  therefore  csaaot 
forbidden  by  statute.    (State  ▼.  Dalton,  818.) 


MARRIAGE  AND   DIVORCE. 

1.  COMMON-LAW  MARRIAGE  —  DISABILITY  OF  ONB 
PARTY— CONTINUED  COHABITATION.— Where  an  attempted 
marriage  is  void  by  reason  of  the  disability  of  one  of  the  psutSes, 
a  subsequent  marriage  wlH  be  presumed  after  the  disability  hss 
been  remoyed,  where  the  matrimonial  relationship  is  continued,  and 
the  parties  hold  themselves  out,  and  are  regarded  and  treated  tj 
their  relatiyes  and  friends,  as  husband  and  wife.  (Barker  t.  Vat 
entine,  578.) 

2.  MARRIAGE  AND  DIVORCE— VESTED  RIGHT  TO  DI- 
VORCE.—The 'right  to  a  dlYorce  is  not  a  Tested  right  (Allen  ▼. 
Allen,  ld5.) 

8.  MARRIAGE  AND  DIVORCE— REFORMATION  OF  DB- 
FENDANT  PENDENTE  LiTE.-Conaitions  Justifying  dlTorce 
must  be  found  to  exist  at  the  very  time  when  the  dlTorce  is  granted. 
Hence  evidence  of  the  temperate  habits  or  condition  of  defendant 
aubsequent  to  the  commencement  of  an  action  for  divorce  on  the 
ground  of  habitual  intemperance  Is  admissible  to  destroy  plain> 
tifrs  right  to  divorce.    (Allen  v.  Allen,  135.) 

4.  MARRIAGE  AND  DIVORCE— FOREIGN  JUDGMBNT- 
COMITY.— A  valid  decree  rendered  in  a  foreign  oountiy,  penult 
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tng  the  iroardlan  of  an  Incompetent  husband  to  maintain  an  action 
or  dlYorce  against  his  wife,  must,  by  comity,  be  given  full  force 
nd  effect  in  the  courts  of  this  country.  (McGrew  t.  Mutual  Life 
08.  Go.»  20.) 

5.  MARRIAGE  AND  DIVORCE— CONSTRUCTION  OP  POR- 
BIGN  STATUTE.— The  construction  given  by  the  courts  of  a 
Drelg:n  country  to  a  statute  thereof  permitting  an  action  for 
lyorce  to  be  maintained  by  the  guardian  of  an  Incompetent  per- 
on  cannot  be  assailed  to  defeat  a  Judgment  of  divorce  granted 
lereunder.    (McGrew  r.  Mutual  Life  Ins.  Co.,  20.) 

6.  MARRIAGE  AND  DIVORCE— POKBIGN  STATUTE  POR- 
BITING  PROPERTY  RIGHTS.— A  statute  of  a  foreign  country 

eclarlng  that  If  divorce  Is  decreed  for  the  adultery  of  a  wife 
er  husband  shall  hold  her  separate  estate  forever,  has  no  opera- 
on  until  the  entry  of  the  Judgment  of  divorce.  (McGrew  y.  Mu- 
lal  Life  Ins.  Co.»  20.) 

7.  MARRIAGE  AND  DIVORCE— FOREIGN  DEORBE^-BP- 
EOT  ON  PROPERTY  RIGHTS— DOMICILE  OP  WIPE.— Al- 
lough  a  wife  may  be  bound  by  a  decree  of  divorce  rendered  In 

foreign  country,  yet  If  such  decree  does  not  purport  to  deter- 
dne  any  property  rights,  and  she  Is  domiciled  In  another  country 
rior  to  Its  rendition  and  entry,  a  statute  of  such  foreign  country 
eclarlng  a  forfeiture  of  her  personal  property  to  her  husband 
DCS  not  operate  In  the^  country  of  her  domicile  to  forfeit  to  her 
nsband  a  policy  of  Insurance  payable  to  her,  and,  at  the  time  of 
le  decree  governed  by  the  law  of  her  domicile.  (McGrew  ▼.  Mu- 
lal  Life  Ins.  Co.,  20.) 

«.  MARRIAGE  AND  DIVORCR-DOMICILB  OP  WIPE.— If  a 
Qsband  discards  his  wife  by  instituting  proceedings  for  divorce, 
le  theoretical  unity  of  husband  and  wife  Is  dissolved,  her  doml- 
le  ceases  to  be  that  of  the  husband,  and  she  may  acquire  another 
Dd  separate  domicile  by  a  change  of  residence.  (McGrew  y.  Mu- 
lal  Life  Ins.  Co.,  20.) 

See  Wills,  6-8. 

MASTER   AND    SERVANT. 

1.  MASTER  AND  SERVANT— LIABILITY  POR  INDE- 
PENDENT TORTS.— A  master  is  not  liable  for  the  Independent 
»rtlou8  acts  of  his  servants,  committed  with  his  machinery,  but 
ot  done  In  his  business  nor  In  the  course  of  the  employment  of 
Is  servants.    (Canton  Cotton  Warehouse  Co.  y.  Pool,  620.) 

2.  MASTER  AND  SERVANT— LIABILITY  POR  PRACTICAL 
0KB.— A  master  Is  not  liable  for  the  results  of  a  practical  Joke 
ommltted  by  his  servants  on  a  stranger,  wholly  outside  the  course 
t  their  employment    (Canton  Cotton  Warehouse  Co.  v.  Pool,  620.) 

3.  MASTER  AND  SERVANT— LIABILITY  FOR  SERVANT'S 
'CRT.— A  CORPORATION  Is  answerable  for  the  torts  of  Its  ser- 
ants  In  the  same  cases,  and  In  the  same  manner  and  form  of 
ctlon,  as  other  masters,  (Central  of  Georgia  By.  Co.  y.  Brown, 
50.) 

4.  MASTER  AND  SERVANT— LIABILITY  POR  WILLPUL 
K)RTw— A  master  Is  liable  for  the  torts  of  his  servantt  committed 
n  the  course  of  the  servant's  employment,  though  the  tort  is  wlllfaL 
Central  of  Georgia  Ry.  Ck>.  y.  iBrown,  260.) 

5.  MASTER  AND  SERVANT-WILLFUL  TRB8PA8S-JOINT 
LGTIONw— A  master  and  servant  may  be  jointly  sued  to 

ASk  ft  R9Q.,  VtfL  UDoav-M 
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for  a  willful  wrong  committed  by  the  serrant  wlthfB  the  mom  ot 
bia  employment    (Central  of  Georgia   By.  Ga  ▼.  Brown,  28a) 

G.  MASTBR  AND  SERVANT  —  JOINT  TRESPASSjffiS- 
8TRANGBR— VENUE  OF  ACTION.— If  the  conductor  of  a  nilroid 
tmin  undertakes  without  justification  to  eject  a  passenger,  and  is- 
other  passenger,  Toluntarily  or  at  the  request  of  the  condactoi; 
Joins  in  the  illegal  act  and  thereby  commits  an  assault,  the  com- 
pany, the  conductor,  and  the  assisting  passenger  are  joint  tia> 
passers,  who  may  be  sued  in  one  action  in  the  county  of  the  nA- 
deuce  of  either.    (Central  of  Georgia  Ry.  Co.  t.  Brown,  250.) 

7.  MASTER  AND  SERVANT  — INJURY  TO  BMPMYE- 
ACTION  AGAINST  MASTER— SUFFICIENCY  OF  COMPLADiT, 
When  a  "derrick  boss*'  sues  his  employer  for  injuries  caused 
to  him  by  the  brealcing  of  a  defective  rope  connected  witb 
the  derrick,  a  complaint  showing  that  the  plaintiff  was  hijfiied 
while  in  the  performance  of  his  ordinary  duties,  and  while  la  a 
place  that  was  unsafe,  solely  by  the  defective  condition  of  the  rop^ 
and  alleging  that  the  defendant  had  knowledge  of  the  rope's  de(e^ 
tlTO  condition,  but  that  the  plaintiff  had  not,  la  sufBdent  as  alleg- 
ing a  cause  of  action  for  an  injuij  occasioned  through  the  d^ec- 
tiyenees  of  the  rope.    (Consolidated  Stone  Co.  ▼.  Williams,  27&) 

8.  MASTER  AND  SERVANT— ACTION  AGAINST  MASTEBr- 
AVERMENTS  IN  COMPLAINT— WHEN  NOT  INCONSISTiSST.- 
An  allegation  in  a  complaint  for  personal  injuries  received  la  t 
atone  quarry,  by  the  breaking  of  a  defective  rope  attached  to  a 
derrick,  that  the  plaintiff  was  a  "derrick  boss"  in  the  quarry,  ti 
not  inconsistent  with  a  general  averment  on  his  part  of  a  want  of 
knowledge  of  any  defect  in  the  rope.  (Consolidated  Stone  Oo.  ▼. 
Williams,  278.) 

0.  MASTER  AND  SERVANT— ACTION  AGAINST  MASTIB- 
DEFECTIVB  APPLIANCES-WHAT  PLAINTIFF  NEED  NOT 
PLEAD.— In  an  action  brought  by  an  employ^  against  his  emplojer, 
for  personal  Injuries  caused  by  the  breaking  of  a  defective  rope 
connected  with  a  derrick,  the  plaintiff  need  not  allege  that  he  had 
Inspected  the  rope,  or  that  he  had  not  had  an  opportunity  to  inspect 
it,  or  that  he  could  not  have  learned  of  its  defectiveness  by  the  exe^ 
dse  of  ordinary  care  and  diligence.  (Ck>nsolidated  Stone  Co.  ▼- 
WiUiams,  27&) 

See  Contracts,  2-6L 

MBGHAKICS  LIEN. 

1.  MECHANICS'  LIEN<S  ON  APPURTENANCES.— An  artesiaa 

well  bored  as  an  adjunct  to  a  house,  though  not  physically  coa- 
nected  therewith,  if  essential  to  its  ccmvenieht  use,  u  an  appnr 

tenance  thereto  for  which  a  mechanic's  lien  may  be  filed  aii 
enforced.    (Balch  v.   Chaffee,   155.) 

2.  MUNICIPAL  CORPORATIONS— MECHANICS'  LIENS.--O1 
grounds  of  public  policy,  the  mechanic's  lien  laws  do  not,  in  tiie 
absence  of  express  provisions,  apply  to  public  buildings  erected  by 
states,  counties,  and  towns  for  public  use.  (Pittsburig  Testing  Lab- 
oratory V.  Milwaukee  Electric  etc.  Co.,  diS.) 

8.  MECHANICS'  LIENS-QUASI  PUBLIC  CORPORATIONa- 
Under  a  general  mechanic's  lien  law,  no  lien  attaches  to  a  pa^ 
ticular  part  of  a  railroad,  or  property  of  any  other  quasi  pQbQe 
corporation,  essential  to  its  operation  and  maintenance  for  pnUir 
purposes.  (Pittsburg  Testing  Laboratory  ▼.  Milwaukee  Electiir 
etc  Co.,  M&) 
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4.  IfBCHANICS*  LIBNS,  WHBN  BNF0RCBD-QUA8I  PUB- 
IjIO  corporations. — Under  the  general  language  of  a  mechan- 
ic's Hen  law,  a  lien  may  be  enforced  against  such  atmctores  and 
property  of  a  railway  or  other  qnaal  public  corporation  as  are  not 
ementlal  to  the  operation  and  maintenance  of  the  railway  or  other 
bnslnees  for  the  public  purposes  for  which  It  was  established. 
(Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  etc.  Co.,  M8.) 

5.  MECHANICS'  LIBN— STREET  RAILWAY  AND  ELBC- 
TBIO  LIGHT  COMPANY.— A  contractor  may  enforce  a  mechanic's 
lien  against  a  new  power-house  of  a  street  railway  and  electric 
Il^ht  company,  where  it  is  admitted  that  such  power-house  Is  not 
essential  to  the  operation  and  maintenance  either  of  the  company's 
street  railway  or  of  the  electric  light  plant  for  the  public  purposes 
for  which  the  company  was  established.  (Pittsburg  Testing  Lab- 
oratory T.  Milwaukee  Electric  etc.  Co.,  94&.) 

MERGER. 
Bee  Judgments,  6-9;  Mortgages,  fk 

MISTAKE. 

MISTAKE  OF  FACT— RELIEF.— EQUITY  win  grant  relief 
against  a  mistake  of  fact  only  when  It  Is  of  such  a  nature  that  It 
could  not,  by  reasonable  diligence,  have  been  avoided  at  the  time, 
but  relief  wiU  not  be  given  against  the  results  of  inexcusable  negli- 
gence.   (Woodside  ▼.  Lippold,  287.) 

MONOPOLY. 

MONOPOLY— PUBLIC  POLICY.— The  creation  or  encourage- 
ment of  a  monopoly  Is  against  public  policy.    (Hudspeth  v.  Uall« 

900.) 

Bee  Contracts,   7,   8. 

MORTGAGES. 

1.  MORTGAGES  OF  PROPERTY  NOT  IN  POTENTIAL  BX- 
I8TENCE.— A  mortgage  on  clay  in  the  bank  in  its  natural  state,  not 
severed  or  set  apart  in  any  manner,  and  upon  the  brick  to  be  man- 
ufactured therefrom,  is  a  mortgage  upon  property  not  having  a  po- 
tential existence,  and  is  ineffectual  to  create  a  lien  on  the  brick  not 
manufactured  nor  In  existence  when  the  mortgage  was  executed. 
{Townsend  Brick  etc   Co.   v.  Allen,  868.) 

2.  MORTGAGES  TO  SECURE  FUTURE  ADVANCES  — VA- 
MDITY  AS  AGAINST  SUBSEQUENT  ENCUMBRANCERS.— As 
against  subsequent  encumbrancers,  who  may  take  without  other 
notice  than  that  given  by  the  records,  future  advances  cannot  be 
secured  by  mortgage  which  does  not  show  any  agreement  to  make 
tliem,  nor  name  the  amount  to  which  they  may  be  made.  No  duty 
of  Inquiry,  in  such  case,  rests  upon  the  subsequent  encumbrancer, 
who  in  good  faith,  and  In  ignorance  that  such  advances  have 
been  In  fact  made,  gives  credit  to  the  mortgagor  in  reliance  on 
his  title  to  the  equl^  of  redemption,  and  obtains  s  lien  upon  it 
for  his  security.    (Balch  v.  Chaffee,  155.) 

8.  MORTGAGE  LIEN— RENTS  AND  PROFITS  OF  PROP- 
BBTY — DEPRECIATION.— A  senior  lienholder,  whose  claim  is  se- 
cured by  property  which,  by  depreciation  in  value  after  the  debt 
was  contracted,  becomes  worth  less  than  the  debt,  has  an  equitable 
claim  upon  the  rents  and  profits  of  such  property  so  fSr  as  needed 
to  pay  his  debt    (WUklns  v.  Gibson,  204.) 
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4.  MORTGAOa  USN-nNFORGING— RENTft-PLBABINQ- 
▲MIBNDMBNT.— One  who  nofikm  to  enforce  a  mortpfe  fla 
acelnst  inoperty,  which  thioncrh  depreciation  has  heoooe  mtk 
leea  than  the  deht,  may  amend  his  complaint  so  as  to  dalm  tit 
rents  and  profits  <tf  snch  property,  and  such  amendment  doei  sot 
add  a  new  cause  of  action.    (Wilkins  ▼.  Gibson,  20i.) 

6.  MOBTOAGB8--OANCBLINO  BATISPAOTION— MEB6BR.- 
Where  a  mortgagee  takes  a  conveyance  of  the  mortgaged  prantei. 
the  mortgages  not  being  canceled,  and  subsequently  cooTeys  to  om 
who  takes  no  assignment  of  the  mortgages,  and  who  requests  tint 
the  mortgages  be  satisfied  and  canceled  of  record,  in  order  to  deir 
the  record  of  liens  against  the  property,  an  unequiTocal  intatioi 
Is  expressed  that  the  mortgages  should  no  longer  exist  hut  sbmdd 
merge  in  the  title,  and  equity  will  not  restore  the  liens  of  tlie  swrt- 
gages  in  order  to  give  them  priority  oyer  an  tnterreniag  mortssfe^ 
(Woodside  ▼.  Lippold,  267.) 

a  MORTGAGES— HOMESTEAI>— FORGED  SIGNATUBE.-lf 
a  husband  executes  a  mortgage  on  his  lands*  including  his  ImmM' 
stead,  and  forges  the  signature  of  his  wife  thereto^  without  tin 
knowledge  of  the  mortgagee^  the  mortgage  is  Yslid  as  to  any  ex- 
cess of  land  oTer  and  above  the  homestead.  (North  Ameiicu 
Trust  Co.  T.  Lanier,  635.) 

7.  MORTGAGES  -  HOMESTEAD  —  FORGED  SIGNATUM- 
FURCHASB  MONEY  LIEN.— If  a  husband  executes  a  moctMB 
on  all  of  his  lands,  including  his  homestead,  f(n^ng  the  naae  rf 
his  wife  Uiereto  without  the  knowledge  of  the  mortgagee,  paiflr 
to  secure  the  purchase  money  debt,  satisfied  by  the  mortgagee,  uA 
partly  for  borrowed  money,  the  mortgage  binds  all  of  tlie  laodi 
In  so  far  as  it  secures  the  purchase  money  debt,  and  binds  tlie  UmA 
In  excess  of  the  homestead  for  the  money  otherwise  horroved. 
(North  American  Trust  Co.  ▼.  Lanier,  635.) 

&  MORTGAGES-HOMESTEAD— SUBROGATION.— If  a  hm- 
band  executes  a  mortgage  on  all  of  his  land,  including  bis  borne 
stead,  partly  to  obtain  money  to  pay  a  purchase  money  detit  tte 
mortgagee  by  taking  up  and  holding  the  note  for  such  porditii 
money  debt  is  entitled  to  be  subrogated  to  all  of  the  rights  of  tte 
original  holder  thereof,  as  against  all  of  the  land,  IndndiBg  tte 
homestead.    (North  American  Trust  (}o.  ▼.  Lanier,  635.) 

9.  MORTGAGE  —  FORECLOSURE  —  COMPLAINT  —  EUtfl- 
OIENCY  OF.— In  a  suit  to  foreclose  a  mortgage,  the  complalii 
shows  a  good  cause  of  action  and  will  supiwrt  a  decree,  altiioggk 
it  neither  sets  up  the  mortgage  by  copy  or  exhibit,  nor  stata  tkt 
substance  or  purport  of  its  provisions,  where  such  objection  to  vA 
made  until  after  issue  joined,  and  where  the  comidalnt  seti  oit 
in  full  the  note  sued  on,  its  ownership  and  nonpayment,  and  thi 
fact  that  it  is  secured  by  a  regrularly  recorded  mortgage  on  certab 
described  land.    (Washington  Investment  Assn.  v.  Stanley,  IHSl) 

10.  ACTIONS-PLEADINGS  —  MORTGAGES  —  FORBC^LOS^ 
TIRE. — In  an  action  on  a  note  secured  by  mortgage,  the  piaiatif 
is  compelled  by  the  statute  to  set  up  the  mortgage,  unless  the  dt 
fendant  waives  the  privilege  of  Insisting  upon  the  statuta  (Fnst 
T.  Witter,  63.) 

11.  MORTGAGEa-LIEN  OF— WHEN  NOT  RAKRIBP  AS  fO 
MORTGAGOR.— Although  the  lien  of  a  mor^rage  Is  barred  lol 
extinguished  as  to  the  grantee  of  the  mortgagor  through  the  mart' 
gagee's  negligence,  the  obligation  of  the  mortgage  Is  not  tlieRif 
extinguished  as  to  the  mortgagor,  if  the  right  of  actkMi  li  Mt 
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tmrred  as  to  htm,  and  Judgment  may  be  taken  against  him  on  the 
principal  obligation.    (Frost  t.  Witter,  63.) 

See  Homesteads,  2,  4;  Hiisband  and  Wife,  2;  Taxation,  1» 

MUNICIPAL   CORPORATIONS. 

1.  MUNICIPAIi  CORPORATIONS— APPROACH  TO  BRIDGE 
—ADDITIONAL  SERVITUDES-FIXING  STREET  GRADB- 
ABUTTING  OWNERS.— When  the  legislature  grants  a  franchise  to 
a  company  to  build  a  bridge  across  a  riyer,  to  connect  streets  on  each 
side  thereof,  the  ends  of  the  bridge  being  above  the  streets  which 
it  connects,  and  one  of  the  approaches  to  the  bridge  is  so  con- 
structed, under  legislative  authority,  that  It  practically  occupies 
the  whole  street  along  which  It  runs  from  a  certain  cross-street  to 
the  river,  and  constitutes  an  elevated  roadway  above  the  original 
surface  of  the  street,  the  structure  does  not  constitute  an  additional 
servitude,  but  is  merely  an  establishment  of  the  grade  upon  that 
part  of  the  street  occupied  by  the  approach,  and  which  invades 
no  private  right  of  an  abutting  owner,  though  it  interferes  with 
access  to  his  lots.    (Brand  v.  Multnomah  CX>unty,  772.) 

2.  THE  STATE  HAS  POWER  TO  FIX  OR  CHANGE  THE 
GRADE  OF  STREETS  and  public  highways  within  the  corporate 
UmitB  of  cities  and  towns,  although  it  has  previously  delegated  to 
auch  municipalities  the  requisite  authority  to  do  so.  (Brand  v. 
Multnomah  County,  772.) 

8.  PUBLIC  STREETS  CANNOT  BE  BURDENED  WITH  ANY 
ADDITIONAL  SERVITUDE,  other  than  that  which  properly  and 
legitimately  attaches  to  them  as  public  streets  and  highways,  with- 
out just  compensation  being  made  to  the  abutting  lot  owner. 
(Brand  v.   Multnomah  County,   772.) 

4.  MUNICIPAL  CORPORATIONS— CHANGE  OF  STREET 
GRADE— DAMAGES— LIABILITY.— A  municipaUty  is  not  answer- 
able in  damages  for  injuries  resulting  from  the  establishment  of. 
or  a  change  in,  street  grades,  unless  specially  required  to  respond 
by  some  constitutional,  statutory,  or  charter  provision.  (Brand  v. 
Multnomah  Ck>unty»  772.) 

6.  NEGLIGENCE— CONTRIBUTORY  —  UNSAFE  STREET  — 
LIABILITY  OF  CITY.— A  traveler  who  knowingly  and  deliberately 
takes  the  risk  of  driving  over  a  defective  portion  of  a  street,  which 
a  city  has  negligently  failed  to  put  in  safe  condition,  cannot  recover 
for  injuries  sustained,  where  the  danger  is  so  plain  and  obvious 
that  driving  over  the  place  in  question,  in  and  of  itself,  amounts 
to  a  want  of  ordinary  care  and  diligence.  (Columbus  v.  Griggs, 
257.) 

&  NUISANCE.— A  MUNICIPAL  CORPORATION  is  no  more 
exempt  from  liability  in  case  it  creates  a  nuisance,  either  public 
or  private,  than  an  individuaL    (Winchell  v.  Waukesha,  902.) 

7.  MUNICIPAL  CORPORATIONS— POLLUTING  WATERS.— 
Legislative  authority  to  install  a  sewer  system  carries  no  implica- 
tion of  authority  to  create  or  maintain  a  nuisance,  whether  it  re- 
sults from  negligence  or  from  the  plan  adopted.  (Winchell  v. 
Waukesha,  902.) 

a  MUNICIPAL  CORPORATIONS— SPECIAL  DAMAGE  FOR 
NUISANCE.— Where  a  defendant  city  creates  and  maintains  a 
nuisance  which  causes  special  and  private  damage  to  a  plaintiff, 
he  is  entitled  to  the  same  remedies  as  if  the  defendant  were  a 
private  IndividuaL    (Winchell  v.  Waukesha,  902.) 
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9l  injunction  against  discharging   sewagb  bi 

MUNICIPAL  CORPORATIONS.— Ib  a  suit  to  enjoin  a  dty  troa 
maintaining  a  nnlsance  by  dlacharglns  sewage  Into  a  abreAin,  H  to 
material  whether  snch  action  would  oeatroy  the  aewer  lyBteiD  and 
subject  the  cltisen  to  serlona  inconvenience.  Hence  evldeiice  is 
admissible  tending  to  show  that  the  sewer  system  might  be 
equipped  with  apparatoa  wMeb  wonid  deodorise  and  render  inocir 
one  the  outflow.  (Wlnchell  t.  Waukesha,  902.) 

la  JUDGMENT  —  ENJOINING  NUISANCE— MEANING  OF 
*'8EWAGB.'*— Where  a  judgment  restrains  a  city  from  dlscbsrshis 
sewage  through  Its  sewer  system  after  a  certain  date*  the  torn 
^'sewage**  Is  Intended  to  mean  refuse  matter  In  snch  condltioD  tod 
manner  as  to  create  a  nuisance.    (Wlnch^  t.  Waukesha,  902.) 

11.  MUNICIPAL  CORPORATIONS  —  REMOVING  TBEI» 
FROM  STREET.— While  an  abutting  owner  has  the  title  to  siiade 
trees  In  the  street  adjoining  liis  premises,  the  mnnldpalHy  may. 
when  the  public  necessities  call  for  such  action,  require  aoch  ibadt 
treea  to  be  removed.    (Stretch  t.  Cassapolis,  567.) 

See  Mechanics'    Lien,  l;  Negligence^  OL 

MURDER. 
See  Homlddeu 

NEGLIGENCE. 

1.  NEGLIGENCE  OF  DRIVER  WHEN  ATTRIBUTBD  TO 
PASSENGER.— The  hirer  of  a  team  and  driver  Is  himself  guOty 
of  contributory  negligence^  if  he  fails  to  check  or  remonstrate  wttk 
the  driver,  when  the  latter  attempts  to  cross  the  r«llrosd  trick 
In  open  view,  without  stopping  or  listening  for  approaching  trails 
(Illinois  Central  R.  R.  Co.  v.  McLeod,  630.) 

2.  NEGLIGENCE,  CONTRIBUTORY.— The  negligence  of  a 
railroad  company  in  failing  to  give  a  signal  of  warning  at  a  cro6»* 
liijr  does  not  avail  a  person  to  recover  when  he  is  Injured  through 
want  of  ordinary  care  in  attempting  to  cross  the  railroad  tndL 
(Illinois  Central  R.  R.  Co.  v.  McLeod,  630.) 

8.  NEGUGENCE,  CONTRIBUTORY— VIOLATION  OP  LAW. 
Contributory  negligence  cannot  be  based  on  knowledge  by  a  pe^ 
son  injured  that  the  person  inflicting  the  injury  habitually  vloUtes 
the  law,  and  should  be  expected  to  continue  to  violate  it.  (Haaie 
V.  Alabama  etc.  Ry.  Co.,  632.) 

4.  NEGLIGENCE— CONCURRING  CAUSES  OF  INJURY— LIA- 
BILITY.—The  fact  that  some  other  cause  operated  with  the  negli- 
gence of  n  defendant  in  producing  an  Injury  does  not  r^eve  biffl 
from  liability,  where  such  other  cause  would  not  have  produced 
the  injury  but  for  the  defendant's  negligence.  (Knouff  ▼.  Logans- 
port,  292.) 

6.  NEGLIGENCE  —  INJURY  AT  BRIDGE  IN  CITY  FROM 
JUMPING  TO  AVOID  A  BICYCLE— WANT  OF  GUARDS— PBOX- 
IMATE  CAUSE.— It  is  the  duty  of  a  city  to  maintain  guards  at  tiM 
abetment  of  a  bridge  connecting  with  a  street,  where  there  Is  u 
emlMuikroent  rendering  the  place  unsafe  without  guards,  and  its 
failure  to  do  so  is  negligence.  Hence,  if  a  pedestrian  on  a  sidewalk 
near  the  entrance  to  the  bridge  is  suddenly  confronted  with  a  Me;- 
cle,  coming  at  great  speed,  and  jumps  to  one  side  to  avoid  a  ee^ 
sion,  but  falls  down  the  embankment  and  is  Injured,  the  failure  to 
maintain  guards  at  the  place  is  a  proximate  cause  of  the  injury,  for 
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-irliSi^  the  city  iB  answerable,  although  a  concnrrliig  cause  of  the 
tajnry  was  the  unlawful  act  of  the  bicyclist  in  riding  on  a  sidewalk 
<b€    the  bridge.    (Knonff  t.  Logansport»  282.) 

See  Railroads. 

NEGOTIABLB  INSTBUMBNTS. 

1.  NB60TIABLB  INSTRUMENTS  —  PAYEE'S  BIGHT  TO 

TTRANSFBR.— One  who  makes  a  negotiable  promissory  note  and  de^ 

llvem  it  to  another  is  charged  by  ^the  law  with  notice  that  the 

payee  of  the  note  has  a  right  to  transfer  it  by  sale  or  otherwise 

to    whomsoever  he  may  see  proper.    (Banlc  of  Forsyth  y.  Dayis» 


2.  EVIDENCE— ASSIGNED  NOTE. — ^The  admission  of  an  as- 
siSiied  note  in  evidence  against  its  maker,  as  to  whom  It  is  not 
iMtrred,  is  not  error,  although  the  assignment  thereof  is  not  dated. 
All  objection  to  snch  assignment  is  waived  when  it  is  not  urged 
-that  it  was  not  made  before  the  commencement  of  the  snit.  (Frost 
▼.    Witter,  53.) 

3.  NEGOTIABLE  INSTRUMENTS  —  EQUITABLE  ASSIGN- 
MENT.—If  tti  note  is  made  payable  to  the  cashier  of  a  bank,  and 
presnmably  to  its  nse,  npon  his  ceasing  to  be  connected  with  the 
Haok  there  is  an  equitable  assignment  of  the  note  to  the  bank, 
and  any  subsequent  formal  assignment  must  relate  to  the  time. 
ot  the  equitable  assignment.    (Frost  v.  Witter,  53.) 

4.  NEGOTIABLB  INSTRUMENTS— DISHONOR  OF  BT  NON- 
PAYMENT OF  INTEREST.— A  note  is  not  dishonored,  by  reason 
of  a  failure  to  pay  Interest  prior  to  the  maturity  of  the  principal. 
In  the  absence  of  a  stipulation  to  that  effect  as  it  fell  due.  (United 
States  Nat  Bank  v.  Floss,  752.) 

5.  NEGOTIABLE  INSTRUMENTS— DBFENSE.-THE  BBEAOH 
OF  AN  EXECUTORY  CONTRACT,  such  as  a  bond  for  a  deed, 
which  forms  the  consideration  for  a  negotiable  promissory  note, 
is  not  a  defense,  in  whole  or  in  part,  against  an  Indorsee  who  took 
the  note  for  value  before  matiurlty,  though  he  had  notice  of  the 
-contract,  unless  he  was  also  Informed  of  the  breach  before  its 
pmrchase.    (tlnlted  States  Nat  Bank  v.  Floss,  752.) 

e.  NEGOTIABLE  INSTRUMENTS— PERSONAL  LIABILITY 
OF  ATTORNEY  IN  FACT.— A  person  who  signs  a  note  in  the  name 
•of  another,  by  himself  as  attorney  in  fact,  with  the  knowledge  of 
the  payee,  and  subsequent  indorsee  that  he  has  no  authority  to 
use  such  other's  name,  and  who  refuses  to  assume  personal  respon- 
sibility by  signing  his  own  name,  is  not  liable  on  the  note  as  his 
contract  although  It  is  given  In  a  transaction  of  his  own,  and  he 
generally  uses  the  name  signed  to  the  note  as  trade  name.  (Kan- 
sas Nat  Bank  v.  Bay,  417.) 

7.  CHECKS  FOR  MONEY  WON  AT  GAMING— INVALIDITY 
OF.— Under  the  statute  of  Indiana,  a  check  given  for  money  won  at 
playing  cards  is  void  in  the  hands  of  a  bona  flde  holder  for  value* 
<Irwin  V.  Marquett  297.) 

&  NEGOTIABLE  INSTRUMENTS— ILLEGAL  CONSIDERA- 
TION—RATIFICATION.— A  note  given  in  consideration  of  money 
won  from  the  maker  by  the  payee  on  the  result  of  a  wager  is  a  con- 
tract prohibited  by  statute,  and  is  absolutely  void.  It  cannot* 
therefore,  be  ratified  without  a  new  and  valid  consideration  to  sup- 
port it    (Fritchett  v.  Ahems,  274.) 

See  Estoppd,  2. 
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KBWSPAPBR. 

NEWSPAPER,  WHAT  IS  NOT  FOB  THE  PURPOSB  OF 
PUBLISHING  LEGAL  NOTICES.— ^'A  real  estate  and  rental 
ffoide,**  which,  aa  its  name  imports,  is  taken  np  largely  with  trana- 
actions  concerning  real  property  and  has  never  been  employed  as  a 
medium  for  advertising  notices  of  mortgage  sales  or  other  legal 
notices,  is  not  such  a  newspaper  as  is  contemplated  by  a  power  of 
sale  contained  in  a  mortgage  of  real  estate,  and  a  purchaser  under 
a  notice  published  In  such  guide  will  not  be  compelled  to  perforaa 
his  contract.    (Crowell  v.  Parker,  815.) 

• 

NEW  TRIAL. 

L  NEW  TRIAL.— NEWLY  DISCOVERED  EVIDENCB  whldi 
la  merely  cumulative,  or  designed  to  contradict  a  wltneas.  Is  BOt 
ground  for  a  new  triaL    (Chalmers  v.  Sheehy,  62.) 

2.  NEW  TRIAL.— ACCIDENT  OR  SURPRISE,  giowliig  <rat  of 
enforced  changes  of  counsel  during  the  progress  of  the  case,  !■  not 
ground  for  the  reversal  of  an  order  denying  a  new  trial  when  It 
does  not  appear  that  there  has  been  sny  miscarriage  oC  JOBtiee 
nor  abuae  of  diacretloa.    (Chalmers  v.  Sheehy,  62.) 

NOTICa 
fiee  Newspaper. 

KUISANCB. 

1.  KUISANCB— ABATEMENT-<;OMPENSATION.— The  abate- 
ment of  a  nuisance  is  not  such  a  taking  of  private  property  as  to 
require  compensation  to  be  made  therefor.    (State  v.  Meek,  342.) 

2.  NUISANCE— CONSTRUCTION  OF  STATUTE.— If  a  statate 
provides,  first,  that  the  owner  of  any  dam  shall  construct  within  a 
reasonable  time  a  flshway  therein,  and  second,  that  a  dam  witlioat 
a  flshway  is  a  nuisance  which  may  be  abated,  an  information  tliere- 
under  naming  the  offense  charged  as  maintaining  a  nuisance  and  in 
describing  it  stating  that  defendants  maintained  a  dam  over  wblch 
they  failed  to  construct  within  a  reasonable  time  and  maintain  a 
flshway,  confers  Jurisdiction  upon  the  court  to  try  defendants  for 
maintaining  a  nuisance.  The  first  and  second  sections  of  the  statate 
should  be  construed  together,  as  creating  one  offense,  and  that  the 
maintaining  of  a  nuisance.    (State  v.  Meek,  842.) 

8.  NUISANCB-nJURISDICTlON  OF  JUSTICB-OONSTRUO- 
TION  OF  STATUTE.— If  one  statute  declares  a  dam  without  a  flsh- 
way to  be  a  nuisance  which  may  be  abated,  while  another  statute 
provides  that  a  penalty  of  one  thousand  dollars  may  be  imposed  for 
maintaining  a  nuisance  when  no  other  punishment  therefor  is 
specifically  provided,  a  Justice  of  the  peace  has  jurisdiction  to  try 
for  the  offense  of  maintaining  a  dam  without  a  fishway,  to  declai^ 
it  a  nuisance,  and  to  order  its  abatement,  although  the  penalty 
which  may  be  imposed  exceeds  his  jurisdiction.    (State  y.  Meek* 

842.) 

4.  NUISANCE  —  JOINDER  OF  PARTIES  IN  SUITS  TO 
ABATE.— WHERE  THE  OWNERS  OF  SEPARATE  PARCELS 
OF  REAL  PROPERTY  situate  in  the  same  neighborhood  are  all 
injured  in  the  same  manner  by  an  alleged  nuisance,  they  may 
join  in  a  suit  to  restrain  its  continuance.    (Whipple  v.  Guile,  855.> 

See  Municipal  (Corporations,  6-10. 
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OBSCENB  LITSRATUBB. 

L  0B9GBNB  LIT£BATURE>-GIST  OF  OFFENSB.—Under  % 
Btatote  making  It  a  penal  offense  to  sell,  offer  for  eale,  lend  or 
^Te,  a  iMiper  principally  made  up  of  criminal  news,  police  reports, 
and  pictures  and  stories  of  lust,  bloodshed,  and  crime,  the  gist  of 
the  offense  is  the  massing  of  these  immoralities  in  one  publica- 
tion for  circnlation,  and  demands  that  the  paper  shall  be  princi- 
;Mill7  devoted  to  the  publication  of  such  material.  The  law  can^ 
lot  be  evaded  by  intermingling  other  materlar,  whether  for  the 
purpose  of  evasion  or  of  securing  attention  to  the  main  subject 
natter,  so  long  as  the  principal  resulting  effect  is  the  circulation 
»f  this  massed  immorality.  It  is  for  the  Jury  to  determine  whether 
he  papers  in  evidence  were  thus  devoted  to  the  publication  of 
aaterial  claimed  to  be  within  the  statutory  description.  (State  ▼» 
^cKee,  124.) 

2.  PLBADINGfit-COMPLAINT  ON  OBSGBNB  LITESBATURB. 
L  complaint,  under  a  statute  prohibiting  the  sale  or  giving  away 
f  publications  principally  devoted  to  the  publication  of  criminal 
lews,  police  reports,  or  pictures,  or  stories  ot  deeds  of  bloodshed, 
nst,  and  crime,  is  sufficient,  if  the  offense  is  charged  in  the  words 
t  the  statute.    (State  ▼•  McKee,  124.) 

OFFIOBRS. 

1.  OFFICER,  WHO  IS  NOT.— A  person  who  receives  no  certlfl- 
ate  of  appointment,  takes  no  oath  of  office,  has  no  term  or  tenure 
t  office,  discharges  no  duties,  and  exercises  no  powers  depending 
llrectly  on  the  autiiorlty  of  law,  but  simply  performs  such  duties 
a  are  required  of  him  by  the  persons  appointing  him,  and  whose 
esponsibility  is  limited  to  them,  is  an  employ^,  and  not  an  officer, 
nd  does  not  hold  an  office.    (Mayor  v.  Lyman,  524.) 

2.  OFFICER,  WHO  IS  NOT.— A  SUPERINTENDENT  of  public 
DStruction  legally  appointed  by  a  board  of  school  commissioners, 
rho  takes  no  official  oath,  gives  no  official  bond,  has  no  commission 
ssued  to  him,  no  fixed  or  definite  tenure  of  office,  but  holds  at  the 
leasure  of  such  board,  having  and  exercising  no  power  except  what 
I  derived  from  and  through  such  board,  is  simply  an  employ^  or 
gent  thereof,  and  is  not  an  officer,  nor  within  the  requirement  of  a 
ity  charter  that  all  municipal  officers  shall  be  registered  voters  of 
tie  city.    (Mayor  v.  Lyman,  524.) 

8.  OFFICBK^WATOHMAN.— THE  TERM  "POLICEMAN'^  i» 
tie  legal  equivalent  of  "watchman."    (State  v.  Ervans,  669.) 

4.  OFFICE  AND  OFFICEIRS— JUSTICE  OF  PEACE— POLICE 

T7DGE.— Although  the  same  person  is  prohibited  from  holding  both 
he  offices  of  Justice  of  the  peace  and  of  police  Judge,  yet  if  the 
olice  Judge  is  absent,  sick,  or  disqualified  from  acting,  such  Justice 
day  temporarily  act  as  police  Judge  until  such  absence  or  dis- 
uaiification  cease.    (In  re  Corum,  382.) 

5.  OFFICERS  DE  FACTO-OOLLATBRAL  ATTACK.— The 
ct8  and  Judgments  of  a  de  facto  officer  holding  a  de  facto  court 
re  not  void,  and  his  title  or  right  to  the  office  is  not  subject  to 
ollateral  attack.    (In  re  Ck>rum,  882.) 

6.  OFFICERS  —  LIABILITY  OF  SURBTIBS.  —  For  false  im- 
•risonment,  of  which  their  principal  is  guilty,  the  sureties  <m  his 
fficlal  bond  are  answerable.    (State  v.  McDaniel,  618.) 

See  Arrest;  Constitutional  Law,  2-5;  Judgments,  10, 11. 
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officbr's  bsturn. 
See  Jadgmenta,  10,   U;  fiherilTs  Beton. 

PARDONS. 

t  PARDONS— GONYIGTION—BXGBPTIONS  BHFORB  VESt- 
TBNOB.— Where  the  governor  Is  authorized  by  the  conetitiitieD  t» 
j^rmnt  pardons  after  conylction,  a  [Mirdon  may  be  granted  after  cei- 
▼Iction  and  before  sentence  while  a  review  by  the  8iq>reme  eovt 
is  pending  on  exceptions,  as  the  acc^tance  of  the  paidoa  t^  tli 
•defendant  is  an  admission  of  gnilt  and  a  waiver  of  his  exceptioe& 
<People  V.  Marsh,  684.) 

2.  PARDONS— ADVISORY  BOARD— POWBR  OF  GOTHOI- 
0&— Where  the  statute  makes  no  snch  requir^nont,  the  crettka 
of  an  advisory  board  of  pardons  does  not  require  all  petitlOBi  ftf 
pardon  to  be  presented  to  and  acted  npon  by  such  board  befcn 
the  governor  can  exercise  executive  demency.    (People  v.  UMxAt 

8.  PARDONS— CONDITIONAL-POWBR  OP  GOVBBNOH- 
TJnder  a  constitutional  authority  to  grant  pardons  upon  such  eooA- 
tions  as  he  may  think  proper,  the  governor  may  lawfully  lane  i 
pardon  upon  the  condition  that  the  convicted  person  shall  m  * 
certain  sum  of  money  to  the  state  to  reimburse  it  for  the  ezpeaM 
incurred  in  his  triaL    (People  v.  Marsh,  68i.) 

PARENT  AND  CHILD. 

PARENT  AND  CHILD— ILLBOITIMATBS— RIGHT  10 
•REOOYBR  FOR  INJURY  TO.— Statutory  rights  of  action  gitei 
Undred  for  injuries  do  not  embrace  illegitimate  kindred,  wltM 
express  mention.    (Alabama  etc  Ry.  Co.  v.  Williams,  624.) 

PARTITION. 
L  PARTITION  —  PROOF  —  ACQUIBSCBNCB  FOR  8IXTI 
TEARS.— Recitals  in  deeds,  possession  and  occupation  of  land,  in- 
provements  made  thereon  for  a  long  series  of  years,  and  acqafc^ 
cence  for  sixty  years,  furnish  sufficient  evidence  that  there  was  ai 
actual  partition  of  the  land  either  by  deed  or  by  proceedings  hi  tti 
probate  court  which  have  been  lost  and  were  not  recorded.  (Hot 
V.  Rabitoay,  668.) 

2,  PARTITION  OF  LANDS  BY  THE  GUARDLA.NS  OP  IS- 
FANTS  AND  INCOMPETENTS  wHl  be  sustained  so  long  as  M 
advantage  is  taken  and  the  partition  is  equaL    (Hunt  v.  BsU- 

toay,  563.) 

3.  PARTITION  SALE  — TITLE  ACQUIRED  BY  PURCHA^ 
BRS.— The  purchasers  at  a  sheriff's  sale  under  a  decree  in  a  paxtf' 
tion  suit  acquire  only  the  title  which  the  parties  to  the  suit  M 
(Smoot  V.  Judd,  73&) 

See  Appeal,  1;  Judgments*  Ifid 

PATENTS. 

PATENTS— SALE  OF  RIGHTS-NOTE  GIVBN  POR-D!^ 
"FENSE.— A  STATUTE  relating  to  the  sale  of  pat^it  rights,  wlM 
among  other  things,  requires  the  words  **given  for  a  patent  rlgb^ 
to  be  inserted  in  any  obligation  taken  therefor,  relates  to  the  iil> 
•of  the  intangible  right  secured  by  the  letters  patent,  and  notti 
^articles  manufactured  under  the  patent    H^ice,  if  the  patestei 
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transfers  the  exdaalve  right  and  prlyllege  of  selling  for  use  a  cer> 
-teln  artide  for  which  he  claims  to  have  a  patent,  and  takes  a  note 
tberefort  It  Is  no  defense  to  an  action  thereon  that  the  note  does  not 
-contain  the  words  quoted,  or  that  other  acts  prescribed  by  the  stat- 
ute haTe  not  been  performed.    (People's  State  Bank  ▼•  Jones»  810.) 

PLBADING. 

1.  PLBULDING&-INSUFFIGIBNCT  OF  ANSWER.— An  aUe- 
cation  by  a  defendant  that  he  has  no  knowledge  or  Information 
mfficlent  to  form  a  belief  as  to  his  execution  of  a  written  lnstni« 
ment  In  snlt  does  not  comply  with  a  statute  requiring  him,  If  he 
Intends  to  controvert  the  execution  of  such  Instrument,  to  deny  It 
spedfically.  In  such  case  the  plaintiff  need  not  prove  the  alleged 
execution  of  the  Instrument    (Garland  v.  Gaines,  182.) 

2.  TRESPASS  AKD  OASB^-JOINDBR  OF  ACTIONS.— Under 
the  system  of  code  pleading,  the  distinction  between  trespass  and 
trespass  on  the  case  has  been  abolished,  and  the  two  may  be  joined 
in  one  action.    (Central  of  Georgia  Ry.  Co.  v.  Brown,  250.) 

8.  PLBADINQ— AMENDMENT  — CHANGB  OF  REMEDY.— 
An  amendment  to  a  pleading,  not  changing  the  "obligation**  sought 
to  l>e  enforced,  and  only  calling  for  an  additional  remedy,  does 
not  change  the  ''cause  of  action."    (Frost  v.  Witter,  63.) 

4.  PLEADING  —  AMENDMENT  —  MORTGAGES.— An  amend- 
ment of  a  complaint  in  an  action  upon  a  note  so  as  to  set  up  a 
mortgage  given  as  security  for  the  note,  and  to  seek  Its  foreclosure, 
sboQld  be  allowed.  Such  amendment  does  not  wholly  change  the 
orl^nal  cause  of  action,  but  merely  cures  a  statutory  defect  in 
the  complaint,  and  gives  the  plaintiff  an  additional  remedy  to  en- 
force the  obligation  of  the  note.    (Frost  v.  Witter,  53.) 

5.  PLEADINGS  —  AMENDMENT  —  STATUTE  OF  LIMITA- 
TIONS.— ^If  an  amendment  to  a  complaint  does  not  change  the 
cause  of  action,  the  trial  to  which  the  statute  of  limitations  runs 
Is  the  filing  of  the  original  complaint    (Frost  v.  Witter,  63.) 

e.  PLEADING  —  AMENDMENTS  —  LIMIT  TO  RIGHT.— All 
that  Is  required  in  allowing  amendments  to  pleadings  is,  that  a 
wholly  different  cause  of  action,  entirely  foreign  to  the  original, 
cannot  be  Introduced  thereby,  and  that  a  party  cannot  be  allowed 
to  strike  out  the  entire  substance  and  prayer  of  his  pleading,  and 
insert  a  new  case  by  way  of  amendment    (Frost  v.  Witter,  63.) 

7.  THE  ASSIGNMENT  OF  A  CLAIM  PENDING  SUIT 
TTHBREON  REQUIRES  no  alteration  or  amendment  of  the  com- 
plaint, but  only  an  application  for  a  change  of  parties,  and  a 
prima  facie  right  in  the  assignee  is  enough  to  Justify  an  order 
for  his  substitution  as  a  party  plaintiff.    (Fish  v.  Smith,  161.) 

&  EQUITY  PLBADINGJ— COMPLAINT.— In  a  suit  to  obtain 
equitable  relief,  a  complaint  Is  sufficient  which  shows  irreparable 
injury  which  is  continuously  and  constantly  recurring,  and  that 
any  remedy  obtainable  In  a  court  of  law  would  be  inadequate. 
<Wlnchell  v.  Waukesha,  902.) 

9.  EQUITY  PRACTICE— A  MOTION  TO  DISMISS  A  BILL 
FOB  MISJOINDER  OF  PARTIES  PLAINTIFF  MAY  BE  MADE 
AFTER  an  answer  has  been  filed.    (Whipple  v.  Guile,  860.) 

10.  TRIAL— VARIANCE— WHEN  NOT  MATERIAL.— A  vart- 
smce  between  the  complaint  and  the  evidence  is  not  material  where 
It  does  not  mislead  in  the  preparation  of  a  defense.  (Consolidated 
fitone  Go.  ▼.  Williams,  278.) 
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IL  TBIAIi— PLBABIKG  AND  PBOOF— VABIAKCt-Wbae  • 
dedftrmtloo  anises  a  contimct  to  employ  tbe  plaintiff  as  a  Inkaui 
on  a  paasenger  train,  at  wblch  he  bad  been  emplojed  bstan,  ui 
tbe  proof  abowa  tbat  hla  preTiona  aerrlce  waa  aa  a  bratenymcBj 
frelgbt  train,  tbe  only  variance  being  aa  to  tbe  redtal  of  Us  fonn 
oocupation.  It  la  ImmaterlaL    (Sax  ▼.  Detroit  etc;  Bj.  Co,  RI) 

POISON. 
See  Criminal  Law.  IL 

POUCB  POWB& 

THB  POUCB  POWBB  OF  A  8TATB  MAT  BB  VETOm, 
for  all  practical  porpoaea,  to  be  the  power  of  tbe  legisiitiire  H 
make  ancb  regnlationa  relating  to  personal  and  property  ti^iits  ai 
look  to  tbe  public  bealtb,  pnbllc  safety,  and  poblle  morals.  Wkfle 
tbia  power  la  large,  it  is  not  wltbout  limit,  and,  like  an  otber  povn 
of  tbe  legislature,  must  be  so  exercised  as  not  to  Tiolate  ths  e» 
Btltutional  rigbta  of  tbe  people.    (State  t.  Dalton,  SI&) 

See  (}onatltntlonal  Law. 

POWBR  OP  ATTOBNBT. 

L  A  POWBU  OF  ATTORNEY  TO  SELL  AND  OONVBI  wil 
eatate  does  not  include  a  pow«r  to  mortgage  (MInneaota  Stone- 
ware Co.  ▼.  McCrosaen,  927.) 

2.  POWBR  OP  ATTORNEY— INTBRPBBTATION.— A  wrfttei 
Instrument,  not  ambiguous  eitber  in  its  literal  aenae  or  in  tbe 
application  of  its  language  to  tbe  subject  or  purpose  thereof, 
must  be  taken  to  mean  wbat  it  aaya.  (MInneaota  Stoneware  Oo^ 
▼.  McOrossen,  927.) 

8.  BVIDBNCB.  PAROL.— A  POWBR  OF  ATTORNEY  TO 
SBLL  AND  (X)NyEY  RBAL  ESTATE  can  no  more  be  extended 
or  cbanged  by  parol  tban  can  a  conreyance  of  real  eatata  (Hb* 
nesota  Stoneware  Co.  v.  McOossen,  927.) 

4.  HUSBAND  AND  WIPE^— POWBR  OF  ATTORNBY-005- 
STRUGTION  OF.— A  busband  baving  a  power  of  attorney  fm 
bis  wife  to  exercise  supervision  over  all  ber  lands,  to  sell  any  put 
tbereof,  or  any  estate,  right,  title,  or  interest  that  she  may  hxn 
therein  or  thereto,  to  make  partition  of  any  property  or  estate 
that  she  is  Interested  in,  and  to  mortgage  any  part  of  ber  hutds  or 
Interest  therein,  ia  not  authorised  to  mortgage  his  own  land  so  ii 
to  bar  her  inchoate  right  of  dower  therein.  (Security  Say.  Bank  t. 
Smith,  75(1) 

RAILROADS. 
1.  RAILROADS— UNSIGNED  LIMITED  TICKBTS— BINDIKO 
EFFECT  OP  CONDITIONS— PAROL  EVIDENCE  TO  VARY.-A 
printed  condition  on  an  unsigned  limited  round-trip  railroad  pai* 
senger  ticket,  that,  "in  consideration  of  the  reduced  rate  at  wldck 
this  ticket  is  sold,  it  is  hereby  agreed  that  It  will  not  be  good  tor 
going  passage  after  midnight  of  the  date  named  in  attached  coupon, 
nor  for  return  passage  after  midnight  of  date  punched  in  margts 
hereof,"  is  reasonable  and  unambiguous.  The  acceptance  of  sodi 
ticket  and  its  use,  whether  such  condition  is  read  or  not  consti- 
tute  a  contract  between  the  carrier  and  the  passenger,  tlM  term 
of  which  cannot  be  varied  or  contradicted  by  parol  eTidence 
(Walker  y.  Price,  392.) 
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2.  SAILBOADS— UNSIGNBD  LIMITED  TIGKETS-S?PFQOT 
W  OONDITIONS.— Want  of  the  signature  of  the  purchaser  on  a 
tnited  round-trip  passenger  ticket  does  not  reliere  him  from  an  ob- 
nrv&ncie  of  a  printed  condition  thereon  requiring  the  ticket  to  be 
Bed  for  return  passage  before  the  date  punched  in  the  margin 
lereof.    (Walker  v.  Price,  892.) 

3.  RAILWAYS— NEGLIGENCB.-THH  FAILUBD  TO  BINO 
"^B  BN6INE-BELL  of  an  approaching  train  is  not  such  negU- 
ence  as  contributes  to  a  resulting  injury,  where  the  person  in* 
ireA  was  fully  aware  of  the  approach  of  the  train  by  hearing  its 
'liistle  and  seeing  its  headlight.  (Hutchinson  t.  Missouri  Fac 
ry.    Co.,  710.) 

4.  KAILW  AYS— NEGLIGENCE  —  SPEED  —  OBDiNANOB.— 
t  iB  negligence  per  se  to  run  a  train  at  a  rate  of  thlrty-flye  miles 
n  liour  in  a  city  in  violation  of  an  ordinance  prohibiting  a  speed 
f  more  than  six  miles  an  hour.  (Hutchinson  y.  Missouri  Fac 
^y,    Co.,  710.) 

5.  RAILWAYS  —  NEGLIGBNCB>— PBESUMPTION.— WHEBB 
L  CITY  OBDINANGB  limits  the  speed  of  a  railway  train,  the  hiw 
rill  presume,  in  the  absence  of  proof  to  the  contrary,  that  one 
rossing  a  railroad  track  acted  upon  the  assumption  that  an  ap- 
^roacblng  train  was  running  at  a  speed  not  in  excess  of  the  pro- 
klblted  rate.    (Hutchinson  y.   Missouri  Pac.   By.   Co.,  710.) 

6.  BAILWAYS  —  NEGMGBNCB  —  OONTBIBUTOBY— QUES- 
TION FOB  JUBY.^Where  a  railroad  company  is  guilty  of  negli- 
gence per  se,  and  there  is  some  eyidence  that  the  person  Injured 
pras  also  negligent,  it  is  for  the  Jury  whether  the  negligence  of  the 
person  injured  is  such  as  will  preclude  a  recoyery.  (Hutchinson 
r.   Missouri  Pac  By.  Co.,  710.) 

7.  NEGLIGENCE,  CONTBIBUTOBY  —  ENOWLEDGB  OF 
(TIOIiATION  OF  LAW  BY  BAILBOAD  COMPANY.— Knowledge 
t>y  a  person  that  a  railway  company  habitually  runs  its  trains  at 
an  ezcessiye  rate  of  speed,  in  ylolation  of  law,  does  not  render  him 
gnllty  of  contributory  negligence,  merely  because  he  does  not  act 
opon  the  assumption  tbat  the  train  by  which  he  is  injured  would 
be  80  run.    (Hasle  y.  Alabama  etc.  By.  Co.,  632.) 

a  STBBET  BAILBOADS— BEMOVAL  OF  SHADB  TUBES- 
DAMAGES.— A  street  railroad  company  has  the  right  to  remote 
shade  trees  within  the  limits  of  the  public  highway,  for  the  con- 
struction of  its  road  as  established  by  the  township  authorities, 
without  compensation  for  damages.    (Miller  y.  Detroit  etc  By., 

560.) 

9.  STBBET  BAILBOADS— BEMOVING  TBBBS— NOTICE.— 
NESITHEB  A  MUNICIPALITY  nor  a  street  railroad  company  has 
the  right  to  remoye  shade  trees  without  notice  to  the  owner,  and 
an  opportunity  ^yen  to  him  to  remoye  them  as  he  may  see  lit 
<Mlller  y.  Detroit  etc.  By.,  569.) 

la  BAILBOADS-GBNBBAL  SUPEBINTENDENT-BATIFI- 
CATION  OF  CONTBACT  OF  EMPLOYMENT.— The  authority  of 
the  general  superintendent  of  a  railroad  company  to  ratify  an  off ^ 
of  employment  made  by  a  train  master,  in  settlement  of  a  claim  for 
personal  injuries,  and  a  completion  of  the  contract.  wiU  be  pre- 
sumed in  the  absence  of  proof  to  the  contrary.  (8az  r.  Detroit 
ete.  By.  Co.*  672.) 

See  Carriers;  Eminent  DomaliL 
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BnCAINDBIBMBK 
8ee  BstateiL 

RBPLBTIN. 

1    BBPLSVIN  WILL  NOT  LIB  for  an  undMOafl 
panonal  property*    (Sliaip  ▼.  Jolinsoii,  788.) 

t,  RBPLBYIN  BY  OO-OWNBB— RHTX7BN  OF  PROPBBTX^ 
When  one  co-owner^e  undivided  interest  tn  personal  property  Is  at- 
tached«  the  fact  that  the  property,  at  the  time  of  the  attachmeot^ 
was  in  the  possession  of  the  other  owner  does  not  entitle  the  latter^ 
In  a  replevin  snit,  to  a  retom  of  the  property  takoi.  (Sharp  t. 
Johnson,  788.) 

8.  BJBPLBVIN  — WRIT  — ABBREVIATIONS  — PAROL  ISTI- 
DBNGB.— Where  goods  are  described  in  a  writ  of  repleTlnbyatbre^ 
Tiatlons  which  have  a  well-known  and  settled  meanliiff  to  die  tiadi^ 
bnt  which  are  not  In  snch  common  nse  as  to  make  tbem  the  si^ 
Jects  of  Judicial  notice,  parol  evidence  is  admfssfMo  to  sxplalB  IMr 
meaning.    (Pages  v.  Brake*  65IL) 

Bee  Appeal,  flL 

RBPORTISR& 
fiee  Appeal,  IL 

BBB  JUDICATA. 
Bee  Judgments,  ML 

BB8TRAINT   OF   MARRIAG& 
Bee  Wills,  ^S. 

BBSTRAINT  OF  TRADBl 
Bee  (3ontract8,  7.  & 

BBYBNUB   BTAMP& 
fiee  Internal  Revenue^ 

RBWARD& 

L  RBWARD8— ACTION  FOR  -  ENOWLBDOB  OV  OiT«» 
NOT  BBSBNTIaL.— When  a  reward  is  off^ed  for  the  retotn  of 
stolen  property,  the  one  who  returns  it  can  sustain  an  action  for 
the  rewai^  without  alleging  in  the  complaint  that  his  servicev 
were  rend^ied  with  a  knowledge  of  the  reward  ottered,  and  1b 
consideration  of  the  offer.    (Everman  v.  Hyman,  281.) 

2.  RBWARD&-"CAPTURK*'  OF  THIEF-GIVING  INFORMA- 
TION IS  NOT.— One  is  not  entitled  to  a  reward  for  the  "captv^ 
of  a  thief  simply  because  he  has  informed  an  oiBcer  where  the  thief 
can  be  found,  although  the  officer  goes  at  once  and  makes  an  anest 
A  reward  offered  for  a  "capture"  Ib  not  a  reward  offered  tar  Infoi^ 
mation.    (Bverman  v.  Hyman,  284.) 

8.  REWARDS  —  PUTTING  OWNER  INTO  POSSB8SION  Bl> 
FORB  ACTION.— One  who  sues  to  recover  an  unpaid  reward  for 
the  "return**  of  a  stolen  horse  is  not  obliged,  before  bringing  salt, 
to  put  the  owner  In  possession  of  the  animaL    Hence,  there  la  as 
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r.  In  mich  an  action,  for  the  court  to  refuse  to  snlnnit  to  tbe 
S^iry  an  interrogatory  aa  to  whether  the  pUintiff  did  do  ao.  (Byer-^ 
■sian  T.  Hyman,  28i.) 

SALES. 

SALES,  CONDITIONAL-GONFLIOT  OF  LAWS.— The  law 

the  state  in  which  a  conditional  sale  is  to  be  performed,  or  is 

have  its  beneficial  effect  and  operation,  raiher  than  the  law 

of  the  state  in  which  it  Is  made,  must  determine  its  validity  as 

l>«tween  the  purchaser  and  his  attaching  creditors.    (Beggs  t.  Bar- 

Cds,  162.) 

See  Attachment,  2. 
SHERIFF'S  RETURN. 

1.  SHERIFF'S  RETURN  —  AMENDMENT.  —  In  a  suit  to  set 

Aside  a  Judgment  founded  on  a  false  return,  the  court  has  no  right 
to  allow  the  sheriff  to  amend  his  renim  in  the  original  case* 
ifimoot  T.  Judd,  788.) 

2.  SHERIFF'S  RETURN  —  GONCLUSIVENESS.—The  rule  that 
m,  sherilTs  return  is  conclusive  as  between  the  parties  to  the  suit 
liaa  no  application  in  a  suit  in  equity  to  set  aside  the  Judgment 
foimded  on  the  return  on  the  equitable  ground  of  fraud,  accident^ 
or   mlstalLe.    (Smoot  v.  Judd,  738.) 

&  SHEXRIFF'S  RETURN— FALSE— REMEDY.— The  fact  that 
by  reason  of  a  false  return  one  has  a  remedy  at  law  by  suit  on  the 
•beriff's  bond  does  not  deprive  him  of  his  remedy  in  equity  to  va« 
cate  the  judgment  obtained  by  means  of  such  false  return. 
(Bmoot  T.  Judd,  7^58.) 

See  Judgments,  10,  11. 

STATUTES. 

1.  STATUTE-VETOED  BILL,  WITH  EMERGBNOY  CLAUSE* 
BECOMES  A  LAW,  WHEN.— When  a  bUl,  with  an  emergency 
clause,  is  vetoed  by  the  governor,  it  becomes  a  law,  under  the 
constitution  of  Kentucky,  immediately  upon  its  passage  over  his 
objections.    (Sinking  Fund  Ck>mmrs.  v.  George,  4M.) 

2.  STATUTES— REPEAL  OF,  AND  ITS  EFFECT  UPON  OF- 
FICE  HOLDERS.— When  a  law,  under  which  persons  hold  office 
at  the  legislative  will,  is  repealed,  their  right  to  office  ceases* 
(Sinldng  Fund  Commrs.  v.  George,  454.) 

&  STATUTES  —  CONCLUSIVE  EVIDENCE  OF  PASSAGE^ 
€K>LLATERAL  IMPEACHMENT  —  RESORT  TO  JOURNALS: 
The  validity  of  a  statute,  duly  certified,  approved,  enrolled,  and  de- 
posited in  the  office  of  the  secretary  of  state,  is  conclusively  pre- 
sumed to  have  been  properly  passed,  and  cannot  be  impeached  by  » 
resort  to  the  Journals  of  the  legislature  to  show  that  it  did  not  re- 
ceive the  concurrence  of  a  majority  of  the  members  thereof  as  re- 
quired by  the  ^constitution.    (County  of  Yolo  v.  Coglan,  41.) 

4.  STATUTES  —  PASSAGE  OF  — FUNCTION  OF  LEGISLA- 
TURE.— A  constitutional  mandate  that  the  yeas  and  nays,  upon 
the  passage  of  a  bill,  shall  be  entered  upon  the  Journals  of  the 
legislature,  does  not  change  the  rule  that  it  is  the  exclusive  func- 
tion of  the  legislature  to  determine  by  proper  authentication  that 
the  bill  has  been  properly  passed.  The  power  to  determine  wheth- 
er these  formalities  have  been  complied  with  Is  necessarily  vest«l 
In  the  legislature  alone,  since  otherwise.  It  would  be  powerless  t» 
enact  a  sUtute.    (County  of  Yolo  t.  CogUn,  4L) 
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eocxty  tmsinT  and  apportioMd  ti 

br  a  later  ttmmte  mtfbtistiJiiK  afl  en^ 
»  tke€fficera«r  «a7  coaly  te 
tOyvnty  oC  Yolo  t.  Gq^Iu.  41) 

•r  u  -abotxshing*  statute  doa  Ml 
tV*  tts  poMi«e.    (Coimty  oC  Teto  t. 
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AHI8XS. — Subro^aQoB  iriifl  M^ 

cj  cii!=:isg^  tt  adTaneed  tbe  moiMj  ti 

St  at  <i^aolt  bj  tbe  debtor,  te  vooH 

vtie?v  be  tAd  lome  interest  to  protect*  or  wtei 

iter  aa  asreeoMiit.  ezpreas  or  Iniplkd, 

:fL*»  <^«3t  «r  creditor,  that  be  would  be  bbIxv- 

of  tbe  czeditor.    (Wilkfaw  y.  Gib- 

•     5T?S>::ATT03r  —  IJCST>ER,    WHEN    GITBS    A    Ittffl 
ii>  arrssiT^s  SKToey  to  paj  off  an  encnmbrance  vpoi 
sra^re  «f  tbe  ovner  thereof,  and  upon  tbe  czpna 
L3iirf  T^t  tbe  adrmnre  made  is  to  be  secured  by  tbe  ta- 
Tzxm  of  papess  whicb  wfll  eoDStitnte  a  first  lien  « 
Is  in<  a  Bere  To!iuiteer.    If  tbe  new  aecoillj  la  defe^ 
>i.--fr.  t;  K<  rtirreaWe  witb  culpable  n^Ugence,  will  bt 
Tf^f  '*>»  il^  rlz^'s  of  tbe  pr:<v  encumbrancer  imder  the  «• 
».f  ^T  i.-a.  ciless  tb*  «^:^rior  or  eqaal  equities  of  otboi 
w-1  ie  ?r?r^f-..-^  ti«rci»T.    tWilkins  t.  Gibson,  2W.) 

&    fr^r.>^ATTOS  — KNOWLEDGE  OP  INTEBVKNINO  VB- 

CT1£33.A>CE.— Tbe  fmct  that  one  wbo  loans  money  to  aatiflfy  i 

7f-*:r  sLTc^^re  ksovs  oC  tie  existence  of  an  interrealnc  mortgate 

w-ll  i»-c  6»'-'i:  b-s  rt^t  to  subroeation.  If  be  bad  aa  ai;reeiiieBt  n 

tS^  «ir«t    xWiliias  ▼.  Gibeon,  2W.) 

4l  SrBK«>GAT10N  —  INTKRVENINO  ENGUKBRANCB  - 
E^rTTABli  ESTOPPEI^— Wben  a  prior  encumbrance  haa  be« 
^2:;,c«>>>c  d  record,  and.  actins  on  tbe  Caltb  of  tbis,  an  Interreniaf 
^^.p,2^:.rs:M^«r  bss  deiajed  in  prosecuting  bis  legal  remedies*  wUte 
t^Jse  ilz-:*  do  not  estop  a  person  adTancing  money  to  pay  off  tte 
m.'c  e^c-n'^rs^i^ce  from  claiming  snbrogation,  yet  if  be  delays  fff 
ia  «=ri*<:A^>  Uce  to  claim  tbe  right  and  bare  tbe  canceUatioi 
fi?«  a5:-S?,  es;~::y  wia  refuse  to  «iforce  tbe  right  of  subrogatJoe. 

3L  SUBROGATION.— IF  A  SENIOR  MORTGAGE  IS  PAID 
OFF  "by  a  JUXIOB  MORTGAGEE,  he  will.  If  the  payment  an 
i^-«sarT  for  fcis  protection,  be  subrogated  to  tbe  rights  of  tbe  •«■■ 
kr   cue ibl  nta^^.    iWUkins   T.   Gibson,   204.) 

«L  SUBROGATION— ENTIRH  DEBT  PAID.— TO  BNTITLB  A 
xrviOR  MORTGAGES  to  subrogation,  tbe  general  rule  Is  that  te 
wbi^  debt  must  be  paid  and  tbe  senior  creditor  satisfied.    (Wilkisi 

▼.  Gibeoo.  214.)  

7.  SUBROGATION— JUNIOR  ENCUMBRANCER  PAYINO 
I>EBT.-'if  tbe  entire  prior  encumbrance  Is  paid,  a  Junior  enca» 
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Mrancer  to  entitled  to  rabrogatlon  to  the  extent  of  the  amount  he 
Mmtarlbntedt  though  the  balance  of  the  debt  Is  paid  by  the  debtor 
(T    l>y  a  third  person.    (Wilkins  t.  Gibson,  204.) 

8.  BUBBOGATION  —  WAIVBR  -  BNFORCINO  SUBSEQUENT 
b£OHTGAGE. — One  who  advances  money  to  pay  a  prior  encum- 
brance, and  takes  a  mortgage  as  secarity  with  the  understanding 
J&a.t  it  is  a  first  lien  on  the  property,  does  not,  by  suing  to  enforce 
lis  mortgage,  waive  bis  right  of  subrogation,  where  the  necessity 
yt  claiming  such  right  was  not  known  until  an  effort  was  made  to 
^nrorce  the  mortgage.    (Wilkins  v.  Gibson,  204.) 

9.  SUBROGATION  AS  AGAINST  YOLUNTEERS-^The  right 
>t  subrogation  passes  to  innocent  assignees  in  virtue  of  equity  and 
lot  of  contract,  and  is  of  avail  to  them  against  all  volunteers  or 
nere  donees.    (North  American  Trust  Go.   v.  Lanier,  636.) 

10.  SUBROGATION-JOINDER  OF  PARTIES— PLEADING.— 
Due  who  claims  the  right  of  subrogation  to  the  rights  of  a  prior 
encumbrancer  as  against  an  intermediate  one,  must,  to  enforce 
Bnch  right,  make  such  prior  encumbrancer  a  party  to  the  action,  or 
BLllege  a  sufficient  reason  for  not  doing  so,  and  set  up  the  rights  of 
such  prior  encumbrancer  so  as  to  allow  others  to  make  proper  de- 
reuses  thereto.    (Wilkins   v.   Gibson,   204.) 

1.1.  SUBROGATION— USURT,  BPPBCT  OP.— The  fact  that  on^ 
wlio  has  loaned  money  to  discharge  a  prior  encumbrance,  hat 
cliarged  usury,  will  not  deprive  him  of  the  right  to  be  subrogated 
to  the  rights  of  the  prior  .encumbrancer,  if  he  had  an  agreement  to 
tl&at  effect,  and  Is  not  seeking  to  collect  more  than  the  principal  and 
lei^al  interest  of  his  debt    (Wilkins  v.  Gibson*  204.) 

SURETYSHIP. 

1.  SURETYSHIP  —  RELEASE  OF  SURETY  —  EXTENDING 
XIME  OF  PAYMENT.— A  surety  on  a  promissory  note  is  released* 
iv^liere  the  payee,  without  the  surety's  knowledge  or  consent,  extends 
tlie  time  of  payment  and  takes  a  note  for  the  accrued  interest^ 
iv^liich  bears  interest  from  its  date,  for  the  agreement  to  thus  pay 
compound  interest  is  a  sufficient  consideration  for  the  agreement  of 
extension.    (Bugh  v.  Crum,  807.) 

2.  SURETYSHIP— BREACH  OF  CONDITION— RELEASE  OF 
SURETY.— A  surety  may  stipulate  for  the  particular  use  of  a  note 
aa  a  condition  to  signing  it.  This  condition  may  be  either  material 
or  immaterial,  but  no  person  who  takes  it  with  knowledge  can  ae- 
QUlre  title  as  against  him  in  violation  of  the  terms  imposed.  The 
surety  may  insist  on  the  strict  terms  of  his  agreement,  and,  if  ma- 
terial alteration  is  made  without  his  consent  notwithstanding  it 
inures  to  his  benefit,  he  is  discharged.    (Crossley  v.  Stanley,  821.) 

a  SURETYSHIP— BREACH  OF  CONDITION— RELEASE  OF 
SURETY.— If  a  surety  is  induced  to  sign  a  note  by  representations 
of  his  principal,  known  to  the  payee,  that  the  proceeds  of  the  note 
are  to  be  applied  to  a  certain  purpose,  the  application  of  part  of 
0uch  proceeds  to  another  and  entirely  different  purpose,  releases 
the  surety.    (Crossley  v.  Stenley.  821.) 

4.  A  SURETY  IS  ENTITLED  TO  CONTRIBUTION  FOB 
COSTS  AND  EXPENSES  IN  DEFENDING  A  SUIT,  INCLUDING 
COUNSEL  FEES,  if  the  defense  was  prudent;  and  it  must  be  so 
regarded  when  it  greatly  reduces  the  claim  made  against  the  surety* 
(Connolly  v.  DoUn,  Sid.) 

See  Guaranty;  Officers,  & 
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TAXATION. 

1.  TAXATION  OF  HORTGAGBB  HBLD  BT  KOKBBI- 
DBNT8.— A  state  may  tax  aU  mortgages,  or  the  Interest  stipiilatBd 
for  thereon,  on  land  within  the  state,  in  the  county  where  the  liBd 
la  sitoated,  no  matter  whether  snch  mortgages  are  owned  by  dtt* 
sens  of  the  state  or  by  nonresident  IndiTldnals  or  eonionttoBL 
(AUen  T.  National  State  Bank,  617.) 

2.  TAXATION— BXBMPnONS-LAW    LIBRARY.— Under  i 

Btatnte  exempting  from  tsxation  the  library  of  erery  IndiTidna],  a 
law  library  owned  by  an  indiridual  is  exempt.  (Patterson  t.  Botid 
of  Reyiew,  602.) 

a.  LIGENSB  TAX  ON  UNPROFITABLB  BUSINGS. -A 
privilege  tax  imposed  npon  sleeping  and  palace  car  companiet  ftir 
transporting  passengers  from  one  point  to  another  within  the  state 
cannot  be  avoided  by  proving  that  snch  business  Is  eompnlniT 
and  done  at  a  loss.    (Pullman  CkK  v.  Adams,  647.) 

4.  HOMESTEADS  — TAXATION.  ~  Land  entered  nnder  tbe 
homestead  lawa  of  the  United  States  is  not  subject  to  taxatios 
until  the  right  to  a  patent  is  perfected.  (Hoskins  v.  Illinois  tat 
B.  R.  Co.,  644.) 

6.  TAXATION  — TAX  SAUBS.— A  STATUTES  OP  UlilTA- 
TION8  barring  suits  for  land  against  persons  holding  under  tu 
titles  applies  only  to  land  taxable  when  aold  for  taxes.  (HobUdi 
T.  Illinois  Cent  R  R.  Co.,  644.) 

6.  TAXATION  —  CORPORATIONS  —  SPECIAL  LAWR-The 
LEGISLATURE  may  by  special  act  impose  specific  taxes  upon  o» 
porations,  or  it  may  authorixe  cities  to  do  the  same.  (Detroit  etc. 
Ry.  Co.  V.  Common  Coundl,  689.) 

7.  TAXATION— STREET  RAILWAY  CORPORATIONS— CON- 
TRACT WITH  CITY.— Where  by  charter  a  city  is  empowered  to 
lay  specific  taxes  upon  street  railway  corporations,  the  city  may 
make  a  contract  with  such  corporations  fixing  the  rate  of  city  tanr 
tion  which  will  be  binding  on  the  city  and  which  will  r^eve  sock 
corporations  from  paying  its  share  of  the  general  tax  for  city  pa^ 
poses.    (Detroit  etc.  Ry.  Co.  v.  Common  Council,  688.) 

a  TAXATION  —  IMMUNITY  FROM  —  ASSIGNABILITY  - 
STREET  RAILWAYS.— The  right  of  immunity  from  general  locil 
taxation,  which  a  street  railway  company  has  by  reason  of  a  oob- 
tract  with  a  city,  is  assignable  under  a  statute  allowing  such  eor 
porations  to  purchase  and  use  other  street  railways,  and  to  eiij<7 
all  the  rights  and  privileges  of  such  companies,  the  same  as  tb^ 
might  have  aone.    (Detroit  etc.  Ry.  Co.  v.  Common  CouncH,  04 

9.  TAXATION— FRANCHISES  —  ASSESSMENT  —  MENTAL 
PROCESS.— While  an  assessment  placed  on  a  naked  stzeet  railwir 
franchise,  disaasociated  from  the  tangible  personal  property,  *xA 
Irrespective  of  the  cash  value  of  the  whole,  may  be  invalid,  yet  t^ 
mental  processes  by  which  the  assessors  ascertained  the  value  of 
the  plant  are  immaterial,  if  they  finally  concluded  the  property  waf 
honestly  worth  in  cash  the  sum  assessed.  (Detndt  etc  By.  Ok  f. 
Common  Council,  689.) 

10.  TAXATION  —  CONTESTING  ASSESSMENT  —  WAIYIKG 
TECHNICALITIES.— Where  a  street  railway  company  contests  m 
assessment  before  the  board  of  assessors  and,  upon  appeal,  befoce 
the  city  council,  upon  the  merits,  it  cannot,  after  an  adverse  dcd- 
sion,  file  a  second  appeal  which  sets  up  purely  technical  defemf* 
(Detroit  etc  Ry.  Ck>.  v.  (Common  Council,  689.) 
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11.  TAXATION-COBPORATIONS~FRANCHISBS.-The  righte 
c»  organise^  exist,  and  act  generally  as  a  corporation,  while  fran- 
hlses,  are  not  transferable  and  haye  no  cash  valne  within  the 
leaning  of  the  tax  law.  (Detroit  etc.  By.  Co.  y.  Common  Council 
B9.) 

12.  TAXATION  —  OOBPORATIONS.— SPECIAL  PRIVILEGES 
ranted  to  a  corporation  may  have  a  cash  valne  in  connection  wltb 
he  tangible  property  with  which  they  are  used,  within  the  meaning 
f  the  tax  law.    (Detroit  etc.  Ry.  Co.  v.  Common  Council,  589.) 

13.  TAXATION.— THE  GOODWILL  OP  A  BUSINESS  Is  not 
Eixable.    (Detroit  etc.  Ry.  Co.  v.  Common  Council,  689.) 

14.  TAX ATION  —  STREET  RAILWAYS  —  TRACKS.— Under  ft 
tatnte  providing  that  the  track  of  a  street  railway  company  shall 
^e  assessed  as  personal  property,  the  term  ''track"  includes  not 
nly  the  ties,  spikes,  rails,  a^d  switches,  but  also  the  right  to  use 
tie  bed  upon  which  they  are  placed.  (Detroit  etc  Ry.  Co.  v.. 
lommon  Council,  689.) 

15.  TAXATION  —  STREET  RAILWAYS  —  ASSESSMENT  AST 
JXIT— FRANCHISE.— The  tangible  property  of  a  street  railway 
ompany  may  be  assessed  as  a  unit,  and  the  location  of  its  ease- 
aent  and  tracks  as  to  environment,  and  the  period  that  it  may 
Eiwfully  use  it,  and  other  exceptional  privileges  Inseparably  con- 
lected  with  it,  may  be  considered  in  determining  the  value  of  sucb 
roperty.    (Detroit  etc.  Ry.  Co.  v.  Common  Council,  589.) 

le.  TAXATION— STREET  RAILWAYS— FRANCHISES— STAT^ 
JTE.— The  franchise  of  a  street  railway  company,  although  not 
aade  taxable  property  by  express  statute,  may  be  taxed  indirectly 
ly  associating  it  with  tangible  property,  thereby  increasing  the; 
aluation  of  the  latter,  since  property  should  be  taxed  at  its  cashi 
alue,  whatever  it  may  be  that  causes  the  value.  (Detroit  etc.  Ry; 
!o.  V.  Common  Council,  689.) 

17.  TAX ATIOI^  — CORPORATIONS  —  DOUBLE  TAXATION— 
SONSTITUTIONALITY.— A  statute  relating  to  the  assessment  of 
orporations,  which  provides  that  the  value  of  the  stock  less  the 
eal  estate,  and  the  cash  value  of  all  personal  property  less  bona 
de  Indebtedness,  are  assessable  as  personal  property,  is  void  aa 
roviding  for  double  taxation,  and  as  lacking  uniformity  with  the 
sual  method.    (Detroit  etc.  By.  Co.  v.  Common  Council,  689.) 

18.  TAXATION— COBPORATIONS— EFFECT  OF  UNCONSTI- 
"UTIONAL  STATUTE.— Where  a  statute,  which  provides  espe* 
[ally  for  the  assessment  of  corporations,  is  unconstitutional,  corpo- 
lite  property  is  to  be  assessed  according  to  the  general  provisions 
r  law  relating  to  the  assessment  of  property.  (Detroit  etc.  R7. 
o.  T.  Common  Council,  689.) 

19.  TAXATION  —  STREET  RAILWAYS  —  TANGIBLE  PBOP- 
IBTY— EJUSDEM  GENERIS.— The  fact  that  a  statute  provides 
ir  the  taxation  of  tangible  property  alone  will  not,  under  the  doc- 
Ine  of  ejusdem  generis,  prevent  the  taxation  of  tangible  property 
>  the  amount  of  Its  enhanced  value,  where  such  value  has  been 
dded  by  reason  of  its  association,  and  use  In  connection  with  in* 
ingible  property.    (Detroit  etc.  Ry.  Co.  v.  Common  Council,  689.) 

20.  TAXATION  —STREET  RAILWAYS  —  ASSESSMENT  AS 
fNIT— DIFFERENT  TAXING  DISTRICTS.— The  fact  that  a 
^et  railway  system  has  several  power  plants  situated  at  different 
laces  along  its  line,  which  extends  into  several  taxing  districts,  one 
t  which  is  outside  the  city,  with  which  the  city  board  of  assessors 
as  nothing  to  do,  is  no  obstacle  in  the  way  of  an  assessment  of 
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fl«Mli  mm>eitjr  be  m,  unit,  shice  the  I^eislatiire  has  power  to  reqidn 
dlffercot  portlQiis  to  be  aBseBsed  In  different  places,  ud  tlicfe  k 
■oHiInc  to  prevent  a  fiilr  dlTlsion  of  the  Talne  of  the  property  bf 
a  mnCael  nndentandins  between  the  eereral  offlcerSp  If  not  In 
way.    (Detroit  etc:  Bj.  Go.  t.  Oommon  Oonncil,  tSk) 

iBfeKBtate  Oommerce;  Vendor  and  PQrcbaae& 


Ballroada,  1,  & 


TOLL& 
Hl^waya^  H 

TORT. 
8ee  Actions,  X 

TOWNS. 

VOWNS-SHADB  TREES  IN  STREET— RBMOTAL-KO- 
nOE  TO  PROPERTY  OWNER.— Where  shade  trees  liave  bea 
planted  and  maintained  in  the  streets  of  a  town  by  the  ahntttaf 
property  owner,  who  owns  to  the  center  of  the  street,  the  town  en- 
act cnt  down  and  remoTe  snch  trees  without  preTlons  notice  to  thi 
alNittiQf  owner  to  remoye  them.    (Stretch  t.  Gass^oli^  0674 

TRADEMARK. 
See  Injimctions^  IL 

TREES. 
8ea  llnalcipal  Oorporations,  11;  Railroads,  9^  9;  TswaiL 

TRESPASa 

9RESPA8S--PRINCIPALS.— In  trespass  all  are  princlpili 
and  the  act  of  one  is  the  act  of  alL  (Central  of  Geotgia  Ry.  Ca 
r.  Brown^  250.) 

See  Pleading,  Si 

TRIAL. 

1.  TRIAL— PRACTICE.— It  is  error  to  expunge  a  reply  stattaf 

matters  of  fact,  consistent  with  the  complaint,  and  auffideat,  If 
true,  to  aToid  the  defense.    (Fish  t.  Smitti,  161.) 

2.  TRIAL— PRACJTICE. — A  defendant  against  whose  obfectlM 
an  order  for  snhstitnting  a  new  plaintiff  is  made,  as  defendtot 

claims,  on  insufflclent  eyldence  is  entitled  to  the  allowance  <tf  > 
proper  bill  of  exceptions,  but  a  refusal  to  sign  snch  bUl  of  excep* 
tions  is  harmless  if  the  qnestion  is  raised  and  decided  on  tiK 
triaL  (Fish  r.  Smith,  161.) 

8.  TRIAL-SPECIAL  VERDICT- WHAT  IS  NOT.— A  g«B€Bl 
▼ordlct  returned  by  a  jnry,  with  answers  to  InterrogatorleflL  Is  »< 
a  special  verdict.    (Consolidated  Stone  Ck>.  y.  Williama,  27&) 

See  Pleading. 
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TROYBB  AND  GONVBRSION. 
TROYBR-— OONTBRSION.— If  the  party  maklnir  a  demand 
tbe  posaesalon  of  chattels  is  himself  then  in  possession,  and 
can  remoYe  it  if  he  sees  fit,  the  refusal  of  his  demand  does  not 
constltnte  conyersion  sufficient  to  sustain  an  action  of  troTer. 
iOcLnningi  r.   Owen,   855.) 

2.  CONVERSION— OOLLATE?KAL  SEOURITIBS— TRANSFER 
OB*  PROMISSORY  NOTES.--The  payee  of  a  negotiable  promissory 
note,  with  whom  other  similar  notes  have  been  deposited  as  col- 
lateral security,  may  properly  transfer  such  collateral  security  to 
one  to  whom  he  has  assigned  the  principal  note,  and  he  is  not  liable 
to  the  depositor  for  a  subsequent  wrongful  conversion  of  the  col- 
l&teral8  by  the  transferee.    (Bank  of  Forsyth  y.  Davis,  24&) 

TRUSTS. 

1.  TRUSTS  —  PASSIVE  —  USB  OF  GRANTOR.— A  trust  cre- 
ated by  deed  to  trustees,  to  hold  during  the  lif etinfe  of  the  grantor 
certain  land  and  all  rents.  Income,  profits,  and  proceeds  thereof, 
and  the  proceeds  of  any  property  sold  or  exchanged  to  the  use  of 
tlie  grantor,  and  to  sell  and  convey  when  directed  by  him  to  such 
person  as  he  may  direct,  Is  a  mere  passive  trust  and  void.  (Car- 
penter T.   Cook,   118.) 

2.  TRUSTS,  "TO  SELL  REAL  ESTATE  AND  APPLT  PRO- 
ORiEDS  in  accordance  with  the  instrument  creating  the  trust,"  to 
"be  valid  under  the  statute,  must  impose  an  imperative  duty  upon 
tlie  trustee,  both  to  sell  the  property  and  to  apply  the  proceeds 
t>y  parting  therewith  according  to  the  directions  contained  in  the 
deed  of  trust    (Carpenter  v.  Cook,  118.) 

8.  TRUSTS,  "TO  RECEIVE  RENTS  AND  PROFITS  OP 
REAL  PROPERTY,  and  pay  them  to,  or  apply  them  to,  the  use 
of  any  person,"  as  provided  by  statute,  imposes  an  active  duty 
upon  the  trustee,  to  apply  and  distribute  the  rents  and  profits  as 
Erected  by  the  deed  creating  the  trust,  and  a  mere  passive  trust 
to  hold  them  for  the  use  of  the  grantor  is  void.    (Carpenter  v.  Cook, 

oia) 

4.  TRUSTS,  TO  HOLD  PROPERTY,  do  not  constitute  trusts 
to  sell  and  dispose  of  the  proceeds.    (Carpenter  v.  Cook,  118.) 

6.  TRUSTS,  TO  HOLD  RENTS  AND  PROFITS  to  the  sole 
use  of  a  certain  person,  are  not  trusts  to  receive  rents  and  profits, 
and  pay  or  apply  them  to  any  person.  Such  trusts  are  merely 
passive  and  void.    (Carpenter  v.  Cook,  118.) 

6.  TRUSTS— INTERVENING  VALID  AND  INVALID  PRO- 
VISIONS.—If  several  trusts  are  so  inextricably  interwoven  and 
mutually  interdependent  that  the  destruction  of  one  mutilates  and 
maims,  in  essential  particulars,  the  trust  scheme,  the  whole  must 
fall.    (Carpenter  v.  Cook,  118.) 

7.  TRUSTS— ILLEGAL  GIFT  OF  RESIDUE.— A  gift  or  trust 
of  the  "residue  and  remainder,"  after  providing  for  an  illegal 
primary  trust,  is  void.  If  the  primary  trust  is  void,  the  trusts 
and  limitations  over  must  falL    (Carpenter  v.  Cook,  118.) 

8.  TRUSTS  AND  USES  — ESTATE  VESTING  IN  BENEFI- 
CIARY—EXECUTION OF  INVALID  TRUST.— Under  the  Cali- 
fornia statute  of  uses  and  trusts,  no  legal  estate  vests  in  the  bene- 
ficiary, and  under  any  view  of  such  statute  an  invalid  trust  to 
convey  cannot  be  deemed  executed.    The  English  statute  of  uses 


y'O 


le  v!kole  syvtem  of 

4TTT>    DmSK   IN   TRUST  TO 
^7  v-H  !b  trsstees    to    tnn^^  aai 

tz-r^Tv*  is  Told.  asd  cuoat 

in  the  benesdt- 


v»  a  "Hi*  i.:*H«?»  if  ;i^«sr  "•^irds  !a  tbe  'wlIL  which,  without  ite 
..I   if  zirf   ai-T-»l  r"^=^  ^''zJl  iiSTiae  msj  estate  to  sodk  XxmA- 

?»    rz-'^T?  r>rjrs  wni^^-ixTAi-LD  TErsT  to  coxvei 

— E>Tj.rZia>    IS     i.2 ^^JLS^vLiL — B.zl^ss    arolicabie    to   Test«i  «- 

c*  n  .-• -«.  T:r«i»fr  ▼t—  i  f*fT-3^^  <5'>  ei?c  arT-T  wiienp  there  is  do  tfnrt 
6?^-^.  :ir  ic-x  ft  tn^^  t;  r»  z^-jj.  Temzr  co  present  estate  ii 
n*  i»^u-i'"iLr.--^  Trio  rLoj  i*  aI-tc  at  tie  time  contemplated  far 
ts*  T^n^fTiz*-^  Tz*if*r  T.ije  tr=?t.  ars-i  ^ho  ran  acquire  no  ri^ 
€r_i-*"  lu.:!  :  I*  zz  iz^irx  ifbe  eie»r::ii;a  of  s^ch  conreyajice.    (Estata 


n.   rzTfTS.— pr'STT^  ix  rsrsr  to  comtet  is  a  tmst  to 

i7  W--  .1  lie  s.'-'j^  ^x  wf  tij*  CiLfoci;!*  stamie  of  uses  lud 
a"2«r3w  tZ'i.  3»  -c  r«?r-Tj:  w.-,i_s  arj  cate£v>7y  of  Talid  tmsts  enuiDer- 
sTftL  ^  i^i..^.  <ci.rx:«u  ^  i.L«re::T  ;ar^  - V^irn  and  Toid.    iSstate  of  >  ait, 

rr    rzTSTS— szTASATiox  or  taud  axd  ixvalid.—  Ab 

te^   -.:  trisc  rj  ccc^^j  »  ceniin  terie-ciaries  who  shall  be  lirinf 

MZ  T^f  rii**  :f  il-?  ^  -Try:iz»^e,  afi«-  Lbe  eipiratlon  of  a  tmst  for 

t^e  1^«   :'   — •*  ir^'j.iirs  -rl-Iirei;.  carries  wi;h  it  the  otherwise 

ji  r-i5C  f  c  tl*  L't*  c-i  sr:i  cr.::cren,  and  leoders  the  wbote 

IS.  rsrrrs.  what  rORBIDDEX.~An  express  tmst  to  coa- 
▼*T  r?±:  jc-T^^rTT  2Sw  tr  Cal-frnila,  roid,  because  forbidden  by  Um 
dr^  C*:o£.     ILscxie  cf  Fiir,  7vv> 

M.  TT-rSTS— PC'WZS  TO  CREATE-TOID  TRUST  TO  COH- 
VET. — r^e  ;cw«r  etc^crred  by  statute  upon  the  creator  of  a  trust 
IS  '^r^jscr--:*  to  wz^zzn.  tie  r«Ll  property  to  which  the  tmst  re- 
iiTes  Sid.::  ^tclc-r  !n  tie  ev^^t  of  the  failure  or  termination  of  tfas 
tr:;^^*  a^Ai  i^  ~:r;Li5f ^r  or  iieTiae  such  property  subject  to  tlie  exe- 
cc^>:n  of  ibe  trsst.'*  dc^s  not  authonxe  a  tohI  trust  to  cooTcy 
j*r:T«rr:y  to  t*  mjiffofT::^  into  a  raJid  tmst  not  otherwise  In  any 
g.t"-ier  ex7c«ss«cd.    <  Estate  of  Fair,  70l) 

15.  TEUSTS— REPARATION  OP  VOID  AND  VAIJD  PROVI- 
SIONS.—If  an  esta:e  is  created  subject  to  seTeral  tmstB,  ooe  of 
wL:c^  is  To>i.  and  the  othter  T^silid  and  legally  separable  from  tbs 
r.  the  estate  rests,  unaffected  by  the  Toid  trust;  but  If  the 
Ltdon  of  the  estate  depends  upon  the  execntioa  of  a  Toid 
It  esa  neTer  come  into  existence.    iEstate  of  Fair,  iOl) 

See  WillflL 

USURY. 

r  rSURT— INTENT  TO  VIOLATB  LAW— PBOOBDUBX.— A 
CORRUPT  INTENT  Is  an  eiem^it  of  vsnry  in  a  eontraet  for  the 
iMB  oi  money,  wliich  means  that  the  parties  most  liaTe  knowliisij 
j«iecd  upon  a  rate  of  intoest  greater  than  that  allowed  bj  law. 
fience.  where  they  hsTo  acted  onder  an  honest  belief  that  the 
tippiated  nte  was  recoT«able  nnder  the  law.  In  which  thegr 
"  a.  the  penalties  of  osniy  wiU  not  be  enforced,  hot  the 
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-^rer  "wfll  be  charged  with  his  loan  ftt  the  legal  rate,  and  will  he 
edited  with  what  he  has  paid  on  account  thereof.  (Washington 
rv'estinent  Assn.  t.  Stanley*  783.) 

2.     TTSTJRT.— THE  BURDEN  OP  PROVING  that  a  transaction 
Infected  with  nsnry  lies  upon  him  who  attacks  it.    (Wilklns  r. 
Lbson,   204.) 

B.     USURY— PROOF    OF.— A   transaction   Is   not   shown   to   be 

BnrlonB  merely  because  the  amount  loaned  is  less  than  the  debt 
feonred.    (Wilklns  y.  Gibson,  204.) 

-4.  USURY— CONFLICT  OF  LAWS.— If,  according  to  the  real 
Ltent  of  the  parties  as  disclosed  by  their  contract,  payment  there- 
r  is  to  be  made  within  the  state,  its  usury  laws  are  applicable 
tiereto,  although  the  contract  provides  for  its  payment  In  another 
u&te.     (Shannon  v.  Georgia  etc.  Assn.,  657.) 

R.  USURY  —  FOREIGN  CORPORATIONS  —  CONFLICT  OF 
aAWS.— A  building  and  loan  association  organized  in  one  state 
jid  engaged  in  doing  business  In  another,  is  permitted  therein  to 
liarge  no  higher  rate  of  interest  than  is  chargeable  under  the  laws 
*t  the  latter  state,  and  while,  by  the  law  of  comity,  the  charter 
Kf  such  corporation  is  recognized  as  the  law  of  its  existence,  yet 
f  It  employs  the  usual  agencies  to  solicit  and  transact  business  In 
lie  latter  state  and  contracts  for  the  payment  of  premiums  and 
nterest  In  excess  of  the  authorized  rate,  the  transaction  must  be 
lenounced  as  an  attempted  evasion  of  the  laws  of  that  state,  what- 
^Ter  be  the  nominal  rate  specified  or  artifice  adopted,  and  this 
tbough'lt  be  specifically  provided  that  the  contract  Is  made  with 
reference  to  the  laws  of  another  state.  (Shannon  v.  Georgia  etc. 
fiLfisn.,  657.) 

6.  USURY  —  FOREIGN  CORPORATIONS  —  CONFLICT  OF 

tiAWS.— Foreign  corporations  wishing  to  do  business  other  than 
that  for  which  they  are  organized,  and  localizing  that  business 
therein  through  local  boards,  must  comply  with  the  law  of  the 
state.  They  cannot,  under  such  circumstances,  enforce  there  stip- 
ulations in  contracts  allowed  by  the  law  of  the  state  of  their  crea- 
tion, if  such  stipulations  violate  the  laws  and  public  policy  of  the 
other  state.  The  law  of  the  state  of  the  creation  of  such  corpora- 
tions can  have,  ex  proprio  vlgore,  no  extraterritorial  effect,  and 
the  corporations  whose  business  has  been  localized  in  another  state 
and  the  borrower,  or  both,  cannot  abrogate,  by  attempted  contract, 
stipulations  whose  purpose  it  is  to  evade  the  laws  against  usury. 
^Shannon  v.  (Georgia  etc.  Assn.,  657.) 

7.  USURY  —  FOREIGN  CORPORATIONS  —  CONFLICT  OP 
IjAWS.— If  a  foreign  money  lending  corporation  has  localized  its 
business  in  another  state  through  local  boards,  doing  there  con- 
tinuously and  regularly  for  several  years  the  business  of  the  cor- 
poration, it  thus  voluntarily  domesticates  itself  within  that  state, 
and  subjects  its  business  and  contracts  to  the  operation  of  its  laws, 
and  if,  from  all  the  facts,  it  appears  that  the  only  purpose  of  stipu- 
lations in  notes  on  mortgages  for  their  payment  in  another  state 
Is  to  evade  usury  laws,  no  device,  disguise,  or  contrivance  resorted 
to  for  that  purpose  can  be  effective.  (Shannon  t.  Georgia  etc 
Assn.,  667.> 

See  Building  and  Loan  Associations,  8;  Snbiogatloiit  !!• 

VABIAJNOB. 
Bee  Pleading^  10.  U 


"<ra  Ayi>  TETDEE— TOLCXTKEES-TAX  T1TLR- 
«cn:=if»  •XLiiBC  1^  c-iT-^c  aaii  etrz^c^  sch^qiientlj  tequire  the 

i  TT^T»"i  AVT>  TlIsr-rE— VOLrNTEBES-THM  AC- 
V'TTiXZ  Jir  Tax  S-kUE.— a  partj  S=  posses^oo  is  a  meet  TOtar 
%sr  15  f::!t  aosixc  irtftiiz  a  Ti£:i&i:c-s  L-rc  or  a  rlirikt  of  a  BOctgasM 
«  n  ctr**^  i-^?r  "_:•»  I'-c-^-s^-ea i  is  tie  U-i.  by  bujlnr  It  it itu 

It.  T  tr.oi  Fie  -ri.;  rf«  v-:^j-^  it  at  s&iii  sale.    (Nortii  Amnifn 


OFCRUCfi. 
Cr riTTil   Law.  2 


ST  ICC 


WA  SXHOrSE>tEX. 

I   ^rA?jrrr?'.5i:5:zys  Liin^^s  6:>  i»t  ?!▼©  »  TfeW  to  nfcfc 

-r>>.*    -.7c      Sj_-j:.^  ir-;.--5.-z.  Jc  Cjl  t.  Canion  Cotton  etc.  Co.,  t^-t' 

i   ^A?.r~  : Tsn.z?  s  LinNS  —  how   lost.  —  a  ▼»*■ 

k:n»«zrti  *  2-a  s  5T»f- --f-r  er  pAr::v:iL\-  arracLir^  only  upon  eaA 
w^^rf-t-*  ^n  --•*'-.  i-t  2?  !.-st  wr*ii  tie  art:oIr«  of  each  sepant? 
>i  n-^i*  i'*  f--~-?r-i  T>  iJT'?  t;i  'T  or  bis  a?s:zT2ee.  altiioazh  ti* 
fft  -:  r-*  • :.:  rc-#  r-~ a  -  ^ra^i  .S:iir:^eEisJoLason  Sl  Co.  t.  Ont'a 
Cccrrc:  «ci  C«ri-  tJ*^  * 

1:    waiith  rrszMrx^s  lihnsl— statutes  giving  liess 

rrv'v  C7.  r^  rr  i.:  w^o  ^li  La  liieir  pr^r<iratioii  for  marfeel  * 
la  •*  ir  r.':c  €~'  "_-*  '■"iryri  -s^n-ea  to  L^riis  oa  corton  In  liiif  ^ 
AI--  .-  r  i^2_.-i  -^  t_e  r  ,*r^ec  iSLIii^Ieiir-Joluison  k  Co.  t. 
Cj.:ir:i  C-.r::i  €Ci  Cou  fS^^» 

4.    vrA?.r_:::rsz>:E>f— RIGHT  or  holdek  of  beceipi^ 

T*."^  F.E-rc  V  v3  G*:«>r  S>— a  punrliaser  of  goods  who  holds  tbe  vsi*" 
i».  T^e  rv.T.-^  i5*-f-i  :b€rt::r  may  cia.iiiialn  replCTin  *^^jjj 
w:i-^ri  i->cZLia  ir-?cv'>r.  iliir-zh  such  receipts  are  not  maoi*< 
^T  ':  <  ^-r  r  az--  r-»~-:Ie  t'ra:  :he  g-xwis  are  10  be  delivereii  oJ^? 
c-T  *::«»  r^*«"^  73  jT.T«rrIy  Ir-lorsed.  ^Shic^ear-Johnsoii  &  Oft  '• 
Omrr-  Ccttra  «e.  C«x,  6o5.) 

5w  EaILAIEXTS  —  COLD  STORAGB  —  CABB  RBQCIBE)- 
FaJt«z*s  fcr  i.:r«  wio  receive  dressed  poultzy  to  be  kept  to  **^ 
s::r:L^."  anu  wbo  keep  the  temperature  of  their  room  tt  tit 
cf*.:  -.iry  cvx-d  sioiu^  temperature,  are  not,  h&  the  sbsence  « 
srev'-lc  a,rreer2ent,  liiMe  for  a  damaged  condition  of  the  poata! 
ar-<cz^  frvzi  ihe  fact  that  the  temperstnre  of  the  cold  BtoiU^ 
i\x^s>  s  teo  ai^h  to  preserre  it.  In  snch  case  no  duty  rests  i9<* 
the  oaJees  to  keep  their  roofli  at  the  temperatore  of  a  "tKOf^ 
(AUoi  T.  Soiner^  1584 
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iWlATSB  BATE8L 
Landlord  and  Tenant  % 

WATEfBS  AND  WATSBC0UB8BS. 

1.  WATBR8  AND  WATSRGOUBSES— ISLAND  IN  BIYBB^ 
OGBimON  AND  RBLIGTION.— If  an  Island  arises  in  a  nayiga- 
•  river  unconnected  with  the  shore,  the  riparian  owner  has  no 
tie  to  snch  island  although  it  is  gradually  added  to  by  accretion 

reliction  until  it  is  connected  with  the  shore.    (Holman  y.  Hodges, 

7.) 

2.  WATBRS  AND  WATBUGOUBSBS— ISLAND  IN  RIVER— 
[TLB  TO— ACCRETION  AND  RELICTION.— The  owner  of  con- 
grnons  land  is  not  the  owner  of  an  island  that  springs  up  in  the 
Idst  of  a  navigable  riyer,  though  it  is  on  one  side  of  the  thread 
lereof.  If  by  accretion  to  such  island  the  water  margin  unites 
1th  the  shore,  the  newly  made  land  becomes  part  of  the  island  and 
e  riparian  ownership  is  not  extended.    (Holman  y.  Hodges,  867.) 

B.  WATER  AND  WATERCOURSES  —  ISLAND  IN  RIVER  — 
CCRBTION  AND  RELICTION— TITLE  TO.— If  an  island  springs 
>  In.  a  nayigable  stream,  and  by  gradual  reliction  or  accretion 
tereto  it  is  finally  joined  to  the  mainland,  the  title  to  the  whole 
the  land  thus  formed  remains  in  the  state.    (Holman  y*  Hodges, 

4.  WATER  AND  WATERCOURSES-ISLAND  IN  RIVER- 
ETLB  TO.— The  title  to  an  island  arising  in  a  nayigable  stream  and 
»yer  becoming  a  part  of  the  government  domain,  remains  in  the 
ate.    (Holman  y.  Hodges,  367.) 

See  Municipal  Corporations,  7-lQ. 

WILLa 

1.  WILLS— CONSTRUCTION.— In  construing  a  will,  technical 
formalities,  or  grammatical  errors,  or  words  which,  in  legal  lan- 
lage,  are  inapt  to  express  the  evident  intention  of  the  testator, 
ust  be  construed  as  though  the  proper  legal  phraseology  had 
^n  employed;  but  there  must  be  some  language  to  effectuate 
lat  which  a  litigant  claims  to  have  been  the  intention  of  the  testa- 
r.     (Estate  of  Fair,  70.) 

2.  WILLS— CONSTRUCTION-INTENTION  OP  TESTATOR. 
I  construing  a  will  the  intention  of  the  testator  must  be  found 
i  the  will  itself,  and  is  not  to  be  collected  by  conjecture  dehors 
ie  will.  If  the  language  of  the  instrument  is  unambiguous  and 
Brfectly  clear,  there  is  no  field  for  the  play  of  construction.  If 
le  testator  has  clearly  expressed  one  intention,  the  court  cannot 
Dpute  to  him  another,  but  the  intention  must  clearly  appear  to 
s  lawful.  The  court  can,  in  no  Instance,  make  a  new  will  for 
le  testator.    (Estate  of  Fair,  70.) 

Z.  WILLS  —  SEPARATION  OF  VALID  AND  INVALID 
LAUSES.— If  there  are  valid  and  invalid  clauses  m  a  will,  the 
alid  ones  cannot  stand  if  the  invalid  ones  are  so  interwoven 
tierewith  that  they  cannot  be  eliminated  without  interfering  with 
nd  changing  the  main  scheme  of  the  testator.    (Estate  of  Fair,  70.) 

4w  WILLS— CONSTRUCTION.— If  the  language  of  the  provl- 
lona  of  a  will  is  plain  and  unambiguous,  courts  are  not  permitted 
e  wrest  it  from  its  natural  import  in  order  to  save  it  from  con* 


-l--fc 


!?  ft  "TT  I'z  -2    ::  1  ^rZ   3.  r^^-r^-n*  rf  srarrtirt  li  ftimeied  to  i 
*^s?  T  «^  ft  r?^^~  ^  ««i"'='^rTi?fK:.  :ii*  r^fT'L—'r-s  is  riiid  If  tbere  h 

'^    T-nij— ":  rr-m:!^!?  rr  535T3:ArvT  of  marriagh 

T  ft   ^-~  -  r  lir*-  -3  -:2j»  $1.1;  -t  aJL  iC  z^  ««C2ie  by  will  tsd  tk 

m:'-rL--T   ir    rrs-i T  rf  ::us  jrirnin*  ^  ii  w^tfcw  dzrtaf  her  Eft. 

••  c  II   «:•  ira.l   '■«iur— '    n  i^f^  «f  Ar-^-r.  aad  die  p«TTS«t  ci 

T^"-   -»    i-=.r  *TH   :::*   iFi  a   rf  xlt  w-jf*-  ti^  pn:p<erty  If  to  bi 
c~-r*w  iir-  -rx  ftft-ii  :»»j-~'-s!^  :^*»  zi  ■".■sc  9€  ti:e  w.dow  la  tte  » 

'r  ^i — ?  .r»  md  'zit-T'^-'Tr^u.  ii*  jenress  w^o  ta^^e  Tested  w- 
^.-rr^-r*  a  lie  SLJir^  ^•'■hi  31  "n*?!!!  r*?':>rcz«  CBaii«d  tv  ft  diiiwi 
:  Z-*  -HIT*  arsra.    -'Iliarui  ▼  C^:i:*  L2:v| 

^rTl  ft   rr^.-^  5n:r-  rf  r-cj^rnf^frs,  «r  s  sienp  tnrst  to  eooTfy  it 
^"znr^  ~i:=*»   mt  'zmz  3i»  ^sr^:^  s  ^  tcsc  citfl  the  erecnttoi  «t 
•?n:— •— i:if«    v  3t  ^  fHfsrrc.:;^*!  ^y  tbe  cresstsoa  oC  the  t^ 
■  jr  lis  w-iL      Zsa.3  «f  Ftr.  70.) 

-^K   T — -,^^  T^->rT^  r::si>~Hi3rnNa  CHrLDREf.-T*i 

.▼  iL^^s  ii-c  ii^ir  :L2e  XT-^i^  ^  rf  'f^ia^  eKires  by  will  for  ft  M 

nZ.3^T3STXD  LSGACIESL— !.«»«€§  "to  be  gfrcn  tDSf 

iTT-.Txxs  at  tiiesft,  at  eoch  Una  » 
3X7  sr^^v^xcns  amj-  foil  em^rssx^ea:  ftad  fa  accoc^Suiee  with  their  M 
niu,rT:»«r:<i  3tic  *ji  is»  .»:»  Ktrre  i=<y  or  eiiber  of  tbem  shftO  ^^ 
».  .:-*t  rre  i^r?  if  rwanTsin*  ywr*.*  are  Tested.  The  dlrecttai « 
ID  r^<f  if  -lij^z^KEC  rvi'i-^s  »  t^  cBjojmeiit  and  not  to  the  titf 

:^  wiilj?— %l>TSi>  IXGAdES.— Afl7  bequest  to  a  pen« 
^  ««8eL  vi:«sa  titifre  s  scoie  ciearij  ci-iaeaeed  desire  or  msxiiftit 
rw:jvQ  fir  fgRr^^tf-rg  «r  defsri^  the  time  of  ^estln^,  contes  a 
▼»!r-^i  3Lt«r?¥t.  ali^?^zsb  the  ttDie  oC  dUoymeiU  msj  H 


3L  wilJL3--I.fi&ACIES--DnrSBSST.— If  flieteslatQritaaiih 
toe«  Tsreats  ts  t^  lesatee  aad  tba  latter  Is  otberwlae  iipieTlfci 
fcr.  fcLter-«e  9i  aljtfwed  mpom  the  legaey  tnm  the  death  of  tbe  1i» 

tins  is  ized  ftar  Ita  pajoMB^   (Webb  ^ 


14.    WIIX&-I.SGACIB8L— XYIBKNGB  OV  lATKNTIOH  M  fti 

to  bis  kpUoa  ■»  i> 
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mid  upon  the  Ibicb  of  the  will,  ftom  tbi&  imtiiFs  of  fta  provlfllons. 
In  the  eondnct  of  the  teetator,  and  In  the  drcnmstancei  snrnmnd- 
JS  tbem  and  the  henefldary.    (Webb  r.  Webb^  490.) 

15^  WILIiS^LEOACIES— INTERBST.^If  a  testator  places  blm- 
If  In  loco  parentis  to  his  legatee  by  paying  a  smn  weekly  or  other- 
Ise  for  his  support,  who  Is  otherwise  without  support.  Interest  Is 
lyable  npon  his  death  on  the  legacy,  although  It  Is  made  payable 
tlie  legatee  upon  his  attaining  a  specified  age.    (Webb  t.  webb^ 

le.  WILLS  —  GONTINGBNT  LEGAOIBS->INTBRI)bT.-A  be> 
lest  of  legacies  to  beneficiaries  named,  '*who  may  Uyo  to  reach 
e  B.ge  of  twenty-one  years/'  creates  contingent  legacies,  which  do 
^t  begin  to  draw  interest  until  the  happening  of  the  condition 
K>n  which  they  are  predicated.    (Webb  v.  Webb,  499.) 

17.  WILLS-LOST— PRESUMPTION.-Where  a  wUl  is  lost  or 
»troyed,  the  presumption  is  that  It  was  revoked  by  the  testator, 
bis  presumption  can  be  rebutted  only  by  proof  that  the  loss  or 
sstruction  was  subsequent  to  the  testator's  death,  or  without  his 
nBent    (Scott  r.  Maddox,  263.) 

la  WILLb-LOST— PR(X)P— BVIDENOE.-THB  EXECUTION 
*  a  lost  will  must  be  proved  by  the  subscribing  witnesses,  but  Its 
mtents.  Its  loss  or  destruction,  and  the  facts  necessary  to  rebut 
le  presumption  of  revocation  by  the  testator  may  be  shown  by 
ly  other  competent  evidence.   (Scott  t.  Maddox,  263.) 

19.  WILLS-LOST— PROOF  OP  DESTRUCTION.— MERE  OP- 
ORTUNITY  to  destroy  a  will  on  the  part  of  persons  Interested  In 
itabllshing  Intestacy  is  not  sufficient  to  rebut  the  presumption  that 
le  testator  destroyed  it  for  the  purpose  of  revocation.  (Scott  t* 
addox,   263.) 

20.  WILLS— PROOF  OF  DBSTRUCTIpN.-DECLARATIONS 
»F  AN  HEIR  of  the  testator,  who  Is  not  a  party  to  the  record,  that 
e  destroyed  the  will  after  the  testator's  death,  are  merely  hearsay 
Qd  not  admissible  as  against  other  persons  interested  in  the  case. 
k!ott  T.  Maddox,  263.) 

WITNESSED 

WITNESSES— OPINION  AS  TO  STRENGTH  OF  ROPE- 
lOMPETENCY.— When  an  employ^,  a  "derrick  boss"  in  a  stone 
inarry,  sues  his  employer  for  personal  Injuries  caused  by  the  break- 
Dg  of  a  defective  rope  connected  with  the  derrick,  while  It  was 
icing  lowered,  a  witness  who  states  that  he  Is  familiar  with  the 
[uarry  business  and  the  handling  of  derricks,  and  that  he  had  per- 
onal  knowledge  of  the  particular  rope  which  broke  and  caused  the 
plaintiff's  Injury,  Is  competent,  without  a  showing  of  his  skill  or 
txperlence  In  the  making  of  ropes,  to  give  an  opinion  as  to  whether 
he  particular  rope  in  question  was  strong  enough  for  the  use  to 
rhien  it  was  put  in  lowering  the  particular  derrick.  (Consolidated 
Itono  (30.  V.  Williams,  278.) 
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